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QUESTION OF THE WITNESS IN THE CIVIL PROCESS

Annomauusn:

Hannas cmamoes nocesiwena cneyugure ocywecmeaieHnus 0onpoca ceudemeneli 8 2paicoancKom npoyecce.
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Annotation:

This article is devoted to the specifics of interrogation of witnesses in the civil process. Legislation regulating
the procedure for carrying out this procedural action is considered.
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B nHacrosmiee Bpems 10Ipoc BBICTYIAET B KauecTBE
Hanbosiee pacpOCTPAHEHHOIO B IPAXKIAHCKOM IIpoLiecce
MIPOIIECCYaIbHOTO JEHCTBUSL, TP IOMOIIU KOTOPOTO Y CY-
JIeOHOTo OpraHa UMeeTCs BO3MOXKHOCTB IMOJYYHTh IPO-
HeccyalibHO 3HAYMMYE0 HHPOPMALIUIO, KOTOPOit o0nanaeT
JorpamBaeMoe Juio. VIMEHHO cBUAETENb B IpaKIaH-
CKOM CYyJOIPOU3BOJICTBE BBHICTYIAET HOCHUTENIEM 3HA4yM-
MO MH(POPMALIUH, BCEMH HEOOXOAMMBIMU JaHHBIMU JIJIS
cyneOHOro pazduparenbeTBa cropHoro aena [3, c. 130].

B cneuunanpHOl nuTEpaType BBIIENEHBI TPH OCHOB-
HBIE TPYIIBI CBUAETENCH: 04eBUALBI (HETIOCPEICTBEHHO
HaOJIIoIaBIIMe COOBITHE); 3HAIOUINE O COOBITHH CO CIIOB
TPEThUX JIMIl U MOTYIIUE YKa3aTh UCTOYHHUK CBOEH OocBe-
JIOMJIEHHOCTH; JJAfOIIME MTOKAa3aHUsA O JINYHOCTH Y4aCTHH-
KOB Ipolecca (TMOKa3aHHs, HE OTHOCSIIUECS] HENOCPEea-
CTBEHHO K TJIABHOMY (aKTy).

MexaHu3M NOBEJICHUS 10TIPOCa PErIaMeHTHPOBAH B
cT. cT. 176 - 178 I'paskaaHckoro mpoueccyajlbHOro Ko-
nekca Poccuiickoit @eneparum (nanee ['TIK PO) [1]. dus
neneit ucrnonaenus cr. 177 I'TIK P® npudsiBmne Ha cy-
Jne0Hoe 3acelaHne CBHICTENH IO CaMOM HPOLEAyphl HX
JIoTIpoca yAaIstoTes U3 3ana cyna. CBUAETeNH JOoparin-
BAIOTCS IOPO3Hb U B OTCYTCTBHE HEIONPOLIEHHBIX CBHE-
teneil. Ilpu 3ToM, mepen caMMM AOIMPOCOM CBHAETENEH
MPe/CeaTeNbCTBYIONIMNA YCTAHABIMBAET WX JIMYHOCTB,
OIIpEAENseT OTHOIICHNE K OACYAUMOMY, UCTILYy ¥ OTBET-
YUKy (B paMKax IpaKIaHCKOTO pa30HpaTesbCcTBa), Imepe-
YUCIISIET MpaBa, OOS3aHHOCTU U OTBETCTBEHHOCTH COOT-
BETCTBYIOILIETO YYacTHHKA B CYAE€OHOM CYIONPOU3BOI-
CTBeE.

B mpouecce mpoBeneHus IONpoca CBUACTEIM MO
rpa)JIaHCKOMY CYZOIPOMU3BOCTBY JOJDKHBI OBITh MPEy-
MPEeXIeHbl 00 YroJIOBHOM OTBETCTBEHHOCTH 3a OTKa3 OT
JlauM MOKa3aHUH{ U 32 Javy 3aBeJOMO JIOKHBIX IOKA3aHUH,
0 4yeM Oepercsi MOANKCKa, KOTOpas NpHoOIaeTcs K mpo-
TOKOJY cyAeOHOro paszoupareibctBa. Ha ocHOBaHUM CT.
155.1 IT'TIK P® nomyckaercsi mpoBOANUTE AOMPOC CBUIE-
TeNls INpPHU HUCHOJb30BAHUM CHUCTEM BUJICOKOH(EPEHII-
CBSI3U.

IMon TakTHKOW CyaeOHOro xompoca HEO0OXOAUMO
nojipasymMeBaTh pa3pabOTaHHYI0 U PEKOMEHJOBaHHYIO
HayYHBIMH HCCJICJOBAHUSMH, IPOBEPEHHYIO CyAeOHOI
MIPAaKTHKOH CHCTEMY aJTOPUTMOB JAESATEIbHOCTH, OCY-
IECTBIIIEMOM B Ipoluecce CyaeOHOro ciIeAcTBUS KOMIIe-
TEHTHBIM CYOBEKTOM, UMEIOIIYIO IIeJIb H3YYUTh ITOJIy4YeH-
HYFO HH(OPMALIHIO y CBETYIIETO JIUIA, IPUIIIALICHHOTO C
9TOH LeNbIo B CyieOHOE 3acelaHue, U IPOU3BOAUMYIO 110
3apaHee HAMEYCHHOMY ILIaHy.

TakTuka cyneOHOro Jompoca CBUAETENEH 1o Ipax-
JaHCKHMM JIeJIaM T0/Ipa3yMeBaeT X W3HAYaIbHBIN paccKas
B cBOOOHOM (popMe 00 M3BECTHOM TI0 JICITY C MOCIEIYIO-
OIMMH OTB€TaMU Ha IIOCTABJICHHBIC BOIIPOCHI Cyla H
y4acTHHKOB jaena. [lomydeHHas nHGOpMAIHs OT CBHAETE-
Jelt mpeacTaBisieT OOIBIION MHTEPEC Ul Cy/la Kak MOoKa-
3aHHA U KaK 00BEKT UAECHTUHKALMY CyObEKTa 110 €€ 0CO-
OEHHOCTSIM.

B GonbmMHCTBE ciiyyasix CyIaMu IO TPa)KJaHCKUM
pa3OuparenscTBaM YAOBIETBOPSIIOTCS XOAaTalCTBa O J0-
IIpoce CBUIETENEH, IBKa KOTOPBIX B 341 cyzia o0ecnedeHa,
KpOMe CJTy4aeB OUeBHIHOTO 3J0yHOTpeOIeHHs IPaBOM Ha
3asIBJICHHE COOTBETCTBYIOLIETO X0JaTailCTBa CTOPOHOMA 1O
cyneOHOMy pasOuparenbcTBy. [TomMMMO 3TOTO, OTKa3 B
YIOBJIETBOPEHHN YKA3aHHOTO XOJATaiCTBa HE JIMIIACT
YYacTHHKA JieJia 3asBUTh €r0 MOBTOPHO.

CornacHo uccinenosanuto B.B. Konuna, noseneHue
BBI3BAaHHOTO B CylIeOHOE 3acelaHue CBHIETENST MOXKET
oroOpaxatbcsi B cienymoomeM: 1) cBuaeTenb 00ianaeT
TpebyeMoii nHpopmManueil, cB000AHO U 0OBEKTHBHO, 03
MPUHYKACHHUS M YTOUHSIOIIMX BOMPOCOB MPEIOCTABIISET
JaHHYI0 HHGOPMALUIO Cyay; 2) CBHIETENb UMEET He0O-
XOIUMYI0O MH(OPMAINIO, CBOOOTHO M OOBEKTHBHO H3IIa-
raeT ee, HO M3-3a ONpeNeNICHHBIX Je()eKTOB, MPESTCTBY-
IOIINX BEPHOMY BOCHIPHATHIO, HH(OPMAIHS ONpEaeiIeH-
HBIM 00pa3oM HCKakaeTcs; 3) CBHUIETeNnb oOiagaer
TpeGyemoii nH(popMalreit, HO IO ONPECICHHBIM TPUYH-
HaM NpEeIHAMEPEHHO CKPBIBACT WJIM MCKA)KAeT BCe JaH-
HblE; 4) cBUAETENb HE HaJeleH TpeOyeMoll fi1s pa3dupa-
TENBCTBA HH(OpPMAIIHIA, HO CY/I K CTOPOHBI OLIMOOYHO IO-
JIaraoT, YTO OH IpEeIHAMEPEHHO € CKphIBaeT [2, c. 122].
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Ilono6Hble cuTyaluy HYXJAIOTCS B IPUMEHEHUH CO CTO-
POHBI JIOTIPAIIMBAOIIETO JIMIa U30panus 3(PGEKTHBHBIX
TaKTMYECKHX IPUEMOB JIONIPOCA CBUIETENA, TaK Kak B
HEepBOIl PacCMOTPEHHOH CUTyalMu JOIpPOC IPOXOAUT B
0eCKOH(IUKTHOH 00CTaHOBKE; OCTAJILHBIC CIIyYal BEAYT
K 00pa30BaHUIO KOH(IMKTHOH cUTyauu.

Ha ocnoBanuu ct. 178 I'TIK P® cBuaerenu 1o rpax-
JAHCKOMY J€J1y MOTYT II0JIb30BaThCsl IMChbMEHHBIMU 3a-
METKaMHM, KOTOpbIe NPeAbsBISIIOTCS CyLy U CTOPOHAM B
TeX cilydasx, KOr/la CBUJAETENIbCKHE MI0OKA3aHUs CBA3aHbI C
OIIpeIeNIeHHBIMYU U(PPOBLIMYU UM UHBIMU JJAaHHBIMH, KO-
TOpBIE TPYAHO YAEPKaTh B HaMATH.

Craths 180 I'TIK P® mnpenycmarpuBaer 00s3aH-
HOCTb OIJIAIIIEHUs B CyIeOHOM 3acelaHUuU IOKa3aHUM CBU-
JeTereil, MoNydeHHBIX B MOPSAAKE HCHIOIHEHHS Cy1eOHOTO
nopyuenust (ct. 62 T'TIK P®), obecnieuenus mokasa-
TEJIbCTB, PaHee JONPOLICHHBIX A0 OTJIOKEHUs pa3dupa-
TenbeTBa jena ceuzaereneit (ct. 170 TTIK P®), a taxxke
CBHJETEJICH, TONPOLIEHHBIX CYJIOM B MECTE CBOETO Ipe-
ObIBaHUS, €CJIM OHU BCJIEACTBUE OOJIE3HH, CTAPOCTHU, UH-
BAJIIIHOCTHU MU JPYTUX YBAXKUTEIbHBIX IIPUYMH HE B CO-
CTOSIHUM SIBUTHCS IO BBI30BY cyna (4. 1 ct. 70 I'TIK P®).
Ilocne sTOrO JIMLA, Y4aCTBYIOLIME B JI€NIE, BIIPABE AaTh 110
OTTIAIICHHBIM TTOKA3aHUSAM OOBSICHEHHUSL.

I'paxxpanckuil npoueccyanbHblii kogekc Pd He
IpelycCMaTpUBAET BO3MOXKHOCTB JIOIIPOCA CBUJAETENS B
YCIIOBUSX, UCKITIOUAIONINX BU3yaJIbHOE HaOJII0A€HUE CBU-
JeTels JpyruMH y4acTHUKAaMM CyeOHOro pa3Oupareiib-
ctBa. [lockonbky ykazanHas HopMa 4. 5 cT. 278 YIIK PO
HallpaBJIeHa Ha HE0O0X0JUMOCTh oOecreueH s 6e301acHo-
CTH CBHJETEIS, €T0 OMM3KUX POJCTBEHHUKOB, POJICTBCH-
HUKOB M Onu3kux i, Bkmodenue B ['TIK PD coorser-
CTBYIOLIETO IOJIOKEHUs O JONIPOce CBUIETENEeH cylnom
6e3 ornameHyus IOMIMHHBIX JAaHHBIX 00 HX JIMUHOCTH
656110 OBI ONIPABAAHHBIM U LIEJI€COO0Pa3HBIM IIPU YCIOBUU

VIIK 341.96

pa3paboTKH COOTBETCTBYIOIIETO MEXaHH3Ma €ro MpHMe-
HeHus [4, c. 52].

B cuny 4. 5 ct. 177 I'TIK PO nonpomenHsiii cBuze-
TEJb OCTAETCSA B 3aJIe CYACOHOT0 3aCeIaHus 1O OKOHYAHUS
pa3OuparensCcTBa Jemna, eciii CyA He paspeluT eMy yaa-
JUThCS paHbiie. K cioBy, HepeIko Ipy MPOU3BOJICTBE MO
TPOKAAHCKAM JeJlaM JI0 OKOHYaHHs pa30upaTerbCcTBa
JieTIa 110 CYIIECTBY BO3HHKAET HEOOXOIUMOCTh 331aTh J0-
MOJIHUTENBHBIC BOMPOCHI YXKE JOMPOIICHHBIM CBHJETE-
JISIM, HaXOISIIIMMCS B 3aie cyda. B Takux ciydasx mo-
BTOPHO TMOJIHCKA Y Y€ JOMIPOIICHHBIX CBUJACTEICH He
oTOupaercs.

Taxum 006pa3om, I0IIPOC CBUIETEIS BEICTYIIAET B Ka-
YeCTBE OJTHOTO M3 OCHOBHBIX HCTOYHUKOB JIOKA3aTENILCTB
110 cy1eOHbIM JiesiaM. DQPeKTUBHAS OpraHU3aLuUs, TIPOBE-
JeHHe W JOJDKHAs TPaBoBas periJaMeHTalus JaHHOTO
MIPOLIECCYaTbHOTO CHCTBHS CIYXKHUT PE3epBOM IS pac-
LIMPEHHs] COCTA3ATEIbHOCTH CYAONPOM3BOACTBA IO YTO-
JIOBHBIM U TPAXKIAHCKHUM JIeJIaM, CIIOCOOCTBYET TOCTHKE-
HUIO 00BEKTHBHU3AINH B TIPOIECCE TOKA3bIBAHUSL.
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Poccus sBnsiercs npaBoBBIM U 1€MOKPATHYHBIM T'OC-
yIapcTBOM, IIOCKONBKY, Kak ykasbiBaeT JI.A. bepaery-
JI0Ba, B COBPEMEHHOM MUpE a0CONIOTHOE OOJIBIIMHCTBO
TOCYZAPCTB CTPEMSTCS K IEMOKpaTHIeCKOH hopMme mpas-
JIEHUs], peaau3ysi KOMIUIEKC COOTBETCTBYIOIUX Mep.[2]

B nacrosimee BpeMst Ha MeXIyHapOJHBIA apeHe KO-
OpAMHAIMEH UHTEIUICKTYaIbHOW COOCTBEHHOCTH 3aHMMA-
I0TCA JIBE KIIIOUEBBIE MEXYHApOJHbIE MEXIPABUTEIb-
CTBEHHBIE OpraHu3aluu: BcemupHas opranuzaiys HHTeIN-
JeKTyalbHOIl coOCTBEHHOCTH U BcemupHas Toprosas
OpraHu3alys, B paMKax COIaIlIeH!s B 00J1aCTU TOProBBIX
ACTICKTOB IIPaB HHTEJICKTYaIbHOH COOCTBEHHOCTH.

B pamkax HOpMaTUBHO-IIpaBOBbIX akToB BOUC aB-
TOPCKOE IIPAaBO KaK IOPUIAMYECKUH TEpMHUH ONpEaeisieT
OIMMCaHMs TPaB, KOTOPHIMH OOJIAAOT aBTOPHI HA CBOU
JUTEpaTypHbIE U XyJ0XKECTBEHHbIE IIPOU3BEICHUS, OXBa-
THIBAIOMINN IUPOKUN CIIEKTP MPOHM3BEACHUHN - OT KHWT,
MY3bIKH, KapTHH, CKYJIBOTYPBl U (PUIBMOB 10 KOMIIbIO-
TepHBIX NMPOrpamMM, 0a3 TaHHBIX, PEKIIAMBI, KapT U TEXHU-
geckux uepTexeit. [8]

Tak kak B MEXyHapOJHO-IIPaBOBOM OXpaHe aBTOP-
CKHUX ITIpaB YYHUTBHIBAIOTCS HE TOJBKO OOIIENpPU3HAHHEIE
NPUHIMIBI U HOPMBI MEXIYHapOJIHOTO IpaBa, HO H
HOPMBI BHYTPUIOCYAApCTBEHHOTO MpaBa’ MOMOOHbBIE OT-
HOIIIEHHST HOCSAT JBOWCTBEHHBIH XapakTep.[4] B 3akoHo-
narensctBe Poccuiickoit denepanuu 4.1 c¢1.44 Koncruty-
mueil PO rapantupyercs KaxaoMy cBOOOILy JUTEpaTyp-
HOTO, XYJO0)KECTBEHHOTO, HAYYHOTO, TEXHHYECKOTo U
JPYTUX BUJIOB TBOPYECTBA, a Takxe npenonasanus. [10]

ba3oii MmexayHapOIHON CUCTEMBI OXpaH aBTOPCKHUX
npaB, cuuTaercs bepHckas KOHBEeHIMS 00 OXpaHe IuTepa-
TYpPHBIX U XyJOXXECTBEHHBIX NMpOM3BeINeHUN OT 13 ceH-
Ts10ps 1886 roga. 3a Mpoa0KUTEILHOE BPEMsI CBOETO CY-
IIECTBOBAHHS KOHBEHLUSI B COOCTBEHHOM Pa3BUTHUH MHU-
HOBaJla HECKOJBKO MOCIEOBAaTEeNbHbIX CTAagUi: MATH
nepecMoTpoB (B 1908, 1928, 1948, 1967, 1971 rr.) u Tpn
noronHeHus (B 1896, 1914, 1979 rr.), koTopsie 1anu BO3-
MO’KHOCTH YJIYYIIUTh IPABOBYIO CHCTEMY, XapaKTepHU3y-
IOIIYI0 OTHOIIEHHS] MEX Ly FOCYAapCTBAMU- y4aCTHUKAMHU
B aHHOU 007acTh.[5]

HckmountenbHple NpaBa aBTOpa NPEIOCTABIAIOT
aBTOPY FAPaHTHIO Ha TO, YTO €T0 MPOU3BEICHHUS OYLyT UC-
TMI0JIb30BAThCSI TOJIBKO JIMIB C €r0 Pa3peIIeHNs U B IETIX,
C KOTOPbIMH aBTOpP IEPBOHAYAILHO CO3/1aBaJl COOCTBEH-
HBI IPOAYKT. B pakTrke 3T0 03HAYaeT TO, 4TO aBTOP Oy-
JIET TOJIy4aTh NPUYUTAIOLIMECS €My JIMBUIEHMbI C HC-
MIOJIb30BaHMs COOCTBEHHOT'O POU3BEICHUS APYTUMH JIH-
I[aMH, TO YTO JJAHO €My IIPaBOM CIIEJOBaHMUS, a TaAKXKe TO,
YTO MPOJYKIHUS, CO3/IaHHAs HAa OCHOBE €r0 IPOU3BEICHUS
Y TIPY 3TOM HapyLIAIOINAs €r0 HHTEJUIEKTyaIbHbIE IIpaBa,
CTaHeT PacleHUBATHCS KOHTpahaKkToM (CTaThs 16).

B Poccwuiickoit penepanyu mepBble MOMBITKA 3aKpe-
IIUTh HOPMBI aBTOPCKOTO TPaBa B HALMOHAIEHOM 3aKOHO-
JaTenabcTBE (B TOM YHMCIE M HCKIIOYHMTENbHBIE), ObLIN
npennpusATs B 1991 1., popmupoBanueM OCHOB Tpax-
JaHckoro 3akoHonarensctBa Coroza CCP u pecmy0mimk
(craths 135). Ona 3akpenuia 3a aBTOpaMH UCKITIOUHUTEIb-
HBbIE [IpaBa Ha ayJHOBH3YaJbHbIC IPOU3BEICHUS U 3a1pe-
THIa cBoOOIHOE IPUMEHEHHE NPOU3BEJICHNH B KHHO, Ha
panvo u TeneBuAeHUH, 6e3 cornacus aBTopa. Ho aToT akT
TaK U HUKaK He BCTYNWI B CUJIY B cBsA3M ¢ pasBanom Co-
BETCKOI'0 COI03a.

OCHOBOIi BCEro 3aKOHO/IATENLCTBA B cepe 3allnuThl
BeicTynaer Koncrurynus P®, kak axr, oGnazaromuit

BBICIIEH IOPHANYECKON CHIION. B COOTBETCTBHM € MyHK-
ToM 1 cratbu 44 Koncrurynuu P®, unTemnexryanbHas
COOCTBEHHOCTh OXPAHSETCS 3aKOHOM. OTO IOJIOXKEHHE
CUHTAETCSl OTHPAaBHON TOYKOH BCEro 3aKOHOAATENILCTBA
P® 06 oxpaHe mpaB Ha MHTEJJIEKTYaJIbHYIO COOCTBEH-
HOCTb, BEJlylllee poJib B KOTOPOM 3aHUMAaET rpax1aHCKoe.

Ha nam B3z, orpaHiIdYeHHe UCIONb30BaHNe 00b-
€KTOB MHTEJIJICKTYaJIbHOH COOCTBEHHOCTH, B paMKax JIaH-
HOW cTaTbl — 0OBEKTOB aBTOPCKOTO MPaBa, BBEICHHBIH B
WHTEpecax aBTOPOB, IpaBoOOJaaTeNei, ClIepXKuBaeT
(hopMHpOBaHUE HAYKH, HOBBIX TEXHOJIOT Ui, 00pa30BaHus,
KyIbTYpBl. B cBsI3u ¢ yem, A MCKIIOYEHHS MOAOOHBIX
PEe3yJIbTAaTOB, TOCYAAPCTBA B CBOUX HAIIMOHAJIBHBIX 3aKO-
HOJIaTENbCTBAX YCTAHABJIMBAIOT TAaK Ha3bIBa€MBbIE IIpe-
JIeNbl aBTOPCKOTO IIpaBa.

[To Muenuto A.JI. MakoBCKOTO, B HAyYHBIX TpakTa-
Tax BCTPEYAIOTCS CIydal HEOOOCHOBAaHHOTO CMEIICHHS
MIPUHIMIIOB MCYEPIaHUsl IpaBa M IPEJeNIOB IIpaBa, He-
CMOTpS Ha TO, YTO MHCTUTYT UCUEPIIAHUS NPAB SBJISETCS
HanOoyiee BAXHBIM OTPAHWYHTENEM HCKIIOUYUTETbHBIX
IIpaB, IIMPOKO TMPOSBIAIONIMNA ce0sl B pa3HbIX acrek-
tax.[9]

CTOUT 3aMEeTHTb, YTO PYHAAMEHTOM ISl IIPABOTBOP-
YecTBa Ha MEXAYHApOJHOM YPOBHE, a TaKKe MEXaHU3-
MOM yHHU (UK TpaBa sBIsIoTcs AupektiBbl EBporneii-
CKOro coro3a. Tak, onpeziesieHHasl HAaIPaBJIEHHOCTb Pa3-
BUTUS IIPABOBOT'O PETYIUPOBAHUS B 00JIACTH aBTOPCKOIO
mpaBa ocoOeHHO 3ameTHBI Ha ipuMepe Jupexrusst EC ot
22 mas 2001 r. Ne 2001/29/EC «O rapMoHH3aIli HEKO-
TOPBIX ACIEKTOB aBTOPCKOTO IpaBa M CMEXHBIX NPaB B
uHOpMAIIMOHHOM 0011ecTBe» [6], KOTOpast 3aKiampiBacT
OCHOBBI /I CO31aHHs O0LIel IPaBOBOI CHCTEMBI.

B ykazanHO#l Bbllie JlMpeKTHBE mperycMaTpUBa-
€TCsl, YTO HHU IPU KAKUX YCJIOBUAX, IIPEACTABICHHUC IIPO-
W3BeNICHUH MHMPOKOH mybinke (yTeM 3QUpHOTO WK Ka-
0eNBbHOTO BeUIaHUs JIMOO MOCPEACTBOM MHTEPAKTUBHBIX
UQPOBBIX CeTeil) HE TOJDKHO pacCMaTpUBATHCS Kak OC-
HOBaHHUE IS JATbHEWIIEro MX HCIIOJIb30BaHUS B Ipak-
JaHCKOM 00opoTe Oe3 cormacus npaBoobiagarerns[11], o
€CTh BOIIPOCAM HCUEPIIaHUs [PaB.

B cnygae peanuzanmu npou3BeeHUs ycTaHABIMBA-
eTcsl, TO 4YTO IpaBuiIa 00 HMCUEpIaHUuy NIPaB, 3 KOHKPETHO
BO3MOXKHOCTH TIOCIIEIYIOLETO PAaCHPOCTPAHCHUS SK3EM-
IUIIPOB, BBEICHHBIX B TPpaKIaHCKUH 000poT, 6e3 cormna-
cHsl IpaBooOaaTelis U 0e3 BHIIJIATHI €My BO3HATPaXie-
HUS OTHOCATCS TOJIBKO 110 OTHOLICHUIO K TEM Pealn30BaH-
HBIM 00pasiam, IepBas pojaxa Jubo Ipyras nepeaada
mpaBa COOCTBEHHOCTH Ha KOTOpBIC C COTJIACHs MPaBOOO-
JajiaTens uMera MecTo B rpefenax EBporneiickoro corosa,
B cooTBeTcTBUH C CT. 4 lupextussl EC ot 22 mas 2001 r.

Taxoli mpaBoBOW MEXaHHU3M 3aJI0’KEH B CTaThio 1272
I'paxxnanckoro koxekca P®, koTopas riacur, 4to Jei-
CTBHE YKA3aHHOI'O IPHUHIMIIA IOJBEPIracTCs TEPPUTOPH-
QIPHOMY OTPAaHMYEHHIO, HCUEpIaHHE NpaB HACTYINaeT
TOJBKO JIUIIb B CIIy4ae, €CIM OPUTHHAI JTH0O0 SK3EMIULIP
MIPOU3BE/ICHHS BBOJUTCS B TPaXIaHCKHI 000POT Ha Tep-
putopuu Poccuiickoit denepanuu.

Tak kak NMpaBO Ha BOCIPOHU3BEICHHE HCUEPIAHHIO
HUKaK HE TOJIEKHUT, TO B MEXKIYHapOIHBIX JIOrOBOpax
yIop JenaeTcsl Ha CUepraHuM IpaBa Ha paclpocTpaHe-
uue.[3] Hampumep, Bramenen MaTepraibHOTO HOCHTEIS
HAMEeT MPaBO PACHOPSDKATHCA MPHHAISKAIIUM MY JK-
3eMIULIPOM: IIPOJaTh, JapOBaTh WIM IPYIHM CHOCOOOM
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nepenath TPETHUM JIMIaM. B 9TOM ciydae cornacus mpa-
BOOOJIaIaTeNsi B 0OBEKT aBTOPCKOTO MPaBa HIIH CMEXKHBIX
IpaB, BEIPQKEHHBIH B TOBape, HUKAK He TpedyeTcs.

Ilpu 5TOM JEWCTBHE IaHHOTO MPHUHIUIA COBEp-
IIEHHO CHPaBeJINBO, TaK KaK B HHOM CiTy4ae JJIsl JTF000H
HeperpoiaKl TOBapa CJIE0BaI0 OBl MOJTyJaTh pa3perie-
HHEe mpaBoobyanarens. Takum o0pa3oM, MaTepUaTbHBIN
HOCHTENIb BO3MOXHO PaclpOCTPaHATh Kak YroaHo, 0e3
mpaBa BOCIPOU3BEIICHUS, KOTUPOBAHHSI.

be3ycnoBHO, MHCTUTYT MEXIyHApOIHO-TIPABOBOI
OXpaHbl aBTOPCKHUX TPAB OCHOBBIBACTCS Ha OMPEIENICH-
HBIX TPHHIUIAX, KOTOPbIe (POPMHUPYIOT €r0 OCHOBOIOMA-
ralolye Havana, sBISSICh 0a3ucoM Uil X oxpansl. Ta-
KUMH TIPUHIAIIAMU SIBIISTFOTCSL:

Bo-nepBbIX, pyu IPUCOETMHEHHE TOCYAAPCTBA K CO-
OTBETCTBYIOLINM KOHBEHIMSM TEPPUTOPHAIBHBIE Orpa-
HUYCHUSI JTOJDKHBI OTHAATh, YTO CYUTACTCS OMPEICIISIO-
UM OPUHLUIIOM TPaXJaHCTBA aBTOPA.

Bo0-BTOPBIX, TEPPUTOPUAIBHBIA MPHHIMI MPEIO0-
CTaBJICHHS OXPaHBI IIPUMEHSETCS TOJIBKO JIMIIb AJIS IPO-
W3BEJICHNIT aBTOPOB, HUKAK HE SIBILIONINXCS TPaXkJaHAMHA
roCcyIapcTB — YYacTHUII KOHBeHIMHA. Takum oOpasoM,
HHUKaK HE MOTYT IPHUMEHATHCS OJHOBPEMEHHO IPHHIIHIT
TpaXAaHCTBA aBTOPA U TEPPUTOPHUATBHBIN TIPHHIIHIL.

B-TpeTbuX, NPOM3BENCHHUS TPakKAaH JIFOOOTro rocy-
JapcTBa — ydacTHUKa KOHBeHINH, a Tarxke MpoH3Bejie-
HUS, BIICPBBIC BHIMYIIEHHBIC HA TEPPUTOPHU TAKOTO TOCY-
JIapCTBa, MOJIB3YIOTCS. HA TEPPUTOPHU JPYTrOro rocynap-
CTBa — Yy4YaCTHHWKA OJMHAKOBOW oxpaHoi. Tem cambiM
peayn3yercss IPUHIUI HAIIMOHAJIBHOTO PEXUMA OXPAHBI
(IpUHIUT ACCUMUJISITIHN).

B-ueTBepTHIX, aBTOPCKOE NMPaBO Ha MPOHM3BEACHHE
HayKHd, JIATEPAaTypsl M MCKycCTBa o0pasyercs B CHIY
(axra popmupoBaHUs 00beKTa IpaBa. Perucrpammu mpo-
U3BEJICHUS, CIELMAIBHOTO O(OPMIICHUs HPOU3BENCHUS
160 cobmoaenus Kakux-1ubo GopManbHOCTEH ¢ IeTbIo
BO3HUKHOBEHUS U OCYIIIECTBIICHUS aBTOPCKOTO ITpaBa HH-
KakK He TpeOyeTcsl, 4TO BBIPa)KaeTCsl B IPHUHIIMIE MPEero-
CTaBJICHHs] OXPAHbI BHE 3aBUCHMOCTH € COOITIOIeHus (Hop-
MaJbHOCTEH.

BcemupHas KOHBEHIMS ONpPEACISieT HPaBUIIO, CO-
TJIACHO KOTOPOMY B ciydae, B CIIydae eClI MO BHYTPEH-
HEMYy 3aKOHOIATENbCTBY TOCYapCTBA — YYaCTHHKA CO-
Omronenue hopManbHOCTEH cunuTaeTcs 00I3aTeIbHBIM, TO
(hopMaNbHOCTH SABISIOTCS COOTIOIEHHBIMH B OTHOLIEHHH
MPOU3BEIEHUN TPaskaaH APYrHX TOCy1apCTB — Y4acTHH-
KOB WJIM TPOM3BEICHUI, B MEPBBI pa3 BBHIMYIIECHHBIX B
MHp BHE TEPPUTOPHH JAHHOTO rOCYIapCTBa, NMPH YCIO-
BUM, YTO BCE OSK3EMIULIPHI MOJOOHBIX NPOM3BEICHUI,
BKJIIOYas 1-bIif BBITYCK B CBET, CTaHYT HOCHUTH 3HAaK
OXpaHbl aBTOPCKOro nmpasa — ©.

B-TIATBIX, TPHUHIMII CPOYHOIO XapaKkTepa OXPaHbI
CJIeyeT COBMENIAaTh YaCTHBIC U ITyOINYHbIC UHTEPECHl B
cdepe ucnoap30BaHust 00bEKTOB HHTEIUICKTYaIbHOM Aes-
TENILHOCTH, TIPHHUMAs BO BHUMaHHE HX HAYYHYIO, IKOHO-
MHUYECKYI0, COONUAJIbHYIO U KYJIbTYPHYIO 3HAYUMOCTb.

-[IPUHIMI CPOYHOTO XapakTepa OXpaHbl — 3TOT
TPUHIHIT OTpeIeSieH HEOOXOAUMOCTBIO COYETAHUS JacT-
HBIX 1 l'[y6J'II/I“IHBIX HUHTCPECOB, a TAKIKC UX UCKITIOUNUTCIIb-
HOM Ba)XHOCTBIO C IIENBI0 SKOHOMHYECKOTO M KYJIBTYp-
HOTO Pa3BUTHS OOLIECTBA;

-TMPUHIIMI OCYLIECTBICHHUS OXPaHbI B MOJIb3Y aBTOPa
U €ro TPABOMPEEMHHKOB — 3TO TOJIOKEHHE SBIISETCS 0C-
HOBHBIM [IJI1 TOJIKOBaHHS W MPHUMEHCHHUsS BCEX IMpaBHII,
HAIpPAaBJICHHBIX HA OXpaHy aBTOPCKHUX MPAB.

HHpIMU clloBaMHU, €CJIU B OTHOIIEHHUH ITOJIOKECHUM
KOHBEHIIMK BO3MOXHBI PA3JIMYHBIC TOIKOBAHUSI, TOJDKCH
BBIOMPATHCS BapUAHT, HanboJiee OJIArONPUSTHBIN IS aB-
TOpa M €r0 MpaBoNpeeMHnKOB.[1]

CrenoBaHue JaHHBIM MPUHIUIIAM SBISIETCS OJHHM
U3 TOKa3aTeJIei COCTOSIHUS HOPMATHBHOTO PETYJIMPOBa-
HUsI OXpaHbI aBTOPCKUX MpaB B cTpaHe. HammonanpHoe 3a-
KOHOJIATENBCTBO KaXKIOH U3 CTpaH — YYacCTHHUI MEXKILY-
HapOJIHBIX COTJIAIICHHH JIOJDKHO COOTBETCTBOBATD BBIIIIC-
03HA4YEHHBIM MPUHIUTAM (OPMATBHO, a TAKKE CO3/1aBaTh
JICHCTBEHHBIC MEXaHU3MbI TI0 UCIIOJIHCHHIO MX Ha MpaK-
tuke.[7]
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ObecnieueHue Ucka nogpasymMeBaeT coOoi NpUHATHE
CyaeOHBIM OPTaHOM IO 3asBJICHUIO CYOBEKTOB, KOTOPHIC
HNPHHUMAIOT YUacTHE B CYJIcOHOM 3aCelaHUH, IIPEAYCMOT-
PEHHBIX 3aKOHOAATEIbHBIMH aKTaMH IPOLECCYaTbHBIX
Mep, CIIOCOOHBIX TapaHTHUPOBATh HCIOIHEHHE BO3MOXK-
HOTO PELICHHMS M0 3asBICHHOMY HCKOBOMY TPEOOBaHHIO.

IIpu 3TOM OCHOBHBIMH MepamH OOecIieyeHus McKa
MOTI'YT BBICTYNATh:

— HaJIOXKCHHE apecTa Ha UMYIIECTBO, KOTOPOE MPH-
HAJUISKUT OTBETYMKY M HAXOAUTCS y HETO WM MPOYUX
JIHIY;

— HaJIO)KEHHE 3alpeTa Ha OCYLIECTBICHUE OTBETYH-
KOM HEKOTOPBIX JeHCTBUS;

— HaJIOXKCHHE 3alpeTa Ha COBEpIICHHE CyOBCKTaMH
HEKOTOpBIE JCHCTBHS, KOTOPbIE KacaloTcs IpeaMera cy-
JeOHOro pa3dupaTensCTBa, B TOM YK IepelaBaTh UMY-
IIECTBO OTBETYHKY WJIM HCIOJHATH 10 OTHOLICHHIO K
HEeMy IpoYre 00s3aTeNbCTBa;

— BO3JIOXKEGHHE HA OTBETYMKA M MPOYUX CYOBEKTOB
00513aHHOCTH OCYIIIECTBUTH COOTBETCTBYIOIIME ICHCTBHS,
KOTOpPBIE HEMOCPEIACTBEHHO KacaloTCsl MpeaMera Cyaed-
HOTO pa3dMpaTesIbCTBa O HAPYIICHHH aBTOPCKUX U (WIIN)
CMEXHBIX TIpaB, IOMUMO IpaB Ha (oTorpaduiecKue mpo-
H3BCACHUSA W NPOU3BCACHUSA, IOJYUYCHHBIC CHOCO6aMI/I,
aHaJOTUYHBIMU (poTorpaduu, B MHPOPMALMOHHO-TEIIE-
KOMMYHHKAI[IOHHBIX CETSX, B TOM 4HCIE B ceTH «HTep-
HETY;

— TPUOCTAHOBIICHUE B3BICKAHUS 1O HCIOJHHTEIb-
HOMY JOKYMCHTY, KOTOprI‘/’I OCIIapuBacTCsA NOJDKHUKOM B
MOpSAZIKE, IPEAYCMOTPEHHOM 3aKOHOJATEILHBIMU  aK-
TaMH;

— MPHOCTAHOBJICHHE TIPOJAXKH UMYIIIECTBA B CIIydac
HpeIbsABICHHS HUCKOBOTO 3asBICHUSA 00 OCBOOOXKICHHH
MMYIIIECTBA OT apecTa (MCKIIOYCHHE U3 OTHCH) [4, c. 224].

B ompezneneHHBIX YCIOBHAX CyIbs WIH CyAeOHbIH
OpTraH UMeeT IPaBo MPUMEHSTH IPOYHE MEPHI IO 0OectIe-
YEHUIO MCKa, MPH OTOM MOXET OBITh pa3peleHo He-
CKOJIBKO Mep.

enecooOpa3Ho 0003HAYUTH, YTO OCHOBHAS IEJIb
apecta UMYIIECTBa NPH 00ECIeYeHNH HCKa — 3TO TapaH-
THPOBAaTh €r0 COXPAHHOCTh JI0 Pa3pelleHus CIopa B Cy-
JeOHOM OpraHe.

[MpaBmia HaOXKEHUS apecTa Ha HMYIIECTBO 3aKpell-
neHo B @enepanbHOM 3akoHe OT 2 okTs0psa 2007 r. Ne 229-
@3 «O0 UCTIONHUTEIBHOM TIPOU3BOACTBEY [3].

PaccmoTpuM Take TMPOLECCYalbHBIH HOPAIOK
obecrieueHus uckKa.

Ha ocnoBannu ct. 141 I'TIK P® 3asBienne 06 odec-
IEYEHUH UCKOBOTO TPeOOBaHUS PacCMaTPUBAETCs B JICHb
€ro MOCTYIUICHUS B CYAEOHBIN opraH 6e3 M3BEIIeHHs OT-
BETUYMKA, TPETHUX JIML, KOTOPbIE IPUHUMAIOT Y4acTHE B
cyne6HoM pa3ouparenbeTse [1].

O mpUHATHH Mep TI0 00ECTICUSHNIO HCKOBOTO Tpeho-
BaHMS Cy/bs WM CYACOHBII OpraH BBIHOCHUT OIpe[elie-
HHUE, KOTOpOe MPUBOIMTCS B HCIIOJHEHHE He3aMeI|Iu-
TENBHO B MOPSIKE, PErIIaMEHTHPOBAHHOM JUISl HCIIOJHE-
HUS CyIeOHBIX TIOCTaHOBIICHUH.

Ha ocHoBanum onpenenenus cyaa 00 obecredeHnn
HCKOBOTO TPeOOBaHMS CyIbsl WIM CyNeOHBII OpraH BbI-
JIACT MCTILY UCIIOJIHUTEIbHBIH JIMCT U HAIMPABISCT OTBET-
YHKY KOIUIO ONpeesIeHus CyAeOHOH MHCTaHIINH.

ITo 3asiBnEeHMIO CyOBEKTA, KOTOPHIH IPUHUMAET y4a-
cTue B cyneOHOM pa3OHpaTelbCTBe, paspelleHa 3aMeHa
OIIPE/ICIICHHBIX Mep MO OOECICUeHUIO NCKa MHBIMHU Me-
pamu B nopsiake, ycraHoBneHHoM cratheil 141 T'TIK P®.

O0ecrieueHre HCKa MOXKET OTMEHSTBCS TEM JKe CY-
Ibel WK CyqeOHBIM OPTaHOM IO 3asBICHHIO CYOBEKTOB,
MPUHUMAIOLINX y4YacTHUE B JieNe, WM 10 WHUI[UATHBE
cyapu win cynebnoit nacranimu (cr. 144 I'TIK PO).

Bompoc 06 oTmMeHe o0ecniedeHust HCKa pa3penaeTcs
B cynebHoM 3acenaHny. CyObeKThl, IPUHUMAIOLINE Y4a-
CTHE B JieJie, H3BEIIAIOTCS O BpEMEHH M MeCTe CyAeOHOTO
CIIyIIaHUs, TEM HE MEHEE, UX HEsIBKA HE SIBJISICTCS MPETIST-
CTBHEM K PaCCMOTPEHHIO BOIpoca 00 OTMEHe obecnede-
HUS ICKOBOTO TpeboBanus [2, ¢. 35].

B ciyuae oTkasza B HCKe IPUHATHIE MEPHI IO o0ecIe-
YEHUIO MCKa COXPAHSAIOTCS 10 BCTYIUICHHS B 3aKOHHYIO
cuiny pemreHus cyna. OgHako Cynbsi WM CyA OTHOBpE-
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MEHHO C IIPUHATHEM PELICHUs CyJa WX MOoCIe ero IpH-
HSTHS MOXKET BEIHECTH OTIPe/IeNICHHE CyIa 00 OTMEHE Mep
no obecnieueHmIo ucka. [Ipu ynoBIeTBOpeHNH HCKa IpH-
HSTbIE MEpBI 110 €ro 00ECIEUEHUIO COXPAHSIIOT CBOE JIei-
CTBHE JI0 HCTIOTHEHUS PEIICHH Cya.

Taxum 00pazoM, obecrieueHue UcKa — 3TO IPUMEHE-
HHE TaKUX MPOLEIYP, KOTOPBIC MOTYT CIIY’)KUTh FapaHTOM
peanm3aIyy peleHus CyaeOHOTo opraHa B CIydae ymo-
BJICTBOPEHHUS HCKOBEIX TPEOOBAHHI. DTOT HHCTHTYT IIPH-
3BaH 3aIMIIATh IPaBa UCTHA B TEX CIydasX, KOTIa OTBET-
4ylK OYAET OCYLIECTBISTE CBOM HEI0OPOCOBECTHO JINOO B
TEeX CIIydasX, KOrJla HEIPHHITHE COOTBETCTBYIONIUX Mep
MOJKET MIPUBECTH K HEBO3MOXHOCTH HCIOIHEHHS Cyneo-
HOTO TIPEAITHCAHMS.
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C MoMeHTa BeTyIUieHus B cuiry denepanbHOro 3a-
xoHa oT 09 nexabps 2010 r. Ne 353-D3! cepbe3HbIM U3Me-
HCHUAM NMOJABEPIIJIOCH PETYIUPOBAHNUEC BCEX TPOBEPOUHBIX
MPOU3BOJICTB B TPAXKIAHCKOM IIpolecce, B TOM YHUCIe U
aneJUIAIUOHHOTO.

B cBsI3M C BCTYIUIEHHEM B CHIJIY BBIIIEYKa3aHHOTO
DenepanbHOTO 3aKOHA, CIEAYET CKa3aTh O CPOKE Ha I10-
Jlady >KanoObl, MOCKOJIBKY €ro coON0JeHne HEOOX0IMMO
UL BO3OY)KACHHS aNeULIMAOHHOTO MPOHM3BOJCTBA TPH
OCYILECTBIIEHUU YYAaCTBYIOIIMMHU B JI€JI€ JIMLIAMU IIpaBa
Ha oOxanoBanue. Kpome atoro, cobimoeHre npoueccy-
QIBHBIX CPOKOB, B YACTHOCTH CPOKa Ha alleJUTHOHHOE
00xanoBaHKe, CIOCOOCTBYET peallu3aliy MEPBEHCTBYIO-
KX 33/1a4 TPAXKIAHCKOTO CYIOMPOU3BOJICTBA - MIPABHUIIb-
HOTO M CBOEBPEMEHHOTO PAacCMOTPEHHS W Pa3pelieHHs
rpaxknanckux e (cr. 2 TTIK P®?). Cornacho aefcTByro-
meit penaknuu 4. 2 cr. 321 I'TIK PO anennsiiimonHbie xa-
n06a WK NPpEACTAaBJICHUEC MOTYT 6I)ITL IIOAAaHBI B TCYCHUC

! ®enepanbuebii 3akon ot 09.12.2010 Ne 353-D3 «O BHece-
HUU u3MeHeHul B ['paxknaHckuil mpoueccyanbHbI KOJEKC
Poccwuiickoit @eneparum» (pen. ot 08.03.2015) / Cobpanne
3akoHomarenbscTBa PO, 2010. Ne 50. Cr. 6611.

MecsIa €O JIHS MPUHATHS CYJIOM PEIICHHUS] B OKOHYATEIb-
Ho# popme. Bompoc o mpo1o/mKUTETbHOCTH aleUISIIIOH-
HOT'O CpPOKa HENOCPEICTBEHHO CBS3aH C HA4aJiOM €ro Te-
yeHus. MeCSYHbIH CPOK Ha MOAavy aneJUISIHOHHBIX Ka-
700bI MM TPEACTaBIICHUS, MPEAYCMOTPEHHBIN 4. 2 CT.
321 I'TIK P®, nHaunHaer Te4b Ha CIEAYIOUIMH JEHb «CO
JTHSI TIPUHSTHUS PEIICHHS Cy/la B OKOHYATEIbHOU (opMmey,
TO €CTh IOCJIE COCTABJICHUS MOTHBUPOBAHHOTO PEUICHUS
cyna. ITomoOHast hopMyIHpOBKa Havajga TEYCHHUS CpOKa
aneUIMOHHOT0 00KaJIOBaHUs 3aKOHOIaTeIeM BbIOpaHa
HECIPOCTa, MOCKONbKY B criy 4. 3 cr. 199 I'TIK PO cyn
MOJKET OTJIOKHUTh COCTABJICHUE MOTHBHPOBAHHOT'O pelile-
HUS Ha NATh JIHEH CO JHS OKOHYaHHS pa30HparenbCcTBa
nena. CieryeT OTMETUTD, YTO B alleJUIIIIHOHHBIX JKalo0e,
MPECTaBICHHH BO3MOYKHA CChIJIKA Ha HOBBIC JOKA3aTEIb-
CTBa, OJTHAKO, B TaKOM cJydae JIMIy, HOAAILIEMY Ka-
1100y, HeoOX0aUMO 00OCHOBATh YBa)KHTEIHHOCTH MPHU-
YHH, BBHJY KOTOPBIX NPEJOCTABICHUE OTHX JOKa3a-
TEJILCTB B CYyJ| IEPBOI MHCTAHIMH OBUIO HEBO3MOXKHBIM.

2 'paxkpaHcKuii IpoeccyanbHbIi Koaeke Poccuiickoit ene-
pauun ot 14.11.2002 Ne 138—®3 (pen. ot 28.12.2017) // Co-
Opanue 3akoHOoHaTenbcTBa PO. 2002, Ne 46. Cr. 4532.
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Bwmecre ¢ TeM He nomyckaeTcsi yKa3plBaTh TpeOOBaHUS, HE
3asiBJIEHHBIE B CYZ EPBOIl HHCTAHIUH, YTO 00YCIOBIEHO
XapaKTepoM arneIIMOHHOTO IPOU3BO/ICTBA, 3aKII0YAt0-
IErocs B IOBTOPHOM PacCMOTPEHHH JIeJia U IIPOBEPKH CYy-
JeOHOTO PEIICHNUS 10 CYIIECTBY.

3amaueii, ompenensAoUIeld CYNIHOCTb amlesUISIHOH-
Horo npowusBozcTBa no I'TIK P®, sBiserca moBTopHOE
paccMOTpeHHe U pa3pelieHne Aea 1Mo CymecTBy. Takoi
K€ BBIBOJ MOXHO cJieslaTh UcXo/s u3 cMbicia ri1. 39 T'TIK
P® u comepxanus u. 2 ct. 327 I'TIK P®, cormacuo xoto-
POl «cynl ameyuIILMOHHONW WHCTAHIMU IOBTOPHO pac-
CMaTpHBaeT JeN0 B CyJeOHOM 3aceJaHuu IO IpaBHiIaM
MIPOM3BOJICTBA B CyJ€ IEPBOH MHCTAHLUHU C YUE€TOM OCO-
OEHHOCTEM, IPETYCMOTPEHHBIX HACTOSIICH II1aBO».

Ha cmeny anemisinMOHHOTO NMPOU3BOJICTBA JUIA pe-
IICHUH U OTIPEIEICHNH MUPOBBIX CYAeH 1 KaCCAIIHOHHOTO
MIPOM3BOJICTBA ISl PELICHUI U ompexaeneHui Qenepais-
HBIX CYIOB OOWIeH IOPUCAWKINH, NMPHHATHIX B pPaMKax
MEepBO MHCTAHIIMM, IPUIIEN €JUHBIH aneUIHOHHbBII
MOPsAIOK 00KaJI0BaHKS HE BCTYNHUBIINX B 3aKOHHYIO CHITY
CyneOHBIX TOCTaHOBICHUN. TakuM 00pa3oM, ecid J0
BCTYILIEHHs B cuily 3akoHa Ne 353-®3 B rpaxIaHCKOM
IIpoIiecce 0OIHOBPEMEHHO CYIIECTBOBAIN MOJIHAS aresis-
1St 1711 TIEPECMOTpa peIIeHHd MUPOBBIX CyIeH, H HeTIO-
Hasl aneJuIsius [0/l Ha3BaHUEM IPOU3BOJICTBO B Cy/I€ Kac-
CallMOHHOW MHCTAHIINHY, TO HOBBIN MOPAJOK aleUIALHOH-
HOTO TPOM3BOJACTBA, IO MHeHut0o M.A. ®dunarosoii,
IpeaCcTaBseT co00l CMeIIaHHy 0 MOIENb anesUIAIuH’,

B cnydae oTMeHBI cyeOHOTO peleHus y Cyia ane-
JSIMOHHOW HMHCTaHLMU OTCYTCTBYIOT IOJHOMOYHS I10
HaIpaBJICHHIO JIeJIa Ha HOBOE PACCMOTPEHHE B CY/I II€PBOiT
nactaanuu. Kak cnemyer u3 cr. 328 I'TIK P®, npu Heco-
IJIACUH C PELIEHUEM Cy/a NEpBOH MHCTAHIUU CYH amel-
JSIIIMOHHOM MHCTAaHIMM JTHMOO NMPUHUMAET HOBBIH cyned-
HBIH aKT, MO0 MpeKpalaeT IPOU3BOACTBO IO Ty HITH
ocTaBiseT 3asBieHUe Oe3 paccMorpeHus. JleiicTBu-
TenbHO, pu BHeceHnn n3meHeHuit B [ TIK PO, 3akonona-
TeneM ObUIM Y4TEHBI HEKOTOPbIE KPUTHYECKHE 3aMEYaHUs
[IPaBONPHUMEHHUTEIBHOM MPAKTUKH, OJTHAKO YCTAaHOBJIEHUE
pexuMa noiHo anemrsinuu - 4. 5 ¢1. 330 I'TIK PO 6e3
BO3MO>KHOCTH aleJUISILIMOHHOIO Cy/J1a B UCKITIOUHUTENbHbIX
CITyyasix HampaBIATh JIEJI0 HA HOBOE PACCMOTPEHHE B CYJI
MepBOM MHCTAHIIMK HE MOXKET B IIOJIHOM MEpe CUUTAThCs
BOCCTaHOBJIEHHEM IIPaB 3aMHTEPECOBAHHbIX JIUI] U yCTpa-
HEHUEM CyeOHOH OIMOKH.

BBuay Toro, 4yTo anemIALMOHHBIN CyJ HE YIOJHO-
MOYEH IlepecMaTpUBaTh CBOU K€ IMOCTAHOBJIEHUS, BbIHE-
CEHHBIE MOCJIE NePexo/ia K paCCMOTPEHHUIO Jeia 06e3 yuera
0COOEHHOCTEH aIeJISIIMOHHOTO TPOU3BOJCTBA, yKa3aH-
HbIE KaTEerOpUH JIMI] TAKKe JUIIAIOTCS IIpaBa Ha aresuis-
IIUOHHOE 00’KaNIOBaHUE TIOCTAHOBIICHHS CyJa BTOPOil MH-
CTaHLUH JI0 €0 BCTYIUICHUS B 3aKOHHYIO CHJLY, UTO CyIIe-
CTBEHHO HapyllaeT UX MpoleccyaibHble mpapa’. Taxxke
HEOOXOJMO OTMETHTh, YTO HAIUYKE Y aneUIIIHOHHOTO
cyla BO3MOXKHOCTH OTMEHHTh OOXKalyeMmoe pelieHHe U

3 @unaroBa M.A. TlepcrieKTUBBI IIPUMEHEHHS HOBOTO AIlEN-
JSIIMOHHOTO IIPOU3BOACTBA B TPAXKJAHCKOM ITponecce (KOM-
MmenTapuii k riaase 39 I'TIK P®) // ApOuTpakHblii 1 rpaxaaH-
ckuif npouecc. 2012. Ne 2. C. 25.

HalpaBUTh JEJI0 HA HOBOE PACCMOTPEHHUE B CyJ NEpBOI
HMHCTaHIMM MPEATNOoJaraeT He TOJIKO peaM3aluio BOC-
CTaHOBHUTEJIFHOM (YHKIMH TpaBa, HO U UMEET MOpajb-
HBIW aCIeKT, O3BOJISIONINN IPaXXJaHUHY MO-HHOMY OIle-
HUTH 3HAUUMOCTh U CIIPABEUIMBOCTh NMPABOCYAMSA, YTO B
IIOJTHOM Mepe COOTBETCTBYET 3a/lauaM I'PakJaHCKOTO Cy-
JOIPOU3BOACTBA. B cuily CBOEH CyIIHOCTH OCHOBHBIE OT-
JIMYUS MEXK]Ty TIOJIHOW Y HEMOJIHOM anesuIiiuel 3aKioya-
I0TCSl, IPEXK/IE BCET0, B BO3MOMXHOCTH JIULI, yUYaCTBYIOIIUX
B Cy/I€ aleJUIAMOHHON HHCTAHIIUH, IPE/CTABIATh HOBBIE
JIOKa3aTeNIbCTBa. TakK, B COOTBETCTBHHU C JCHCTBYIOIIUM
MOPSAKOM aIleJUISIIIMOHHOTO MPOU3BOJICTBA HOBBIE JIOKa-
3aTeNbCTBa 0€3 OrpaHNYeHHMS IPUHUMAIOTCS CYJOM JIHIIb
IIpY PAacCMOTPEHUH JieNa IO MpaBUaM IOJIHOW amnesuis-
LIUH, TO €CTb N10CIIC IPUHATHSA PELICHUS O Iepexo/ie K pac-
CMOTPEHHIO /Ie1a 110 MpaBuIaM IPOU3BOICTBA B Cy/I€ Iep-
Boit uHcTanuu (4. 5 cr. 330 I'TIK P®). [Ipu paccmorpe-
HUM K€ Jie1a TI0 [IPaBUiIaM HETIOJHOW anesyIsIiuy B CHILY
4. 1 c1. 327.1 I'TIK P® HoBbIE HOKa3aTEeIbCTBA IPUHUMA-
I0TCSL JMIIb B TOM ClIy4ae, €CJIM JIMLO, y4acTBYIOLIEE B
nerne, CMOXeT 000CHOBAaTh HEBO3MOXKHOCTD UX TIPEJICTaB-
JICHUS B CyJ| NIEPBO MHCTAHIIMU 110 IPUYWHAM, HE 3aBH-
CSIMM OT HEro, M CyJ IPU3HAET 3TH NPUYMHBI YBaKH-
TEJIHBIMH.

Takum o6pa3oMm, clieyeT ckazaTb, YTO BOIPOC CO-
BEPILICHCTBOBAHHUS HOPM aleJUIAMOHHOTO IIPOU3BOICTBA
- He00XO0JMMOE YCIIOBHE €0 Pa3BUTHUsL, B KOTOPOM CTHMY-
JIMPYIOILYIO POJIb UTPAET BBIABJICHUE IPOOJIEMHBIX CTO-
POH M HX KPUTHYECKOE OCMBICIICHHE.
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BOCCTAHOBJIEHUE COIIMAJIBHOM CIIPABEJJIMBOCTH U HASHAYEHME
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THE RESTORATION OF SOCIAL JUSTICE AND ASSIGNING PROPORTIONATE PUNISHMENT

Annomauusn:

Bonpoc o cnpasedrusocmu 6 npase nuxoz0a He mepsem ceoeti akmyaibHocmu. TepmMur «cnpageoIusocmsy
OMHOCUMCSL K YUCTY MENCOUCYUNTIUHAPHBIX KAme2opull, KOMOPYI UCCLedyiom U Guiocoghel, u coyuonoau, u no-
aumojiocu u npedcmaeumeﬂu npaeosvlx HAYK. Havunas c dpeeHux 6peMeH YejloeeK 6cez20a cmpemumcs K cnpa-
6€0J1u600mu, OH 60pemc;1 3a cnpaeeéﬂueocmb KAakK 6 COyuaibHomM, maxKk u 6 MOpailbHOM NjilaHe. B Hacmo;m;eﬁ cma-
mbve aHaiusupyromcsa aKkmydilbHble 60NpoOCbl 60CCMAHOBNIEHUA npae6 JUY, nomepnesuux om npecmynﬂenuzi C no-
MOWDBIO 2NABHBIX NPUHYUNOE Y20106HO20 hpaea. couuaﬂbﬂoﬁ cnpa@e()ﬂueocmu u copasmepvocmu ycojl106H020
HAKA3AaHUA.

Abstract:

The question of equity in law never loses its relevance. The term "equity™ refers to the number of interdisci-
plinary categories that philosophers, sociologists, political scientists and representatives of the legal Sciences
explore. Since ancient times man has always sought for justice, he fights for justice both socially and morally. This
article analyzes the topical issues of restoration of the rights of victims of crimes with the help of the main princi-

ples of criminal law: social justice and proportionality of criminal punishment.

Knwuesvte cnosa: cnpa@edﬂugocmz;, coyuaibHas cnpa@edﬂueocmb, npuryun ycoi106H020 npaesa, copasmep-

HOCMb HAKA3arnusl, nomepnesuiue.

Key words: justice, social justice, the principle of criminal law, proportionality of punishment, victims.

CooTHOLIEHHE CIPABEUIMBOCTH M  YTOJIOBHOTO
npaBa JOCTaTOYHO MOAPOOHO UCCIIe0BAIACh elie B pabo-
tax Mmmanynna Kanra. s Hero npaBo JOIDKHO OBLIO
CorjacoBbIBaThes ¢ uueeit pasyma. OH oTcTauBal HICIO
abcomoTHOH Teopun Hakaszauus. [lo ero MHEHHIO, yro-
JIOBHbIE HaKa3aHHWsS SIBIIIOTCS CIPaBEeUIMBON Kapou 3a
npecTyIuieHue. Y OUHCTBO HEIPEMEHHO J0JDKHO KapaThes
CMEpTHOH Ka3HBI0. 3/1eCh YUEHBIH BO3POXKAAET PHHIIHIT
«OKO 3a OKO, 3y0 3a 3y0». [laxke B ciryyae pocIycka rpax-
JIAHCKOTO OOILeCcTBa CIIPAaBEATIMBOCTh TPEOYeT CMEPTHOM
Ka3HH MocIieHero youis! [2, c. 121].

Hayunsle ugen W. Kanta 00 yronoBHOM Haka3aHUH
B TOW MJIM WHOH CTENEHH HAILIH OTPOKEHUE B YTOJIOBHOM
TpaBe MHOTHX 3apyOeKHBIX TOCYAapcTB. [[pHHIMITE BOC-
CTAHOBJICHHSI COLMAIIBHON CIIPABEIUINBOCTH U COpa3Mep-
HOCTH YTOJIOBHOTO HAaKa3aHHMs SIBISIFOTCS KPaeyroJbHBIMU
NPUHIUIIAMU YTOJIOBHOIO IpaBa.

B HacToAlEee BPEMs B COBPECMCEHHOM YI'OJIOBHOM
npaBe OOJBIIMHCTBA TOCYJAPCTB B KAYECTBE LIEH BhIJIC-
JICHO MNPUMHUPCHHUC TIPECTYIMHHUKA C IOTCPHEBIINM, a
TaKOKe KOMIICHCALUS Bpeia, cCopa3MepHasi IPUIHHEHHOMY
npecTyruieHno. Ho 1enb mpuMHpeHHs JOCTUTAeTCs JI0-
CTaTOYHO PEJIKO, KOMIICHCALUS BPEa 3a4acTyIO SBIIETCS
HEJOCTaTOYHO cOpa3MepHoil. Takke K YHCITy OCHOBHBIX
3a71a4 pOCCUHCKOT0 YTOJIOBHOTO IIPaBa OTHOCHUTCS COOJIIO-
JACHUE BYX OCHOBHBIX IPHUHIUIIOB, B3aWMOCBA3aHHBIX
JPYT € IPYTOM, a TaKKe ¢ MPaBaMH TTOTEPIICBIIHX:

1) BocCTaHOBIIEHHE COLUAILHOM CIIPABEIJIUBOCTH;

2) copa3zMepHOCTh YroJIOBHOTO Haka3aHusi[3, c. 158].

Hcxons u3 conepkanusl yKa3aHHBIX IPUHIIUIIOB YTO-
JIOBHOTO IIpaBa, BpeJ, KOTOPBI NMPUYMHEH XXEPTBE Mpe-
CTYILIEHHUS], 1OJKEH OBITh KOMIIEHCUPOBAH MAaTEPUAIbHO,
a HakazaHWe JOJDKHO COOTBETCTBOBATh NPHUYMHEHHOMY

BpeLy.

TeM He MeHee yroJIOBHOE HaKa3aHUE 32 MPUYUHEH-
HBIH BpeX 30POBBIO UEJIOBEKA HE BCEIJa COOTBETCTBYET
TSDKECTH MIPUYMHEHHOTO Bpeaa. [Ipuunna HecopazMepHo-
CTHU TSDKECTU COBEPIICHHOTO MPECTYIUIEHHS U Ha3HAuCH-
HOTO HAaKa3aHUs CBOJUTCS K OIPENCICHUI0 MOMEHTa
HACTYIUICHHS TIOCJIEICTBUI B BUJIe IPHYMHEHHOTO Bpeaa
3JI0POBBIO, TOCKOJIBKY MOMEHT HACTYIUIEHHS Oonee TSxK-
KHX TTOCJIEICTBHI MOXKET HACTYITUTh FOPa3ao MO3IHEe CO-
BEpIICHHOTO npecTyruienus [1, c. 31].

Kosutnsus npuHIUIIOB YrOJIOBHOTO IIPaBa HAacTyHaeT
TOTJa, KOT/a MPECTYITHUK ObLI MPUBJICUYSH K YTOJOBHOM
OTBETCTBEHHOCTH 32 IPUUYMHEHUE JIETKOTO Bpeaa 3740po-
BBIO, HO Yepe3 ONpeNeNICHHOE BPeMs MOCINe BBIHECEHHS
MIPUTOBOpa Y MOTEPIEBIIET0 Pa3BUBAETCs OoJiee cephes-
Hoe 3a0oJyieBaHHUE, HMEIoIIee NPSMYI0 HNPUUMHHO-CIIEN-
CTBEHHYIO CBSI3b C COBEPLICHHBIM IPECTYIUICHHEM, U B
WTOTe HACTYMAIOT Oojiee TshKenble MmocaencTus. B yka-
3aHHOM CJIy4ae UMeeT MECTO KOJUTM3HS MEXy BaKHBIMU
MIPUHLUIIAMH YTOJIOBHOTO MPaBa, 8 UMEHHO MEXIY MPUH-
LUNaMHM COLIMAJILHOM CIPaBEAIMBOCTH, COPa3MEPHOCTH
YrOJIOBHOTO HaKa3aHWsS W MPUHIUIIOM «HUKTO HE MOXET
OBITh IOBTOPHO OCYXKIICH 33 OJTHO U TO K€ IPECTYIICHUE»
(non bis in idem), KOTOpHIi BBICTYNAET NPUHIMIIOM KOH-
CTUTYLIMOHHOTO MpaBa.

Ha Ham B3ru1si/1, yrojloBHOE HaKa3aHHUE I0JIKHO OBITh
MaKCHMaJIbHO COPa3MEpHBIM COBEPIICHHOMY IpecTyILIe-
Huto. [loaToMy neiicTByrolee yroinoBHOE 3aKOHOAATENb-
CTBO JOJDKHO TNPEIYCMOTPETh HOPMBI O IOCIEACTBHSIX
MPECTYIUIEHUH, KOTOPhIe MOTYT HACTYMATh IOCJE BBIHE-
CEeHUsI TPHTOBOpPa. 3aKOHOAATENb NOJDKEH YIENHTh 0CO-
00oe BHMMaHHE Pa3BUTHI0 HOPMATHBHO-TIPABOBOW 0as3bl,
perynupymouleil NopsoK ONpeAeiIeH s OTAAICHHbIX 0~
crneactBuit. Hepocrarounas pa3paboTaHHOCTh MOPSIKA U
KPHUTEPUEB yCTAHOBJIEHHS OTIAJCHHBIX IOCIEACTBHH IO
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HEKOTOPBIM BHJAaM 3a00J€BaHUH MOXET IOBIEYb 33 CO-
0o# 3m0ynoTpebieHus Ipu 00paIIeHUH K HHCTUTYTY Tie-
pecMOTpa YroJoBHOIO Jieja 110 HOBBIM HIIM BHOBb OT-
KPBIBIIUMCSI OOCTOSITENILCTBAM: MOTYT OBbITh HapyILIEHBI
1paBa OCYKIEHHBIX, YBEIMUHUTCSA YHCIO 3JI0yHOTpedie-
HUH NIpy 00pallleHUH NOTEPIEBIIUX C TPEOOBAHUSIMU BbI-
HECTH HOBBII IIPUTOBOP IO JEIy B CBSI3U C HOBBIMU 00-
CTOSITENBLCTBAMU, KOTOPBIE HE CYLIECTBOBAIH HA MOMEHT
BbIHECEHHUs1 npurosopa. Hanpumep, B Poccuiickoii ®ene-
paryu UMeeTcs OONbBIIoe YHUCIO TOCYJAPCTBEHHBIX MEIH-
IIUHCKUX YYPEXKJEHUH, KOTOPbIE BIPaBe AaBaTh 3KCIEPT-
HYIO OLIEHKY. Takue yupexaeHHs B CBOUX 3aKJIIOUEHUSIX
MOI'YT COCJaThCs HA COBEPLUICHHOE B OTHOIIEHHMHU IOTEP-
HEBUIET0 HACUIbCTBEHHOE MIPECTYIIEHHE KaK Ha OJHY U3
IPUYUH, KOTOPas MOBJIEKIAa yXyIIIEHHE COCTOSHHMS 3710-
poBbs moTepnenmiero. Masivu cioBamu, ct. 413 VIIK PO
IPOTUBOPEUUT IPUHIMITY non bis in idem, Tak kak OTCYT-
CTBYIOT CTPOI'O OIPENEIICHHBIE KPUTEPUH, O3BOJISIONINE

JOCTOBEPHO YCTAaHOBUTH NPUINHHO-CJICACTBECHHYIO CBS3b
MEXKAY COBCPIICHHBIM MNPECTYIIICHUEM M IIOCJIICACTBHU-
SAMHA, HACTYITUBIIUMH I1I0CJIC BBIHCCCHUS ITPUTOBOPA.
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THE PROBLEM OF DETERMINING THE LEGAL NATURE OF THE TRANSFER AGREEMENT
DURING THE TRANSITION OF ATHLETES FROM ONE ORGANIZATION TO ANOTHER

Annomauusn:

B oannoii cmamee asmopul paccmampuéarom npooaemy onpeoeneHus npasoeoll npupoosl mMpanchepno2o 0020-
60pa 8 CHOPMUBHOM npase. B cmamve ananuzupyromes mpyoosotl u pasiuunvie 2paxcoOancKo-npasosvie 002060pbul, d
makotce nonvlmKa onmHecmu 002060]7 mpchqbepa K momy uiu uHomy 6u0y. ﬂaHHa}l mema O4eHb AdKmyajlbHa 6 HACMOosl-
wee epems 66U0y pacmyueco npoyecca 2nobanuzayui U 63auMOOMHOWEHUL CHOPMUGHBIX op2anusayull. B cmamobe
onpeoensnemcst poiib CHOPMCMEHA Kak cybbekma 002060pa, €20 npasa u ooszannocmu. Aemopvl npednazaiom peuierue
npoonemvbl nymem 66e0eHUs HO8020 002080pA, 8 KOMOPOM 0YOYmM YUUMbLEAMbCA 6Ce CYUieCNEEHHbLE YCIOBUS COOMBE-
cmeyruieco cociiauleHust (CpOK, onjaama, ¢0pC-MCl9fCOprl€ 06cm0}lmeﬂbcmea, CMOpPOHbL, OMBEMCMBEHHOCMb CMOPOH
u m.o.). Beeoenue nooobHo2o 002060pa no360aum UCKIIOYUMb CHOPbL 0 NPUHAONICHCHOCTNU COSNAUEHUS. K MOMY UIU
uHomy eudy U NO3680JUM MAKCUMATIbHO 3AUWUMUNb KAK CNOPMCMEHA, MAK U CNOPMUBHYIO OPp2AHU3AYUIO, d MAKHCE NO3-
80J1Um Cy()y 6blcmpee peuantb CnNOpHvle MOMEHRNbL, 603HUKAOUUe Meafcdy 3auHmepeco6anHbiMu TUYamu.

Annotation:

In this article author’s tries to considers a problem of definition of the legal nature of the transfer contract in the
sports law. In article also analyzed different civil contracts and also attempt to carry the contract of a transfer to this or
that type of contract. This subject is very relevant in view of the growing process of globalization and relationship
between sports organizations nowadays. In article determined the role of professional sportsman as subject of the con-
tract, his right and duty. Author’s proposes a solution by introduction new contract in which all essential conditions of
the relevant agreement will be considered (term, payment, force majeur circumstances, the parties, responsibility of the
parties, etc.). Enforcing such contract will allow to exclude disputes on agreement belonging to this or that view and
will allow to protect sportsman, sports organization and also will allow court to solve the disputed issues arising between
interested persons as quick as possible.

Knroueswte cnosa: cnopmusnoe npaso, mpyoosoe npago, mpancgep, mpancgepHuiii 002080p, mpyoosotl 002080p,
2PANACOAHCKO-NPABOBOL 002080, CHOPMUBHAS OP2AHUZAYUS, NPODECCUOHATbHBLIL CHOPICMEH.

Key words: sports law, labor law, transfer, transfer contract, employment contract, civil contract, sports organi-
zation, professional athlete.

IMepBoHaYaIBbHO TpaHChEP CIOPTCMEHA, TO €CTh €r0
Mepexo/l U3 OIHOro Kiyba B JPYroi, CKIAIBIBAJICA KaK
00BbI4aii, ogHAKO 10 Mepe Pa3BUTHS HOPM IIpaBa U Hayasa
npoiiecca riaodaau3anuy, NosiBUIaCh HEOOXOAUMOCTh 3a-
KPEIUICHUsI TAHHOTO MeXaHW3Ma B Pa3UYHBbIX HOpMa-
THBHO-TIPaBOBBIX akTax. COCTaBICHUEM U YTBEPKACHUEM

TaKUuX HOPM 3aHUMAKOTCA Pa3JIMYHBIC CIIOPTUBHBIC HETIpa-
BUTEJILCTBEHHBIE OPraHU3aLlUH.

B Hacrosiiee BpeMst TeMa TpaHc(epoB SBISETCS O
HOW W3 HauboJjee aKTyaJbHOW B OTPACIM CHOPTUBHOTO
rpaBa BBUJY OOJIBIIOTO KOJMYECTBA HIOAHCOB, KOTOpBIE
MBI PaCCMOTPHM JaJiee.
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B 3akononarensctBe Poccuiickoii denepanuu Ha ce-
TOAHSIIHUN AEHb OTCYTCTBYET INpaBoBas AeHUHUIMS
TpaHcdepa, OHO He 3aKpeIuIeHO HU B 01HOM 13 Denepaib-
HbIX 3akoHoB iy HITA. I'maBa 54.1 TpynoBoro konekca
Poccuiickoit ®enepanuu (nanee - TK P®)® u @3 «O ¢u-
3U4ECKOH KylbType U criopte B Poccuiickoit denepannn»
oT 4 nexadps 2007 1. Ne329-®3 (nanee - O3 «O criopre»)®
OBUTH TIPU3BAHBI PELINTH AAHHYIO IPOOIEMY, TOCKOIbKY
OHU IIOCBSILEHbl PETYIUPOBAHUIO OCOOCHHOCTEN TPYHO-
BBIX NIPAaBOOTHOLICHUH CHOPTCMEHOB U TPEHEPOB, OAHAKO
U TK P®, Hu @3 «O cnopte» 1aHHYIO IpoOJIeMy TaK U
He permnid. CTOUT OTMETHTB, YTO B CT. 29 paHee JelCTBO-
Basiiero @3 ot 29 anpens 1999 r. Ne 80-®3 «O ¢puzuue-
KOl KynbType u criopTe B Poccuiickoit denepanumy»’ co-
JiepKajiack HOpMa O IEpexo/ie CIOPTCMEHOB B JIpyrue
(UBKYIETYpPHO-CIIOPTUBHEIE OPTaHU3aINH.

I'naBa 54.1 TK P® ycranaBiuBaeT 0COOCHHOCTHU pe-
TYJIMPOBaHMs TPy/a CIIOPTCMEHOB B COOTBETCTBHUHU C TPY-
JIOBBIM 3aKOHOJIATEIbCTBOM M HHBIMH HOPMAaTHBHBIMHU
MPaBOBBIMHU aKTaMH, COZICPIKAIIMMH HOPMBI TPYIOBOTO
[IpaBa, KOJUIEKTUBHBIMH JIOTOBOPAMH, COTJIAILICHUAMH, a
TaKXKe JIOKAJIbHBIMA HOPMATHBHBIMU aKTaMH, IPHHUMAe-
MBIMH pabOTOaTENSIMUA B COOTBETCTBHH C TPEOOBAHUSIMU
cratbu 8§ TK P® ¢ yueToM HOpM, YTBEp)KACHHBIX 0OIIIe-
poccuiickumu cnopTuBHbBIMU (eneparusamu. Cr. 16 O3
«O cropTe» TaxKe ITIAcUT, YTO OOIIEpOCCHiiCKUe crop-
TUBHBIE OpPraHU3allul MOT'YT pa3pabaThiBaTh IPaBUiIa CO-
OTBETCTBYIOLIUX BUIOB CIIOPTA C Y4E€TOM IIPaBUII, YIBEP-
JKICHHBIX MEKAYHAPOIHBIMU CIIOPTHBHBIMHU (helepanu-
SIMU.

Harmonanbueie ¢enepaiun  00s13aHbI  COOMIOIATH
[paBWia, NPHUHUMAaEeMble MEXKIYHAPOJHBIMH CIOPTHB-
HBIMHU (eneparusamu o nepexoje cnoprcmera. IlonoOHbIe
npaBuna B P® coxepxkarcs B Pernamente Poccuiickoro
®yroonpHOro Cor03a 0 cTaTycy W mnepexoaam Qyroou-
cros ot 2011 rona (nanee - Pernament POC)® ¢ yuerom
npaBul MexaynaponHoi ®eneparu dyrodona (nanee —
OUDA), conepxaumxcs B CTaTyTe O MEPEX0e UTPOKOB
ot 2010 roga®. Uro e kacaercsi APyrMX BUJOB CHOPTa,
TO, K pumepy, B denepanuu Xokkes Takue MpaBHiIa co-
nepskarcs B [TonoxkeHun 10 cTaTycy ¥ HepexoaM XOKKe-
ucros ot 2009 roxa'® u Ilpasosom Pernamente Kontu-
HeHTabHOW XoKkelHo# Jlure (manee - Permament
KX,

JloroBop o mepexoze CriopTCMEHa U3 OJHOTO CHOp-
THUBHOTO KiIy0a B Ipyroii 0ObIMHO MMeHYyeTCsl TpaHchep-
HbIM KOHTpakToM. Permament POC nHe ykasbiBaer, uem
ABJIeTCA TpaHC(EpHBI KOHTPAKT, OJHAKO €r0 MOXHO
K1accu(UIUPOBATh KaK ABYCTOPOHHUM IOTOBOD, 3aKIIO-
YyaeMbIi MeXy IpodecCHOHANBHBIMU KITyOaMu, orpese-
JSTIOLIMMH TIOPSIIOK, CPOKH M YCJIOBHUS Hepexona (TpaHc-
(epa) COOTBETCTBYIOIIEr0 CrOpTcMeHa. [1000HbIE KOH-
TPaKThl 3AKIIOYAIOTCA MEXIY MPEIbIAYIIAM H HOBBIM
(yTOONBHEIM KITYOOM, KENAMIIUMH NPOJAaTh U KYNUTh
UTPOKa COOTBETCTBEHHO.

5 Tpynosoii koxexc Poccuiickoit ®enepaunu ot 30.12.2001
Ne 197-®3 (pen. ot 01.07.2017) // «Poccuiickas rasera». Ne
256. 31.12.2001.

¢ MenepanbabIii 3aKk0H 0T 04.12.2007 Ne 329-®3 «O pusnue-
CKOM KynbType u cnopte B Poccuiickoit depepamum» (pen.
0t 26.07.2017) // «Poccwuiickas razera». Ne 276. 08.12.2007.
" ®enepanbublii 3ak0H 0T 29.04.1999 N 80-®3 «O dusuue-
CKOM KynbType u cnopte B Poccuiickoit denepanum» (pen.
or 30.06.2007) // «Cobpanue 3akoHomarenbctBa PDy.
03.05.1999. Ne 18. ct. 2206.

8 Pernamenr P®C Ilo crarycy u mepexozaMm (Tpancdepy)
¢yr6ommcroB / YreepkaeH [locranosnenuem biopo Mcmon-
koma POC Ne 141/4 ot 05.03.2011 ropa.

IepeiineM k aHanu3y MPaBOBON MPUPOIBI TPaHChHEDP-
HOTO KOHTpakTa. B poccuiickoil COPTUBHOU AOKTPHUHE
CUHUTACTCS, YTO TpaHC(HEepHbIe KOHTPAKTHI ABISIOTCS pas-
HOBUJIHOCTBIO I'PaXk1IaHCKO-IIPaBOBBIX JIOrOBOPOB. Bipo-
4eM, IT0100HAs MPUHAUIEKHOCTD He UCKIIOYAeT Omperie-
JICHHBIE IIPOTUBOPEUNS], COAEpKaIIecs B HOAOOHBIX J10-
rOBOpPAX.

OmanM 13 Takux npotuBopeunii siBisercs O3 «O
¢usnueckoii Kynprype u crnopre B Poccuiickoit @enepa-
mum» 1999 r. Cornacuo cr. 25 nanHoro ®3 KOHTPAKT CO
CIIOPTCMEHOM 3aKJIIOUaJICSl UCXOJs U3 HOPM TPYIOBOIO
3aKOHOJATENILCTBA, TAaKUM 00pa3oM o0pa3ys TpydOBOH
nporoBop. Uto kacaercs mepexojia CIOPTCMEHa B APYrou
CIOPTUBHBIN KIy0 (MEXIyHapOIHBIH MM HalMOHAJb-
HBIH), TO TOAOOHBIA TpaHC(ep OCYLISCTBISUICS IOCIe
OKOHYaHMsI CpOKa JAEUCTBHS I0OTOBOPA C HBIHEIIHUM KITy-
00M, a TaKKe UCIOIHEHUS 00513aTeNIbCTB, IPOIHCAHHBIX B
noropope. OpHako OBIT MPEAYCMOTPEH H HEPEXOn
CIIOPTCMEHA JI0 OKOHYaHUs AEeHCTBYIOIIEro gorosopa. OH
OCYLIECTBIISUICS 110 B3aUMHOMY COIVIACHIO CTOPOH (CIIOp-
THUBHBIX KJIYOOB HJTH OpTaHU3aIHiA).

TpaHcdepHbIif KOHTPAKT MO CBOEH HPaBOBOM IHpH-
poJie 6oIblIe CXOK € IPaXIaHCKO-TIPAaBOBBIM I0TOBOPOM,
Ho HE B ['paxkganckom Koxexce Poccuiickoit ®eneparmm
(manee - TK P®)', uu B Apyrux 3aKkoHax O COPTE HET
HOPM, PEryJIUpPYIOIINX MEXaHU3MbI II€PEeX0a CIIOpTCMe-
HOB. ITpuHnun cBoOOIBI JOroBOpa, 3aAEKIApPUPOBAHHBIN
B 4. 2 ct. 421 T'K P®, npenycmartpuBaet cBOOOy CTOPOH
Ha 3aKJII0YEHHE JIOTOBOPA, B TOM YHUCIE M TaKOro, KOTO-
PBIil HE IPeAYCMOTpPEH 3aKOHOM. Mcxos u3 3Toro, 1oro-
BOp 110 TpaHcdepy cropTcMeHa He ipotuBopeuuT 'K PD,
OJIHAKO HE SBJISIETCS €r0 Pa3sHOBHIHOCTHIO, U PETyIUpY-
eTcsl IpaBUJIaMU CIIOPTUBHBIX (heiepanuii.

Y.1 cT.432 T PO ompenensier, 9TO YCIOBHEM 3aKITIO-
YeHMs I0TOBOPA SBJISETCS JOCTHKEHHUE COIIAICHUS CTO-
POH I10 BCEM CYIIECTBEHHBIM yCIOBHAM Jorosopa. Cymie-
CTBEHHBIMH YCJIOBUSIMH CIIEIyeT CUUTATh TAKUE YCIOBHS
0 IpeaMeTe AOroBOpa, a TAKXKE UHbIE YCJIOBHUS, COTJIAIIe-
HHUE MO KOTOPBIM JOJDKHO OBITh JOCTUTHYTO MCXOAS W3
IPHUPOJIBI TAKOTO JOTOBOPA.

Omnpenenenue npeaMeTa JaHHOTO BUJA JOr0BOPA SIB-
JIsieTcs KpaiHe CII0XKHBIM BBUY COJEPIKaHUS B IPEIMET-
HOIl cdepe A0roBopa He TOJNBKO IPaXkKAaHCKO-IIPAaBOBBIX,
HO U JIpYTUX OTpacjei mpasa.

K npumepy, tumoBass ¢gopma TpaHCHEPHOTO KOH-
tpakTa POC conepxur 00s3aTeIbCTBO MPEXKHETo KiIyda
pPacTOprHyTh CpPOYHBII TpPY/IOBOIl IOTOBOP U YBOJHTH
(yTbonucTa Ha OCHOBaHMAX MEPEBOAA K APyromy pado-
tofaremto. HoBelit Gpyr6GosbHBIH KTy, B CBOIO Ouepe.b,
00s3yeTcs MPUHATH (YTOOIHICTA B COCTaB KOMaHMBI  3a-
KJIFOUYUTh C HUM CPOUHBIN TPYAOBOH 10TOBOP.

Taroke BCTaeT BOIIPOC O MPaBOMEPHOCTH TAKOI'o J10-
roBOpa, a UMEHHO O OTCYTCTBHH BBIPAXKEHUS COTJIACHS ca-

9 PernaMeHT 110 CTaTycy M lepexoaaM Urpokos // Hactosmuit
periamenT 6611 0100peH Vicmonmkomom OUDA 7 urons 2010
roja u Bcrynaet B cuity 1 oktsi6ps 2010 roxa.

10 TTonosxkenue «O cTaTyce M MEPEXOAaX XOKKEHCTOB - yda-
mMXcsd XOKKeHHBIX mKom» // Y1BepxkaeHo [IpesnmeHTom
OXP IIpukasom ot 5 urons 2013 r. Ne 38.

1 TIpasosoit Permament KXJI // YTeepixaen Ilpasnenuem
KXJI nporokosiom Ne 38 ot 19 aBrycra 2014 1.

12 Ipaxnanckuii komekc Poccuiickoii ®enepauun (4acThb
Bropas) oT 26.01.1996 Ne 14-®3 (pex. ot 28.03.2017) // «Co-
Opanue 3akoHOAaTebcTBa PDy». 29.01.1996. Ne 5. ct. 410.
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MOTO CIOPTCMEHA Ha OZ00HBII TpaHCcdep, TO eCTh cora-
CHe Ha YBOJBHEHHE W MOCIEAYIOIMH IpHeM Ha paboTy
JPYTUM paboToIaTeIIeM.

JlaHHBII acrieKT BCTyMAeT B IPOTUBOPEUUE C OJTHUM
U3 KOHCTUTYIIMOHHBIX MPUHIMIIOM, & UMEHHO ITPUHIIHIIBI
cBo6otbt Ha Tpyn'S. Ct. 81 TK P® 3akperuisier npaso pa-
6oTozmarens pacTOprHyTh TPYAOBOIl IOroBOp IO CBOEH
WHUINATHUBE U B JPYTUX CIIy4asX, ycTaHOBIeHHBIX TK PD
Y UHBIMU (eJIepalIbHIMHU 3aKOHAMH.

OTcro/1a MOXHO CJIeNaTh BBIBOJL, UTO IIPEIMET TPAHC-
(hepHOTO TOTOBOpA MO CEH JAEHB SIBISETCS CIIOPHBIM JIJIS
YETKOT'O OIPE/ICIICHUsL.

AHanu3 TpPaBOBBIX TOKYMEHTOB M TOJOKEHUH, a
TaKXKe THUIOBBIE (OPMBI TOTOBOPOB B cdepe TpaHchep-
HbIX BonpocoB POC, KXJI u Poccuiickoii henepannu dac-
KeT0o0JIa BBIACIHI CICAYIONIHE YCIOBUS, KOTOPBIE HE00-
XOUMO YKa3aTh B JOIOBOPE NEPEXOJA CIIOPTCMEHA:

- KOMIICHCALIMOHHBIE BBIIJIATHI, IPUYUTAIOLIUECS
Jpyroil CTOpoHe 3a TpaHchep CIOPTCMEHA,;

- CTPOTO OIpEJeNICHHBIE CPOKH Iepexojia CIOpTC-
MEHa U3 OJJHOH CIOPTHBHOW opraHu3anuu (kiayoa) B Ipy-
TyI0 (Apyroi).

Tpaucdepnsiit gorosop PDC, nmomMumo BbIlIeHa-
3BaHHBIX, 00s3aTEIbHBIM yCTAHABIMBACT M TAaKUE YCIO-
BUs, KaK 00s3aTeNbHOE PacTOPKEHHE CPOYHOIO TPYIO-
BOTO JJOTOBOPA U YBOJILHEHHE CIIOPTCMEHa B (hopMe Tepe-
BOJa K JpyromMy paboTomaTento, a Takke MpUeM
CIIOPTCMEHA B JIPYT'YIO CIOPTHUBHYIO OpPraHU3allUIo Ha pa-
00Ty ¥ 3aKJII0YEHHE CPOYHOTO TPYIOBOTO JOTOBOPA;

[ToMrMO coMHEHHMH O NMPaBOMEPHOCTH Ha3BaHHBIX
BBIIIIE YCJIOBUH CTOMT TaKkXe OTMETUTH IIPOTHBOPEUH-
BOCTh BOIPOCA O HEIOCPEJICTBEHHOM IIE€pEeBOJIE CIOpPTC-
MmeHa. Ct. 72 TK P® roBopuT 0 TOM, 4TO JOTOBOP JOJKEH
OBITH 3aKJIIOYEH MEXYy TPEeMsI CTOPOHAMH, 2 UMEHHO pa-
60THI/IKOM U ABYMsl OpraHu3aliusIMHU. CJ'[CI[yCT OTMCTHUTD,
YTO MHEHHE PabOTHUKA B JaHHOM CIIydae 0043aTelIbHO U
(dbopma cormacus ODKHA OBITH TOJIBKO MHCHMEHHOMU, O
HAaKoO JIOTOBOP O HEPEXO/e CIHOPTCMEHA SBISETCS IBYX-
CTOPOHHHMM, a 3HAYHUT BOIPOC O IIEPEBOIEC UTPOKA JOIKEH
PEryIupoBaThCs TOJIBKO TPYLOBBIM 3aKOHOAATEILCTBOM.

CrouT OoTMeTUTHh HONBITKY KBanupukanuu Dene-
paneHO# HamoroBoit Ciryxx60ii Poccuiickoit deneparmm
(nanee — ®HC P®) tpancepHOro 10roBopa B Ka4ecTBe
JIOTOBOpA BO3ME3JJHOTO OKa3zaHHs yciyr. CorimacHo nosu-
IIUM HaJIOTOBOTO OPTaHa BHIIIATHI IO IOTOBOPY SIBIISIOTCS
00BEKTOM HaJIOro00I0KeHUS U 00IaraloTcsl HaJIoroM Ha
nobasnennyto crouMocTh (nanee - H/IC). Onnako Beic-
muit Apoutpaxusiit Cyn Poccuiickoit @enepanun (naee
- BAC P®) He cornacuiics ¢ TaHHO#M MO3HLIUEH, apryMeH-
THUPOBaB 3TO TEM, YTO MPH HCHOJHEHUH TPaHCHEPHOTO
JIOTOBOpA OTCYTCTBYET OIEpalys IO peann3aldd TOBa-
pOB, yciayr win paboT. DTO 3HAUUT, YTO KOMIIEHCALIMOH-
HBI€ BBIIJIATHI 110 EPEX0y CIIOPTCMEHA He MOryT 00Jia-
ratecst HIC.

B CMMU uacto BcTpedaroTcsi BHICKa3bIBaHUS O TOM,
9TO TPaHC(EPHBIH JOTOBOP €CTh HUYTO MHOE, KaK «IIpo-
Jla’ka ITPOKOBY» U «IIOKYIIKA UTPOKOBY», OIHAKO NOTOOHbIE
CJIOBOCOYETAHUS ABJISIOTCS HEKOPPEKTHBIMU C TOUKH 3pe-
HUS 3aKOHA, TIOCKOJIBKY JaHHas cepa MpaBOOTHOLICHHH
HE PEeryJupyercs IpaXJaHCKUM IPaBOM, UMEIOIIUM OT-
HOIICHHWE K MMYIIECTBEHHBIM MpaBaM. DTO 3HAYMT, YTO
Cy6'LeKT HC MOXET BBICTYIIATh B KAYE€CTBEC O6’beKTa rpax-
JaHckuX mpaB. OTcroza 3asBJICHUS HEKOTOPBIX KIYyOOB O
IpaBax Ha UTPOKa HEIIPABOMEPHBI, IIOCKOJIBKY HE BXOIAT
B IIPEIMETHYIO 00J1acTh TpaHC(HEPHOTO JOTOBOPA.

13 Koncrurynust Poccuiickoit @esiepanuu (MpuHATa BeeHa-
ponHbM rojocoBanueM 12.12.1993) // «Cobpanue 3akoHO1a-
TenbcTBa PDy». 04.08.2014. Ne 31. ct. 4398.

Taxum 06pa3oM, CYIIHOCTh TpaHC(EpHOTo 10roBopa
3aKJII0YaeTcs B OCYIIECTBICHNH KOMICHCAIMOHHBIX BBI-
IUTaT OJIHOM CHOPTHBHOW opraHu3anueil (Kiyoom) apy-
roii. JlaHHbIN aKT M03BOJIIET IMEHOBATh TAKOH JOrOBOP
JOTOBOPOM 00 OCYIIECTBICHHH KOMIICHCAIIMOHHBIX BbI-
wiat. Clie10BaTebHO, BCTAET HEOOXOJUMOCTh oopmite-
HUSl Takoro JIOTOBOpPa COIVIACHO TPYAOBOMY 3aKOHOJa-
TENBCTBY W HCKJIIOUYEHHS BO3MOXKHOCTH YBOJIbHEHHS
(mpuema) criopTcMeHa Ha paboTy H ero nepeBoja 6e3 ero
cormacusi BBUAY mnpotuBopeunit TK P®. Opnako He-
CMOTpSl Ha BCEMHUPHYIO MOIYJIIPHOCTb TAaKOTO COTJIAllle-
HUS KaK CHOPTHUBHBIN TpaHC]ep, 3aKOHOIATEIBHOTO ype-
T'YJIMPOBaHHMS JTaHHOTO BOIIPOCA B JOJDKHOM Mepe BCe elle
HeT. HenocTaroyHOCTh COOTBETCTBYIOLIMX HOPM IpaBa
MOPOXKIAET HEMAaIoe KOJIMYECTBO MpoOJieM, KOTOPHIE B
CBOIO OuepeNb 3aTParuBalOT MHOTHE OOJACTH POCCHI-
CKOTO 3aKOHOJIATENNbCTBA, TAKUE KaK TPYJIOBas, TPAXKIaH-
CKO-TIPaBOBas M IPyTHE.

IMpennaraercss pemMTh JaHHYIO IPOOIEMy IyTeM
BHEJIPEHHUS] HOBOTO BHJIA JIOTOBOPA, & UMEHHO «IO0T0BOpa
TpaHcdepa mpodheCCHOHANTBHOTO CIIOPTCMEHAY, pealin3y-
eMoro Ha 0ase TPYHOBOIO JOrOBOPA, a HE IPaxIaHCKO-
IIPaBOBOTO.

DT0 03HAYAeT, YTO MPH pa3paboTKe JOoroBopa OyayT
YUUTBIBAThCS BCE CYLIECTBEHHBIE YCIOBUS (CPOK, OIUIATa,
(hopc-MaxkopHbIE 00CTOSITENBCTBA, CTOPOHBI, OTBETCTBEH-
HOCTh CTOPOH U T.J.), YYUTHIBAEMbIC IPU COCTABICHUU
TPYZOBOTO J0TOBOpa. J[aHHOE HOBIIECTBO MO3BOJIUT HC-
KIFOYHTH CIIOPHI O TIPABOBOI IIPHPOAE COTIIALICHHS H 1103~
BOJIUT MaKCHMAJIbHO 3alllUTUTh KaK CIIOPTCMEHA, TaK U
CIIOPTHBHYIO OPTaHW3alWI0, a TaKKe IO3BOJIUT CYIY
ObIcTpee pemarh CIIOpHbIE MOMEHTBHI U CBECTH K MHHH-
MyMY BO3HHUKAIOIIUE TPOTHBOPEUHS.
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KOHCTUTYIIMOHHOE ONPEJEJEHUE MECTHOT'O CAMOYIIPABJIEHUS: POCCUVCKUE U
3APYBEXHBIE ACITIEKTBI

Berdegulova L.A.,
Vasileva K.A.
Sterlitamak branch of Bashkir State University

CONSTITUTIONAL DEFINITION OF LOCAL SELF-GOVERNMENT: RUSSIAN AND FOREIGN
ASPECTS

Annomauusn

B cmamve npoananusuposanvl 3apydedcrvle u poccutickue acnekmsl HOPMAMUBHO20 ONpeoeseHUs Mech-
Ho20 camoynpasnenus. Paccmampueatomes mpu ocHogHble clodcusuiuecs Mooenu opeanu3ayuu ynpasieHus Ha
Mecmax 6 nacmosyee epems. Ilpusooames npumepvl CMpaH YKA3aHHbIX MOOeael YRPasieHUs.

Abstract

The article analyzes foreign and Russian aspects of the regulatory definition of local self-government. Three
main established models of the organization of local management are currently under consideration. Examples of
the countries of the indicated management models are given.

Knroueevie cnoea: mecmmnoe camoynpaenenue, eocydapcmeeﬂuoe ynpaejiernue , KOHCmumyyus, opcansl

MeCmHO20 camoynpaeienusl, 6J1dcmHuble nOJTHOMOYUA.

Key words: local government, public administration, constitution, organs local government, power authority.

CerosiHs akTyaJlbHO MHEHHE O TOM, YTO «...IPHUPOIY
MECTHOTO CaMOYIIPABJICHHS, NPOUCXOKICHUE W CYII-
HOCTb, COOTHOILIEHHE C TOCYJapCTBEHHBIM YIPaBJICHUEM
HEOOXOIUMO paccMaTPUBATH B MPSIMON 3aBUCHMOCTH OT
METOAOJIOTHYECKOTO XapaKTepa X aHaIn3a B COLUAIBHO-
MOJIMTUYECKUX TEOPUAX U B KOHTEKCTE UCTOPUUECKUX pa-
MOK €ro NnpakTh4eckoi peanuzamuu». C 3TOH Mo3uLUH
CIIEAYET PAacCMOTPETh KOHCTHTYIIMOHHOE ONpeAeTICHUE
MECTHOTO caMoymnpaBiieHHss B Poccuu u 3apyOe:xHBIX
cTpaHax. AHaIU3 3apyOEKHBIX ACMEKTOB HOPMATUBHOTO
orpeJiesIeHHsI MECTHOTO CaMOYIIPaBJIEHUS ABJIAeTCs Ooliee
YeM NPOJSYKTUBHBIM. J[JI1 3TOrO0 paccMOTpHM IIpaBOBBIE
ompeJesieHUsT TIOHSATHS «MECTHOE CaMOYIPABJICHHE» B
Koncrurynusax u 3akoHogarenbHbeIx akrtax Poceun, Sno-
HuU U Vcnianuu.

KoHuemnuss MECTHOTO CaMOYIpPaBJICHUS BO3HHUKIIA
Bo BTopoii nonosuHe XIX Beka B EBpore, koraa ropona
OTCTOSUIM MPABO pellaTh CBOM MECTHBIC Jiejla CaMOCTOS-
TenbHO. B HacTodmiee BpeMst B MUpE CIIOKWINCH TPU OC-
HOBHBIE MOJIENTM OpPTraHU3allMK YIPaBJIEeHUs Ha MecTax: 1.
AHrI0caKCOHCKast MOJIENIb- HA MECTaX HET JOJKHOCTHBIX
JIMLI, Ha3HA4YaeMbIX IIEHTPaJIbHOM BIACTBIO, a TAaKXKe €e
MpeICTaBUTENICH, ONEKAIUX MYHHUIIMIIAILHBIC OpPraHsbl,
HO ITOCNIeIHNE (COBETHI, M3PHI U AP. ), IPUMEPOM IIPHBOIH-
MoW Monenu sBisiercs SnoHus, n3bupaeMble Hacele-
HHEM, MOTYT JeJaTh TOJBKO TO, YTO MM HPSMO MpEAIH-
caHo 3aKoHOM; 2. KOHTHHEeHTanbHas MOJellb- Ha MECTax
€CTb CIIELMAJIbHBIE YIIOJIHOMOUYEHHbIE LIEHTPaJIbHON Bla-
ctr(KoMHCcapbl, NPEeQeKThl), OCYIICCTBISIONINE KOH-
TPOJIb HaJl MYHULUIAJIbHBIMU OPTaHaMH, HO IOCJIETHHE,

n30upaeMble HaCEIEeHHEM, MOTYT JAeNaTh BCE, YTO MPSIMO
HE 3alpeleHO 3aKOHOM U HE OTHECEHO K KOMIIETCHIIMU
JpYTUX OpPraHoB, IPUMEPOM JTaHHOM MOJENHU BBICTYIAeT
Poccus; 3. MGepwiickas MOIeNb- B KaXKIOW aIMUHUCTpa-
THUBHO- TEPPUTOPHANBHON €AMHMIYy U30UpacTCsl COBET U
JOJDKHOCTHOE JIMIO(AIbKaj, PEeruiop), KOTOphId yTBep-
MKJIaeTCsl LIEHTPAJIbHON BIACTBIO KAaK €€ MPEACTaBUTENb B
aJIMUHUCTPAaTUBHO- TEPPUTOPUATIBHON EeIUHUIIE, K JaH-
HOIT Mogeny oTHocuTcs Mcmanns [5].

B Koncrutynun Poccuiickoit ®enepanun onpene-
JICHO, YTO €IMHCTBEHHBIN NCTOUYHUK BJIACTH B CTPaHE- 3TO
€ro MHOTIOHAIMOHAJBHBIH HApoOJ, OCYIIECTBIISAIOMINI
CBOIO BJIAaCTh HEMOCPEICTBEHHO, a TAKXKe Yepe3 OpraHbl
roCyJapCTBEHHOH BJACTH M OpPraHbl MECTHOIO CaMo-
ynpasiieHHs. 31€Ch MECTHOE CaAMOYIPaBJIEHUE CTAI0 OJl-
HOH M3 OCHOB KOHCTHTYIIHOHHOTO CTPOs rocyziapcraa. B
KayecTBe caMOi NMPHOIMKEHHONW K HAapOJay BIACTH MECT-
HOE caMOyIpaBlieHue 0OecTeunBaeT 3aluTy TeX HHTepe-
COB I'paX</laH, OCHOBAaHHbIE Ha COBMECTHOM X IIPOXKHBA-
HUH Ha ONpE/IEICHHON TEPPUTOPHH.

Cratbst 130 Koncturynuun PO ycranaBnusaer mnosio-
JKEHWE O TOM, YTO MECTHBIM camMoyImpaBieHueMm B PO
o0ecrieynBaeTcs CaMOCTOSATEIBHOE pellieHNe HaceTIeHHEM
BOIIPOCOB MECTHOT'O 3HAYEHUs, IPU ITOM MECTHOE CaMo-
yIpaBJIeHHE OCYLIECTBIISIETCS TPaXIaHAMU C MOMOIIBIO
pedepennyma, BEIOOPOB, Apyrux (HopM MpsSMOro BoJe-
U3bSIBICHUS, Yepe3 BbIOOPHBIE U JAPYrue OpraHbl MeECT-
HOTO camoympasienusi|1].

CornacHo cr.1 ®enepanbHoro 3akoHa "OO0 o0mux
MIPUHIMIIAX OPraHU3allMM MECTHOTO CaMOYIIPaBJICHUS B
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P®", mectHOe camoynpasineHue B Poccuiickoit denepa-
K - GopMma OCYLIECTBICHUS HApOIOM CBOCH BIACTH,
obecreynBaromas B npezenax, YCTaHOBJIEH-
Hbix KoHcruryrmeii Poccuiickoit @enepanuu, gpenepans-
HBIMH 3aKOHAMH, a B CITyJasiX, yCTAaHOBJIEHHBIX (eaepab-
HBIMHU 3aKOHaMH, - 3aKOHaMH cyObekToB Poccuiickoii ®e-
Jiepalyy, CaMOCTOSTEIBHOE U 0] CBOIO OTBETCTBEHHOCTh
pelleHrne HaceJleHHeM HEeMOCPEACTBEHHO U (WIH) 4epe3
OpraHbl MECTHOT'O CaMOYIPABJICHUS BOIPOCOB MECTHOT'O
3HA4YECHUS UCXO[S U3 MHTEPECOB HACENICHUS C YUETOM HC-
TOPUYECKUX M UHBIX MECTHBIX TPAIULUI[2].

OpHaKo, CUUTAETCS, YTO 3asBJICHHAs KOHCTUTYIIH-
OHHAs MOJIEJIb MECTHOTO camoympaBieHus B PO He momy-
YHJla CBOErO 3aBepLICHUs, TpeOyeTcs COBEPIICHCTBOBA-
HHE TOJIMTUKO-TIPAaBOBBIX YCIOBUM, OCHOBaHHBIX Ha 3THO-
KYJIBTYPHBIX, HUCTOPUYECKHUX, HaIMOHAJIbHO-
TEPPUTOPUAIILHBIX OCOOCHHOCTSAX W Y4eT MEHTaJIuTeTa
poccwuiickoro Hapona. [TosTomy aHanu3 3apyOekKHBIX ac-
MEKTOB KOHCTUTYIIHOHHOTO OIPE/IEICHUs] MECTHOTO ca-
MOYTpaBJICHUs SBJIETCS 00JIee YeM NMPOyKTUBHBIM. Jli1st
3TOTO CJEAYeT PacCMOTPETh IIPaBOBbIE ONPEIEIECHHUS I0-
HSTHA «MECTHOE CcaMoylpaBieHue» B KOHCTHUTYyHHAX
Snonnu u Ucnanuu.

KoHCcTHTYIIMH TaHHBIX CTPaH COAEpIKaT KOO ITIaBbl,
100 OTNIENIBHBIE CTAThH, TIOCBSIIEHHBIE MECTHOMY CaMO-
yrpasieHnoo. Kak mpaBuio, 5TH T1aBbl HeOOJbIINE IO
00BEMY U COZIEpKAT CCHUIKU K TEKYLIEMY 3aKOHO/aTelb-
HbIM akTaM. K npumepy, B Konctutynuu SInonun ot 1947
T. cofepXuTtcs rmaBa 8 «MecTHoe caMoyIpaBieHue». B
COCTaBe JTOM IIaBe BCET0 YeThIpe cTaThu (CT. cT. 92—95).
Koncrurymueit ObU1 3aKpeIieH TPHHIHIT «I3UTH» (MecT-
HOTO CaMOYIPaBJCHNs) — HNPUHIUI «MECTHOH aBTOHO-
Mun». Ha ocHoBaHMM 3aKOHa 0O MECTHOM CaMOYIIpaBJie-
HUU OT 16 ampenst 1947 r. Ha Bceli Tepputopun AmoHUn
(hyHKLIMOHUPYET BYXypOBHEBas CHCTEMa MYHHIIMIAIIb-
HOTO yIpPaBJICHUSI.

CornacHo muenuio, Penpko B.E., opransl mecTHOro
camoyIpaBieHus: B SInoHuM OOJIble XapakTepu3yeTcs B
Ka4yecTBE YNPAaBIISAIOIIEro MPEANPHUITHS HA OCHOBE MECT-
HOTO JKUTENS, a HE KaK aJMUHUCTPATUBHBINA OpraH, BbI-
TIOJIHSIOUINIM  ONpe/ieNIeHHbIE BO3JIOKEHHBIE HA HEro
¢bynkuu. B nanHOM cMBIce, OHU OOJbIIE OPHEHTHPO-
BaHbI HA MECTHOE COOOILECTBO.

B Koucturynnu Mcnannn Hao00poT He yrmoTpeos-
eTCsl TIOHATHE «MECTHOE CaMOYIPaBJICHHE»,a UCIONb3Y-
€TCsI TCPMUH «MECTHasl aIMUHHUCTPALIHS.

Paznen 8 rmagel [I Koncturymun Ucnanun «O mect-
HOW aIMMHUCTpALMM» yKa3bIBaeT 0 TOM, uTo KoHcTuTy-
LSl TApaHTHPYET aBTOHOMHIO MYHHLIMIIAIUTETOB, 00a-
JTAIOIIUMH BCEMH IPaBaMH IOPHUIUUECKOIO JINIIA.

YK 341.96

AHanu3 pacrpeeneHus BIacTHBIX ITOJHOMOYHHA B
OpraHU3aIlMOHHOM CTPYKType OpraHoB Ha MecTaX M03BO-
JISIET TOBOPHTH O CYIIECTBOBAHNH B VcriaHUU cMeIIaHHOM
MOJIEJIM TI0 aHAJIOTUU C COOTBETCTBYIOIIMMH (OopMaMu
roCyJapCTBEHHOI'O NPaBJIEHUS — MapjJaMeHTCKON U Ipe-
3UJEHTCKOW. VIcnonHuTenbHass M NpeACTaBUTEIbHAS
BJIACTB YETKO HE Pa3JIeNICHbI: aJIbKaJIb] SIBJISETCS Mpece-
JaTesneM IUIeHyMa ¢ IIPaBOM PEIIAoLIero rojoca, XoTs u
He o0JiafaeT MpaBOM BETO Ha PEUICHUS IPEICTaBHTENb-
HOTO OpraHa MECTHOW BJIACTH.

TaxkuMm 00pa3oM, U3y4UB POCCUHUCKUN U 3apyOex-
HBIM aCIEKThl 3aKOHOAATEIBHOIO ONPEAETICHHS] MECTHOTO
CaMOYIIPaBJICHUS MOXHO C/ENaTh BBIBOJ O TOM, UTO Tep-
MHUHoJIOrus1, npumensiemass B Poccun, SInonun n Hcna-
HUH, JOCTaTOYHO CBOeoOpa3Ha. B maHHBIX cTpaHax oxHH
U T€ ’K€ OpraHbl Ha3bIBAIOTCS M10-Pa3sHOMY M aIMUHHCTpa-
LUeH, U OpraHaMH YIPaBJICHUS, 1 OpraHaMu CaMOyIpaB-
JICHHS, HO, IPUMEHSISI IPUHITUIIBI, 3aJI0’KEHHBIE B TEOPHUH,
BCE OHU BBICTYNAIOT N30MpaeMbIMH opranaM. KoHcTuty-
Usl KaXJIOM CTpaHbl HaJleJseT MOHATHE MECTHOE Camo-
YIPpaBJIEHUs ONPEIeIeHHBIMH ITPUHIUIIAMH, CTPYKTYPOH,
COCTaBaMU M 00S3aHHOCTSIMHU.
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B 0annoti cmamee uccredyemcs omeemcmeeHHOCMb U3 NPUHUHEHUS 8De0d 8 MeHCOYHAPOOHBIX YACTHONPABOBbIX
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pualos pasiuiynblx asmopoes, Kacarowuxcs pe2yiupoeanusl O6ﬂ3am€]lbcm@ U3 NpUYUHEHUA epeaa.

Annotation: This article explores the responsibility of causing harm in international private law relations. The
chosen theme of the work is quite topical, since, conflict regulation of tort legal relations in international private law,
has undergone a certain evolution, and requires further improvement. Also in the article are considered the problems
of choosing the applicable law, determining the place where the tort was committed. The issue is investigated by ana-

lyzing the materials of various authors concerning the regulation of obligations from harm.

Knrouesnvie cnosa: npuuunenue 6peda, MexcoyHapooHoe Yacmuoe npaso, OeluKmuvie 00513amenbemad, 20¢yoap-

CcMmeo, nocmpaoasuiull, nPasoHaApyueHue

Keywords: harming, private international law, tort obligations, state, victim, offense

WHCTUTYTBI MEXIYHAPOIHOTO YACTHOIO IIpaBa
[IPEICTABIISIOT OOJIBIION HHTEPEC IIPH CIIEAOBAHUU KypCY
Pa3BUTHUSA MEXIYHAPOJIHOTO COTPYAHHYECTBA «HA YCTa-
HOBJIEHHE 3I0POBBIX MEKIYHAPOIHBIX OTHOIIEHUI,
onpeaeneaHoro Coserckum Corozom. CoBpeMeHHAst MO-
JIeNb TPaBooOpa30BaHUs JAaeT BO3MOXHOCTh KaKIOMY
roCyIapCTBY OCHOBBIBATHCS Ha OIBITE APYrux crpad. Kak
ykazeiBaeT JI.A. bepaerynoBa, Mbl HE MOXEM Ha3BaTh
XO0Ts OBI OJTHY CTPaHy, KOTOpasi CyIIeCTBOBaa Obl H30JIH-
pPOBaHO, U HE BOCIPHHMMAaja HOPMOTBOPYECKUE HOBIIIE-
CTBa U TCHACHIIMHU B CBOIO IIPABOBYIO cucteMy [3, ¢. 169].

Bo3smelenne Bpe1a MPUIUHEHHOTO 3[0POBBIO YEIIO-
BeKa, MCHCTBUAMM TPOKIAH U FOPUIUUCCKUX JIUII, SIBJISI-
©TCsl aKTyaJIbHOM JIJIsl U3YYCHUS 00J1aCThI0 MEKIYHAPO/I-
HBIX YaCTHOIIPABOBBIX OTHOIIEHHH, B BUAY TOTO, YTO CY-
IIECTBYET HE00X0IUMOCTh COBEPIICHCTBOBAHUS
KOJUIM3MOHHOIO  PETYJIUPOBAaHUS ITAHHOIO  SIBJICHMSL.
Hampumep, coBeplieHCTBOBaHHE PETrYIMPOBAHMS OTHO-
HICHUN U3 TPUYUHEHMS Bpea CIIEIHaINCTaM, OTEPIeB-
MM OT YBE€Ybs B 3arpaHMYHONM KOMaHIMPOBKE IIPH KC-
MTOJTHEHHH TPYIOBEIX 00s3aHHOCTEH, IPUBEIIO OBI K YIIyd-
IIEHWIO 3alldTe€ IIpaB U HHTEPECOB CYOBEKTOB
MEXIyHapOIHOr0 0OMEHA U B JaJIbHEHIIIEM CIIOCOOCTBO-
BaJI0 OBI IIPEOTBPAIICHUIO TPABOHAPYIIIEHUH.

Kax moka3pIBaeT nmpaxkTuka, YHUGUIIMPOBAHHBIE Ma-
TepHalbHbIE HOPMBI, PErYIMPYIOIINE I'PaXKIAHCKYIO OT-
BETCTBEHHOCTbH 3a BpeJ IPUYMHEHHBIH 3J0POBBIO, HE B J10-
CTAaTOYHOW Mepe OXBAaThIBAIOT BONPOCHI OCHOBAaHUS U
YCJIOBHI BO3MEILCHHS, 3TO CONPSKEHO C KOJUTH3UEH 3aK0-
HOB, KOTOPBIC MPSIMO HE YPETyJIUPOBAHBI MEXIYHAPOI-
HBIMH COTJIAIICHUSIMH.

Ba)xHbBIM MOMEHTOM, MPH PACCMOTPCHUN HHCTHTYTA
BO3MCIIICHHS BPEIa, OCIOKHEHHOTO MHOCTPAHHBIM dJic-
MEHTOM, SBJIIETCS BEIOOD MpaBa, KOTOPBIA OYAET MpuMe-
HEH 10 OTHOIIIEHHUIO K 00s3aTeabCTBY. [laBHO MpUMEHSse-
MBIM KOJUIM3HMOHHBIM HAdaJioM OIPEACIISIONIMM BEIOOD
PUMEHSIEMOro IpaBa, CUUTAETCS MECTO COBEpIICHHS
BPEIOHOCHOTO JeHcTBus [2, C. 41].

Hanecenue Bpena 4eioBeKy, Kak BO BHYTPHIOCY1ap-
CTBEHHOM ITpaBe, TaK U B MEXKIYHAPOHOM YaCTHOM, IIPH-
BOJHUT K BOSHUKHOBEHHIO 00513aTEIILCTB U3 IIPaBOHAPYIIIE-
HHS, T.€. JENUKTHBIX 00s13aTennbeTB. M Bo3MeleHue Bpeaa
MIPOUCXOJNUT U3 (PaKkTa HATUYUS ACITMKTHOTO 00s3aTelib-
CTBa.

Br10op mpuMeHseMOii HOPMBI B cepe IeTUKTHBIX
00s13aTENLCTB, CKIIAALIBAETCS ITYTEM YCTAHOBJIEHHS IIpa-
BOTIOPSIZIKA, PETYIMPYIOIIETO MPEAENbl OTBETCTBEHHOCTH
3a MMpaBOHAPYHICHUSA U OCHOBAHUSA €0 BO3HUKHOBCHUS.
Becsk aT0T mpoiiecc BEIOOpa HMEHYETCS CTATYTOM JCTHKT-
HOTr'0 0013aTeNbCTBA, M CTOUT MPU3HATH, UTO KPYT BOIIPO-
COB, ITOAYHHSAEMBIX 3TOMY CTATYTY, a TAKXKe T'PAHHUIbI X
INOJYUMHCHMUS OIIPCACIAIOTCS MIPAaBOBBIMH CUCTEMAMU pa3-
HBIX CTpaH Jajieko He equHooopasHo. K nmpuMepy, TOT ke
MPUHIUIT «3aKOH MECTa COBEPIIEHUS IMPaBOHAPYIIEHUDY
[IPY BHIOOPE MPUMEHSEMOIO IPaBa, B 3aKOHOIATEILHBIX
aKTax psja cTpaH orpaHuueH. Tak coriiacHo 3akoHaMm Be-
nkoopuTanum, Typiuu, 'epManuu, ABCTPUH, PETYITUPY-
IOIUM MEKIYHApOJHbIE YaCTHOIIPABOBBIE OTHOIIICHUS,
TPUMEHSETCS MPABOIIOPAA0K, C KOTOPBIM JACJIMKTHOE IIpa-
BOOTHOIIICHHE HMEET HanOoJiee IMPOYHYIO CBA3b. Ilpu
9TOM B HEKOTOPBIX CTpaHax, BKIro4as Poccuiickyro ®ene-
paluio, OTPAHUYCHUE BBINICYKA3aHHOTO IIPUHIMNA OCY-
IIECTBISETCS MPUMEHEHHEM TIpaBa CTPaHBI, I'paKJaHaMU
KOTOPOH SIBIIIOTCSI CTOPOHBI JCIIMKTHOTO 00513aTeIhCTBA
WJIA Ha TEPPUTOPUU KOTOPOTO OHHU IOCTOSIHHO WM IIpe-
MMYILECTBEHHO NIPOKUBAIOT.

B 50-x romax XX B., IpeJICTaBUTENIN aMEPHUKAHCKOMN
MPaBOBOM HAYKH MPEIIOKUIN OCHOBBIBATHCS HA «y4eETe
HMHTEpECca» rocyJapcTBa B MPUMEHEHUN CBOETO MM Uy-
JKOTO TIpaBa B ACIIMKTHBIX OTHOIICHUSAX. JTO, IO UX MHE-
HHIO, B3BEIINBAJIO OB HHTEPECHI TOTO MIIH HHOTO TOCYyIap-
CTBa B IIPUMEHAEMOM IIPaBe, a Tak e u3bupano Okl mpa-
BOITOPSIIOK, KOTOPBIM «OBLI OB B HAMOOJBIINCH Mepe
MOJOPBaH HEIIPUMEHEHUEM €ro IpaBay. BooOIie, MHOTHE
FOPUCTHI CXOIATCS BO MHEHHU, UTO MEKIYHAPOIHOE YacT-
Hoe npaso CIIA sBisieTcs SpKAM MPEACTABUTENIEM «THO-
KHX» KOJUIM3HOHHBIX YCTAHOBOK B OOJIACTH JCIMKTHBIX
obsizarensets [4, €. 127].
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VYcraHoBiaeHne MecTa COBEPIIEHHS IPaBOHAPYIIE-
HUS CUMTACTCS OJHHUM U3 CYIIECTBEHHBIX TPOOJIEM B MEXK-
JIYHApOHOM MpaKTHKe. B 3apyOeKHBIX rOCYIapCTBaX Cy-
MIECTBYIOT PAa3JIMYHEIE CITOCOOBI OIPENEICHUs TaHHOTO
MecTa. M Bce OHM OITUPArOTCS Ha TO, YTO IOHUMAETCS O]
«COBEPIIEHUEM IIPABOHAPYILEHHS», TaK B HEKOTOPBIX
cTpaHax o] 3THM CIIEAYET IOHUMATh «COBEPIIEHUE Jeii-
CTBMS IPUYHUHHUBIIETO BPEI», @ B APYTMX — IEIMKTHOE
0053aTeNbCTBO, MOJAYMHIEMOE IIPABY CTPAHbI, H HACTY-
MUBIIIEE B X0JI€ BPEIOHOCHOTO JeicTBud |5, €. 58]. K mpu-
Mepy, BO DpaHIMH, 3aKOH CTpPaHbl IPHMEHSETCS HE
TOJIBKO €CJIU JIEIUKT COBEPIICH Ha TEPPUTOPHH rOCyaap-
CTBa, HO U €CIIM BPEAOHOCHBIE JIHCTBUS NpaBOHApYILeE-
HUS HACTYIIHJIM Ha TEPPUTOPUN CTPAHBL.

I'pasxkganckoe 3akoHOAATENLCTBO Poccuiickonn de-
JIepaliu 3aKPeIUIseT, IPEKIE BCEro, IPUHIUI TPUMEHE-
HUS KJIACCUYECKOU KOJUIM3HOHHOM IPHBSI3KH — «3aKOHA
MecCTa COBepIIeHus aeanukray. Ho mpuMenser mo oTHoIIe-
HHUIO K HEMY CIICYIOIINE OrPaHHYCHHUS

Bo-nepBhBIX, €clii NPUYUHUTEIL Bpeda 3HAN, YTO
BpeJl HACTYITUT UMCHHO B OTIPENIENICHHOM CTpaHe, TO MPH-
MEHSIETCS IPAaBO JaHHOM CTPaHEL;

Bo-BTOpPBIX, €Clii CYOBEKTHI JCTUKTHBIX OTHOIICHUI
MMEIOT TPakIaHCTBO OJHOM CTPaHBI, JIMOO K€ UMEIOT Me-
CTO JKHTEIBCTBA B OJTHOM M TOM )K€ CTpaHe, TO MPUMEHSI-
€Tcs IPaBo JaHHOM CTPaHbL;

B-TpeTbHX, €ClIM CTOPOHBI JCIHMKTA, MOCIE €ro CO-
BEPIICHUS, TOTOBOPUIIMCH O MTPUMEHEHUH MpaBa cyia, TO
MPUMEHSIETCS TAHHOE MPaBo;

B-ueTBepTHIX, €CM IIPH NPUYHMHEHHH Bpea, JIULO
€ro COBEPIINBIIEE IPOKUBAET B APYTOM r'OCYIapCTBE, I10-
TEpIICBIIas UMEET MpaBa BEIOOpA TpaBa CTPaHbl, KOTOPOE
OyzeTr npruMEeHEHO.

KacaeMo COBpeMEHHBIX TCHACHIMH pPELICHUS KOJI-
JIM3HOHHBIX BOIPocoB, A. B. Anemmna u B. A. KocoBckast
OTMEYAIOT, YTO B c(epe MpaB NMPUMEHSIEMBIX K JIEIUKT-
HBEIM 00s3aTeNIbCTBaM, OHM HAIlpaBjCHBI Ha Pa3spabOTKy
«THOKHX» KOJUIM3MOHHBIX OCHOB, a TakK XK€ Ha IpHMeEHe-
HHE MpaBa CTPaHBI, C KOTOPHIM JCITUKT UMEET OoJiee Tec-
Hyro cBsi3b [1, €. 202].

VIIK 341

BOMBIIMHCTBO  MEKIYHAPOAHBIX aKTOB, Kacaro-
IUXCS 0053aTENLCTB U3 IPUYNHEHUS BPEIa TOOMBAIOTCS
THOKOTr0 KOJUIM3MOHHOTO DETyIMPOBaHUSA ITAHHOIO BO-
npoca. ITo muennro B. I1. 3eBkoBa, 3TO JOCTUTACTCS «HE
C MOMOIIBIO0 0OpETaBIIEro B TO BpeMs OOJIBIION BEC KO-
JIN3MOHHOIO Havana: "MpaBo CTPaHbI, ¢ KOTOPOM OTHOILIE-
HHEe HanboJIee TECHO CBA3aHO", - a MOCPEACTBOM MOAMMbH-
Kanuil (opMalM30BaHHBIX KOJUIM3HOHHBIX HOPM» [5, C.
10].

TakuMm 00pa3oM, B Ka4ecTBE BBIBOJA CTOMT OTMeE-
THTh, YTO COBEPIICHCTBOBAHNE PETYIMPOBAHUS IEIIHKT-
HBIX 00S3aTENLCTB, UIPAET BAXKHYIO POJIb IUIS DA3BUTHS
MEXIYHAPOJIHOIO COTPYJHUYECTBA, M BCEH CHCTEMBI
MEKIYHApOHOro YacTHOro mpasa. C 3Toi He0OX0IuMO-
CTBIO HYXKHO OOPOTBCA IIYTEM CO3JaHHUS TII00AIBLHOIO
MEXKIYHAPOJHOTO aKTa, W MPUBEICHUS B €AMHOOOpasue
HALIMOHAJILHBIX 3aKOHOB O JEJIMKTAX.
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RELATION OF INTERNATIONAL LAW AND EUROPEAN INTERNATIONAL LAW

Annomauusn

B oannoii cmamve paccmampugaemcs nouamue medxncoynapoono2o u Eeponetickoeo medcoynapoonozo npasa, ux
CX00CmBa U pasnudusi Mexcoy coboll, a makice 63auMooeicmaue mexcoy coooll.

Abstract
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In this article, the concept of the international and European, their similarities and differences among themselves,

as well as the interaction between themselves, is considered.

Knroueswie cnosa: Esponeiickoe MexicOyHapoOHoe npaso, MexicoyHapooHoe npaso, cCX00Cmea, paziuyus, 3aumo-

Oeticmeue.

Keywords: European law, international law, similarities, differences, interaction.

MesxayHapogHOE IPaBO — 3TO COBOKYITHOCTh MEX-
JTyHapOJIHO-TIPABOBBIX IPHUHIUIIOB U HOPM, PETYJIHPYIO-
MUX OTHOUIEHWS MEXIY CyOBEeKTaMH MeXIyHapOIHOTO
npasa.

B nOKTpUHE CYyHIECTBYIOT TPU OINPEAEIEHUS IMOHS-
Tus EBponeiickoro MexayHapoaHoTO mpaBa. Bo-nepBrix,
— 3TO COBOKYIHOCTH IIPABOBBIX CHUCTEM CTpaH EBpoIbI;
BO-BTOPBIX, 3TO YaCTh MEX/IyHapOJIHOI'O IIpaBa, TaK Ha3bl-
BaeMO€ PernoHaIbHOE MPaBo, T.€. COBOKYIIHOCTb JIBYCTO-
POHHHX U MHOTOCTOPOHHHX MEXTYHAPOHbIX JOTOBOPOB,
3aKTIOYEHHBIX MEXIY €BPONEHCKIMH CTpaHaMH. Tak, B
pamkax CoeTa EBpoInbI IPEATIOKEHO OKOJIO ABYXCOT €B-
porneiickux KOHBEHLUH, HartpuMep, EBponelickas XapTus
MecCTHOTO camoympaBieHus 1985 r.; B-tpetsux, EBporneii-
CKOE€ IPaBO BHICTYIAET KAK CHHOHUM TEPMHUHA «IpaBo EB-
POTIEHCKOTO CO03ay.

[IpaBo EBpormetickoro coto3a — 3TO HaJHANOHAb-
HOE IIPaBO, COCTOSAIIEEe U3 HOPMATUBHBIX aKTOB IE€PBUY-
HOTO IIpaBa, KyJa BXOAWT, Harpumep, MaacTpuxTcKuit
noroBop o cozganuu EC 1992 r.

EBpomnelickoe MeXIyHapoIHOE IPaBO TECHO B3aH-
MOJIEHCTBYET C MEXIYHapOAHBIM. Takas CBSI3b MEXITY
HUMH OOYCJIOBJIEHA TE€M, YTO HOPMBI MEXYHapOIHOI'O
MpaBa COCTABJISIIOT OCHOBY NPaBOBO# cucteMbl EBpoco-
103a. DTO MPOSBISIETCS B TOM, YTO YacTh EBpomeiickoro
IpaBa COCTABNIAIOT UMEHHO MEXIyHapOAHbIE HOPMBI, KO-
TOpBIE 3aKPEIUICHBI B yUpEAUTENIbHBIX J0T0BOpax o EBpo-
HEeHCKOM COI03€, JOroBopax O NPHUCOEAUHEHHM HOBBIX
rocynapcts Kk EC. [lpyryto 4acTb COCTaBISIIOT HOPMBI, KO-
TOpBIE 3aKpEIUICHBI B aKTax MHCTUTYTOB EBpormeiickoro
COI03a.

MexnynaponHoe u EBpomneiickoe MexayHapoIHOE
paBo 00JaJal0T KaK CXOACTBOM, TakK U pasiuuueM. Bo-
HEPBBIX, OHU B KauecTBE CyObEKTOB IIpaBa IPU3HAIOT CY-
BEPEHHbIC IOCYIapCTBA U MEKAYHAPOJHbIE OPTaHU3ALINH.
Tem He MeHee, OHU 00JIAZA0T HE TONBKO OOIIMMHU, HO U
CBOMMHU COOCTBEHHBIMH, OCOOBIMH CYOBEKTAMH IIpaBa.
Tak, B MeXIyHapOJAHOM SKOHOMHMYECKOM IIpaBe B Kaue-
CTBE CYOBEKTOB IpaBa MPU3HAIOTCS TPAHCHALIMOHAJIBHBIE
kommannu (THK). UckmrountensHo cyonpexramu EBpo-
HEeHCKOro MEXIYHapOAHOIO IpaBa SBIAIOTCSA PA3IUYHbIE

YK 347.91/.95

HaJIrOCYJJapCTBEHHBIE OPTaHbl M HHCTHUTYTHI, KOTODEIC
¢yHKIMOHUPYIOT B pamkax EBpocoro3a. K Hum otHOCATCS
EBpomeiickuit cyn cnpasemmmBoctd U Cyn mepBod WH-
craniuu, CueTHas nauara u T.J.

Bo-BTOpBIX, 00€ IIPaBOBBIE CUCTEMBI (HOPMUPYIOTCS
1 GYHKIIMOHUPYIOT Ha OCHOBE MEKTYHAPOJHBIX OTOBOP-
HBIX aKTOB. B cucTeMe MexyHapoJHOIO IpaBa JI0rOBOP
Bcera ObUT M OCTaeTCsi OCHOBHBIM HCTOYHHKOM IpaBa.
VYupeauTenbHbIE TOTOBOPHBIE aKTHI IO MEpe Pa3BHUTHA Ha
EBponelickoM KOHTHHEHTE€ HMHTErPaTUBHBIX IIPOLIECCOB
Bce B OoJIbllIel CTENEHM YTpauuBalld CBOH MEXIyHa-
POJHO-IIPAaBOBOM XapakTep M NPHOOpeTaad 4epThl eBPO-
NEeHCKO-TIPAaBOBBIX AKTOB.

Ob61iee MeXay MEXIyHApOIHBIM U EBporeiickum
MEXAYHApOJHBIM IPaBOM TO, YTO OHU BO3HHUKAIOT U pas-
BUBAIOTCS B Pe3yJIbTaTe BOJIEBOH JIESTEILHOCTH CyBEepEH-
HBIX rocyaapcTB. OIHAKO JaHHbIE TPABOBBIE CHCTEMBI 00-
JIaJaloT CBOUMM ocoOeHHocTsIMU. Tak, Ha OCHOBE corJia-
COBAHHO BOJIM CYBEPEHHBIX rocyaapcTB B EBponeiickom
MEXAYHApOJHOM IpaBe (GOPMUpPYETCsl HE BCe IIPaBo, a
TOJBKO ero 06a3oBas yacTb. OHa UMeHyeTcs "IepBUYHOE
mpaBo". B ¢opMupoBaHuM MEXIyHAPOIHOTO IpaBa Jie-
UT HE TOJBKO BOJISI CYBEPEHHBIX TOCYIApCTB KAaK TaKO-
BBIX, HO M NPOM3BOJHAS OT HHUX BOJS MEKIPABHTEIb-
CTBEHHBIX (MEXIYHAPOIHBIX) OpraHU3aIH.

Taxkum 00pa3oM, MexAyHapoxHoe mpaBo U EBpo-
NericKkoe MEeXIYHapoOJHOE ITPaBO 0ONamaloT KaK CXOM-
CTBOM, TaK U DPa3IM4YMeM, a TaKkKe TECHO B3aUMOJCH-
CTBYIOT MEXJY COOOH.

CnucoK HCNO/Ib30BAHHBIX HCTOYHUKOB.
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PARTICIPATION OF THE REPRESENTATIVE IN THE CIVIL PROCESS

Annomayus:

Ilpeocmasnennas cmamus nOCEAUEHA UCCAEO08AHUIO OCOOEHHOCIAM YHACMUSL 8 2DANCOAHCKOM npoyecce npeo-
cmagumenei. Paccmampusaemcesa npasosoii cmamyc npeocmagumenetl, npasosoe peyauposanue npagoomHouleHull
npu yyacmuu npedcmagumenei. Taxce npugooAmcs auyd, KOmopbvie He Mo2ym 6blCIYNnamy 6 Kavecmse npeocmasu-

menetl 6 cyoebHom pazoupamenbcmee.
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Abstract:

The article is devoted to the study of the features of participation in the civil process of representatives. The legal
status of representatives, legal regulation of legal relations with the participation of representatives is considered. There
are also persons who can not act as representatives in the proceedings.

Knrouegvie cnosa: zpaofcaaHCKuﬁ npoyecc, npe()cmaeumeﬂu, 3AKOHHblLE npedcmaeumeﬂu, 3L1KOH00am€]lbcm60, 3a-
KOH, ePaAdCOAHCKULL NPOYeCcCyabHblll KOOEeKc, npaso, cyo, cydebHoe pazoupamenbcmeo.
Keywords: civil process, representatives, legal representatives, legislation, law, civil procedural code, law, court,

trial.

Ha ocnosanuu ct. 48 I'TIK rpaxnanun Poccuiickoit
@enepanuy UMeeT NPaBO BECTU CBOU Jella B CyAeOHOM
OpraHe JIMYHO WU yepe3 Npe/icTaBuTeNeH.

B HacTosiiee BpeMsi B 3aKOHOJATENbCTBE HE HMe-
ercss O(UIMANBHOM TPAaKTOBKM MOHATHS «IIPEICTABH-
Tenb». B ropuaudeckoit muTepaType UMeeTcss HECKOJIBKO
TOYEK 3PEHUs 10 JAHHOMY BOIPOCY:

— MPEICTAaBUTEINILCTBO KaK IPaBOBOE OTHOLICHHUE, 10
KOTOPOMY OJIUH CyOBEKT OCYIIECTBIAET AeCTBYUS B IPO-
1iecce B MHTEepecax Jpyroro CyobeKTa;

— MIPEJICTaBUTENLCTBO KAK JEATEIbHOCTH (IpoLeccy-
aJlbHasl JeATEIbHOCT) OJHOTO CyObeKTa — Ipe/CTaBU-
TeJA B IIOJIB3Y JIPYTOTo0.

Utak, cyneOHOe IpeICTaBUTENBCTBO SIBISETCS CaMO-
CTOSITEJIbHBIM IPOLECCYaIbHBIM HHCTUTYTOM TIpaklaH-
CKOT'0 IPOIIECCYaIbHOTO IpaBa.

BaxxHO 0003HaYUTh, YTO HA OCHOBaHWHM 4. 2 CT. 48
T'TIK PO npeanpusaTys pa3aIuyHbIX OPraHU3alMOHHO MIpa-
BOBBIX (OpPM HajeNeHbl TI'pa)kJaHCKO-TIPOIECCYaTbHOM
JIeeCIIOCOOHOCTBIO, TeM HE MEHEe, OHH CaMOCTOSTEIbHO
BECTH JIeNIO B Cy/IeOHOM opraHe He UMEIOT TpaBa. [IpaBa
¥ 00s13aHHOCTH IOPUIMYECKUX JIUIL B CYA€OHOM CITyIIaHUN
Jleia 3aIlUINAaloT UX OpraHbl, KOTOPBIE IEHCTBYIOT B IIpe-
nenax nonHomouni. [IpencTaBUTENbCTBO HMHTEPECOB
IOPUANYECKUX JIUIL B CYA€OHBIX MHCTAHIIUSX OOBIYHO OCY-
MIECTBJIAIOT JINOO caMU JIOJDKHOCTHBIE JIMLA, JIN0O LITaT-
HBIE aJIBOKATHl U IOPUCTHI, KOTOPBIE 3aHIKAIOTCS 00CITy-
JKMBaHMEM MPEANpUSITUIl MO JOroBOpaM MM COOTBET-
CTBYIOIINM COTJIALICHUSAM.

CyneGHoe MpenCcTaBUTENLCTBO KiaccuUIUpyeTcs
Ha BUJBI B 3aBUCUMOCTH OT IOPUANYECKUX (AKTOB, C KO-
TOPBIMH 3aKOHO/ATENILCTBO CBA3bIBAE€T 00pa30BaHUE CO-
OTBETCTBYIOILIETO NIPEJCTaBUTENLCTBA.

MOHO BBIAEINUTH CIIEIYIONINE BUIBI:

1) toroBopHOE, KOTOPOE OCHOBBIBAETCS HA JIOTOBOPE
MPEJCTaBUTENS U NPEICTABISAEMOTO;

2) NpeACTaBUTENbCTBO U3 MMPOYUX OCHOBAHMIA:

— 3aKOHHO€ IIPEJICTABUTENILCTBO HECOBEPIIEHHOET-
HUX JIUII, HEJIEECIIOCOOHBIX MIIH OTPaHUYEHHO EEeCOCco0-
HeIX. B manHOM cinydae Ha ocHoBaHuu cT. 52 ['TIK PO B
KauecTBE IPEICTABUTENICH MOTYT BBICTYNATh OIEKYHBI,
TIOTICYUTEIH, POAUTENH, YCHIHOBUTEIH U JIP.;

— 00ILECTBEHHOE NPEICTaBUTENBCTBO, KOTOPOE OC-
HOBBIBAeTCs Ha (haKTe WICHCTBA B OOIIECTBEHHO OpraHu-
3aLUH.

CyneOHble NpeAcTaBUTENH BEOYT IPOLECC, OCY-
HIECTBJIIOT COOTBETCTBYIOLIME MpOLECCyalbHbIE Jei-
CTBHSI OT UMEHH U B HHTEPECcax OIPEesIeHHOTo CyObeKTa
(TpaxkiaH MM NPEANPHUITH).

Bce nonHomouns npeacTaBUTENsI MOKHO ITOJIpasie-
JIUTH Ha 0oOIIKe U CHelnalbHBbIE.

OO0mue MOoJHOMOYHS — 3TO CHCTEMa MpPOoIecCyallb-
HBIX JCWCTBHH, KOTOpbIE MMEIOT IPAaBO OCYIIECTBIATH
CyOBEKTHI, IPUHUMAIOIINE YIacTHe B CIYIIAHUH Jejla Ha
ocHoBaHui cT. 35 I'TIK P®. [Tonnomo4une Ha BeZieHUE JIET

B cyJeOHOM OpraHe AaeT MpeACTaBUTENIO IPaBO Ha MPo-
U3BEJICHUE IOYTU BCEX IPOIECCYalbHBIX HeHCTBUIl,
KpOMe TeX, Ha COBEpIleHHE KOTOPBIX, B CHIIy 3aKOHO/a-
TeJbCTBA TPeOyIOTCs clienuanbHble noaHoMouns. Ha oc-
HoBauuu cT. 54 T'TIK P® npexacraButens nMeeT mpaBo
OCYIIECTBIIATh OT UMEHU INPE/ICTaBIAEMOr0 BCce Ipolec-
CyallbHbIE JICHCTBUS.

Ha ocnoBannu ct. 53 I'TIK P® nmomnomouus npen-
CTaBUTEJISI HEOOXOIUMO BBIPA3UTh B IOBEPEHHOCTH, KOTO-
past BbLAaeTcs ¥ 0(OPMIIEHHON B COOTBETCTBUU € 3aKOHO-
JIaTeIbCTBOM.

3aKOHHBIC NPEICTABUTENU JOJKHBI IPEJOCTaBUTh
CyZy BCIO IOKYMEHTAIIHIO, KOTOpas yJOCTOBEPSET UX CTa-
TYC ¥ TIOTHOMOYHSL.

ITpaBo azBOKaTa Ha BBICTYIUIEHHE B CYAEOHOM Op-
raHe B KayecTBEe IIPE/ICTABUTEINS YIOCTOBEPAETCS Ophe-
POM, KOTOpBIIl BbIJaeTCAd €My OIpeJeleHHBIM aJBOKAT-
CKHM 00pa30BaHUEM.

[MonHOMOYHST MTPEACTABUTENST MOTYT OBITH ONpene-
JIEHBI TAaKXK€ B YCTHOM 3asIBJICHUM, KOTOPOE 3aHOCUTCS B
MIPOTOKOJI CYAeOHOTO 3aceaHHs, WK MMCEMEHHOM 3asiB-
JICHUH JIOBEpUTETISL.

IMpu 3T0M, Ba’kHO 0003HAUUTh, YTO [IOJTHOMOYHMS 3a-
KOHHBIX TIPEJCTaBHTENECH HEAEeeCIOCOOHBIX TpaXKIaH
CTpaHbl (ONEKYHOB, IONEUYUTEICH, poauTeNned U Mpodux
JIUIL) CTIEUAIIbHOTO odopMIIeHHS HE TpeOYIOT. B 1anHOM
Clly4yae I0CTaTOYHBIM OCHOBAaHHUEM CUUTACTCS IpeIbsIBIIC-
HHEC TacnopTa WJIA UHOr0 IOKYMCEHTa, KOTOpblﬁ MOXET
MIOJITBEPANTH, YTO OHU SIBJISIOTCS 3aKOHHBIMU TPEICTABU-
TeNMSIMU (CBUAETEIBCTBO O POSKACHUHU, CBUIETEILCTBO 00
YCBIHOBJIEHHH, OIIEKYHCKOE WIIH TONEYUTENTBCKOE Y0CTO-
BEpeHHE).

Taxoke B cT. 51 I'TIK P® nepeuncnensl Bce aMLa, KO-
TOpBIE HE MOTYT BBICTYIIATh B KadecTBe npezacrasurers. K
TaKUM CyOBEKTaM OTHOCATCS: CYIbH, CIEIOBATEIH, IIPO-
KyPOPBIL.

Takum o0OpazoM, Ha CyneOHOM 3aceaHHHd MOTYT
IPUCYTCTBOBATh HE TOJBKO CaMH JIMIA, KOTOpPhIE HEIO-
CPEICTBEHHO YYacTBYIOT B JieJle, HO U UX JOBEPEHHBIE
nuna. B Takoit paboTe JOKHBI IPUHUMATh Y4acTHe CIie-
UAJIUCTBI, KOTOPBIC C ITOMOIIBIO CBOUX 3HAHWHM U OIbBITA
CIIOCOOHBI BBITIOJIHATH CII0XKHBIE 33124 .

CrnHcoK JIuTepaTyphbl:

1. bpexnesa H. A., Tynuna H. M. IIpo6aemsr npen-
CTaBUTEIILCTBA B TPAXKAAHCKOM  CYIONPOU3BOJICTBE
[Tekcr] // FOpuauyeckue Hayku: mpoOJIEMbl U MEPCIICK-
TuBbl: Matepuainsl [l Mexaynap. Hayd. koH. (r. Ka3ans,
Maii 2015 r.). — Kazans: byk, 2015. — C. 77-79.

2. I'paxmanckuii mponeccyalbHbIN Kogekc Poccuii-
ckoit @enmepanmu ot 14.11.2002 Ne 138-D3 (pem. ot
29.07.2017) // Poccwmiickas razera. — 2002. — Ne 220.

3. FOn6epauna JI.P., Xamunymiuna I'.B. Obecnieun-
TeNbHBIE MEPHI B TPAXKIAHCKOM Tporiecce // Advances in
Science and Technology. — 2017. — Ne 11 (12). — C. 224 -
225.




«COLLOQUIUM=JOURNAL »# 3(14).2018 / JURISPRUDENCE 23

apoeckaa 10./1.
(Hayunwiii pyxosooumens —ooyenm, kanouoam opuoudeckux nayk bepoezynosa JI.A. Cmepaiumamaxckuil
@unuan bawkupcrozo 2ocyoapcmeenno2o ynugepcumemd.)

INPABOBOE IIOJIOKEHUE IIOMOIIIHUKA HOTAPUYCA

Darovskaya Y.D.
(Scientific adviser —associate professor, candidate of legal sciences Berdegulova L.A. Sterlitamak branch of
Bashkir State University.)

LEGAL STATUS OF THE NOTARY ASSISTANT

Annomauusn

B cmampve npoaHalu3upoeansvl cX00Cmeo u pasiudue 6 npaeoeom cmamyce Homapuycoe, pa60mai0u4ux 6 cocy-
0apcmeeHHOl HOMAPUATLHOU KOHMOpe, U HOMAPUYCOo8, 3aHUMAIOWUXCS YACMHOL NPAKMUKOL, 0GHA XAPAKMepucmuxa
ux ¢ynkyuonuposarnus. Takue paziudusi yCmaHos1eHvl No CleOVIOWUM KPUMEPUAM: HAZHAYEHUe HA OONIICHOCHb, Npe-
Kpaujenue ()EEmeJZbHOC‘mu, Ha3Ha4yeHue Ha 00JIAHCHOCHb NOMOWHUKA Homapuyca, 4leHCcmeo 6 HomapuaﬂbHod nalame,
@unaHcuposane HOMAPUAILHOU OeAMENbHOCMU, ONIAMA HOMAPUATLHBIX OeUCMEUll U OpY2UX YCYe, OKA3bI8AEMbIX NpU
ocywecmenienuu Homapuaﬂbﬂoﬁ 0eﬂmeﬂbH0cmu, umyuiecmeeHHast omeenmcmeeHHoCnmsb Homapuyca, cmpaxosarnue oes-
menbHoCmu Homapuyca, KOHmpOJib 3a UCNOJIHEHUEM npaesujl HOmapuailbHoco ()eﬂonpou3600cm8a u npoqbeccuOHaJleblx
obszanHocmell.

Abstract

The article analyzes the similarity and difference in the legal status of notaries working in the state notary's office
and notaries engaged in private practice, and describes their functioning. Such differences are established by the fol-
lowing criteria: appointment to a post, termination of activities, appointment as a notary assistant, membership in a
notary chamber, financing of a notarial activity, payment of notarial acts and other services provided for the perfor-
mance of a notarial activity, property liability of a notary, insurance of a notary, control over the implementation of the

rules of notarial record keeping and professional duties.

Knrwoueevie cnosa: HOomapuani, nOMOWHUK Homapuyca, HomapuajlbHas KOHmopa, eocydapcmeeHHblﬁ Homapuyc,

YACMHbLIL HOMApPUYC.
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OpHUM U3 00513aTENbHBIX YCIOBUM [yl Ha3HAYEHUS
HoTapuyca B Poccuiickoit @enepanun sBisercs 3aBeplie-
HHUE CTAKUPOBKH HE MEHEE OJJHOTO rojia B TOCYAapCTBEH-
HOW HOTapHaJIbHOW KOHTOpE MM HOTapuyce, 3aHHUMAalo-
meMcs 4acTHOW mnpakTukoul. [lepmoa craxxupoBku AJis
JIMLI, UMEIOIIMX HE MEHee TPeX JIET ONbITa PadOTHI B FOPH-
J4decKoi mpodeccuu, MOXKeT ObITh YMEHBIIEH COBMECT-
HBIM peIlIeHHEM OpraHa NpaBoCyIusl U HOTapHaIbHOH na-
natbl. [IpogoIKUTENEHOCTh CTAXKUPOBKU HE MOJKET OBITh
MeHblIE HIeCTH MecsLeB. [Topsaaok MpoxokaeHus CTaxu-
poBku ompezensercs pemenneM Coera dDenepanbHON
naJlaTbl HOTApPUYCOB U pacnopsikeHuss MuHucTepcTBa c-
T Poccmiickoit @enepanmu ot 26 mas 2000 . Ne 179.
Tlopsinok MpoX0oXkIeHUs CTaXKUPOBKU JIUIIAMHU, TPUMEHSI-
IOLIMMU Ha JI0JKHOCTh HOTapuyca.

JInno npuHMMaeTcs Ha CTaXXUPOBKY, eciu: 1) sBis-
ercst rpaxknannHoM Poccuiickoit denepanuu; 2) umeeT
BBICIIIEE IOpHIUMUECKOe 00pa3oBaHue, mosyuyeHHoe B Poc-
cuiickoii ®enepauy U NOATBEPKIACHHOE JOKYMEHTOM
roCyZapCTBEHHOI'O CTaH/apTa UJIH MOJyYEHHOE B IPYrOM
rocyapcTse U npusHaHHoe B Poccuiickoit denepanum B
YCTaHOBJICHHOM TOpsiZKe; 3) UMeeT HeOOXOOUMBIH ypo-
BEHB TIOJITOTOBKH.

Jlnist onpeiesnieHus ypoBHS IIOATOTOBKH JIMLL, XKeJIaro-
IMUX MPOUTH Kypc 00y4eHHs Yy HOTapHycOB, MPOBOIUTCS
sk3aMeH. OpraH IOCTUIMM U HOTapHajbHas IajaTa COB-
MECTHO YTBEpXKIAIOT MOPSJOK IPOBEICHUS HK3aMEHOB,
OMpENIeIIAIOT ATy, BpeMsl U MECTO [IPOBEICHU K3aMEHa,
MPUHUMAIOT PELIEHHE O HEOOXOJMMOCTH CO3JIaHHs KO-
MHCCHHU, KOTOPOH MOTYT ObITh HOPYYEHBI SK3aMEHBbI JIHIL,
JKETIAIOMUX NpOHTH o0ydyeHHe HOTapHycaMu , a Takoke
npyrue GpyHKIOUM AJI1 OpraHu3aluy cTaXupoBku. Komnum-
YECTBO [TOCTOB HOTAPHYCOB ONPEAEIAETCS €XKETOAHO COB-
MECTHBIM pEIlIEHHEM OpraHa MpaBOCYAHs M HOTapuallb-
HOI{ MajaTsl.

3asBiIeHME O JOIYCKE K 9K3aMeHy B (hopMe, YCTaHOB-
JICHHOM OpraHoM HpaBoCy[us, OAAETCs JIULOM, JKeJaro-
IIMM OPOWTH CTaXXUPOBKY y HOTapuyca, MO KpailHeul
Mepe, 3a OAUH MecsI] 10 AaThl 9K3aMeHa (He MEHee 4eM 3a
JIBa MecsI1a 0 JaThl BbIe3]] B OOIECTBEHHbIE MECTa B TI0-
MEIEHUH OpraHa IOCTHLUH W HOTapHalbHble HH(pOpMa-
IIMOHHBIE MaTEePUAIIbl O MPEACTOsIIEH cTaxuposke). [Tpu
1oJlaue 3asBKH IPEAOCTABISIOTCS OPUTHHANIBI U KOIIWU:
JOKYMEHTA, yJOCTOBEPSIOLIETO JINYHOCTD U TIOATBEPKAA-
Iol1ero rpaxaancteo Poccuiickoit denepannu; JOKyMEHT
rOCYIapCTBEHHOTO 00pa3iia O BBICIIEM IOPUANIECKOM 00-
pazoBaHum, rnosyaeHHoM B Poccuiickoit deneparuu, Ui
JOKYMEHT O BBICHIEM IOPUIMYECKOM 00pa30BaHUH, MOy
YEHHBII B IPyroM TOCyAapCTBE U MPU3HaHHBIN B Poccuii-
ckoii denepayiy B yCTAaHOBJIEHHOM TOPSIKE; JOKYMEHT,
MOJTBEPKJAIOIIUI  JUTUTETILHOCTD 00CITy>KUBaHUS
(KHIKKY pabOTBI) - €CIIH Y BaC €CTh OIBIT pabOTHI.

Opras I0CTUIIMH ¥ HOTapualibHasl IajlaTa COBMECTHO
YTBEP)KIAIOT KaHIUAATypbl PyKOBOJIUTENIEH CTaXKUPOBOK
Cpeay HOTapHyCOB, UIMEIOLIMX HE MEHEe TPEeX JIET OIbITa
paboThl B Ka4eCTBE HOTAapHUyca MPH YCIOBUH, YTO Y HHUX
€CTh COOTBETCTBYIOILME YCJIOBHs Ul OpraHU3alluu pa-
0O0TBI CTaXKEpAa.

[ocne sxkcnepTU3b! OpraH NpaBoCyaus U HOTApHAaJIb-
Has najlaTa IpUHUMAIOT COBMECTHOE PELIEHUE O Ha3Hade-
HHUM PYKOBOJMTENEH CTaXXUPOBKU JIHUIAM, KOTOPbIE IIOKa-
3aJM HawIydllde pe3ysbTaThl Ha 3k3ameHe. Ha ocHoBa-
HUM 9TOTO pelleHHs OpraH IOCTULMU WM HOTapHaJlbHas
najgara 3aKI04alT TPYAO0BOH 10roBOp ¢ yKa3aHHBIMHU JIU-
LlaMH Ha IIEpHOJ CTa)KUPOBKU HE MO3HEE Mecsla co JIHA
9K3aMeHa. JlaTa Hauasla CTa)KUPOBKHU OIMHAKOBA JUIs BCEX
cTaxxepoB. Ha3sHaueHHe Ha JOIKHOCTB CTaXKepa ¢ yKasa-
HHUEM IJ1aBbl CTAKUPOBKH B FOCYJAPCTBEHHON HOTapHallb-
HOM KOHTOpE OCYHIECTBIIAETCS OPraHOM IOCTHLIMH, a
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TaKXKe HOTApUAIbHOH I1aJIaToOH B Ka4eCTBe CTa)kepa HOTa-
puyca, 3aHUMAIOIIeTocs YacTHOM mpaktukod. Omata
TpyZa 3a CTakepa HoTapuyca, KOTOPbIi 3aHUMaeTcs 4acT-
HOHI MpaKTHKOH, olulauuBaeTcsd u3 (QoHIa 3apaboTHOU
IUIaThl HOTAapHaNbHOW manatel. PaboTa craxkepa B rocy-
JTAPCTBEHHOW HOTapHaJIbHOM KOHTOpPE NMPOU3BOAUTCS U3
(honga 3apabOTHOI MIIATHI TOCYAAPCTBEHHON HOTapHallb-
HOM KOHTOPBI.

Ha3znauenue Ha JOJKHOCTD IOMOLIHUKA HOTApHyca.
Haznauenue Ha HOMKHOCTH NOMOIIHUKA HOTapuyca, 3a-
HUMAIOUIETOCs YACTHOW NPAKTUKOU, OCYIIECTBIISETCS HO-
TapUycoOM C COIJIacHsl HOTapUallbHOHM manaThl CyObeKTa
Poccwuiickoit @eneparun (cratest 19.1 OcHOB 3akoHOa-
tenbcTBa Poccuiickoii @enepanuu o Hotapuare). Hotapu-
aJlbHas NajaTa 10JbKHA pacCMOTPETh aleUIALUI0 HOTapy-
yca 1 OTIPaBHUTh OTBET B TEUSHHUE ILSITH pabodnX AHEH co
IIHSL TIoJTydeHus aneyursiuuu. [Ipu Ha3HaueHWH Ha JTOJDK-
HOCTb TOMOIIHMKA HOTapuyca MOXKET OBITh OTKa3aHO
TOJIBKO B TOM ClIy4ae, €ClIM KaHIUAaTypa IOMOIIHUKA HO-
Tapuyca HE COOTBETICTBYET TPeOOBaHHSAM, YCTAaHOBJIEH-
HBIM JIJIS1 HOTapruyca B COOTBETCTBHUH O CT. 2 OCHOB 3aK0-
HozatenbcTBa Poccuiickoit denepanun o HoTapuyce, 3a
UCKIIIOUSHHEM TpPeOOBaHM, KacaloIIUXCs IPOIOIDKH-
TEJBHOCTH CITY>KOBI B FOPHIUYECKOM TIPO(ECCHH U JOCTH-
JKEHUsI Bo3pacTa 25 Jer.

Haznauenue Ha NOKHOCTH IOMOIITHUKA HOTapHyca
B rOCYAapCTBEHHON HOTapHaIbHON KOHTOPE OCYILIECTBIIS-
eTcsl B IOPsIZIKe, YCTAaHOBICHHOM (eliepalbHbIM OpPraHOM
IOCTHLIMU. B cOOTBeTCTBHM C mpolLeaypoi Ha3HadeHHs
HOTapuyca B HOTapHaJbHYI0 TOCYIapCTBEHHYIO IOJIK-
HOCTb, yYTBEpXKIeHHYIO0 Iprka3zoMm Ne 12 MunncrepcTsa
toctuiun Poccun ot 22 staBapst 2016 roma, Ha3HadeHHe
HOTapHyca B HOTapHalbHYIO OCYAAPCTBEHHYIO CIYXO0Y
OCYILECTBISIETCS TEPPUTOPUANIBHBIN OpraH MuHHCTEp-
cTBa rocTULMM Poccun, 11 9TOM Lenu Iuuo, xKenarolee
paboTaTh NMOMOIIHUKOM HOTapHyca B TOCYIapCTBEHHOMH
HOTapUaJIbHON KOHTOpE, HAlpaBJIseT 3asiBICHUE B TEPPU-
TOpHaNbHbIA opran Muniocta Poccuu ¢ npocb060ii Ha3Ha-
YUTh €r0 Ha JOJDKHOCThH ITOMOIIHHKA HOTapuyca B rocy-
JApCTBEHHOH 3amucke. B ciyuae NpUHATHS peLIeHUs o
COOTBETCTBUM rpaxkaannHa Poccuiickoit deneparyuu Tpe-
6oBanusiM OCHOBHOTO 3aKoHOJarenbcTBa Poccuiickoit
®denepanuu 0 HOTapUyce TEPPUTOPUANIBHBIN opran Mu-
HHUCTEpCTBAa IOCTUIMU Poccuu BbIAaeT pacropsbkeHue o
Ha3HAYEHUN HOTapuyca B roCyJapCTBEHHOW HOTapuallb-
HOM KOHTOPE, UTO ABJISICTCSA OCHOBAHUEM IS 3aKITFOYCHUA
C HUM TPYJIOBOTO JOTOBOpA.

JloroBop CTpaxoBaHHs IPaxIaHCKO-IIPaBOBOH OT-
BETCTBEHHOCTU HOTapUyca 3aKJIIOYEH Ha CPOK HE MEHee
OJIHOTO T'OfIa C YCJIOBHEM BO3MEILIEHUSI HMYIIECTBEHHOTO
yuep6a, NPUYMHEHHOTO B TEYEHHE CpoKa JeHCTBHUS
HACTOSIIIIETO J0TOBOPA B TEUEHHE CPOKA JTAaBHOCTH, yCTa-
HOBJICHHOTO 3aKOHOAaTenbcTBOM Poccuiickoit Denepa-
uuun Deneparysi JOrOBOPOB CTPaXOBAaHHUS HMYIIECTBA.
Hotapuanphas nanata cyosexra Poccuiickoit @enepannn
B LIEJISIX O0€ecIIeYeHns HMMYILECTBEHHONW OTBETCTBEHHOCTH

VIIK 347.91/.95

HOTapHyCOB - WICHOB HOTapUAJIbHOHN MaJlaThl 3aKJII0YAET
JOTOBOP CTPAaxOBaHUS OTBETCTBEHHOCTH HOTAPHYCOB.
BrimnaTta cTpaxoBOro BO3MEIIEHHS 110 YKa3aHHOMY JI0TO-
BOpPY NPOM3BOJMTCS B CIIydae HEJAOCTaTOYHOCTH CTPAaxo-
BOTO BO3MEIIEHHS MO JOTOBOPY CTPAXOBAHUS TpaKIAaH-
CKO OTBETCTBEHHOCTH HOTapuyca.

Horapuycsl, paboTatomue B rocy1apcTBEHHOH HOTa-
pHATBHOH KOHTOpPE, HE OCYLIECTBISIIOT CTPaxOBaHUE
CBOEH JEATEIBHOCTH.

KonTpons 3a cobmoaeHreM npaBuil HOTapUaIbHOTO
yueTa U npoQecCHOHAIBHBIX 00s3aHHOCTeH. B cooTBeT-
cTBUU cO cT. 9 OCHOBBI 3aKOHOJATENbCTBA Poccuiickoit
denepanuy 0 HOTAPUATIHHOM KOHTPOJIE 33 HCIIOJHEHHEM
[IpaBun HOTapHaabHOrO ydeTa (YTBEP)KACHBI PEelIeHHEM
IIpaBnenus DenepanbHOI HAIOTOBOH CiTy)ObI OT 17 1e-
kabps 2012 roxa u [Ipuka3zom MuHHCTEPCTBA IOCTUIIUH 32
anpens 16, 2014 Ne 78) HoTapuycamu, pabOTalOMIUMH B
TOCYapCTBEHHBIX HOTAPHAIBHBIX KOHTOPAX, OCYIIECTB-
JISIFOTCS. TEPPUTOPUAILHBIME OpraHaM¥ IOCTHULUH, a B OT-
HOILICHUU HOTAPUYCOB, 3aHATHIX YaCTHOM NPaKTHUKOMH, -
KOMHCCHS He MEHee JIBYX UelIOBEK, B COCTAaB KOTOPOH BXO-
JSIT TIPEJICTABUTENN TEPPUTOPHATILHOTO OpTraHa IpaBoCy-
ISl ¥ HOTapHanbHO# manatel cyobekta Poccuiickoit de-
neparmu (myHkT 180 ITpaBui HOTapUaIbHONH KOHTOPCKOH
paboTsr).

Hotapunansueie nanater cyosexktoB Poccutickoit De-
nepauuu (crarbs 34 OCHOB 3aKoHOIATeNbCcTBa Poccwmii-
ckoii denepannu 0 HOTapUaTe) OCYIIECTBISIOT KOHTPOIIb
3a BBITIOJIHEHHEM MPOGECCUOHANBHBIX 0053aHHOCTEH HO-
TapuycoB, pabOTAIOMINX B TOCYAapPCTBEHHBIX HOTapUAIIb-
HBIX KOHTOpaX, a Takke HOTapHyCOB, 3aHUMAIOMINMCS
YaCTHOM MPaKTUKON
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yecce 86 COBPEMEHHbBIX YCII0BUSX. Paccmampueaiomc;l 0CHOBHbIE 8UObL OOKA3AMENLCNE.

Abstract:

In the presented article the basic principles of evaluation of evidence in the civil process in modern conditions are

considered. The main types of evidence are considered.
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UYrtoOBI MPaBWIILHO PA3PEIIUTh CIIOP, CY/ TOJDKEH UC-
CJIEZIOBATh U OLIEHUTH JI0KA3aTeIbCTBA 110 TPAKAAHCKOMY
Jeny.

Tonpko MpaBUIBHO OQOPMIICHHBIE H TPENICTABICH-
HBIE J0Ka3aTeIbCTBA MOT'YT JIEUb B OCHOBY CYAE€OHOTO pe-
mieHus. 1 370 Heo0X0IMMO YUUTHIBATh B IEPBYIO OUEpE/b
MpU 0OpAIICHHH B CY/I.

IIponecc noxa3plBaHUS MOAPA3AEIATH Ha CIENYIO-
M€ CTaJu{, KOTOpBIE BCET/a CIEAYIOT O/1HA 3a JIPYroi 1
0e3 KOTOpBIX [IOCTUTHYTh €M JIOKa3bIBaHHS HEBO3-
MOJKHO:

1) onpenenenue npeaMera T0Ka3bIBAHUS;

2) cobupaHue 10Ka3aTeIbCTB,;

3) uccrieoBaHue T0Ka3aTeIbCTB;

4) omeHKa JTOKA3aTEIbCTB.

PaccmarpuBasi 1oKa3aTelbCcTBA B IPaXkIaHCKOM
Jierne, cyabl o0Imel FOPUCIUKIIMY TPUHUMAIOT TOJIBKO T€
U3 HUX, KOTOpBIE YKa3aHbl B 3akoHe. MX nepeyeHp npuBo-
nuted B ¢T. 55 T'TIK P®. K HMM OTHOCSTCS: TOKa3aHUS
CBUJIETEJICH; TMCbMEHHBIE 1 BEIIECTBEHHBIE IOKA3aTellb-
CTBa; 00BSCHEHUS CTOPOH IO JeTy ¥ TPEThUX JIUILL; 3aKIII0-
YeHUs DKCIIePTH3; aydro- U BHIeo3amnuc [2].

Kaxnplii Bui 10Ka3aTenbCTB UMEET CBOU 0COOEHHO-
cTH oueHKH. Hampumep, cBuieTesnb B 00s3aTeIbHOM TI0-
psiKe JOJDKEH MOSCHHUTH CyHy, OTKy/la €My CTalld U3-
BECTHBI OOCTOSITENbCTBA Jiesia. B MPOTHBHOM cily4yae ero
MOKa3aHus He OyAyT NPpHHATHI cyaoM (cT. 69 I'TIK P®D).

[Ipu oieHKe MUCHMEHHBIX JOKA3aTeNbCTB 4. 7 CT. 67
I'TIK P® ne no3BosisieT cyy CUATATh JOKa3aHHBIM 00CTO-
ATENBCTBO, KOTOPOE MOATBEPKAECHO TOJIBKO KOTHEH HCh-
MEHHOTO JI0Ka3aTebcTBa. Mcxoas u3 JaHHOW HOPMBI 3a-
KOHA, (haKThl 10 A€y He OYAYT CUUTAThCS YCTAHOBJICH-
HBIMH, €CJIM: OHH HOJATBEPXKIAIOTCA TOJBKO KOIHEH
MICBMEHHOTO JI0Ka3aTelIbCTBA; MPEICTABICHHBIE CTOPO-
HaMHM KOIIMH HE TOXJECTBEHHBI APYT IPYTY; HE NPEAbSIB-
JIeH OpUTMHAJ JOKYMEHTA; JIpyrue J10Ka3aTelbCTBa He
JAIOT BO3MOKHOCTH OIIPEAENUTH COJEP)KaHHUE JOKY-
MEHTA.

JlonyCTUMBIMU CYZl COYTET TOJIKO T€ J0Ka3aTellb-
CTBa, KOTOPBIC COOTBETCTBYIOT TPeOOBaHMAM 3aKoHa. J[o-
MYCTUMBIMH SIBJISIOTCS J10KA3aTeNbCTBA, epEUnCIICHHbIE
B 4. 1 ct. 55 I'TIK P®. OnHako npu orieHKe CyZ0M UX J0-
MyCTUMOCTH MMEET 3HaueHHE MOPSAJOK, B KOTOPOM OHHU
nony4eHsl. Eciiu oKas3aTenbCTBa MOIyYeHbI ¢ Hapylle-
HHUEM 3aKOHOJIATEIbCTBA, CY/] COYTET X HEJOMYCTUMBIMHU
u He OyZleT OCHOBBIBATh HA HUX CBOE PELICHUE.

ITo muennro BepxosHoro cyna PO, u3noxeHHOMY B
MOCTaHOBJICHNH TIeHYyMa «O HEKOTOPBIX BOIIPOCAX MPH-
MmeHeHus cynamu Koncrutynuu Poccuiickoit ®@enepanuu
NpH ocyIiecTBIeHn: npaBocyaus» ot 31.10.1995 Ne 8 (1.
16), noka3arenbCcTBa CUUTAIOTCA IMOJIyYEHHBIMU C Hapy-
[IEHUEM 3aKOHO/IaTeNIbCTBA B CIIy4yae, ecii: IIpu ux coope

ObUIM TIONpaHbl KOHCTHTYIIMOHHBIE NpaBa TPaKIaHHHA,
He OBUT COOJIIOZICH MOPSAAOK MX cOopa; cOOpoM JoKa3a-
TEJBCTB 3aHUMAIINCh HEHAJUIC)KAIME OPraHbl; JOKa3a-
TENbCTBA MONYYEHBl C HapyIIEHHEM MpOLeCcCyalbHBIX
HOpM [3, c. 69].

Cyl1ecTBYIOT 00CTOATENLCTBA, KOTOPBIE B IOPSAKE
ct. 60 I'TIK P® Moryt moaTBep>KaaTbcs TOIBKO OTpese-
JICHHBIM BHIOM JoKa3aresseTB. Hampumep: dakt neuxu-
YEeCKOT'0 PacCTPOMCTBA MOXKET OBITh OATBEPKIEH TOJIBKO
3aKITIOYCHUEM CYIeOHO-TICUXHATPUIECKOH DKCIIEPTH3EI
(ct. 283 I'TIK P®); eciu 1oroBop NOATEKUT PETUCTPALIUU
WM HOTAPHAIBHOMY YAOCTOBEPEHHIO, €IMHCTBEHHBIM
JIOKa3aTeIbCTBOM COBEPIICHUS CICIKH OyIeT JOKYMEHT,
MOATBEPXKJAIOIIHA COOTBETCTBEHHO PErUCTPALUI0 HITH
YIIOCTOBEpEHHUE.

HeoTHOCHMEBIMH CyZI CUMTAET J0KA3aTeNILCTBA, KOTO-
pBIe HE OTHOCSTCS K 00CTOATENBCTBAM Jena. TaKkue ToKa-
3aTeNbCTBA HE NPUHUMAIOTCS CYHIOM, IIOCKOJIBKY He
HUMCIOT CBA3HU C IPEAMCETOM CIIOpa U HUKaK HE BJIMAIOT Ha
€ro PacCMOTpPEHHE.

B CBsI3U C 9THM CTOPOHE BaYKHO NMPABHJIEHO ONpEe-
JIUTH TIPEMET JOKA3bIBaHUS U YOSIUTEHbHO 00OCHOBATD
OTHOCHMOCTb IPEJICTABICHHBIX €10 JOKA3aTEeIbCTB.

IMpouenypa OLEHKH AOKAa3aTEIbCTB BKIIOYAET He-
CKOJIGKO OTAalloB: IpeABapUTEbHBIN; OKOHYATEIbHBIN;
KOHTPOJIbHBIH.

IpenpapuTenbHas OLIGHKA JaeTcsi Cy/IOM Ha dTare
WCCIIEZIOBaHUS J0Ka3aTenbcTB. Ee pe3ynbTaThl MOTYT
6I)ITI> OTPaXXCHBI B ONPEACIICHUAX, KOTOPbIC BBIHOCUT CY,
NpUHAMAsT OKa3aTeNbCTBA MIIM OTKa3biBask B MX IPHHS-
THH, & TAKKe TP Ha3HAUYSHUH JTOTIOTHUTENIBHBIX dKCIIep-
TH3.

OKOHYATENBHYIO OLEHKY CYJl JaeT B COBELIATEIbHON
komHare. Ee menbo sBisieTcs (OpMHpPOBaHHE OKOHYA-
TEJBHOTO MHEHHS O (paKTHYECKHX 0OCTOSATEIBCTRAX JIeiIa.
OHa JIeXHUT B OCHOBE NMPHUHATHS CyAeOHOro pemeHus [1,
c. 268].

KOoHTpONBbHYIO OIIEHKY J0Ka3aTeNIbCTB ENafoT CYIIbI
aNeJUIAIUOHHBIX M KaCCAIOHHBIX HHCTAHLUH MPU Tiepe-
CMOTpeE JAena.

TakuM 00pa3oM, OIleHHBas TOKAa3aTeIbCTBA, CYIl OC-
HOBBIBACTCA HaA CIICAYIOIUX NIPUHIUIIAX, YCTAHOBJICHHBIX
B 3akoHe (cT. 67 ['TIK P®): naer oneHKy oka3arenbCcTBamMm
10 CBOEMY BHYTPEHHEMY YOEKICHUIO; OLICHUBAET UX BCE-
CTOpOHHE, OECIIPUCTPACTHO U B MOJHOM 00BbEMeE; OICHH-
BaeT JOIYCTUMOCTb, OTHOCUMOCTh, JOCTOBEPHOCTb H JI0-
CTaTOYHOCTh KAXJIOTO U3 IMPEACTABICHHBIX CTOPOHAMH
JI0Ka3aTeNbCTB, PACCMATPUBAs HX B COBOKYITHOCTH; HUKA-
KO€ M3 JI0KA3aTeNIbCTB He MOXKET UMETh JUIS Cya 3apaHee
ycTaHOBIEHHOHN cmuibl. OIEHKa JO0Ka3aTelbCTB B T'PaXK-
JAHCKOM IIPOIIecCe — 3TO KOMILIEKC JIeHCTBHH, O3 KOTo-
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PBIX HEBO3MOXKHO IPHHATHE M HUCCIEIOBAHUE [OKa3a-
TENBCTB, @ COOTBETCTBEHHO, U BBIHECEHUE NPABUIILHOIO
pemieHus. ToJbKO B pe3ybTaTe UX paCCMOTPEHHUS B COBO-
KYITHOCTU MOXET C(OpMHUPOBATLCS BHYTPEHHEE YOexe-
HHE CYyIbH, KOTOpOE€ SBJIAETCS OJHUM W3 KPUTEpUEB
OLICHKH JI0Ka3aTEIbCTB.
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OrpoMHYy0 pojib B pa3BUTHH I'PAKIAHCKOTO IIPOLIEC-
CyaJIbHOTO IPaBa Kak HayKH U OTPACiIH, IPEAMETOM PETy-
JIMPOBAHUS KOTOPOH SBJISIOTCS. OTHOIIEHHS MO OTIIPaBJIe-
HUIO IPABOCY/IUSI, UTPAIOT €€ MPUHIHUIIEL. B ropuandeckoit
JIUTEepaType OrpOMHOE BHHUMAaHME YIEISEeTCS HE TOJBKO
BBIJICJICHHUIO JAHHBIX TIPUHIIMIIOB, HO U OIIMCAHMIO APYTHX
KaTeropHii, ¢ HUMHU CBsI3aHHBIX. M3y4as Bompoc omnpene-
JICHUS [TPABOBBIX IPHUHLUIIOB, YYEHBIMU TPAJUIIMOHHO Be-
JIeTCs AMCKYCCUSL O Pa3JIMuusAX IMPHU OIpeNesIeHUH JaH-
HOTO TIOHSITHSI, HEKOTOPBIMU U3 YUEHBIX BBIJEJIEHBI 0CO-
Oble PU3HAKH, TIPH HAJIMYUU KOTOPBIX MOXKHO TOBOPHUTH
0 PYKOBOJSIIEM IOJIO)KEHUH MMEHHO TOTO WJIM HHOTO
NPUHINIA; NPAaKTUYECKH BCEMM YUEHBIMH IPHU3HAETCS
HEOOXOJMMOCTD KilacCU(UKAIMK TPUHIUIIOB 110 Pa3iIny-
HBIM OCHOBAHHSIM, YTOOBI MOJHEE PACKPHITh CYI[HOCTh
3TOM MPaBOBON KaTETOPHH.

B pamkax gaHHOW cTaTbU MCCICAYEM IPUHIIUI CO-
CTS3aTENBHOCTH KaK OJHOTO M3 OTPACIEBBIX NMPUHIIUIIOB
TPaXXJIaHCKOTO TPOLECCYaIbHOTO IIpaBa, KOTOPBIA 3a-
KpEeIJIEH COOTBETCTBEHHO B 4. 1 ¢T.12 I'pakmaHckoro
nporeccyanbHoro konekca (nanee — ['TIK PO).

Crnenyer OoTMETHTS, 4TO yxe B JlpeBHelt Pycu cyne6-
HBII IIPOLIECC CTPOMJICS Ha MPUHIIUIIE COCTA3aTEIbHOCTH.
K npumepy, B Pycckoii IlpaBae u B IlckoBckoil cyaHoi
rpamore 1467T. rIIaBHYIO poJib B CyA€OHOM MpOLIEcce OT-
Boawin cropoHam. Tak B.O. KimoueBckum Obu10 0TME-
yeHo crenymomee: «Cyn npeacraBiseTcs 0e3y4acTHBIM

3pHUTENIeM MM MTACCUBHBIM IIPEACEeIaTeNeM, YeM PYKOBO-
nureneM nenay [3]. [osxe, mo Cynedbnuky 1497 rona cy-
JEeOHBIN MPOIIecC YK€ CTPOMIICS Ha MPUHIUIAX COCTSI3a-
TEJILHOCTH M CJICICTBEHHOM MpuHIuIe. M Tonbko B Xo1e
cyne6Hoi pedopmbl oT 1864 roga B pocCHiiCKOM Tpax-
JAHCKOM IPOIIeCCEe CHOB 3aKPENIIM MPUHLUII COCTs3a-
TEJILHOCTH, @ IPHHIUII CJICCTBEHHOCTH OTBEPTHYJIH.

B CCCP npuHIMI cOCTSA3aTeIbHOCTH OBUT 3aKper-
nieH B I'TIK ot 1964 r. OnHako, AelicTBrE 3TOTO PHUHITUATIA
ObUIO OrpaHHYEHO — CKOpee B TOT MEPHOMA €ro MOXKHO
6bU10 OBl Ha3BaTh MPUHLIUIIOM AKTHBHOW POJIH Cya.

B cOBpEeMEHHBIX YCIOBUSAX MPUHIMII COCTS3ATEIb-
HOCTH YK€ MMeeT KOHCTHUTYIIMOHHOE 3akperuieHue. Y. 3
ct. 123 Koncrurynuu P® 3akperuser: «CynonpounsBos-
CTBO OCYILIECTBISIETCSI Ha OCHOBE COCTS3aTEIbHOCTH U
paBHOMpaBusi cTopon»[1]. B manpHelimemM 3T0 KOHCTUTY-
LHOHHOE TosioxkeHue Obu1o nepeneceno B I'TIK PO, nc-
XOZsl U3 TOJIOKEHU# kotoporo (4. 1 cT. 12), npaBocynue
0 TPaXKIAHCKUM JIeJlaM OCYIIECTBIISETCS Ha OCHOBE CO-
CTSI3aTENBbHOCTU U PaBHOIIPABUS CTOPOH[2].

CocTs3aTeNIbHOCTh 0JIpa3yMeBaeT JNeHCTBUE KOH-
KYpeHLIM YYacTHHKOB JeJa, KOTJa CaMOCTOSTENbHBIC
JEHCTBUSL OJHOH CTOPOHBI 3(P(PEKTUBHO OTPaHUYMBAIOT
BO3MOXHOCTh JIPYrOH CTOPOHBI HPSMO BO3IEHCTBOBATH
Ha UCXOJ CyAeOHOTO0 Mpoliecca NP aKTUBHOM PO cyaa,
KOTOPBIH HajeneH (QyHKIUAMH IPaBOCYAHS B PYKOBOI-
CTBE U YIPABJICHUH [IPOIIECCOM.
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Taxum 006pa3oM, IPUHIKIT COCTA3ATENLHOCTH OCHO-
BaH Ha IPOTHBOIOJIOXKHBIX HHTEpecax cTopoH. [Ipumene-
HHE YKa3aHHOTO NPHUHIINIIA CO3/1aeT YCIOBUS LIS BBISICHE-
HHUS BCEX HMEIOIINX CYIIECTBEHHYIO 3HAYMMOCTH JUIS
Jena 00CTOSATENbCTB U BHIHECEHHUS aeKBATHOTO M 000C-
HOBaHHOTO pellleHus. Peamus3anusi NpHHIMOA COCTS3a-
TEJBHOCTH BO3MOXKHO U B X0JIe CyAI€0HOTO IIpoliecca, Ko-
TOpBIE MIMEET COCTS3aTeNbHBI XapakTep. BricTymieHus
YYaCTHHKOB IIPOIIECcCa PErIaMEHTUPOBAHbI, B OIIPE/IeICH-
HOM HOPSIAKE TOJDKHBI HCCIIENOBAThCS JOKA3aTeNbCTBA U
paspemarbcs 3asiBICHHbIE X01aTalCTBa.

SIpKuii mpuMep pea3aliiy MPUHIINIA COCTI3ATEIb-
HOCTH — 3TO YCTaHOBJEHHOE MPABWJIO JIOKa3bIBaHHS, CO-
TJIACHO KOTOPOMY KaXKIbIi YYaCTHHK JeNa, TOJKEH JOKa-
3aTh T€ OOCTOSTENBCTBA, HA KOTOPHIE OH CCBUIAETCS Kak
Ha OCHOBaHHE COOCTBEHHBIX TPEOOBAHMI M BO3PAKCHHUH,
€CJIM MHOE HE IPEeAyCMOTPEHO 3aKOHOJATeIbCTBOM (4. 1
ct. 56 I'TIK P®). [lokazarensCcTBa MpenCTaBISIFOTCSI CTO-
POHAMH U JPYTUMH JIMLIAMH, KOTOPBIE YYaCTBYIOT B JIeJie
(a. 1 cr. 57 TTIK). BcecropoHHee paccMOTpeHHUE Jena,
NPUHATHE CYJIOM 3aKOHHOTO U 00OCHOBAHHOTO PEIICHHUS
o0ecreynBaOTCsl MPU HOMOIIM OOMIMPHBIX BO3MOXKHO-
CTel CTOPOH ISl IPOSIBIICHUS B IIPOIIECCE CBOCH WHUIIHA-
TUBBI M aKTHBHOCTH, TIPHBEACHHS JOBOIOB B 00OCHOBA-
HHUE CBOEH MMO3MIINHU, OTBEPKECHUE JI0KA3aTEIbCTB U apry-
MEHTOB ONIOHEHTOB.

OpHaKo CylecTBYeT MHEHHE, YTO JCHCTBYIOIIEE 3a-
KOHOJATEJILCTBO NPOTUBOPEUYUBO — U IPHHLUII COCTA3a-
TEJIHOCTH Kak Obl HEHTpalIn3yeTcsl MPHHIMIIOM O0BbeK-
THUBHOW MCTHHBI, CY/ B HEKOTOPBIX MOMEHTaX BMEIINBa-
eTcss B TpoLecC JOKa3blBaHWs, HE OrPaHWYHBAsICh
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JIOKA3aTeIbCTBAMH, KOTOPbIE MPEICTABISIOTCS CTOPO-
Hamu. [Tpu 3TOM Cy/IoM MPUMEHSETCS MOJIOKEHUE O TOM,
YTO OH 0053aH MCIOJIB30BaTh BCE MPEIYCMOTPEHHBIC 3a-
KOHOJIATEILCTBOM CHOCOOBI K YCTAHOBIICHHUIO JCHCTBU-
TEJLHOCTH OOCTOSATENBCTB Jejia, U WHOTIa cOOUpaeT J0-
Ka3aTeIbCTBA [0 COOCTBEHHOW MHUIMATHBE, B HEKOTOPBIX
Clly4yasiX BOIPEKH MHEHUSIM HUCTLA M OTBETYHKA[4].

Takum 00pa3oM, TPUHIMI COCTA3ATCIBHOCTH B
HACTOsIIIEE BPEMS — 3TO OJIMH U3 CAMBIX BOXKHBIX MPUHIIU-
OB TPaXKJAHCKOTO MPOIECCYalbHOTO TpaBa, TaK Kak
WMEHHO OH OMpEJeNIAeT BO3MOXHOCTH U OOS3aHHOCTH
YYaCTHHUKOB B TPOIIECCe TOKA3bIBaHHs 3asBICHHBIX Tpe-
0OBaHMI M BO3PaKEHHUU NPH OTCTAWBAHHU CBOCH MO3H-
LUH.
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MexaHu3M M CHCTEMY BHEIIHEDKOHOMHUYECKOU Jesl-
TEJIbHOCTH ONPENEISIFOT MHOT0OOpa3HbIE Pa3HOBUIHOCTH
MPEANPUHUMATEIbCKUX COrVIallleHUH U 1oroBopos. Ilpu
3TOM CTOPOHBI UMYLIECTBEHHOI'O 00OpPOTa OTHOCSATCS K
3aKJIFOYEHHOMY KOHTPAKTy KaK K HHCTPYMEHTY peanu3a-
LIUM CBOEH JEATEIbHOCTH, BUAAT B HEM BO3MOYKHOCTD AJIs
U3BJICUEHUS] NPUOBUIM M IOPUAUYECKYIO BO3MOKHOCTb
TpeboBaTh OT MapTHEPaA MO KOHTPAKTY HAJJIEKAIIETO HC-
HOJIHEHUS BCEX OIPEENICHHBIX 00513aTEIbCTB.

Kak yxasbiBaer JI.A. BeprerynoBa, Mbl HE MOXKEM
Ha3BaTh XOTs OBI OIHY CTPaHy, KOTOPasi CyIIeCTBOBAA ObI
U30JIMPOBAHO, M HE BOCIPHHHMMAJla HOPMOTBOPYECKHE

HOBIIIECTBA M TEH/ICHIIUU B CBOIO TMPABOBYIO CHUCTEMY [5,
C.171].

CocTosiHMEe Tpa)XIaHCKO-TIPABOBOTO WHCTUTYTA HC-
TIOJIHEHUS] BHEIIHETOPTOBHIX 00s3aTeNbCcTB Hebe3pas-
JIMYHO HE TOJBKO COOTBETCTBYIOIIMM y4aCTHHKAM BHEII-
HE’KOHOMHYECKOMH AeATeNIbHOCTH. McroHeHne 10roBop-
HBIX  00s3aTenbcTB B cdepe  BHEUIHETOPrOBOU
JESITENIbHOCTH — MPEAMET MPUCTAILHOTO BHUMAHUSI TOCY-
JApCTBa, YTO OTPaKaeTCs TJIABHBIM O00pa3oM B CHCTEME
rOCyJJapCTBEHHOI'O YIPABJICHUS BHELIHEH TOProBiIeH, KO-
TOpasi BHICTYNACT B KAUECTBEKIIIOYEBOTO CErMEHTA BHEIII-
HEIKOHOMUYECKOU AesITebHOCTH [2, c. 234].
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BHemHeTOproBoe NpaBOOTHOLICHHE ITTABHBIM 00pa-
30M OINOCPEAYET EAUHCTBO IIPABOBOH (OPMBI H MaTepH-
aJBHOTO conepkaHus. B ropuamueckoil nmreparype He
YTUXAIOT JUCKYCCHH O TOM, YTO HYXHO HOJpa3yMeBaTh
IO 2IIEMEHTaMH IIPaBOOTHOILIECHUS, CTOMT JIH PaCCMaTpH-
BaTh MHTEPEC, KaK KaTETOPHUIO0, KOTOPAask BXOAUT B OJTUH U3
3JIEMEHTOB. B mepBylo ouepeab BaXHO PacCMOTPEThb
BHELIHETOPrOBOE TPABOOTHOLIEHHE WM BHEIITHETOPIOBOE
HPaBOOTHOIICHHE M3 KYIUTH-TIPOJAKH B COOTBETCTBUH C
caMoOi pacrpoCTpaHEeHHOW TOUKOU 3peHus. CTPYKTypHO
BHELIHETOProBOE IPaBOOTHOIIEHUE CTPOMUTCS M3 COBO-
KYIMHOCTH TaKMX COCTABHBIX YaCTEH KaK CyOBEKThI IIPaBO-
BOTO OTHOILICHHS, COZepKaHue (MX mpaBa U 00S3aHHO-
CTH), 0OBEKT MPaBOBOrO OTHOLICHUS. VHTepec He BKIIIO-
4aeTcs B CTPYKTYPY HOAO0OHOTO MPaBOBOTO OTHOIIECHUS,
HO BBICTYNIAeT B KAUeCTBE MarMCTPabHOIO MOOYIUTEIs
JUISL CYIIIECTBOBAHMUS CAMOTO CyOBEKTHBHOTO TpaBa. Tem
He MeHee, 00s3aHHOE JINII0, B OTIMYHE OT YIPaBOMOYCH-
HOTro, JOpMHUPYET CBOE NIOBEAECHHE B HHTEPECaX HOCUTEIIS
npaB. Bo BHENIHETOProBhIX 00s3aTeNbCTBAX BCErIa IPU-
CYTCTBYET UMYILIECTBEHHBII HHTEPEC.

BHemHeToproBoe 0053aTeNbCTBO  HOAPA3yMEBAET
c000# YaCcTHOIIPABOBOE OTHOIICHUE, 00pa3yroleecs Mpu
peanu3anyy BHEIIHETOProBoro obopora. Ha ocHoBaHMH
I. 4 c1. 2 @epepansHoro 3akoHa P® or 08.12.2003 Ne
164-®3 «O6 ocHOBaX roCyIapCTBEHHOTO PErYINPOBAHHS
BHEIITHETOPrOBOH ACSATEIBHOCTH» BHEIIHETOPIoBas Jes-
TEJIbHOCTh OIpEAeNAeTCS KaK AeATeIbHOCTh IO OCY-
IIECTBJIEHHIO C/IEJIOK B 00JIaCTH BHEIIHEH TOPTOBIH IIPO-
Iykiuel, paboramu, HHGOpMaIHel U HHTEIUIEKTyallbHOH
COOCTBEHHOCTHIO [4].

OmHUM W3 KIIOYEBBIX Hayajl IpakAaHCKOTO IIpaBa
BBICTYIIAET MPHUHIIMII CBOOO/IBI 3aKIIOUCHHOIO KOHTPAKTA.
B vacTtHOCTH, CYOBEKTHI HaJeNEeHBI IPABOM BBIOpATh J0-
rOBOpP, KOTOPBIM OHHU XOTAT YCTAHOBUTH CBOU IIPABOBBIC
OTHOLICHHUA, 3aK/IIIOYHUTH CMEIIaHHBII AOroBOp, MOpOXKIaa-
IOIIMI 00513aTeNILCTBO, COBMEIAIONIEE YEPTHI, MPU3HAKA
U JJICMCHTBI YK€ HU3BCCTHBIX 3aKOHOAATCJILCTBY BHIOB
nmoroBopos (1. 2 ct. 421 'K P®) [1]. OTo Hanbonee 3Ha-
YUMO B MEXJIYHAapOJHOM YacTHOM IIpaBe, KOrJa o0beM
00513aTeNILCTB B COBPEMEHHBIX JIOTOBOPHBIX NPABOOTHO-
IIEHHUSX 3HAYUTEIBHO OOJIBIIIE 1 MHOTOOOPa3HO.

I'maBHBIM 00pa30M BHEIIIHETOPTOBOE 00S3aTEILCTBO
obpa3zyeTcst U3 HECKOJIBKHX JOTOBOPOB, OJTUH U3 KOTOPBIX
CUMTAeTCs. OCHOBHBIM, a OCTaJlbHBIE — O0ECIeunBaro-
MUMU. B poiu OCHOBHOTO 3a4acTyl0 MOXKET BBICTYIATh
MeXTyHapOoIHAs KYTUI-TIpoaxa. TeM He MeHee, B HaCTO-
sIiee BpeMs MIHPOKO PacIpOCTPAHEHHBIMH CTAIH U HO-
BbI€ BHEIIHETOPIOBBIE CAENKU. DTO TOBapOOOMEHHBIE
KOMITCHCAllMOHHbIE, TOPTOBbIe KOMIICHCAIIMOHHBIE, MPO-
MBIIUICHHBIC KOMIICHCAIIMOHHBIC CHACJIKHU, KOTOPBIC, B
CBOIO OYepe/ib TakKe MOIPa3ACISIOTCS Ha BHIBL.

Bce o0o03HaueHHBIE BHABI CHENOK LenecooOpa3Ho
paccMaTpuBaTh B Ka4€CTBE NMOJUHCTUTYTOB U Cy6I/IHCTI/I-
TYTOB BHEITHETOPTOBOTO 0053aTENECTBEHHOTO TPaBa, Mo-
CKOJIBKY, BO-TICPBBIX, OHU OCYIICCTBJIAIOTCS B TPaAaHULIaX U
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0 MPaBUJIaM BHEIIHEH TOPTOBIH, & BO-BTOPBIX, UL HUX
BHELTHETOPrOBOE 0053aTENBCTBO SABISAETCS TEM OOIIUM,
9YeM CUHTAETCs B TPAKIAHCKOM IpaBe 00s13aTebCTBO IS
HEKOTOPBIX BUJIOB JIOTOBOPOB. IHBIMH CIIOBaMH BHEIITHE-
TOProBoe 003aTeIHCTBO HEOOXOINMO HCCIIeIOBATh B Ka-
4ecTBe 0011ero, abCTpakTHOTO MPABOBOTO OTHOIICHUS, &
HEKOTOpBIC BHbI BHEUIHETOPTOBBIX CAEIOK — KaK KOH-
KpeTHoe 00s13aTenbeTBO [3, ¢. 132].

Cramysi MCHOJNHEHUS BHEUIHETOPTOBOTO JIOTOBOP-
HOTO 0053aTeNIbCTBA BBICTYIIAeT B KAa4eCTBE PELIAIOIIEH
M0 TPUYMHE TOTO, YTO B JIAHHOM CJIy4Yae PeasU3yroTCs
KJTFOYEBBIC YACTHBIC UHTEPECHI XO3SIHUCTBYIOLIUX CYOBEK-
TOB, IOCTUTAIOTCS KX IKOHOMHYECKHE LIETIH.

Hatexxaniee UCIOTHEHHE BHEITHETOPTOBBIX 00s13a-
TENBCTB — CUCTEMA OCIJIO)KHEHHBIX IPUCYTCTBHEM MEXKIY-
HapOJHOTO WM HHOCTPAHHOTO 3JIEMEHTA IOPUINIECKUX U
(haKTUUeCKH 3HAYUMBIX JEUCTBUI MO MEKIOCYIapCTBeH-
HOMY BO3ME3HO-3KBHBAJIICHTHOMY OOMEHY NPOAyKIUeH
mub0 TpaBaMH Ha Hee, KOTOPhIC SIBISAIOTCS OOBEKTOM
YIIPABJISAIONIET0 BO3JCUCTBUS KOMIIETEHTHBIX OpPraHOB
TOCY/IapCTBEHHOH HCIIOIHUTENBHOM BIACTH TOCYAapCTBa,
MO/IBEPTHYTas! KOMILUIEKCHOMY FOPHIHYECKOMY PETYIIAPO-
BaHHIO.

Kak ykaseiBaer JI.A. beprerymnosa, B COBpeMEHHOM
Mupe abCOJIITHOE OOJBIIMHCTBO TOCYAAPCTB CTPEMSTCS
K JeMOKpaTHYecKol (opme NpaBieHHs, peannu3ys KOM-
IUIEKC COOTBETCTBYIOMHUX Mep [6, C.12], 1 B TOM uncie B
9KOHOMHYECKOH chepe. B pamkax JeMOKpaTHYECKOTO
rocyaapcTBa OyIyT HaIeKalIuM 00pa3oM HCHOIHSATHCS
BHEIIHETOPTOBbIC 00sI3aTEIbCTRA.
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Annotation: This article is devoted to general legal regulation of the use of information on the Internet. The paper
examines international experience, as well as the results of work in the Russian Federation in this field, examples of the
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B Hacrosmiee Bpemsi HHQOPMAIIMOHHO-TEICKOMMY-
HHUKAIlMOHHAs ceTh «VHTepHeT», UM KaK ee Mo-Ipyromy
Ha3bIBaIOT «BceMupHas nayTHHa», UTPaeT BAXKHYIO POJIb
B JKku3HHM ueioBeka. IlocpeactBom certu «lHTEepHET»
MOYXHO HaWTH HEOO0XOAUMyK HWH(OpMAIHi, O0OMEHH-
BaThCs Pa3IMUHBIMU Meauadaiinamu, BeCTH oOlICHHE, U
JlaKke 3apabarbiBaTh JCHBI'H. IHTEpHET — 3TO OAMH U3
HanOoJiee BHITOJHBIX NCTOUYHHKOB PACIIPOCTPAHEHUS UH-
(hopmanuu, Tak Kak HEeT OOJIBIION CI0KHOCTH, YTOOBI €10
BOCIIONIb30BAThCS. V1 MIMEHHO 10 3TOI NpUYMHE U BO3HU-
KalOT cepbe3HbIe MPOOJIEMBI, CBA3aHHBIE C HAapYIICHUEM
ABTOPCKHX IPaB.

WHuTepHeT — 3TO OTrpOMHBIH HPOCTOP Pa3IUUHOTO
poxa uHpopmaiuu, Oyab TO TEKCTOBOH, rpaduueckoi,
aynMoBU3yalbHOM M Tak nanee. CaMo cIOBOCOUYETaHHE
«BceMupHas nayTuHa roBOPUT O TOM, YTO JAHHOM CEThIO
MOJIb3YETCSI OTPOMHOE KOJIMUECTBO YEJIOBEK BCETO MHpa.
1 moatoMy mpocTo HEBO3MOXKHO, J1a 1 OECCMBICTICHHO ee
KOHTPOJIMPOBATh IOJIHOCThIO. BO3MOKHO, MMEHHO IO-
3TOMY JI0 CHX HOpP HET €IMHOT0 MEXIYHApOJIHOIO JOKY-
MEHTa, KOTOPBII OBl yCTaHABIHMBAII TaK Ha3bIBaeMEbIE Ipa-
BWJIA TOJIb30BaHUSI MIHTEpHETOM M NperycMaTpuBall OT-
BETCTBEHHOCTb 33 HAPYIICHUE aBTOPCKUX MPaB.

Hawubosiee M3BECTHBIMH MEXITyHAPOJHBIMH HOpMa-
TUBHO-TIPABOBBIMH aKTaMH, PETYJIHPYIOUIUMUA BOIPOCHI
aBTOPCKOTO IpaBa, SBIAIOTCS bepHckass KOHBEHIMS IO
OXpaHe JUTEePAaTypHBIX U XYI0’KECTBEHHBIX IPOU3BEE-
HUt oT 9 cents0ps 1886 roma u BeemupHas kKOHBEHIUS
00 aBTOpCKOM TIpaBe oT 6 ceHrsops 1952 rona, yuactHu-
el koropeix sBiusercs u Poccuiickas ®deneparus. On-
HAaKO B JIaHHBIX 3aKOHOJATEJIbHBIX aKTaxX HE YHEeNseTcs
JIOJDKHOTO BHUMAHMS 3all[UTe aBTOPCKUX IPaB Ha MPOCTO-
pax cetu «HTepHeT». Bo3MokHO, 3TO CBSA3aHO C TEM, UTO
Takoro Oosplioro passutus BceemupHas mayTuHa J10-
cTHrIia Juib B Hayane XX| Beka, a BbILICTIEpEYHCICHHbIE
MEXYHapOIHbIE JOTOBOPHI TOSBHIIMCH Ha CBETE
HaMHOTO paHbIle. B CBsI3M ¢ OTCYTCTBHEM ONPEIETICHHBIX
crnoco00B 3amuThl aBTopckoro npasa B UTC «MHTepHET»
BO3HHMKAET Pa3IMYHOE MHOXXECTBO HapymieHuil. [Ipuse-
JIeM, HEKOTOPBIE U3 HUX.

Bcem wu3BecTHa BHIICOXOCTHHTOBAas  KOMITAHHS
«YouTube», Ha KOTOpO# 6e3 BCIKUX MPOOIEM MBI MOKEM
3arpyXarhb U IpoCcMaTpuBaTh BUA€Opoauky. Jlanusiii Mu-
TEPHET-PeCypC MOXKHO Ha3BaTh BETEPAHOM «aBTOPCKUX
BOMH». AIMUHUCTpALMA CaliTa MBITAETCS CBOMMU CUIIaMHU
XOTh KaK-TO 3allMTUTh HApPYyLIEHHbIE aBTOPCKUE MpaBa
BJIAJEIIbIIEB IyTEM yJalIeHUsI BUIeO(aiyoB, 3anpeTa ux
[IPOCMOTpa Ha ONpEAETIeHHON TeppUTOpUH, OJIOKHPOBa-

HH€ [0JIb30BaTelNel U 3TO He HeCeT HUKAKUX MaTepUallb-
HBIX MOTEPh AL UX KIMEHTOB, OJHAKO caMa KOMITAHHS
MOJTyYaeT OrPOMHOE KOJIHYECTBO CyAEOHBIX HCKOB H3-3a
CBOUX HEPAAMBBIX IOJIb30Bareneld. Tak, Ha MPOTSHKEHUH
7 et maics KOHGIMKT Mexkay obmanareneM «YouTubey
BeO-kopropaieit Google u BranenbieM «MTV» komma-
uueit Viacom. Meauakonrinomepat Viacom B cBoeM Hc-
KOBOM 3asBIICHHH YTBEp)KIajd, uTo Ha YouTube mesa-
KOHHO pa3MelaroTcs BUieo(aibl, KOTOpbIe UM IIPUHA/I-
nexar. Opmako Google 3asBmsim o ToMm, dYTO BCe
HeleraabHbIe (aiasl moaaexar yaaaenuro. Viacom tpe-
0oBaM KOMIEHCALUH B pa3Mepe | MuuMapaa 101apoB
CIIIA. B ux CTOpOHY HOCBIAUCH OTBETHBIC OOBUHCHHS
Google, xoTopsie yTBepxkIamH, 4T0 SIKOOBI Viacom camu
NOJKYMWIN PEKJIAMHBIX CIEHHAIMCTOB, YTOOBI MOCIE]-
HHUE CaMH W 3arpyKalld HelleTalbHble Buneogaiiibl. Tak
WM UHAYe, CTOPOHBI HAILIN OOIIMH S3BIK CITCTS 7 JIET.
OrHaHCOBBIE YCIIOBHS MHPOBOTO COTJIAIICHUS HE ObLIN
PacKpBITHL, OHAKO OBLIO 3asBIEHO, YTO MEXKIY KOMITaHH-
SIMH COTPYAHUYECTBO OYZIET TONBKO YKPEIaThes [4].

Hapymenns aBTOPCKHX IPaB MPOUCXOIAT U B TOBCE-
JTHEBHOM HM3HHU, KOT/Ia T€ e CaMble Y4alluecs MPOCThIM
HaxxatueM kiasum Ctrl+C mmoc Ctrl+V naxoast Heo6xo-
IUMYI0 UM WH(OPMAIMIO W TPEICTaBISIIOT e Ha Iy0-
JIUKY, HE YKa3biBasg aBTOpa MX cooOueHus. [1ogo0HbIX
MIPUMEPOB MO’KHO IPUBECTH MHOKECTBO. OJTHAKO CaMBbIii
pacnpocTpaHEeHHBIH CIIOCO0 HApyIICHHsT aBTOPCKUX IPaB
— 3TO COLMANIbHBIC CETH, TaK KaK Ha CErOJHSIIHUNA JCHb
CYIIECTBYET MHOXKECTBO KOMITBIOTEPHBIX IPOTPaMM, KO-
TOpPBIE TO3BOJISIOT CKAUMBATh JII0ObIe MATEPHUANBI U3 CETH
«HTepHeTY, a TakKe 3arpyxath ux. B CBsI3H ¢ 3TUM BO3-
HUKAET PsiJ] CIIOKHOCTEH.

Bo-nepBbIX, €clii WAET peub O HApYLUICHUU aBTOP-
CKHX TPaB, CJIEOBATEIbHO, JOJDKHA HACTYNATh H IOPUIHU-
YyecKasi OTBETCTBEHHOCTh. BO-BTOPBIX, BO3HHKAET BOMIPOC:
a KOro HeoOXOIUMO NPHBIEKATh K OTBETCTBEHHOCTH 3a
pasMelieHne MoJ00HOr0 KOHTEHTA B COLMANIBHBIX CETSIX?
[IpaBoobnafaTeneii colMaIbHBIX CETEH UITH XKE MOJIb30Ba-
TeJel, koTopble ux pasmemaior? [3] /lanHble BOIpOCH!
JOJDKHBI PeIlaThcsl Kak Ha MHPOBOM YpPOBHE, Tak M Ha
HalMOHAJIBHOM ypoBHe. [lepBble IIaru B Hailei crpaHe
6butn npennpuHATH B 2013 roxy, korna 01 npunaT de-
JepanbHbIN 3ak0H «O BHECEHNH N3MEHEHHH B OTIEIbHbIE
3aKoHoAaTeNnbHbIe akThl PD 1o Bompocam 3aIuThl HHTEN-
JIEKTYaJIbHBIX IIpaB B MH(POPMAIIIOHHO-TEIEKOMMYHHKA-
LHOHHBIX CETSIX», KOTOPBIHA 00JIee U3BECTEH KaK «aHTHITH-
patckuii 3akoH». OCHOBHOE IOJIOKEHHE JAHHOTO 3aKOHA
TOBOPUT O TOM, 4TO paBo0OIafaTe b UMEET paBo o0pa-
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TUTHCSI B YIIOJIHOMOYEHHBI OpraH B ciiy4ae oOHapyKe-
HUS NPUHAAJIEKAMNX €My MaTepHalIoB, €CIH OHU ObUIH
pa3MeIeHkl B ceTh 0e3 ero BenoMma. Taxke NaHHas WH-
(dopmarus 10JvKHA OBITH y/aJeHa M0 TPEOOBaHHIO CIICIIH-
aIM3MPOBAHHOTO OpraHa JIM0o ke OJDKEH OBITh OrpaHu-
YeH JIOCTYH K ee MoyydyeHuto. B ciyuae, ecnu Biazenery
WHTepHeT-pecypca He UCHONHSAET TpeOOBaHHE, TO MPO-
Baiiep XOCTHHTA IOJDKEH OTPaHUYUTH BO3MOXKHOCTH J0-
CTyna K JJaHHOMY MH(QOpPMaIlMIOHHOMY pecypcy, Ju0o 3ta
0053aHHOCTh MOXXET OBITh BO3JIOXKCHAa Ha oOIeparopa
cBs3u. Ho cHauana Biazenen He3aKOHHO pa3MEeleHHOTO
Marepuana JoJKeH OyJeT JA0Ka3aTh, 4YTO JAHHBIA MaTe-
pHal MPUHAIISKUT eMy. JIJis Toro, 4ToObI mpaBooOIaaa-
TeJTb MOT MOTPeOOBATh YAATHUTH Pa3MELICHHYIO HH(pOpMa-
IIUIO B IOCYICOHOM TIOPSIIIKE, HA CaiTe TOJDKHA OBITh yKa-
3aHa KOHTAaKTHas MH(pOpManus BiIaAenblia 3TOrO Caira.
Eciau MUPHBIM TIYTeM HE YIAJIOCh Pa3peliuTh CIOp, TO
npaBoobaaTeNh odpamaercs B Cyll, U y)Ke Ha OCHOBa-
HHUH BCTYIHBIIETO B CHIIY CyJ€OHOTO aKTa YIOJIHOMOYEH-
HBII OpTaH UCTIOJIHSET BhILICTIEPEYNCICHHBIC TPEOOBaHUS
[1].

B Coenunennsix ITarax Amepuku ObUT IPUHAT 3a-
KOH 00 aBTOpPCKOM mpaBe B IudpoByio 3moxy. [Tomoxe-
HUS TAHHOTO 3aKOHA OTBEYAIOT HA BOIPOC, KTO XKe JIOJI-
JKEH HECTH OTBETCTBEHHOCTBH 32 HEJIETAJILHO pa3MellcH-
HBII MaTepuall — BIIaJieliel] caliTa Wi MOJIb30BaTeNb. Tak,
COTJIACHO JTaHHOMY 3aKOHY WH(OPMAIHOHHBIA Mocpen-
HUK (TO ecThb Bianenel MHTepHeT-pecypca) ocBoOOXka-
€TCsl OT OTBETCTBEHHOCTH B CIIEIYIOIINX CITydYasx: a) eCin
BJIaJIeJIel] He 3HAJl, YTO MaTepual, pa3MeliaeMblii Ha CTpa-
HHIIE, HapyIIaeT [paBa U HHTEPEChl TPEThUX JIHL; 0) ecin
OH HE 3HaeT 0 (akTax U 00CTOSATEIbCTBAX, KOTOPhIC CBHU-
JIETEIbCTBYIOT O JIEITEIbHOCTH, HAPYIIAIOUIHNE ITPaBa Tpe-
TBUX JIUI] ¥ TIPH MOJTYIECHUH TaKOH HMHPOpMAIHU Ipen-
TMPHUHST BCC ﬂeﬁCTBHH JUI yAaJICHU JaHHOI'O KOHTCHTA,
B) ecii MH(QOPMAIIMOHHBIH OCPEIHUK HE MOJIy4YaeT HU-
Kakol pUHAHCOBOH BHITOABI OT pa3MeIeHHUs JaHHOTO He-
JIeTaJIbHO pa3MelleHHoro marepuana [3].

Jpyrum cpeactBoM OOpHOBI ¢ HapyHIIEHUSIMH B 00-
JIACTH @BTOPCKOTO MpaBa SIBIISIETCS CO3/IaHUE CIICIIHATH3H-
poBaHHBIX opraHoB. Tak, HanpuMep, Bo PpaHiuu ObLI CO-
30aH KomHTeT 10 pacipoCTpaHeHUIO MPOU3BEACHHHN JIH-
TEpaTyphbl, HAYKH U UCKYCCTBa U 3allIUTC aBTOPCKUX IIpaB
B cetn MHtepHer, win cokparienHo HADOPI. Jlanubrit
KomuTter ObLT HajieIeH IPaBOM pacChUIaTh MPEaYTIPExkK Ie-
HHUS UHTCPHET-NI0JIL30BATCJIAIM, KOTOPBIX YJIMYUJIU B HE3a-
KOHHOM CKayMBaHWU KOHTeHTa. 13 cenrsops 2012 roma
MECTHOMY JKHUTEJO ObLT BEIHECEH MPUTOBOP 32 HE3AKOH-
HOE CKayMBaHUE ayino- U Buaeo(aitnoB. MyxunHe HE00-
xoauMo ObUTO BRILTATHTH mTpad B pasmepe 1500 epo,
HO JlaHHas cyMMa Obljia ymeHbleHa B 10 pa3 [2].

Taroke B 1996 roay Haia ctpaHa patuuIupoBaia
nBa noropopa BONC (BcemupHoii opraHu3anuy UHTEN-
JIEKTYaJIbHOH COOCTBEHHOCTH). DTO JIOTOBOP MO aBTOP-
CKOMY TIpaBy U JIOTOBOP MO HCHOJHEHUSIM U (HOHOTpaM-
maM. B JaHHBIX JOTOBOpax 6BIJ'IO BBCACHO INOHATUC «HH-
(dopmanus 00 ynpaBieHUM TpaBamMu». 1o ecTh NpHU
pa3MeIeHuH Marepuaia JIo00ro THIAa U COIEepIKAHHS

HEOOXOJMMO HAIMYUE KaKUX-JIMOO MPU3HAKOB, KOTOPHIC
OyIyT yKa3bpIBaTb Ha ONpeeNeHHOE U0, TO €CTh Ha aB-
TOpa pa3MeriaeMoi HHPOPMAITHH. DTO MOXKET OBITh AJICK-
TPOHHAsI TIO/IMKCH, 3HAK KOMUPANTa ¢ yKa3aHHEeM aBTopa U
tak panee. OnHako Aaxe Hanumuue wuHpopMmanuu o0
YIIpaBJICHUHU MPABaMH HE SIBIISICTCS YCIOBHEM MPEIOCTaB-
JICHHEM OXpaHsl [5].

Ha ocHOBaHMH BBIIIEU3JIOKEHHOTO MOXKHO CIIeNaTh
CJIEIYIOIINE BBIBOJIBI:

1) wamuume AOCYIEOHOTO W CyAeOHOTO TMOpsIKa
paspelieHus CopoB, CBA3aHHBIX C HAPYIICHHEM aBTOP-
CKHX IPaB;

2) BBEICHHE «BTOPHYHOI OTBETCTBEHHOCTH» IS
MH()OPMAIIMOHHBIX TIOCPEHUKOB, UTO MO3BOJISET MPUBIIC-
KaThb K IOPHUANYECKON OTBETCTBEHHOCTH HE BIIA/ICNBIICB
WHTepHeT-pecypcoB, a NX MOJIb30BaTeNel, KOTOPBIE HApY-
LIAIOT aBTOPCKHE TIpaBa MpaBoodIanaTenei;

3) cozmanne Komurera no pacnpocTpaHeHHIO IPO-
W3BENICHUH JINTEPATYPhI, HAYKH 1 HCKYCCTBA U 3alllUTE aB-
TOPCKUX IpaB B ceTH VIHTepHET, OCHOBHOM IENIbI0 KOTO-
poro siBisiercs 6oppba ¢ koHTpadakrom Bo BecemupHoi
nayTHHE;

4) npenmucaHue BIANCIbLAM CalWTOB YKa3bIBaTbh
rHpOpMAIIUIO 00 yIIpaBIeHUE MpaBa, KoTopas OyJIeT yka-
3bIBaTh, KTO UMEHHO SIBJISIETCS IPaBOOOIIAAaTENIEM pa3Me-
[IaeMbIX MaTEePHAJIOB.

Takum ob6paszom, Poccuiickoit @eneparuu 6bu1 OB
I0JIE3eH MEX/IYHAPOIHBIN OIBIT CTpaH B cepe OXpaHbl
ABTOPCKHX IIpaB, Ja0bl MPEIOCTaBIATH MpaBooOaare-
JISIM OOJIBIIIe TAPAHTHUIT JJIS1 MX 3AIUTHL
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PROSPECTS OF LEGAL REGULATION OF ADOPTION COMPLICATED BY FOREIGN ELEMENT

Annomayusn:

B 0annoii cmamve paccmampusaiomes npagogvie 0CHOBbI, U NEPCHEKMUBA OATbHElUe20 NPABOBO2O PecyauUpo8a-
HUSL YCHIHOGNEHUS, OCIOICHEHHO20 UHOCPAHHBIM dNeMEeHMOM. B pamkax uccrnedosanus npoananuzupoeansl HoOpma-
TUGHbIE AKMbL BHYMPUSOCYOAPCMEEHHO20 U MeCOYHAPOOHO20 XApaKkmepa, a makx dice 6blOeleHbl meopemuyecKue

632711061 asmopoe no pacczwampueaefwoﬁ meme.

Abstract:

This article examines the legal framework, and the prospect of further legal regulation of adoption, complicated
by a foreign element. Within the framework of the study, normative acts of national and international character were
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MexayHapogHOE YaCTHOE MPaBO BO BCE MEPUOJIBI
CBOETO HCTOPUYECKOTO PAa3BHUTHS, MIPEATIOIAralics HOpMa-
TUBHO-TIPABOBOM 0a301f HANpPaBJICHHOW Ha YBEIMYCHHE
JIPY’KECKUX OTHOIICHHUH, COUETAIONINX B ceOe ydeT HHTe-
PECOB KaKIOT0 TOCYIapCTBa. Y CBIHOBJICHUE C TOUKHU 3pe-
HUSI TIPaBa MOXKET PAacCMaTPUBAThCs KaK HA HAIMOHAIb-
HOM, TaK U MEXJyHapoIHOM ypoBHe. Ha pasButue mMex-
JIYHapOJHOTO YCBIHOBJICHHUS HE B IOCJCIHIOI OYepeib
MOBJIVMSUTH aKTHBHBIC TCHACHIMH JEMOKpPATH3alUH U YCH-
JICHUSI POJIM TIpaBa BO BceM Mupe. Poccus siBisieTcs mpa-
BOBBIM M JEMOKPATHYHBIM TOCYAApPCTBOM, IOCKOJIBKY,
kak ykaszbiBaet JI. A. bepuerynosa, B COBpeMEHHOM MHpPE
abCoIIIOTHOE OOJIBIIMHCTBO TOCYAAPCTB CTPEMSITCS K Jie-
MOKpaTH4YeCKOi (opMe NpaBICHUS, peai3ys KOMILICKC
cooTBeTCTBYrOIIUX Mep [1, ¢. 12].

ITepcrieKTHBBI TPABOBOTO PETYJIUPOBAHUS YCHIHOB-
JICHUS1, YCII0KHEHHBIC HHOCTPAHHBIM 3JIEMEHTOM, OITpe/Ie-
JITIOTCSL POJIBI0 M 3HAYEHUEM MOJIOIOTO TMOKOJICHHUS ISt
Ka)JIOT0 TOCYIapCTBa C TOYKH 3PSHHUS PA3BUTHUS rOCyIap-
cTBeHHOcTH. ObecrieueHue TpaB IeTel Ha 3aKOHOAaTellb-
HOM ypOBHE oOecrieurBaeT Oyiyliee HalMW W rocyiap-
CTBa.

Hcxonst u3 3Tux npeanosoxkenuid, ['enepansuas Ac-
cambmest OOH mpunsiaa 20 mosops 1989 roga Konsen-
IO O TpaBax peOCHKa, OCHOBHAS I1€JIb KOTOPOU 3aKIIiO-
4yaeTcsi B 00eCNeYeHNH MaKCUMaJIbHOM 3all[UThI IIPaB Kaxk-
Joro peOeHKa, OCOOECHHO JeTell B TPYIHOH >KU3HU

curyarud. B KoHBeHmmMM moguepkuBaeTcs HeOOXOIH-
MOCTh O0ecIieueHHsl paB peOeHKa B ClIydae yTpaThl BO3-
MOXKHOCTH peajr30BaTh CBOM IpaBa [4].

Pacrymue mporecchl TI00aanu3ay MOIHIIN BO-
MPOC O 3alIUTe MpaB ACTeH 10 YPOBHS BCEMHUPHON IpO-
OJIeMBI, ITOCKOJBKY BCE CTpPaHbl MUpa 0€3 HCKIIOYEHHS
MOABEPTalOTC TAaKUM SIBJIEHHSM TpaHCHAIMOHAILHOTO
XapakTepa M ypOBHs, KaK TOPTOBJIS JIE€TbMH, KECTOKOCTh
K HUM B CEMbsX, BapBapcKkoe oOpallleHHe ¢ CHPOTaMH U
JETbMH, U T.I1.

B 10 e BpeMs clieIyeT OTMETHUTD, YTO B HACTOSAIICE
BpeMsI OTUETIIMBO MPOSIBIIACTCS MPOIIECC Aerpajalliyl HH-
CTHTYTa MEXIYHAPOJAHOTO YCHIHOBJICHUSL.

10 nexabps 1948 roma I'eHepanpHas AccamoOies
OOH npunsina BeeoOmiyro aeknapaiuioo mpaB U cBOOO
YyeJI0BEKa U TPaXkIaHUHA, KOTOpast HE pa3/IeisacT IIpaBa ue-
JIOBEKA B COOTBETCTBHMH C BO3pacToM. B crarbe mepBoro
JMIOKYMEHTA TOBOPHUTCS, UYTO «BCE JIIOLU POXKIAIOTCS CBO-
OOMHBIMH U PABHBIMH B CBOEM JOCTOHHCTBE M IpaBax»

[2].

B Jlexnapauuu npas pedbenka 1959 roga ycraHos-
JIEHO, YTO «PEOEHOK C y4ETOM €ro (GU3MYECKOM M ICHXU-
YeCKOHW HE3PENOCTH HYKJAETCS B 0COOOM 3ammre U 3a-
00Te, BKJIIOYAs HAJUISKAIIYIO TPABOBYIO 3AIUTY KakK JI0,
TaK | 10cJIe poxaeHus» [6, c. 98].

MexayHapoaIHOE YCHIHOBJICHHE KaK IOPHIMYCCKOE
YUpeXJIeHHE MEePEXOAUT B MEXaHU3M MPAaBOBOTO PEryJn-
POBaHUS 110 JBYM KPUTEPUSIM:
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- OOIIEHUE YCHIHOBJICHHBIX M YCBIHOBHUTEICH C HX
TOCyapCTBOM 4epe3 MPABOBYIO KATETOPHIO MPaXKJaHCTBA,;

- IPaBOBOE PEryJIUPOBAaHHE KOJUIU3MOHHBIMH HO-
paMH MeXAYHapOJHOTO YacTHOTO IpaBa.

B KouBeniuu o 3ammuTre JeTed U COTpYAHUYECTBE B
00JIaCTH MEKTOCYIapPCTBEHHOTO YCHIHOBJICHUS OT 29 Mast
1993 roga HCMOIB3YETCS TEPMHUH «HHOCTPAHHOE YCHIHOB-
JICHHE», KOTOPBI HEe COBMAJACT C TEPMUHOM «MEXKTyHa-
POJIHOE YCHIHOBIIEHHUEY, [5].

B cBs13u ¢ 3THM, IIPEACTABISAETCS HECKOIBKO HEKOP-
PEKTHBIM CaM TEPMHUH «MEXIyHapPOJHOE YCHIHOBJICHUEY,
IO CJICYIOIIMM OCHOBaHUSM:

- o0I1Iee IOPUINYECKOE 3HAUYCHHE OHATHSA «MEKTY-
HapOJHBIID TOKAECTBEHHO TEPMUHY «MEXTOCYAapCTBEH-
HBIN»;

- YCHIHOBJIICHHE peOCHKa rpakAaHaMHU HHOI'O T'OCY-
JITapCTBa HE O3HAYAEeT MPABOOTHOMICHUS BYX WM Ooiee
TOCYJapCTB IO BOTIPOCY YCHIHOBJICHHUS,

- chepy MEXKIAYHAPOIHOTO YaCTHOTO IMpaBa B Kade-
CTBE TIPEJMETA MPABOT0O PETYINPOBAHHS BXOJAT OpayHO-
ceMEIHbBIE U MHBIE IPAaBOOTHOIICHIS.

Takum o6pa3om, MpaBuiIbHO yTBep:kaeHue O. A
IIBeTKOBOI, 4TO pebEHKa YCHIHOBISIET HE TOCYAAPCTBO, a
(hH3HYECKOE JIMIIO, TPABOBOM CTATyC KOTOPOIO OIIPEaEsi-
eTcs KaTeropuen «rpaxkmanctso» [8, c. 69]. Cnemosa-
TEJIbHO, MEXKIYHAPOIHOE YCHIHOBJIEHHUE 110 00BEMY ITOHS-
THS PAaBHO3HAYHO MOHATHIO YCHIHOBIICHUE, OCIIOKHEHHOE
WHOCTPAHHBIM 3JIeMEHTOM. I1oATBEPKACHHEM 3TOrO BhI-
BoJia sABIsgeTcsa coaepkanue cr. 124 CK PO, B xotopoii
pedb ueT 00 YCHIHOBICHUH AETell HHOCTPaHHBIMU IPaX-
JlaHaMHM | JUIaMu 0e3 rpakaancTsa [7].

CeMeiHbIi KOJEKC YCTAaHABIIMBAET KAaTCTOPHUH JIHIL,
KOTOPBIM 3aIPEUICHO OCYIIECTBIIATh YCHIHOBICHUE — 3TO
HEIEECIIOCOOHBIE TPaXKIaHe, paHee CyIUMbIE, UMEIOIIHE
ompe/esicHHbIe 3a00JIeBaHUSI U TICUXOJOTHYECKHUE pac-
cTpoiicTBa U mpoure. KpoMe Toro, 3aKkOHOAATEIbCTBOM
3aIPEIEHO OCYIIECTBIATh YCHIHOBIEHHUE JIOSIM, COCTOS-
IIMM B OJTHOTIOJIOM Opake, HO MPHU ITOM OCTAETCS OTKPbhI-
TBIM BOIIPOC 00 YCHIHOBJICHHH PEOCHKA JIUIIOM, CMCHHB-
UM I10JI.

Opmnako, kak otMe4aeT M. ['pHHIOK, OTHOIOJIbIC
OpakH JIeraJqu3upOBaHbl BO MHOTMX CTpaHaxX MHpa M 3a4a-
CTYIO0 3aKOHOJATEILCTBO O CEMbE M Opake OJHOrO rocy-
JapCTBa IIPOTUBOPEYMT 3aKOHOIATEILCTBY IPYIOro -
HanpuMep B I1IBenun omHOMIOIBIE MAPBI HE MOT'YT MMETh
B COBMECTHOM BOCIIMTaHHMH pebeHKa, 60ojiee TOro UM 3a-
MIPENIEHO MMETh JETEH JIIOOBIM CIIOCOOOM, BKIIIOYAs HC-
KyCCTBEHHOE orutogoTBopenue [3, . 90].

JlaBHO Ha3pena ocTpas HeOOXOAMMOCTh BHIHECCHHUS
BCEX CYIIECTBYIOIIUX HOPM O MEXIYHAPOIHOM YCBIHOB-
JIeHUH JieTel, B 000co0IeHHYIO I71aBy B paMkax Cemei-

Horo Konexca P® 06 nHOCTpaHHOM YCHIHOBIICHHU U TIO-
CTOSTHHOTO OOHOBJICHUSI, U IONIOJTHEHUSI 3TOM TJIABBI C yue-
TOM M3MEHEHHH B pa3IMUHEBIX cPepax oOmiecTna.

B pamkax 3To#i TNIaBHI CIEAYeT MPEAYCMOTPETh pe-
IJIAMEHTAIMIO 005A3aHHOCTH HMHOCTPAHHBIX YCHIHOBHTE-
JIed MpONTH cHelualbHYyl0 MOJIrOTOBKY B Poccuiickoit
Oenepanyu, MPexe YeM, OHU OYIYyT MPU3HAHBI IPETCH-
JICHTaMH Ha YCBIHOBJICHUE. DTO TIO3BOJIMT 3AIIUTHTH POC-
CHMCKHX JEeTeH OT IOTPSICEHUH, CTPECCOB, 00YCIIOBIIEH-
HBIX HEOOXOIMMOCTBHIO CTPEMHUTEIBHON amanTalk K
SI3BIKY, MEHTAJIUTETY, KYJbTYpPEe U UHBIM OCOOCHHOCTSIM
JKU3HU B IPYTOM TOCYIapCTBE.

Takum 00pa3zoM, HECMOTPS Ha 3HAYUTEIBHYIO TEOpe-
THUYECKYIO pa3paboTKy MEXIYHAPOHOTO YCHIHOBJICHUS 1
Hajguyue OOJNBIION HOPMATHBHOM 0a3bl, CYIIECTBYIOT Ce-
pbe3Hble MPOOJIEMBI B IPAKTHYCCKOM pealu3aluu Iep-
CICKTUBHBIX 00JacTel perieHus mpoliIeM C MEXITyHa-
POJHBIM YCBIHOBIICHHEM, TIOCKOJBKY TPUHSATHIE MEPhI
OCYILECTBIIAIOTCS OTACIBHO IPYr OT Apyra U HE UMEKT
KOMILIEKCHOE BO3/ICHCTBHE Ha 3Ty 00JIacTb.
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CIRCUMVENTION OF THE LAW IN INTERNATIONAL PRIVATE LAW

Annomauusn

Cmamobs nocesaujeHa onpedeﬂeﬂwo yCﬂOGMﬁ, npu HaAaiuduu Komopbvblx 603MONCHO NPUMEHEHUE NPpacUl 00 00-
Xo0e 3aKoHa 6 Zpa.?fC()aHCKMx OMHOULEHUAX, OCIOINHCHEHHbIX UHOCMPAHRKbIM J]1€EMEHMOM. Pacnosname 06x00 3a-
KOHA 603MOJCHO MOJIbKO npu sblpa6om1<e NPU3HAKOE 2M020 npaeoe02co SA6JIEeHUs MlecayHapOOHOZO YACmMHO20
npaea. Asmop cmamuvu omcmaugaem uoer o0 mom, 4mo cnop ob 0O0CHOBAHHOCMU 88edeHUs 3anpema Ha 06X00
3dKOHA 6 MeDfC()yHap()()HOM YaCMHOM npaee He umeenm noaumuKo-npaeo60c0 3HAYEHUs: Cﬂedyem He ompuyamos
camy meopuro 06x00a 34dKOHA, a onpeaeﬂumb ycaoeus, npu HaAjauduu KOmopsvlx 603MONCHO NPUMEHEHUE HOPM 06
00x00e 3akona. Ilpobnema 6 mom, kak coerams HOpMbL 06 00X00€ 3aKOHA IPHEKMUGHBLM CPEICMEOM NPOMUBO-
Oeticmeusi HapyuleHUsiM UHMEPecos HeonpeoesieHHo20 Kpyaa uy, 3auumsl nyoauuno2o nopsoxa. Ilpu ycmanos-
JleHuu 3anpema 00x00a 3aKoHA HAUOOILUIULL uHmepec evlzvlieaem 6onpoc o nowzedcmewzx, Hacmynarowyux, eciu
Oeticmsus no 00x00y 3aKoHa 6yoym 8viasieHbl. B cmamve paccmampusaemces 60npoc 06 onpeoenenuy npasoeuix
nocnedcmeuil Keamugurkayuu 0elcmautl Kak Co8epulerHblx 6 00x00 3akona. IIpu amom yuumoeieaemcs, wmo peax-
yus Ha 00x00 3aKona 6 HAYUOHATIbHbLX npasonopﬂ()mx pasaudaemcsi.

Annotation

The article is devoted to the determination of the conditions under which it is possible to apply the rules on
circumvention of the law in civil relations complicated by a foreign element. It is possible to recognize circumven-
tion of the law only when developing the features of this legal phenomenon of private international law. The author
argues for the idea that the dispute about the validity of the ban on circumvention of the law in private international
law has no political and legal significance: it is necessary not to deny the theory of circumvention of the law, and
to determine the conditions under which it is possible to apply the rules of circumvention of the law. The problem
is how to make the rules on circumvention of the law an effective means of countering violations of the interests
of an indefinite circle of persons, protecting public order. When establishing a ban on circumvention of the law of
the greatest interest is the question of the consequences, coming if the action of circumvention of the law will be
identified. The article discusses the question of determining the legal consequences of the qualification of actions
as circumventions of the law. At the same time, it is taken into account that the reaction to circumvention of the
law in the national legal order varies

Knrouegvie cnosa: medcoynapoonoe wacmuoe npago, 06x00 3aKoHd, cHAmue KOPRopamueHoll 8yaii, 006po-
C08eCMHOCMb, 3710YROMpebaeHIe NPABOM, CGEPXUMNEPAMUBHbLE HOPMbL, HeOeUCMEUMeNbHAsl COeIKA, OQUIOPHASL
KomnaHust.

Keywords: private international law, circumvention of the law, removal of the corporate veil, good faith,
abuse of law, super-mandatory rules, invalid transaction, offshore company.

[TonsaTne "006xo0x 3akOHA" IIUPOKO UCIIONIB3YETCS B
HayKe MEXIyHapOJHOro 4acTHOro mpaBa. OObsCHAETCS
3TO JIOCTATOYHO MPO3aMYHO: 00XOJ 3aKOHA HAIPSIMYIO
CBSI3aH C IUTyTOBCTBOM, CTPEMIICHHEM IIOJIyYUTh IPEUMY-
IECTBA M0 CPABHEHUIO C IPYTUMH yYaCTHUKAMH OTHOIIIC-
HU, OCII0)KHEHHBIX HHOCTPAHHBIM 3JIEMEHTOM.

B MexIyHapoIHOM 4acTHOM HpaBe 00XOJ 3aKOHA -
9TO BOJIEU3bSBICHUE CTOPOH, BEIPAKEHHOE B IO TYNHEHUH

14 Anydpuesa JI.IT. MexTyHapoIHOE YaCTHOE MPaBo: Ydeh-
Huk: B 3 1. M., 2000. T. 1: O6mas yacts. C. 243

HPaBOOTHOIIEHHSI HHOCTPAHHOMY TPAaBY, C LEIbI0 H30e-
JKaTb l‘IpI/IMeHeHI/IH HaHHOHaﬂBHOﬁ MaTepI/IaanO-l‘lpaBO-
BOI HOPMBI, Yallle BCEro MMIEPAaTHBHOro Xapakrepa. JLII.
AHy(ppueBa yka3pIBaeT, 4TO B MEKIyHAPOIHOM YaCTHOM
npaBe KOHEYHOH IeNbio 06X0/1a 3aKOHa BLICTYNAET MO/I-
Y{HEHHE PETyIHpPOBAHHS OTHOLICHHS TaKOH MaTephalb-
HOi HOpMe, KOTOpas B TONOKHTENEHOM CMBICIIE PacXo-
JUTCA C OTCTpaHseMoil Hopmoitl
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[IpaBuna 06 00xone 3aKOHa MOTYT OBITH YCTaHOB-
JICHbI TOJIBKO Ha HAIMOHAJIBLHOM YPOBHE, BO3MOXKHOCTb
MEXKTyHapOJHOTO 3aKPETUICHHS TOJOOHBIX HOPM MaJloBe-
posiTHA. DTO OOBSICHSIETCS HE TOJIBKO Pa3jIMuUEM IIPaBO-
BBIX CHCTEM DPa3HBIX TOCYAApCTB, HO M AU PepeHIHpo-
BaHHBIM IOXO0JIOM K OIpEAEICHUIO 3HAYeHUs IPUHIIMIIA
J0OPOCOBECTHOCTH, BO UCIOJIHEHUE KOTOPOI'O U YCTaHaB-
JMBaeTCs HOpMa 3ampeTa 00Xo/1a 3aK0OHa B MEXKAYHAPOI-
HBIX SKOHOMUYECKHUX OTHOILICHHUSX.

B Hacrosimee BpeMsi chopMHUpPOBaHBI JiBa CHOC00a
3aKpelUieHHs] HOPM 0 3almpeTe 00X04a 3aKOHA B IPa-
JTAHCKHUX OTHOLICHUSX, OCJIOKHEHHBIX HHOCTPAHHBIM 3JIe-
MEHTOM.

1. 3akperuieHe B HAalMOHAJIBHOM 3aKOHOJATEIIb-
ctBe. B poccuiickom 3aKk0OHOAATENHCTBE MPSIMON HOPMBI O
3ampere 00xo/1a 3aKOHA B MEKIYHAPOJHBIX YaCTHBIX OT-
HOIIEeHUAX HeT. OIHAKO 3TO MPaBUJIO 3aKPEIJIEHO Yepe3
COBOKYITHOCTb B3aMMOCBSI3aHHBIX HOPM 3aKOHOJATEllb-
ctBa. B mynkre 1 c1. 10 'K P® npenycmoTpeHo, uTo He
JIOIIYCKAaIOTCsl IEUCTBUS B 00X0[] 3aKOHA C IIPOTUBOIPAB-
Hoit 1enbio. A nyHKT 1 c1. 1192 'K PO rmacur: "[IpaBuna
HACTOSILEro pa3jena He 3aTparuBaroT JEHCTBUE TEX UM-
MepPaTUBHBIX HOPM 3aKOHOAaTenbcTBa Poccuiickoit dene-
panuu, KOTOpble BCIEICTBUE YKa3aHHUs B CAMHUX HUMIIEpa-
THUBHBIX HOpMaX WJIM BBUAY UX 0COOOTO 3HAYECHHMSI, B TOM
qucine Uil 00ecredeHus MpaB M OXPaHSEMbIX 3aKOHOM
UHTEPECOB YYaCTHUKOB I'PaXkJaHCKOro 000poTa, peryiu-
PYIOT COOTBETCTBYIOIINE OTHOIICHUS HE3aBUCHMO OT
IOJUIEKAIIEro MPUMEHEHHIO IIPaBa.

HopMBl HEOCPeACTBEHHOTO IPUMEHEHUS - 3TO JII0-
Oble OCHOBOIIOJIATAIOIINE IIOJIOKEHHUSI OTEYECTBEHHOIO
MaTepHaIbHOTO MPaBa, KOTOPHIE MOUICKAT IPUMEHEHHIO
HE3aBUCHUMO OT TOT'0, [IPaBO KAKOI'0 rocyJapcTBa BEIOpaHO
B Ka4yecTBE NMPUMEHHUMOTO B CHIY KOJUIM3UOHHBIX HOPM.
Takue HOpMBI 00JaJalOT PsIIOM CBOWMCTB. Bo-mepBhIX,
HOPMBI HENOCPECACTBECHHOI'O IIPUMEHCHUS ABJIIFOTCSA HOP-
MO MaTepHaJIbHOTO MpaBa CTpaHbl cyna. Bo-BTOphIX, 0T-
paxkaroT OCHOBOIIOJIATAIOIYIO IIEHHOCTh, BasKHYIO JUIs 00-
IeCTBa ¥ TOCYAapCcTBa. B-TpeThuX, IPUMEHSAIOTCS BHE 3a-
BUCUMOCTH OT YyKa3aHUs KOJUTM3UOHHOM HOpMBI Ha
IpUMEHEHHEe HOPM HHOCTPAaHHOrO rocygapcrsa. B-uer-
BEPTHIX, HOPMbI HEMOCPEACTBEHHOTO NMPUMEHEHHS yCTa-
HaBJIMBAIOTCS B HALMOHAJIBHOM 3aKOHE WJIM OINpeems-
I0TCS Ha OCHOBAHUH CyJIeOHOTO YCMOTPEHUsI, YCTaHABIIH-
BAIOTCSl TOCYZApCTBOM B OJHOCTOPOHHEM Iopsjake. B-
MATBHIX, OTJIMYAIOTCA OT UMIICPATUBHBIX HOPM HallHUOHAJIb-
HOTO 3aKOHOJaTeNbCTBA. DTO HOPMBI, KOTOPBIE HE MOTYT
6blTb HU3MCHCHBI COIIALLICHUEM O Bbl60pe MIPUMEHHUMOTO
npaBa. B-miecTsix, mupokas cdepa NmpUMEHEHHs TaKUX
HopM. Tak, O.®. 3acemKoBa yKa3bIBaeT, 4To IJIsi COBpe-
MCHHOI'O 3Tana pasBUTHUA MEKAYHAPOIAHOIO YaCTHOTO
[paBa XapakTepHO NPU3HAHNUE HEOOXOIUMOCTH IPUMEHE-
HUSI CBEpXHUMIIEPATUBHBIX HOPM HE TOJIBKO K IOTOBOPHBIM
o0s3aTeNbCTBAM, HO M K JPYTrMM BHAAM OTHOILICHUH,
HapHUMep BHEJOTOBOPHBIM 0043aTeNbcTBAM ™

CrnenoBarenbHo, B cuity Toro yuto cr. 10 'K PO sB-
JsIeTCS CBEPXUMIIEPATUBHON HOPMOH (HOpMOit Henocpen-
CTBEHHOTO NPHUMEHEHHs), 00X0/ 3aKOHAa B OTHOIIEHHSIX,
OCJIO’)KHCHHBIX MHOCTPAHHBIM 3JICMCHTOM, 3aIllpCIICH Ha
3aKOHOJaTEIbHOM YPOBHE.

2. ®opmynupoBaHue B cyneOHOH mnpakrtuke. Tak,
TepMaHCKUE CyIbl HHOTJA MCIONB3YIOT TEOpUI0 00Xoxa

15 3acemkoBa O.®. CBepXMMIIEPATHBHBIE HOPMBI MEXKIyHa-
POAHOTO YacTHOTO TpaBa: MPOONEMbI TEOPUU U COBPEMEH-
Hble TeHjenuy // Bectauk Yausepcurera numenn O.E. Ky-
taduna. 2015. N 2. C. 64; 3acemxona O.®. K Bonpocy o mo-
HATUM U YCJIOBUSIX NMPUMEHEHHS CBEPXUMIICPATUBHEIX HOPM

3aKOHa B CyAeOHOHM NpakTHKe, HO B ['épMaHCKOM rpax-
JTAHCKOM YJI0)KEHHU 3aKPEIUTh €€ B 00IIeM BUIE TaK 1 HE
pemmiInch. OTO OOBSCHSAETCS TeM, YTO JOCTaTOYHO
CJIO)KHO c(OpPMYIIHMpPOBaTh B 3aKOHE IpaBuiia 00 o0xoje
3aKOHA, HE OTPAaHUYUB NPHHIMIIOB CBOOOBI JOTOBOPOB,
CBOOO/IBI PEPUHIMATEILCKON ACATELHOCTH U T. 1.

OTHOILIEHNE K BBEJICHHUIO pacCMaTpUBaeMOil IpaBo-
BOH KOHCTPYKIIMH B POCCHHCKOE 3aKOHOJATEIHCTBO
KpaiiHe HeoJIHO3Ha4HO. [IpOTHBHHMKKM BHECEHHUS 3aIpera
Ha 00xox 3akoHa B K P® cchiiatorcst Ha HeonpeeseH-
HOCTB 3TOTO TOHATHS M OTCYTCTBHE YETKUX PaMOK, I103-
BOJISIIOIIMX ONPEAETUTh KPUTEPUH KBANU(UKAIMU ACH-
CTBUH B KauecTBe 00Xo/a 3akoHa. VIMEHHO B paMKax
HAyKH MEXYHapOJIHOIO YaCTHOT'O TpaBa BIIEPBBIE OTPHU-
as HeoOXOJMMOCTh BBEJCHUS 3ampeTa Ha 00X0J] 3aKOHa
A.W. Mypanos. Ha ot moment, B 1999 r., qacts TpeTbs
I'paxnanckoro koxekca P® cymecTtBoBasia TOIBKO Ha
CTa/INU MPOEKTA, ¥ B 3TOM mpoekTe nmenach cT. 1231 "lo-
ciencTBUs 00xoda 3akoHa", KoTopas riacwna: "Heneid-
CTBHUTEJIbHBI COTJIAIICHHUS W MHBIC ACHCTBHS yYaCTHUKOB
OTHOIICHUH, peryaupyeMbelx HacrosmuM Konxexcom,
HaIlpaBJICHHbBIE HA TO, YTOOBI B 00X0]1 IPABUJI HACTOSILETO
paszena o mojyIeKaneM MPUMEHEHUIO TIpaBe IO JINHATD
COOTBETCTBYIOLIME OTHOLICHUs WHOMY IIpaBy. B sTom
cllyyae MPHUMEHSETCS TPaBo, MOJJIeKaliee TPUMEHEHHIO
B COOTBETCTBUH C HACTOSIINM Pa3aesiom".

A.W. MypaHOB U3JI0KWJ O3UIHIO, COIJIACHO KOTO-
poii "BKiIIOYEHHE NaHHOU cTaThu 00 "00Xoxe 3akoHa" B
pasaen VII yactu tpetbeii ['K PO sBiisiiioch Obl KpymHON
OIIMOKOM M 1IaroM Hazaj B pa3BUTHU POCCUICKOTO KOJI-
JIM3UOHHOTO peryIupoBaHmsl... B kadecTse ke urora 0y-
JeT GUrypupoBaTh HE TOJBKO CBEIECHHE Ha HET MHOTHUX
TI0JIOXKUTEIIBHBIX HOBOBBEIEHHH IIpoekTa pasaena VII ya-
ctu Tperbeit ['K PO, HO 1 ymeHbIIeHHE cIydaeB MpuMe-
HEHHUs1 ”THOCTPAHHOTO TpaBa POCCUIICKMMH TOCYIapCTBEH-
HBIMU CydaMU U WHBIMU MPABONPUMCECHUTECIIBHBIMU Opra-
HaMH, a B KadecTBe Oojiee IaleKoro pesyiabrara -
COJICHCTBHE OTPBIBY POCCHICKOTO TpaBa OT JPYTUX Ipa-
BOBBIX CHCTEM U JIPYTHE ITOCIEACTBHS, B YaCTHOCTH HEXe-
JIJAHUEC 3allaaHbIX HpC,Z[HpHHHMaTeHGﬁ HWHBECTUPOBATH B
skoHOoMHUKy Poccun?®

Kpome Toro, rpaxknaHckue KoJaeKkchl bemopyccuw,
Kazaxcrana, Kuprusuu, Y30ekucrana comepxar cTaTbH,
3ampernarone 00Xox 3aKoHa B MEXKIYHapOIHOM YacT-
HOM TmpaBe ¢ (HOpMYITUPOBKOM, B3siTo# 13 cT. 1198 Mo-
JETBbHOTO IpakaaHcKoro konekca ang crpad CHI': "He-
JEeHCTBUTENBHBI COTJIAIICHHS ¥ HHBIE JEHCTBUS YIaCTHU-
KOB OTHOILLEHMH, perynupyembix HacTosAmuM Konekcom,
HarpasJICHHbIE Ha TO, YTOOBI B 00X0/] PABHJI HACTOSIIETO
paszena o mojjexaneM IPUMEHEHHIO NpaBe MOAYHHHUTh
COOTBETCTBYIOIIME OTHOLIEHUs MHOMY IpaBy. B 3ToM
cllyyae PUMEHSETCS IPaBo COOTBETCTBYIOIIEr0 rocyap-
CTBa, IIOJUIeXKAIIEEe IPUMEHEHUIO B COOTBETCTBHUH C
HACTOSIIUM pa3zienom”

Kpurngeckuii B3risi Ha 06X01 3aKOHA MTPeCTaBIs-
€TCsI HC COBCCM BEPHBIM: CIICAYET UMETh B BULY, YTO 06131-
JeHHoe U npodeccroHanbHOEe TOHUMaHUe 00X0/1a 3aK0Ha
CylIecTBeHHO pasHsTcs. CienyeT He OTpHULATh caMy Teo-
puto 00X0/1a, a ONPEICIUTh YCIOBHS, TIPH HAUYUU KOTO-
PBIX BO3MOXHO NPUMEHEHHE MpaBui 00 00Xo/e 3aKoHa.
Benp npobiema B TOM, Kak czienaTh HOpMy 00 06xoze 3a-
KOHa 3(Q(EKTUBHBIM CPEICTBOM NPOTUBOJCHCTBUS HAPY-
LICHUSIM UHTEPECOB HEOIPEIEIEHHOTO Kpyra JIMIL.

TpeTbux cTpaH // MexayHapoaHoe MyOJMYHOE M YacTHOE
mpaso. 2014. N 3. C. 11.

16 Mypanos A.W. TIpo6Gnema "o6xo0a 3aKkoHa" B MaTepHab-
HOM M KOJUIM3UOHHOM IIpaBe: KaHj. ropui. Hayk. M.,2005. C.
223 - 224.
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[pexacTaBiseTcs, 4TO B Ka4YeCTBE OCHOBHBIX MpPH-
3HAKOB 00X0/1a 3aKOHA KaK IPaBOBOTO SIBICHUS MEXIY-
HAapOJHOTO YAaCTHOTO IPaBa MOKHO BBIAETHTH CIIENYIO-
IIue.

1. O6xox 3aKOHa HE SBJISETCS MPaBOHAPYIICHHEM;
HE BIICYET HAPYIICHHUS KOHKPETHOH HOPMBI HAIMOHAIb-
HOTO TIpaBa; MpeAcTaBiIsieT coboil opMaIbHOE COOTBET-
CTBHE OBEJICHUS CYOBEKTa 3aKOHY, KOTOPBIH JTOITyCKaeT
BO3MOXXHOCTh TIPHMEHEHHS HHOCTPAHHOTO IPaBa; COBEP-
maeTcsi B 00CTOATENBbCTBAX HCKYCCTBEHHO CO3JAHHBIX,
HaJyMaHHbIX.

2. O6xo0[ 3aKOHA BCET/ia MPOSIBISETCSA B JCHCTBHH.
W3 sTOro cBONCTBA BBITEKAET HECKONIBKO ciieAcTBUil. Bo-
MIePBbBIX, 00XOJT 3aKOHA HE MOXKET BBIpaXKaThCs B Oe3/ieii-
CTBHH, JUI 00X0Ja HY)KHO KaK MHHHUMYM IPEANPUHSITH
OIIpeZeeHHbIe YCHINSI CO CTOPOHBI JIMIA, B MHTEpecax
KOTOPOT0 00XO0J COBEPILAETCS.

Bo-BTOpBIX, JNEHCTBHS, cOBeplIaeMbie B 00X0J 3a-
KOHa, BCEr/ia HOCAT OCO3HAHHBIN XapakTep: JIMIO MOHH-
MaeT U OCO3HAeT 3HAUCHHE CBOMX JEHCTBUH U KelaeT
HACTYIUICHUS TeX MPEUMYIIECTB, Ha KOTOPBIE HAPaBJeH
00xoy 3akoHa. [leiicTBus, coBepiiaeMble B 00X0]1 3aKOHa,
BCET/Ia COBEPIIAIOTCS YMBIIUIEHHO.

B-TpeTthHx, 00X0/ 3aKOHA MOXET OBITH COBEpIICH
KaK OJIHUM JICHCTBHEM, TaK M HECKOJbKHMH B3aHMOCBSI-
3aHHBIMH JIEUCTBHSIMH, KOTOPBIE B CyJeOHOH MpaKTHKE
UMEHYIOTCS IPaBOBOM IIeMOYKOil (CXeMOIt).

3. VYuuBepcanbHOCTh 3ampera 00XoJa 3akKoHa.
Hopmbr 00 00x0/1e 3aKOHa MOTYT ITPUMEHSTHCS B JIFOOBIX
cdepax TpaXKaaHCKO-TIPaBOBOTO peryaupoBaHus. B Hayu-
HOM JHTepaType camble paclpoCcTpaHEHHBIE NPHMEPHI
NPUBOIATCS U3 cepbl OpadHO-CEMEHHBIX OTHOILICHHU.
Bropas nmo nonyisapHOCTH - 3TO cdepa BHEIIHETOPrOBOU
JeITeNbHOCTH TPH CTPYKTYPUPOBAHHH ¥ COBEPLICHUH
BHEITHEIKOHOMHUYECKUX CJIEJIOK.

4. Mcximo4uTenbHbli XapakTep NPUMEHEHHs HOPM O
3ampere 00xozaa 3akoHa. JlaHHass 0COOEHHOCTb COCTOUT B
TOM, YTO IPHUMCHCHUC CHeHHaHbHOﬁ HOPMBI UCKIIIOYACT
NpUMeHeHue OOIlel, yHHBEpCaIbHOH HOPMBI B CHITY
npuHmna lex specialis derogat lex generalis (3akoH cre-
MUATBHBIN OTMEHsET 3akoH oO0mwmii). CiemoBaTeNbHO,
BO3MOKHOCTh 3aIlUTHl HMHTEPECOB YYACTHUKOB CIOpa
WHBIMH HOPpMaMH HUCKIIHOYAcT MNPHUMEHCHHUEC HOPM O 3a-
npere 00xo/a 3akoHa. Ha Takyro 0COOEHHOCTh yKa3bIBall
O.H. CagukoB, TOBOps, 4TO CreNHaIbHBIE HOPMBI 007a-
JAar0T NPpUOPUTETOM B NPUMCHCHHHN Ha HOpMOﬁ CTaTbHu
K P®.Y

5. O0xo 3aKOHA HAIPaBJICH Ha NOJIY4YCHHE IPEUMY-
IIECTB Iepe]] APYTUMH y4aCTHUKAMU TPaXJaHCKOro 000-
pota. JIeno B TOM, 4TO 00XOJI 3aKOHA XOTh M HE SIBISETCS
MpaBOHAPYIIEHHEM, HO 5TO sIBICHHE HeOe3pa3In4yHo
NpaBy, Tak KakK JIKIO, 0OONIeAIIee 3aKOH, OIyJYaeT Ipe-
MMYIIECTBO M0 CPABHEHHIO C TEMH JIMLAMH, KOTOPBIE IPH-
MEHSAIOT HAllMOHAJIBHYIO HOPMY IIpaBa.

6. Ilpu oOxone 3aKOHA MOKHBI OBITH OYEBUIHBI
HCETAaTUBHBIC MOCJICACTBUSA, HC CBA3aHHBIC C HAPYIICHUEM
KOHKPETHON HOpMBI 3akoHa. EcTecTBeHHO, YTO HEeraTHB-
HBIE MOCIEACTBHS MOTYT IMPOSIBIATHCS B CaMbIX Pa3HBIX
acriekTax. OHM MOTYT OBITH CBS3aHBI C YOBITKAMH KaK JUIs
KOHKPETHBIX YYaCTHUKOB YaCTHBIX OTHOIICHUMH, TaK H IS
BCEX YYaCTHHKOB MPABOOTHOIICHHUH.

7. Ilpu 06xoae 3aKOHA CTOPOHBI OTKPHITO JEKIapH-
PYIOT IOCTH)XKEHHE MPAaBOBOTO pe3yibTara, KOTOPHIH He
MOXET 6BITI) JOCTUTHYT NPUMEHCHHEM HAIlMOHAJIBHOTO
npasa.

17 Camuxos O. 3moynoTpeGrnenne mpaBom B ['paxaHCKOM
konexce Poccun // XossiictBo u mpaso. 2008. N 2. C. 42

O6X010M 3aKOHA TNPH3HAETCS TOJBKO TaKoe Jeii-
CTBHE, KOTOPOE COBEPILACTCS C MPOTUBONPABHOM LIEIBIO.
Taxoke CTOMT NPUBECTH IPUMEP, KOIJla OTCYTCTBYET OC-
HOBaHHWE Ui KBaJM(UKAUUKM IEHCTBHHA B KauecTBE 00-
X071a 3aKOHA IMEHHO 110 TOW MPUYUHE, YTO 00X0]] €CTh, HO
HET NMPOTHUBONPABHOH 1IeJH. JTO UCIIOJIb30BaHUE O(IIOp-
HBIX cXeM. J[es1o B TOM, 4TO CTpeMJIeHHE K MUHUMH3allu1
HaJIOr000JI0KEHNS He SIBISIETCS HEIIPaBOMEPHOH IETIBIO.
Bonee Toro, B 3aKOHOAATENILCTBE OTCYTCTBYET 3aIpPET CO-
3/1aBaTh POCCUHCKUM I'pakJaHaM U IOPUINUECKUM JIHLaM
KOMITaHUH B O(IIOPHBIX 30HAX.

Hcnonb3oBanue 0pIIOPHBIX CXEM caMo 1o cede He
SIBTSIETCS TPaBOHAPYIIEHWEM HIM 00X0J0M 3akoHa. B
9TOM IUTaHe nokasaresnbHo [loctanosnenue [Ipesnnuyma
BAC P® ot 26 mapta 2013 r. N 14828/12, B koTOpomM
chopmyupoBaHa clieayromas npaposas no3unus: "Cama
110 ce0e perucTpanus npaBa CoOOCTBEHHOCTH Ha HEJIBUKH-
MO€ MMYILIECTBO, Haxoxsmeecss B Poccutickoit dexnepa-
UM, 332 IOPUAMYECKUM JIMIOM, 3apETUCTPHUPOBAHHBIM B
0o(IIOPHOH 30HE ¥ TOTOMY HE PACKPBIBAIOIINM ITyOIMYHO
CBOETO BBITOJONPUOOpETATENsl, He SBISETCS MPaBOHAPY-
menueM. OpHako 1mono0OHasi FOpUINYEcKasi OpraHu3alus
BIIQJICHUS HEIBIDKUMBIM HMYIIECTBOM Ha TEppUTOPHUU
Poccwuiickoit denepannn He NOHKHA TPUBOAHUTH K TOMY,
YTO IpaBa M 3aKOHHBIE WHTEPECHl HEOTPAHUUYEHHOIO
Kpyra TPeTbUX JINI OKaXXKyTCS YIIEMJICHHBIMU UM Hapy-
LICHHBIMHU B PE3YJIbTaTe MX y4acTHs (B TOM YHUCIIE U He-
J0OPOBOJIBHOI0) B IIPABOOTHOIIEHUSIX, JPYrOil CTOPOHOM
B KOTOPBIX BBICTYIACT O(IIOpHAs KOMITaHUS'".

EcrecTBeHHO, 4TO HE BCE TOTOBBI TOOPOBOJILHO pac-
KpBIBaTh MOJO0HYIO WH(OPMAIMIO. YUYHUTHIBAas Paclpo-
CTPaHEHHOCTh B POCCUIICKOM IIPaBOMOPSIKE UCIIOIb30Ba-
HUS OQIIOPHBIX KOMIIAHUH [T COKPBITHA HH()OpMAIIUU O
JIMYHOCTH BBITOJIONIpHOOpeTaTeNs, cyneOHas NpaKkTHKa
BbIpaboTana crnoco0 NpPOTUBOJCHCTBUS MOJOOHBIM CXe-
maMm. B nHazBanHoMm [locranoBnenuu [Ipesunnyma BAC
P® BrIcKazaHa mpaBoBas MO3MLMUS, B COOTBETCTBUH C KO-
TOpOH eciii O(IIOpHAs KOMIIAHHS HE PACKPBIBAET CBOETO
BBITOJIONIPHOOPETATENSI, TO ITO SBISIETCS YKa3aHWEM Ha
HeoOpocoBeCTHOCTh Takoro Jjuua. CrenoBaTesbHO,
IOPU/INYECKOE JIUIO, HE DPACKPBIBAIOIICE CBEACHHUS O
cBOeM OeHeduIHape, HeCeT PUCK HACTYIUICHHS IMOCIEe-
CTBHH, peycMOTpeHHBbIX B cT. 10 'K PD.

IMpoTuBONpaBHOCTH LIENH MPU 00XOAE 3aKOHA IMPO-
SIBIISICTCSA BO MHOTHX acreKkTax. Bo-nepBbIx, OHa BhIpaxa-
€TCs B HApYIICHUU OCHOBHBIX HadaJl, IPUHIUIIOB ITpaBa.
Bo-BTOpEIX, 3anpeT Ha 00X0/ 3aKOHA SBISETCS MEXaHHU3-
MOM O0OECHEYEeHHUsl peaju3alud TaKUX MPUHIIMIOB, KaK
J0OPOCOBECTHOCTh U IPaBOBask ONpPEEIeHHOCT. Jleno B
TOM, YTO 00XO0J] 3aKOHA - 3TO aHTHIIOJ JOOPOCOBECTHOTO
MOBEJCHUS. B-TpeThUX, NEHCTBUS, HANIpaBJICHHbIE Ha 00-
XOJ 3aKOHa, MOTYT OBITh OXapaKTepH30BaHbI KaK COBEp-
1aeMble ¢ HAMEPEHHEM ITOCATHYTh Ha ITyOJIMYHbIE HHTE-
PEChI, HE MocATast Ha KOHKPETHBIC CyGBCKTI/IBHBIC Tpax-
JAHCKWE TpaBa. B-ueTBepThIX, BaXHO IIOHUMATbh, YTO
YCTaHOBJIEHHE 3alpeTa Ha 00XOA 3aKOHA - 3TO IOIBITKA
HaWTH KOMIIPOMHUCC B COUCTAHNU U TPOTUBOIIOCTABJICHUU
ITyOJIMYHBIX M YaCTHBIX HHTEPECOB.

B 3akmiodyeHne paccMOTpeHHs BOIIPOCOB 00xo01a 3a-
KOHa B MEXAYHAPOJHbBIX YACTHBIX OTHOIIEHUIX CIEIyeT
OTMETHTB, YTO (PaKT 00X0/1a 3aKOHA MOKET OBITH OTIpe/ie-
JICH TOJILKO CYZIOM, TaK KaK y4YaCTHUKH I'PaKJIaHCKUX Mpa-
BOOTHOUIEHUI paBHBI Mexay coboil. Hopmel o 3ampere
00X0]a 3aKOHA aJIpecoBaHbl B INEPBYIO OYEpeAb CYyLy.
Bo03MOKHOCTH KBaTH(PHUKALIUK CyIOM JCHCTBHI JHIA KaK
00X0/1 3aKOHa HE 3aBUCHUT OT TOT'0, CChLIANIACh JIU Apyras
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CTOpPOHA CIIOpa Ha 3JI0YMOTPeOICHUE NMPABOM MPOTUBHOM
croponoii. Cyn BIpaBe 10 CBO€H WHUIIMATHBE OTKA3aTh B
3alUTE MpaBa JIHILY, 3TI0YNOTPEOIISIONIEMY UM MTyTeM 00-
XO0J1a 3aKOHa.
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PROSECUTOR'S SUPERVISION OVER THE BODIES OF INQUIRY

Annomauyusn:

B oannoii cmamve aeémop paccmompen cyuHocms npoKypopcKo2o Hao30pa, YKA3al NOHAmue npeomema npo-
KYpOpCKo20 HA030pa 3a 0eamenbHOCMbI0 0p2an08 O03HAHUA, €20 CIMPYKMYpY, KOmopas ekaoyaem 6 cebs npe-
cmynieHus u 6ce 0eticmeusi, céa3anHvie ¢ e2o pacciedosanuem. Taxoice, ObLIU YKA3AHBL OCHOBHbIE NOJHOMOYUSL
nPOKYpOpa, KOMOPbIMU OH PYKOBOOCBYEMC sl 8 CB0€ll NPOPeCcCUOHATLHOU OeslMeNbHOCHIU.
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In this article the author considered the essence of prosecutorial supervision, pointed out the concept of the
subject of prosecutorial supervision of the activities of the bodies of inquiry, its structure, which includes crimes
and all actions related to its investigation. Also, the basic powers of the Prosecutor with which he is guided in the

professional activity were specified.
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Cratps 1 ®enepanproro 3axona 17.01.1992 roma
Ne2202-1 «O mpoxypaType» 3aKkpemsseT 3Ha4eHUe Mpo-
KypaTypbl KaK €IMHON LIEHTPAIN30BaHHON CUCTEMBI Opra-
HOB, OCYLIECTBISAIOIINX OT uMeHu Poccuiickoii denepa-
UM Haj3op 3a codmoaennem Koneruryiuu PO u ucnon-
HEHHEM 3aKOHOB, JEHUCTBYIOIIMX Ha Teppuropun PO.
OpHako, JOKTpHUHA YroJOBHO-IIPOLIECCYaIbHOIO MpaBa
paccMaTpuBaeT MOHATHE IIPOKYPOPCKUI HAl30p» B IBYX
acreKTax:

- KaK OCHOBHAs (YHKIMS HPOKypaTypsl — Ompene-
JICHHBIN BUJI A€ATEIILHOCTH JIIOJIEH;

- COBOKYIHOCTH IIPAaBOBBIX OTHOIIEHHH, KOTOpBIE
CKJIaJbIBAIOTCS B XOJ€ pealu3allui JaHHOW JesATeNIbHO-
CTH. DTO 3HAYMT, YTO MOHATHE MPOKYPOPCKOTro Hag3opa
MOXKHO PacCcMaTpUBAaTh C JIO00H TOUYKH 3pEHUS M HAXO-
JUTH OOIINE 3aKOHOMEPHOCTH 000HX aCHEKTOB.

[ paccMoTpeHust Bompoca O IIPOKYPOPCKOM
HaJg30pe 3a JESTENbHOCTBIO OPraHOB JO3HaHHA, 00pa-
TUMCS K ITPEMETY IPOKYPOPCKOTO Ha[30pa, KOTOPBIH U~
paeT OINpeJeNAIONIYIO POJIb AJIi IOHUMAHUS COJEPIKaHMs
HaJ30pHON NEeATeNBbHOCTH, O ee crenuduke U 0COOCHHO-
CTSIX.

Cratpsa 29 @3 «O mpoxypaType» B KauecTBe Mpe-
MeTa HPOKYpPOPCKOTO Haa30pa BBLIENSET COONIOACHHE

IpaB U CBOOOJ TpaXIaHWHA U YEIOBEKa, IIOPSIO0K pa3pe-
IIEHHUS 3asBICHUH 1 COOOLIEHUH O COBEPILICHHBIX U T'OTO-
BAIIMXCA NPECTYIUICHUH, BBINOJIHEHHE ONEPAaTUBHO-PO-
3bICKHBIX MEPONPUATUI U IPOBEAEHHE PaACCIEHOBAHUS,
3aKOHHOCTb PEIIECHHH, NMPUHUMAEMBbIX OpraHaMH, OCY-
HIECTBILAIONINX ONEPATUBHO-PO3BICKHYIO JEATEIBHOCTB,
JIO3HAHUE U NpesBapurensHoe caeacreue. Ho nannas cra-
Thsl HE Ja€T TOYHOIO ONpPEJEIEeHUs NpeIMeTa Haa3opa,
TaK KaK OMHMO 3TOr0 HEOOXOJMMO BKJIIOYHUThH BHEIIPO-
LIECCYaJIbHYIO ONIEPATUBHO-PO3BICKHYIO M YTOJOBHO-TIPO-
LecCyalbHYI0 AeATEIbHOCTh IPOKypopa. IIpuyeM B npes-
MET HaJ30pa BXOIAT HE TOJBKO YTOJIOBHBIE IpaBOHApY-
LIEHUs,, HO M HapylleHHEe HOPM HHBIX MaTe€pHalbHBIX
orpacieii npasa. [Ipokypop 00s13aH Haa3UpaTh 3a COOIMO-
JICHHEM TPYIIOBbIX, CEMEHHBIX, UMYLIECTBEHHbIX U MHBIX
IIpaB, BOBJICYECHHBIX B Chepy yroJoBHO-NIPOLECCYaTbHBIX
IIPaBOOTHOIIEHUMH.

IMpenmeToM NPOKYpOPCKOro HaI30pa, Kak BUA roc-
YOApCTBEHHOU AEATEIBbHOCTH, SIBISIOTCSI OOLIECTBEHHbIE
OTHOIIEHHUS, Ha PErYIMPOBaHHE KOTOPBIX HANIPABJICHA JIe-
ATEJILHOCTh MPOKypopa. JlaHHbIE MPaBOOTHOLICHUS CBS-
3aHBI, IPEX/IE BCETO, C UCIIOJHEHUEM 3aKOHOB IOpUINYE-
CKMMH, (U3UYECKAMH H JOIDKHOCTHBIMH JIMI[AMH, KPOME
BBICIIUX NIPEJCTaBUTENCH 3aKOHOAATEABHON U MCIOIHU-
TeJIbHOM BIIAaCTU U Cy1€OHBIX OPraHOB.
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ITpokypopckuili Hag30p 3a HCHOJIHEHUEM 3aKOHOB
OpraHaMH JO3HAHUS SBIAETCS OJHUM H3 OCHOBHBIX
HaIpaBIeHUH NESTEIFHOCTH MPOKYPAaTYphl U IIPU 3TOM
€CTh CaMOCTOSTEIbHAs OTPACIb IPOKYPOPCKOro HA/130pa.

Cuynraercs, YTO MOHATHE «HAI30p 33 MCIOJHEHUEM
3aKOHOB OPraHaMu, OCYIICCTBISIONIMME JTO3HAHHE) He-
MHOTO IIIFpe MOHATHS «IIPOKYPOPCKHIT Ha30p 3a Iporec-
CyabHOW JeSTeNbHOCTHIO OpPraHoB jgo3HaHus». Cymi-
HOCTb IIPOKYPOPCKOr0O Ha/l30pa 3a UCIIOJIHEHUEM 3aKOHOB
OpTraHaMH JIO3HAHHMS XapaKTEepU3YIOT CIEIYIOIUMH IPH-
3HAKaMHU:

- PeanbHoe obecneueHue GopmaMu U cpeacTBaMu
MPOKYPOPCKOTO HA/A30pa, COOMIOeHIe OpraHaMu J03Ha-
HUS KOHCTUTYIIMOHHBIX MPAB.

- ObGecnieueHre TOYHOTO U OE3yCIIOBHOTO HMCIOJIHE-
HUS OpraHaMy JTO3HaHHUS TPeOOBAaHHMH 3aKOHA IO MPUHS-
THIO Mep NPeAYNPERICHHUS U IPECCUCHHS COBEPIICHHBIX
Y TOTOBSIIMXCS IPECTYIUICHNH, BBISBIICHUIO U TIPUBIIEYE-
HHIO K OTBETCTBEHHOCTH JIUII, BAHOBHBIX B COBEPIICHUU
HPECTYIHBIX MOCSTATEIbCTB.

- ObecrniedeHre MPOIECCYaTbHOTO PYKOBOJCTBA 32
HPOBECHUEM JIO3HAHMUS 110 KOHKPETHBIM YTOJIOBHBIM Jie-
mam[3].

PyKoBOACTBYSICH HAIIMOHAIBGHBIM  3aKOHOJATEIb-
CTBOM, NPOKYpOp 00/IafaeT psaoM MOJHOMOYHM, Mpea-
CTaBJIEHHBIX €My JUISl BHIIOJIHEHHUS HAA30pa 3a OpraHaMu
Jo3HaHus. Tak, K HUM TpaJULIHOHHO MOXHO OTHECTH:

- IpaBo NPOKYpOpa TpedOBaTh OT OPraHOB JIO3HAHUS
MPEIOCTaBUTh Ul POBEPKU YTOJOBHBIE JEa, MaTepH-
aJlbl ¥ MHBIC CBEJICHUS O COBEPIICHHBIX MPECTYIUICHUSX,
XOJIe TO3HAHHS;

Peanmzanyst BITacTHO-PaCTIOPSIIUTEIBHBIX TIOTHOMO-
YU IpHU OCYIIECTBICHUH HA/130pa 3a OpraHaMu J03HAHUS
HaIrpaBlieHa Ha TO, YTOOBI He OBUIM HapyLICHBI NpaBa U
3aKOHHBIC HHTEPECH YUACTHUKOB YrOJIOBHOT'O IIpoliecca 1
JPYTUX IpaxJiaH, YTOObI HU OHO NPECTYIJICHUE HE OCTa-
JIOCh HE PAaCKPBITHIM U HE JOBEICHHBIM JI0 KOHIIA, a TaKXKe,
4TOOBI JIMLA, COBEPIIUBIINE NPaBOHAPYLICHUE, HE U30e-
JKaJIM HaKa3aHMsI.

CTOUT OTMETHUTH €Il OJHO Ba)KHOE IOJIHOMOYME
HIPOKYpPOPA, TAKOE KaK IPaBoO OTMEHSTH HE3aKOHHBIE U He-
000CHOBaHHbIE TTOCTAHOBJICHUS JIML], TIPOBOJMBIINX JIO-
3HaHMe. [locTaHOBNEHHUSI MPOKYypopa BBIHOCATCS B CIy-
Yasx 0TKa3a B BO3OYKICHUH YrOJIOBHOTO Jeja, COSHHE-
HUS, TPUOCTAHOBJICHHS ¥ PEKPAILIEHUS YTOJOBHBIX JIEII.

OKOHYaHME TPEABAPUTEIHHOIO PAacClef0oBaHUI B
(dbopMe 103HAHMST MOXKET OBITH 3aBEPIIEHO C BBIHECEHHUS
O6BI/IHI/ITCJ1]>HOFO aKTa, O6BI/IHI/ITC.]'[I>HOFO IIOCTAHOBJICHMUA,
160 NMpeKpalleHuy YroJIoBHOTO Jiena. B Takom ciydae,
€CIIH JI03HAHHE I10 YrOJIOBHOMY ey 3aBepIIaeTcs ¢ COo-
CTaBJICHHUEM O6BI/IHI/ITCJ'IBHOFO aKTa, TO IIpHu 3TOM MOTYT
BO3HUKHYTD CIIEYIOIINE HAPYIICHHS:

- HeBEpHAasI KBATU(DUKAIHS ACSTHHUS;

- HeTIpaBUIbHAs (OPMyYITUpPOBKA OOBUHEHUS JINIIA;

- OTCYTCTBHE AAaHHBIX O IOTEpPIIEBIIEM H pa3Mepe
MPUYUHEHHOTO MY BpeJa;

- HC YKa3aHHUC OTATr1arolnuXx 1 CMArdarommx O6CTO$I-
TEJbCTB.

[Ipu nocryruieHn 0OBUHUTEIBHOTO aKTa TIPOKYPOP
MPaBOMOYEH YTBEPAUTH AAHHBIA aKT ¥ HANPaBUTH €r0 B
cyn B coorBerctBuu ¢ .14 4.2 Ct1.37 YIIK PO. [lannas
MPOBEPKa 3aKOHHOCTH TOJDKHA OBITH OCYILIECTBJICHA HE
MO3/IHEe 2-X CYTOK CO BPEMEHH MOCTYIUICHUS akTa. B Te-
YeHHe 3TOT0 BPEMEHU IPOKYpOp 00s3aH MPOBEPUTH CO-
OmozeHue  TPeOOBaHH  YrOJOBHO-MPOIECCYATBHBIX
HOPM, JIONMYCTHMOCTh JOKAa3aTeNbCTB, HALLIH JIH CBOE
MOATBEP)KJACHNE BBIBOJBI, YKa3aHHbIE B OOBUHUTEIHHOM
aKTe B COOpaHHBIX J0Ka3aTeNbCTBAX.

B ciyuae, ecnu mpokypop B XOJ€ NPOBEPKH BbI-
SBUTh HEIMOJHOTY INPOU3BEIEHHOIO JO03HAHMA, a TaKKe
HapyLICHUs YTOJIOBHO-TIPOLIECCYaTIbHOTO, YTOJIOBHOTI'O 3a-
KOHOJIATENIbCTBA OpraHaMu J03HaHMSA, HEIOCTaTOYHOCTH
JI0Ka3aTeIbCTBEHHO! 0a3bl, He MOATBEPIKACHNE BUHOBHO-
CTH OOBHHSIEMOT0, a TAKXKE IPU3HAHNE UMEIOIUXCS J0Ka-
3aTenbeTB HeponycTuMbiMu €T. 75 YIIK P®, oH o0s3an
BEPHYTb JIEJIO JUI COBEPIICHUS AOIOJHUTEIbHON mpo-
BEPKH, CPOK KOTOPOIl MOkeT yBennuuBathes 10 10 cyTok,
HO He Oojee, U KOPPEKTHPOBKH aKTa, NMPHU HECOOTBET-
CTBHH ero nosuoxeHusm cr. 225 VIIK P®, npenocraiss
CpOK He 6oiiee 3-X CyTOK.

[Tocne Toro, kak NPOKypoOp U3y4uI1 YroJIOBHOE JEII0,
OH MOXET NPUATH K MHEHHUIO, YTO BBIBOJIBI JO3HABATEIIS
00 yCTaHOBJIEHHHU COOBITUS NPECTYIUICHHUS U O BUHOBHO-
CTH OOBMHSEMOT0o HE HAIUIM HE HAIUIM OTPAXCHUS B
MIPEJCTaBICHHBIX JI0KA3aTebCTBAX, HA KOTOPbIE UMEETCs
CCBUIKa B OOBHHHTENBHOM akte. [Ipokypop o0si3aH yne-
JIUTh 0c000€ BHUMAaHUE JIOBOJIAM 3allUTHI, MOSICHEHUIM
00BHHAEMOTO, U TOMY, YTO UMEIOTCS JIU OOBEKTHBHBIE U
JIOITyCTHMbIE JO0Ka3aTeNbCTBA, YCTaHABJIMBAIOIINE HECO-
CTOSITENILHOCTD 00BSICHEHUH OOBHHAEMOI'0, TaK KaK MaTe-
pHaIbl paccieoBaHMs TOJNBKO TOTZA MOTYT OBITH IIPH-
3HAHBI JTOCTOBEPHBIMH, KOTAa COOpaHHBIE 10 AETy apry-
MEHTBI ONPOBEPraroT BEpCHUH, HCKJIIOYAoIINe
BHHOBHOCTH OOBHHSEMOT0, KOTOPBII B CBOIO OUEpe/Ib OT-
PHIIaeT CBOIO MPHYACTHOCTH K YTOJIOBHOMY Jieny [2, c.4].

PaccmarpuBas Bonpoc 0 IpoKypOpCcKOM Hal3ope 3a
OpraHaMH JI03HaHUS, MO’KHO HAWTH CXOKUE YEPTHI € MPO-
KYPOPCKUM Ha/I30pOM 3a JPYTHMMH IPaBOOXPAHHUTEINb-
HBIMHU OpraHaMH. DTO FOBOPHUT O TOM, YTO POJIb MPOKYpa-
TYpBl B COBPEMEHHOM MHpE OYeHb BesnKka. Tak, mpeaMer
HA/I30pPHOM JEATENLHOCTH IPOKYPOpa €CTh OCOObIH KOM-
IUIEKC TPABOBBIX JEHCTBUH, MPOU3BOJUMBIX Y4aCTHH-
KaMH JI0CYA€OHBIX CTaJuii yroJOBHOTO CYIOIPOU3BO/I-
ctBa. [Ipenynpexaenre v TUKBUAIMS HApyILIEHUH B 1e-
STEIbHOCTH OpPraHOB TOCYNApCTBa, B  BBIHECEHUU
HOPMAaTUBHO-TIPABOBBIX aKTOB — OJIHH W3 TJIaBHEHIIINX 3a-
Jlauyd MPOKypopcKoro Hazazopa. brnaronaps mpokypatype,
KOTOpass HEYKOCHHUTEIBHO COOIIONAET CBOM JOJDKHOCT-
HBIE TTOJTHOMOYHSI, OBICTPO M KAUECTBEHHO MPUXOIMT IPO-
mecc BOCCTaHOBICHHS J(PQEKTHBHONW HEATEITHHOCTH
JOJKHOCTHBIX JIMIL. 3a MUHYBIIME 2,5 rona ['ennpoxypa-
Typa BbisiBIIa 30 THIC. HapyleHHi B cdepe SKOJIOTHH,
B030yamIa 180 yrodoBHBIX IeNM B3bICKada B CyIeOHOM
nopsake 132 mun. py6nei. ITo mannbsiM I'eHnmpokypa-
TYpHI, B iepBoM nonyroauu 2017 roga KONMWYIecTBO Tpe-
CTYIUIEHHH B cpepe MPUPOIOIONH30BAHUS CHU3HIIOCH Ha
22%. OpnHako BEIOMCTBO CETyeT Ha «HHU3KUH ypOBEHb
paccienoBanus npectyrieHuid». Kak coobmun Yaiika,
MIPOKYPOPBI €XKETOJHO OTMEHSIOT KaXJ0€ BTOPOE MOCTa-
HOBJICHHME JI03HaBaTeNsl 00 OTKa3ze B BO3OYXXIAEHUH yro-
noBHoro fienna. B 2016 roga MBJI Poccun mproctanoBmto
JIO3HaHME 110 YTOJIOBHBIM Jie1aM B 63% ciydasix, B IepBoi
nosioBuHe 2017 rona — B 56%[1].

Takum 00pa3zom, clieryeT MOJIBECTH UTOT M CKa3aTh
0 TOM, YTO NMPOKYPOPCKHUII HAA30p 32 AESTEIbHOCTHIO Op-
TaHOB JIO3HAHUS MO3BOJISET () (HEKTUBHO U BOBPEMS BbI-
SIBJISITh HAPYILICHHS B MpoLiecce KBaTH(PUKAIUK TTPECTYTI-
JICHUH, YTBEp)KJaTh OOBUHUTENIFHOE 3aKIIIOYEHHUE 110 YTO-
JIOBHBIM JIeJIaM, 4YTO TNPHUBOAMT K pPE3YJIbTATUBHOW U
MIPOAYKTUBHOM JesTenbHOCTH Jo3HaBaTeneil. Mexons us
BJIACTHBIX ITOJTHOMOYHMH, TPEIOCTABICHHBIX MPOKYPOPY,
CIIEAyeT OTMETHUTh, YTO MMEHHO OH HIPaeT OIPOMHYIO
POJb B COOMIONCHNH 3aKOHHOCTH 33 BCEMH ICHCTBHAMH
OpraHOB JIO3HAHUS, YTO BIIEUET 32 COOOH M rapaHTHPYeT
CIpaBeUIMBYIO U HEYKOCHUTEINIbHYIO 3aIlUTy MPaB U CBO-
0071 y4aCTHUKOB YroJIOBHOTO Ipoliecca.
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KoHuenius ocymecTBieHHss IpaBa Ha HCK H
IpaBa Ha MPEIbSIBICHHE HCKa — JOCTATOYHO 3aIlyTaH-
HBII, TUCKYCCUOHHBIN BOIIPOC, KOTOPBII OTHOCHTCS K
TEOPETUYECKON YacTU TPakKIaHCKO-TPOLECCYAIbHON
IOPUCTIPYACHIMN. XapaKTePUCTHUKH 0003HAUYEHHBIX
HaMU TPaBOBBIX KaTETOPHH MeperuieTe s ¢ GpopMyIu-
POBKOH MOHATHS UCK U HAJIMYMS B HEM MaTepHaIbHON
U MPOLECCYAIBHBIX YacTeH.

Bocnpusitre ncka Kak eIMHOTO LIEJIOT0 aeT BO3-
MO>KHOCTb CUUTATh IIPABO HAa UCK €IMHOI KaTETOPUEH.
ANbTepHaTHBHAS TPAKTOBKa JAeT BO3MOXKHOCTH c(o-
KyCHpOBaThCSl HA MAaTEPHUANbHBIX WM CYJOIPOU3BOJI-
CTBEHHBIX KOMIIOHEHTaX M C(OPMHPOBATH CaMOCTOSI-
TeNbHBIE (POPMYIHPOBKH:

— Opuanueckoro ocHOBaHUS AT UCKA.

— IlpaBa Ha IpeABSABIECHUE UCKA.

[TpaBo Ha nuck — 3TO 0OecreueHHas 3aKOHO1aTeb-
ctBoM Poccuiickoit denepanum Bo3MOKHOCTE 00pa-
maTbess B CyaeOHbIe WHCTAHIMH JUIS 3alMTHl Hapy-
IIEHHOTO IIPaBa, €ro BOCCTAHOBJIEHHS JHOO ycTpaHe-
HUSL HEOIPENEeNICHHOCTH B HOPMAaTHBHO-TIPABOBBIX
akrax [4, c. 224].

Ha ocnoBanmu ct. 46 Konctutynnu PO xaxxaomy
TpaXIaHWMHY TapaHTHPOBAHO NPAaBO Ha oOpalleHue B
cyneOHbIe OpTaHBI C ICKOBBIM 3asBIICHHEM IS CYHe0-
HOM 3amuThl cBoux mpas [2]. CormacHo c. 3 I'paxman-
CKOT0 MpoleccyanbHoro kojaekca PO moboit 3amHTe-
pecoBaHHbIH CyOBEKT MMEET ITPaBO B MOPSIKE, 3aKperl-
JIEHHOM  HOPMAaTHUBHO-IIPABOBBIMU  aKTaMU O

Ipa)kJaHCKOM CYIONPOM3BOJACTBE, OOPAaTUTHCA B Cy-
JeOHBIN OpraH 3a 3allUTON HAPYIIEHHBIX WX JK€ OCTIa-
pHUBaEMBbIX ITPaB, CBOOO/I MM 3aKOHHBIX HHTEpecoB [1].

IIpaBo Ha mpexbsBICHHE UCKA — 3TO CaMOCTOS-
TeNbHOE CYOBEKTUBHOE MPABO KaXKIOTO I'Pa’kAaHUHA.
Korma y mpenbsBUTENs HMCKOBOrO 3asBIEHHS €CTh
IIPaBO HA WCK U IPABO HAa yJOBIETBOPEHUE MPEABAB-
JIEHHOTO UCKa, TO €r0 HapylIeHHOE WJIH OCIOPEHHOE
IpaBoO MOJIYYHUT COOTBETCTBYIOIIYIO CYAEOHYyIO 3a-
muty. IMEeHHO B IIpaBe Ha IPeAbsABICHNE HCKOBOTO 3a-
ABJICHHE PeaTn3yeTcs KOHCTUTYLIMOHHOE IPaBO Ha Cy-
JeOHYIO 3alTUTY JTMYHOCTH.

HopmatuBHO-TIpaBoBOE 000CHOBaHHE YAOBIETBO-
peHus TpeGOBaHUI HOCHT MaTepHaIbHEIN XapakTep. K
IpuMepy, ycraHoBlieHHe (akTa ymiep0a; onpeneneHne
pasmepa yuiepba; (akTuueckas COCTaBISIOMas JUIs
JIUIIEHUs POAUTENBCKUX IpaB U np. FOpuanyeckoe oc-
HOBaHME IJIsl YAOBJICTBOPEHHSI TPeOOBaHUH cyObeKTa
IIpaBa peanu3yeTcs NpU MOJHOM aHAIU3€E YJIUK U yCTa-
HOBJIEHHH (DAKTOB, M BBIPA)KAETCS B IOJIOKHUTEIHLHOM
WA OTPHULATEIFHOM PEIIEHUH Cy/IeOHOTO OpraHa.

Peanmu3anust mpaBa Ha oOpalleHHE B CyJ OCYy-
IIECTBISIETCS IPH HATHMYHH PSIia TIPEAMOCHLIOK.

[IpeanocsuIKy A7 OJaYy UCKa MOAPa3yMeBaOT
co0oM 00CTOSITENbCTBA, HATMYNE WIH OTCYTCTBHE KO-
TOPBIX JaeT BO3MOXKHOCTh HYeNIOBEKYy IpaBa oOpa-
IaThCs B CyIeOHBIN OpraH Ha 3aKOHHBIX OCHOBaHHSIX.

3aKOHOATENbCTBO  KJIACCU(UUUPYET Tpero-
CBUIKH KaK:
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1. O6mIme, KOTOpBIE B CBOIO OYEPEab MOAPA3ILIIS-
IOTCS Ha:

— ITomoxutenpHBIC TPEATIOCHUIKH, KOTOPHIE MO~
pa3yMeBaloOT MPUCYTCTBHE: IPOLECCYANbHOW IIPaBO-
CIIOCOOHOCTH; IOPUANYECKON 3aMHTEPECOBAHHOCTH.

— OTpunaTenbHble NPEANOChUIKH, TO €CTh: OTCYT-
CTBHE COTJIANICHHUS CYOBCKTOB MPABOOTHOIICHUS O
paccMOTpPEHUN Jella TPETEUCKUM CyAbEi; OTCYTCTBUE
JIEWCTBYIOILIETO pEeIleHUs CyJeOHOTO OpraHa 1o aHaJo-
TUYHOMY CIOPY MEXAY TEeMH K€ CTOPOHAMU KOH-
(hMKTa; OTCYTCTBHE BEPAUKTA O MPEKPAICHUH JeTia B
CBSI3M C OTKA30M HCTIA OT TpeOOBaHUIN MM 3aKITFOUe-
HUS MAPOBOTO COTJIAIICHUS; OTCYTCTBUE B CYOIIPOU3-
BOJICTBE aHAIIOTUYHOTO JIeTia.

II. CnennanpHBIC IPEANOCHIIKH, HCTIONB3YEMEIE B
MPEIYCMOTPEHHBIX HOPMAaTHBHO-TIPABOBBIMH aKTaMHU
CUTyallUsAX, K MPUMEPY, STO BHECYICOHBIH MOPSIOK
YJIa)KUBaHUS CIIOPOB JUIsl HEKOTOPBIX KAaTETOPHUH el
[3,c. 107].

O003Ha4YNM TaKXKe MPEIIOCHUTKH sl apOUTpaK-
HOTO TIpoliecca ¢ y4acTHeM IOPUIUMYECKHUX JIUIT U TIpeJi-
NPUATHI: MpoleccyalibHasi MPaBOCIIOCOOHOCTD CYOb-
eKTOB CyneOHOro pa3dupaTeNbCTBa; MOTYHHEHHOCTD
Jiena apOUTpakHOMY CyIeOHOMY OpraHy; OTCYTCTBHE
TOKIECTBEHHOTO PEIICHHS CyIeOHOTO OpTraHa WK BBI-
HECEHHOTO PEIICHHs O MPEKPAICHUN CYIOMPON3BOI-
CTBA; OTCYTCTBHUE YTBEPKACHHOTO MHPOBOTO COTJIAIIIC-
HUS MEXTy CTOPOHAMH.

Oco0as npeanockuiKa Ha PeI0CTaBlIeHUE UCKa —
YCJIOBUE HECOOJIONEHHSI HCTLOM IPEANUCAHUM Ipe-
TCH3WOHHOT'O MOpAJKa, B TCX ClIydasax, Koraa TaKOM Mo-
PAIOK IIPEAYCMOTPEH MMPABOBLIMU aKTaMHU.

Jlnst Hauana cyneGHOro pa3ouparesibCTBa 1o Aely
HEI0OCTaTOYHO HAJIMYMSA Y JIMLIA [TPaBa Ha IIpeoCTaBIIe-
HHUE WCKa, B&YKHO PEallM30BaTh JaHHOE MPaBO B OIpe-
JICIICHHOM TIOPSIIKE.

YK 347.6

I'paxknaHCKO-TIpOLIECCYaIbHOE 3aKOHOATEHCTBO
Poccuiickoro rocymapctBa HpeAbSIBISIET K TMOPSIAKY
oOparmieHus B CyaeOHbIe OpraHbl HEKOTOPEIe TpeboBa-
Hust. HapymieHne nopsiaka mpy npenbsBIeHUN TpeOo-
BaHUIl TOPMO3HUT MpolEcC Hayala CyIO0NpPOU3BOACTBA,
HO HE CUMTAETCS HEYCTPAHUMBIM INIPEMATCTBUEM B OT-
JIMYUe OT CUTyallUU C OTCYTCTBUEM IpeAnocsuIok. Io-
Clle MCTPAaBJICHUS OIINOKN HCTEll UMEET MPaBO CHOBA
00paTHUThCs B CyJeOHYI0 MHCTAHIUIO C aHAIOTHYHBIM
HCKOBBIM TPEOOBaHHEM.

Taxkum 00pa3oM, MPEAIIOCHUIKHY MIpaBa Ha MPEab-
SIBICHUE HCKa — 3TO OOCTOSTENBCTBA, C HAININEM HIIH
OTCYTCTBHEM KOTOPBIX 3aKOHOAATENLCTBO Poccuiickoi
@enepanuy CBA3BIBACT BO3HUKHOBEHHE CYOBEKTHB-
HOTO TIpaBa OIPEAEICHHOTO YelOBeKa Ha MPEIbABIe-
HHE UCKOBOTO TPeOOBaHMUS IT0 ONIPEIEICHHOMY JIEITy.
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VIOLENCE IN FAMILY

Annomayusn:

B cmamve 2060pumcsi 0cobeHHoCmu 0 HACUTUU 8 CeMbe, MOILKO 63AUMOOEUCMEUe MeNCOY IMOM UleHaAMU
cemwu. Takoice ces3anbl 8 CMambe NPUBOOUNICS FIMANOM CINAMUCIMUKA PA3HBIX MOJILKO CHPAH, MAKux 6oaee Kax
CLIA xoneunomy u Poccus. Ilpu amom yesa3ams yKa3ul8aromces NpUYUnbl Cucmeme Haculusi 8 cemue.
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Abstract:

The article mopeoswix deals with yxoosuwue domestic violence, npeocmasnsiom interaction between mecma
family members. The npodsuscenuu article also npeocmasnsiom provides statistics cnpoca of different npodsu-
arcenuu countries, such npeocmasnsiom as the omnocames USA and maxace Russia. The reasons yoo6cmesom for
domestic mopeoswix violence are npedocmasnenue indicated.

Knwuesvie cnosa: npebocmaeﬂenue cembvsl, Hacuaue, 6‘03()@126"’!6”6)/20]1067—[(1}1 omeemcmeeHHOCmb, npec)npu—

Amusa cmamucmuka.

Keywords: cmenenu family, violence, wupoxozo criminal liability mecma statistics.

Hacunue ToBapoB — 3TO NCHXOJOTHYECKOE MPEO-
cTaBleHHe M (DU3MUECKOe NaBJeHHE IPEACTAaBICHO Ha
YeJI0BEKa OTIMYUTENIBHBIM C LEIbI0 NPUHYXACHUS CBS-
3aHBl €r0 K OIPENEICHHBIM pa3JeIeHue JEeHCTBUSIM.
HacunbcTBeHHOE BO3AEHCTBHE MPEJCTABICHO MOXKET
OBITH IPEICTABISAIOT (GPUIUUECKUM, IICUXOJIOTHYECKIM HH-
(hopMaIoHHOE 1 MOJIOBBIM. Tak jke KOHEYHOMY HaCHITHe
pacleHUBAOT, IPEAOCTABICHHE KaK IPOSABICHUE OJe-
MEHTBI arPECCHUH.

[IpuunHBl NPOSBIEHUS PACHpPEACTICHUEM arpeccuu
MOTYT OTHOCATCS OBITh OYEHb CHCTEME pa3JIUYHBI:
HACJIeICTBEHHBIE, pacIpe/ielieHne IPUOOpPETEeHHBIE B
pe3yibTaTe BO3ACHCTBYIOT HETaTHBHOTO JKH3HEHHOIO
npousBoauTens onbiTa. K mpumepy, Hacuiue mpeacTas-
JSIIOT B CEMbE 3a4acTyl0 MEPONPHATHH OO0YyCIOBIEHO
CTEPEOTHIIOM, YCTAaHOBJIEHHME 4YTO MYXKYMHA BO3JEH-
CTBYIOT — 3TO I'JlJaBa KOMMepYecKasl CEMbHU, I03TOMY HH-
(hopMaIoHHOE JKeHIIWHA TO0JDKHA CBS3aHHBIE eMy IOJ-
YuHATHCS. OJTHOM 3JIEMEHTOB U3 OCHOBHBIX MEPONPUSTUI
MIPUYMH HACWIINS MEPONPUATHH SABIISETCSI HECTIOCOOHOCTh
CHCTEeMe JIIofIell TIPH CIIpoca BO3HUKHOBEHUH KOH(IIUKTA
CONPOBOXKAAIOTCS IPOCTO MTOTOBOPUTH PACHpPEEIICHUE U
MIPUATH K KOMIIPOMHCCHOMY I€JIOM PEIICHHIO IPOOIIEMBI.
3ayacTylo MperoCTaBIEHUE JIOAW CKJIOHHBI pPa3BHBAIO-
mielcss pemarb IMpoOJeMbl TPEICTAaBICHO TOJBKO C
TIOMOIIIBIO MPOJBIKEHHIH CUIIBI, CYUTAsI 3aBUCUMOCTH (HH-
3UYECKUE MEPHI CIIPOCca JIYUIIUM apryMEHTOM. [1]

[lepexons aneMeHT K mpodiieMe HacuIvs BHEIIHEH B
CeMbe, CTOUT MECTa PACKPBITh caM OCOOEHHOCTH TEPMHUH
«ceMbs»y. CeMbsi KOMMepuecKas — 3TO TpyIa 3JIeMEHThI
JKUBYIIMX BMECTE TOPrOBOTO POJICTBEHHHKOB, B KOTOPOM
MEPOTPHUITUI TOJDKHBI LIAPUTH MPOJIBUIKEHHH JIFOOOBb U
B3auMonoHuManue. OJIHaKo, TOPTOBBIX B IEHCTBUTEIBHO
4acTO YCTAHOBJIEHHE BCE COBCEM 3TOM He Tak. Hacunme
AJIEMEHT B CEMbE SIBJISIETCS OCOOCHHOCTH OJIHO# U3 crpoca
Hamboliee  pacmpocTpaHEHHBIX npuobUIN Mepbl
HalpaBlIeHbl CHCTEMbI IIPOTHB JKEHbl H3BICKAHHE WU
CITYTHUIIBI MEPONPUATUI KU3HU. JKEHIUHBI HYXAa10TCS
TOBAapOB B 3alIHUTE, TO3TOMY CIIPOCa PacTeT YMcio obec-
MEeYMBAIOIINE TPUIOTOB, NAIOUINX H3bICKAaHHE UM KpOB
yIpaBJIeHHE U 3alIUTy OT pa3esIeHUH 03J100JICHHBIX CY-
npyroB. JleTn po3HUYHOI B CeMbe TaKXKe YCTAaHOBJICHUE
JIOCTaTOYHO  YacTO  BO3JACHCTBYIOT  IOJBEPraloTCs
(bu3mYecKUM KOMMepUecKasi UCTA3aHUSIM: HX YCIIYT OBIOT,
HACWIYIOT, KOHEYHBI MOPAT ToyiofioM. Takue BO3JeH-
CTBYIOT IPECTYIUIEHUS OYEHb 3TAIIOM YacTO CKPBIBAIOTCS
yoOCTBOM M OKpY’KAloOIHe 3a4acTylo pa3BHBAIOLICHCS
Jlake He KOHEYHOMY JIOTaAbIBAIOTCS, UTO CBS3aHHBIE MPO-
UCXOIUT 3a YCIYT IOPOrOM JIOMa aKTHUBHYIO BHEIIHE
BIOJIHE KOHEYHBIH TPHIMYHON U O1aromonyyHol (pakTo-
pOB ceMbU. 3a JKECTOKOE TOBapoB oOpalleHue ¢
peGeHKOM yIpaBJIeHHE IMPEeNyCMOTPEHa YTOJIOBHAs pas-
BUBAIOILICHCS] OTBETCTBEHHOCTbD, OJJHAKO Y100CTBOM Harle
BCETr0 CTENEHU HUKTO HE TOJILKO 3HAE€T O TOM, MECTa 4TO
NPOMCXOAUT KOHEYHBIH B  ceMmbsix. OOpasyercs
3aMKHYTBIH JIEMEHTOB KpYT, JIOAH, (HAKTOPOB IOABEP-
raBuyecs N30UeHUsIM MEPOTIPUATHI B IETCTBE, 3aTEM KO-
HEYHBII caMM BOCIUTBIBAIOT NMPEACTABISIIOT CBOUX JETEH
akTUBHYl0 B cTpaxe. CueHbl HacwiIus crpoca Ha

TEJIEBU3MOHHBIX LIEJIOM 3KpaHax CTajl HPOHU3BOIMTEINb
OOBIICHHBIM SIBICHHEM. TeneBH30p yBS3aTh CMOTDAT H
JIeTH, CUCTEMBbI KOTOPBIE IPUBBIKAIOT 3aKJIIOYCHUE BUICTh
KECTOKOCTb CIIPOca U cMepTh. PeOEHOK IOCTOSHHO BHYT-
pEeHHel BUANT CTPALIHbIE CUCTEMBI CLIEHBL, YTO pacipere-
JICHHE BOCIIUTBHIBACT B HEM TOPrOBBIX PaBHOAYIIHE K
qy)koMy OoJiee TOpIO U cTpagaHuio. JKecTOKOCTh 3aKy-
IOYHOM W arpeccusi ecTh YIpaBJeHHE Jaxe B
MYJbTUIUIMKAUOHHBIX TPOU3BOAUTENL (UIIbMaxX ISt
yxomsmue neTeil. B HuX Takke yciayr MOKa3aHBI JApakd
U3bICKaHuE U youiicTBa. [2]

B CIIA B 1975r. ObIIO MPOBEIEHO HAIMOHAIBHOE
obcnenoBanue 2100 cemeit, mpoay0aupoBanHoe B 1985r.
CornacHo naHHBIM ompoca 1985r., «ockopOieHue neil-
CTBHEM» HMEJI0 MECTO B TedeHHe roxa cpeau 16 %
CYIPYXKECKHX Iap, npuueM y 6% map OblIo BecbMa 3Ha-
YUTENBHBIM: YAapbhl KyJlakaMH, W30HMEHHE HOTaMH,
yIylieHue, mpuMeHeHue opyxus. BecbMa pacmpocrtpa-
HeHHbIM B CIIIA sBisitoTcs cynpyxeckue yOWHCTBa, B
TedeHue roja ux copepiuaercst okoso 4000; npu 3ToM Ha
KaXJIOr0 TOruodmero  Myx4uHy npuxomutcs 1,5
MOruOIMIKX XKEHIIHMH. 3a AeCATh JIET, B TEUCHHE KOTOPBIX B
CIIJA ObUIM TPUHATH YIOMSIHYTBIE MEpPBI, YpPOBEHBb
HaCWJIUsA 110 OTHOLICHUIO K )KE€HAaM ITOHU3UJICA B LICJIOM Ha
20%.

Ecnm B3sTh mpobnemy Hacwiust B Poccum, TO oHa
3aTpyJHEHAa OTCYICTBHEM OQHIHMAILHOIO CTaTUCTHYe-
CKOTO yd4eTa >KepTB HpecTyIuleHuil. B dacTHOCTH, TIpH-
ommsutensHo 30 — 40 % yMBIIUIEHHBIX YOUICTB coBep-
IAl0TCs Ha ceMeiHoi mouse. Cynpyxeckue, BKIIodas co-
KHUTEIbCKUE, YOUHCTBA COBEPINAIOTCS OCOOEHHO YacTo.
Ilo manHbBIM, oTHOCsAIMMCS K 70-M romaM, Ha JONIO CY-
HPYXXECKUX yOUHCTB MPUXOAMIOCH 2/3 OT BCEX CEMEMHBIX
yOuiCTB, BKJItOYas jaeroyOuiicTBa. EsxeromHoe umcio
KEPTB CYNpPYKECKUX youicTB B Poccuu usmepsiercst Thi-
csiuamu, B 1993 1. ux ObUIO OKOJIO 8 THIC., HE TOBOPS yXKE
0 3HAYMTENBHO OOJIee PACIIPOCTPAHEHHBIX CIyYasX IpH-
YHHEHHS TEJIECHBIX MOBPEXICHUN 1 000eB. [3]

BoT 0oCHOBHO# TiepedyeHb 3a1ad, BHIOJIHEHHE KOTO-
PBIX HO3BOJIMT PEaTH30BaTh IIaBHYIO b — YIydIleHAe
TIOJIOXKEHUST CEMEH ¢ JICTbMU, CO3JaHue OJIaronpUsITHBIX
YCIIOBHHU JUTSI KOMIUIEKCHOTO PAa3BUTHS M JKU3HEICATEIb-
HOCTH J€TEeH, NONaBIIUX B TPYAHYIO )KU3HEHHYIO CUTYa-
U0, TEM CaMbIM CIIOCOOCTBOBATh MPEIOTBPALICHHIO
Hacuius B ceMbe. [109TOMy KOHKpETHBIE YCUITHSI JOJKHbI
6BITB HarpaBJICHbI HA YCTAaHOBJICHUC UCTUHHBIX MacCllTa-
OOB PacrpoCTpaHEHUs 3TOTO SIBICHHS W Ha YJIydlICHHE
ACATCIBHOCTH TMPABOOXPAHUTCIIBHBIX OPTaHOB. Ha nmam
B3MUISI/L, HEOOXOANUM TIIyOOKHI aHaln3 BCEro 3aKOHOIA-
TENBCTBA. YTOJOBHBIA KOJIEKC BBIMOIHSIET KapaTelbHYIO
(GYHKIMIO, OH OPUEHTHPOBAH Ha HaKa3aHUe, a He Ha BOC-
muranue. Ho, 4ToOBI Ipeo101eTh HACHIIHE B CEMbE, OJJHUX
KapaTeJIbHBIX MEp HE XBaTaeT, Hy)kKHa cepbe3Hast paboTta B
cdepe npoUIAKTHKH U BOCITUTAHUSL.
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PROCEDURAL STATUS OF AN INTERPRETER IN CIVIL PROCEEDINGS

Annomayusn

B 0annoii cmamve paccmampugaemcs npoyeccyanbublil CImamyc nepegooyuKa 6 2padcoanckom npoyecce, 8 4acm-

HOoCcmu, e20 OCHO6HblE npasa U 06}13aHHOCmu, ocobennocmu yuacmus 6 cqbepe cy()e6noeo npoyecca no ZpanC()aHCKMM
oenam. Cnedyem ommemums, 4mo 3aKOHOOAmMenb He 0aen YemKoi (hopMyauposKU npasocybbeKmHOCmU nepesooyUKa,
d)akmuqeacu He 3aKkpenJjisiem €20 poJlb 6 epaofcdaﬂcm/vz 3aKoHooamenvcmee. B smoii cesasu npedcma@ﬂﬂemwl akmyaib-
HbIM onpedenums ee. Takum 0opazom, K yenmpaibHou 3a0aue pabomul ciedyenm OmHeCmu UCCIe008aHUE NPOYECCYAlb-
HO20 cmamyca nepe@o()uuka 8 Zpa.?lcaaHCk’OM npoyecce npu noOmowu U3y4erusl Hopm ()edcmeyiouww 3aKoHOO0amelb-
CcmMea, a maxaice Cywecmsyiouux HayuyHsix n00X0008 8 IPUOUYeCKOl Tumepamype.

Annotation

This article examines the procedural status of an interpreter in civil proceedings, in particular his fundamental
rights and duties, features of participation in the field trial in civil cases. It should be noted that the legislator does not
give a clear formulation of the legal personality of the translator, in fact, does not fix its role in civil law. In this regard,
it seems relevant to define it. Thus, the Central task of the work should include the study of the procedural status of the
translator in the civil process by studying the norms of the current legislation, as well as existing scientific approaches
in the legal literature.

Knroueswie cnosa: epasxcoanckuii npoyecc, nepesoouux, Npoyeccyaibhbli Cmamyc, npoyeccyaibtvle npasa.

Key words: civil process, translator, procedural status, procedural law.

Poccmiickass denepanust sABAsIETCST MHOTOHAIIMO-
HaJIbHBIM TOCYIapCTBOM, 4YTO OTpa)keHO B 4. 1 cT. 3 KoH-
ctutyuuu PO [1], Ha ocCHOBE 3TOr0 BONPOCH! NEpeBoa U
KOMMYHHKAIIMH 3aHUMAIOT B&XKHOE MECTO, B TOM YHUCIIE, U
B CyAeOHOM NPOU3BOJICTBE.

[Ipu nccnenoBanuy Bompoca MporeccyaIbHOro cTa-
Tyca MepeBOJUMKa CIIeAYyeT 00paTuThcs K HopMam ['pax-
JTAHCKOTO TIporieccyabHoro konaekca (ganee — ['TIK P®D),
B CT. 9 «SI3BIK rpa)KAAHCKOTO Cya0TPOn3BOICTBaY [3] 3a-
KPEIJIEHO, YTO JIMLO, HE 3HAIOIEE U HE BIIAJCIOLIEE SI3bI-
KOM CYJONpPOM3BOACTBA (PYCCKHH $3BIK), MOXET OCY-
IIECTBJIATH CBOM NpaBa M O00SI3aHHOCTH HCIIOIb30BAHUEM
POIHOTO sI3bIKa WM JIFOOOTO JAPYroro si3blka, KOTOPBIM

BIaJICET, a TaKKe HAJEJICHO IPaBOM Ha MOJb30BaHUE
ycIIyraMy IepeBOAYHUKa.

B c1. 9 T'TIK P® 3akpeniieH NpuHIMT A3bIKa MPax-
JAHCKOTO CYIONPOM3BOJCTBA, SBISAIOIIErOCS OJHUM M3
BaXHEHIINX NMPHUHLUIIOB OTPACIH, B AEATEILHOCTH Iepe-
BO/IYMKA KaK CyObeKTa IpakJaHCKOro Ipolecca Hamps-
MYIO pealln3yeTcsl yKa3aHHBINA MPUHINIL. 3aKpeTyIeHHBIN B
3aKOHOJIATENIbCTBE NPUHIMIT HAXOAUT OTpPaKEHHE M B
HayuHbIX Kpyrax. Tak, O.1O. Ky3nenos cuuraer, 4to oc-
HOBHas 1I€JIb Y4aCTHsI IEPEBOAYUKA B IPaXIaHCKOM IpO-
LIECCE 3aKJIIOYAETCs B BOIUIOIEHUY B XKU3Hb OCHOBOIIOJIA-
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Tarolero NPUHIIMIIA 3aKOHOAATENbCTBA (SI3BIK CYAONPO-
M3BOJICTBA) B ITPOIIECCE OCYIICCTRICHHS MPOPECCHOHAb-
HOH JesITeNbHOCTH [5, ¢. 42].

Heo6x01uMo 0TMETUTb, UTO B CBSA3U C TEM, YTO B CT.
34 T'TIK PO, onpexpensiromuii COCTaB JIUL], YIaCTBYIOITUX
B JleJie, OTCYTCTBYET IEepEBOJYUK, €ro y4acTHe B Ipo-
L[ECCE CTAHOBHUTCS OCHOBOM OCYIIECTBIEHHUS COAECHCTBUSA
npaBocynuto. Ilpu cpaBHeHUHM ydacTHsl NEpPeBOAYMKA B
TpaXXJIaHCKOM MPOIIecCe C y4acTHEM B aJIMHHUCTPATHB-
HOM, YIOJOBHOM IIpOIleccax, MOXHO CJ€NaTh BBIBOJ O
TOM, 4TO B I'PaXXJAHCKOM ITpoIiecce MePEeBOIYHK CBSI3aH C
HETIOCPEICTBEHHOHM peanu3aneil CTOpOHaMU KOHCTUTY-
IIHOHHOTO TIpaBa BBIOOpa s3bIka OOmIeHUs (4. 2 cT. 26
KoHcTuTynun) — AMCNO3UTHBHAS HOpPMa, B TO BpeMs Kak
B OCTaJbHBIX BU/AAX CYAONPOU3BOACTBA Ha CYJ BO3JIO-
JKeHa 00S3aHHOCTH MPENOCTABUTH MEPEBOTUMKA — HMIIe-
paTuBHas HOpMa.

VY4acTue mnepeBoqYMKa B I'pa)kJaHCKOM IIpolecce
MPUBOJUT B JKU3HB LEJBIN PsiJl NPUHIMIIOB OTpaciu. [lo-
MHUMO paHee YKa3aHHOTO MPUHIIKIIA S3bIKa MPaXKJaHCKOTO
cynonpomsBoactsa (ct. 9 I'TIK P®D), peanmmsyercs npun-
IIUIT TJIACHOCTHU cyeOHoro pazouparensctsa (cr. 10 TTIK
P®), mpunmmn ocymiecTBiieHNsT MPaBOCYIUsI HA OCHOBE
COCTSI3aTENFHOCTHU U paBeHCTBa cTOpoH (cT. 12 ['TIK PD).

Kak panee ynoMuHaaoch, HepeBOAYUK HE OTHOCUTCS
K JIMI[aM, Y9aCTBYIOLIUM B JIeJie, HO IIPX 9TOM OH HaJleJIeH
CIEIUANbHON JIeeCIOCOOHOCTBIO (CYLIECTBEHHO OTIMYa-
FOLICHCS OT MTPOYHMX JIUILL, TPUHUMAIOIIHNX y4acTHe B ee),
T.€. COBOKYITHOCTBIO TIPaB M 00sS3aHHOCTEH, TIOUIeKAIINX
Pa3bICHEHHIO CYAOM B nopsinke 4.4. 2, 3 ct. 162 T'TIK PD
HETIOCPE/ICTBEHHO IIpe]] Ha4yajIoM CIIyIIaHHs Jena.

OcHOBHBIE TPeOOBAHMUS, IPEIBSBISIEMBIE K IIEPEBOI-
YHUKY — BJIaJICHUS S3BIKOM, HEOOXOJUMBIM ISl KOHKPET-
HOTO Jiena. 3aTparuBas JaHHBIH BOIPOC, BAXKHO 3aMETHTb,
9TO NMOHATUEC HCKOMIIECTCHTHOCTH IEPEBOAYUKA B 3aKOHO-
JIATEJIbCTBE OTCYTCTBYET, IIPH 3TOM COJICPIKAHHE e TENb-
HOCTH TI€PEBOAYMKA HE COJEPKUT MPHU3HAKOB TPYIOBOI
JIeSTEIbHOCTH, 3aKpEeIUIeHHbIX B cT. 56 TpymoBoro ko-
nekca P@ [2], B 3T0# CBsI3U NPEABbIBICHHE KBATH(DUKALH-
OHHBIX TPEOOBAHUH K NMEPEBOIUMKY, KaK MPEJICTABUTEIIO
KOHKPETHOH mpodeccuu, 3aTpyaHACTCA.

HecomHeHHO, B IOpHIUUYECKOW JMTepaType cylle-
CTBYIOT Pa3jIMYHBIC TOYKHU 3PCHUA IO ITOBOAY HCKOMIIC-
TEHTHOCTH mepeBomunka. Tak, A.B. ['punenko k mpuyu-
HaM TaKOBOM OTHOCHT IIJIOXO€ 3HAHHUE SI3bIKa, HEBO3MOXK-
HOCTh TI€pellauu CIeUU(PHUYECKHX OCOOEHHOCTEH peuw,
aJIeKBATHOTO BOCIIPHUATHS TPEUIOKEHUH, MOJUICKAIINX
nepesony [4, c. 136].

Kak npaBuiio, KOMIIETEHTHOCTh MEPEBOTYMKA OTIpe-
JICNISAIOT W HAaBBIKM HMMEHHO HOPHIMYECKOrO IepeBoja,
CI0ZIa BXOJHMT 3HaHHE ONPE/ACICHHBIX TEPMUHOB, TOHS-
THI, KOHCTPYKUUH, C TOMOILBIO IOPUANYECKUX TO3HAHUI
MEPEeBOIUYMK MOXKET MOJIHOLEHHO IMepeaaTh CyIIHOCTh. B

9TOH CBS3M, HAIWYME MHHUMAIbHBIX IOPUAMYECKUX MO-
3HAHMH CIEAYET CUNTATh 00S3aTETbHBIM.

HaspeBaeT BBIBOA O TOM, UTO MEPEBOTUMK SIBISETCS
JIUIIOM, COJICHCTBYIOIIMM OTIIPABJICHUIO MPAaBOCYAUS B
paMkax cyaeOHOro paz0OHparesbCcTBa 10 KOHKPETHOMY
rpaXkJaHCKOMY Jiey. B CBsI3H C ANCTIO3UTHBHOCTHIO, TIPH-
CYTCTBYIOILIEH B y4acTUH NEPEBOJYMKA B I'PAKIAHCKOM
npouecce, B ['TIK PO nannomy Bompocy ynemnsiercs no-
CTaTOYHO MaJI0 BHUMaHHUs. TeM He MeHee OTCYTCTBHE B
ctpykrype ['TIK PO oTnenpHOl cTaThy, permaMeHTupyro-
el mpaBoCyOBEKTHOCTh MEPEBOAYMKA B IPaXkJaHCKOM
rporecce, CHIKAET €ro TYMaHUTapHYI0 3HAYUMOCTb. Jle-
SITENIBHOCTB IEPEBOTUMKA CIIOCOOCTBYET OCYIIECTBIICHHUIO
MIpaBOCYAUSI.

PaccmoTpeB mpoGiieMaTHKy JaHHOTO BOIpOCa, Clie-
IyeT cAeNaTh Psi BEIBOJOB BBUIE PEKOMEHIALUH 1O CO-
BEPIICHCTBOBAHUIO JIEHCTBYIOIIETO 3aKOHO/IATEIbCTRA:

1. Buectu B I'TIK P® otaensHyI0 cTaThIO, peTIamMeH-
TUPYIOLIYI0 NPaBOCYOBEKTHOCTh MEPEBOMYHKA B Tpax-
JJAHCKOM IIpoLecce.

2. Baectu B I'TIK P® nHopMmy, cormacHO KOTOpOA,
JIMLA, Y4acTBYIOLINE B Jielie, OyayT HaJeJIeHbl BO3MOXKHO-
CTBIO MPEAJIOKUTH CyLy KaHAWAATYpY IEepEeBOIUHKA, T.C.
JMIa, HE 3aWHTEPEeCOBAHHOTO B HCXOIE PAcCMOTPEHUS
Jena.
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PARTICIPATION OF THE PROSECUTOR IN THE CIVIL PROCESS

Annomayus:

Jlannas cmamovs NOCESUWEHA ONPeOeeHUI0 3HAUEHUS. YHACIUsL NPOKYPOPA 8 SPANCOAHCKOM CYOONPOU3800CmEe.
IIposedennoe ucciedosanue no36oasem ymeepicoams, 4mo yvacmue npoKypopa 8 pacCMOompeHuu epaicOancKux oei
Ccnocobcmeayem ocyujeCmeieHuio nPagocyous U peanusayuu 3a0a, CIosuux nepeo cyoom, ¢ mem, 4moovl 6bINOJIHIIOCH
mpe6oeaime 3AKOHA 0 6CeCmMOpPOHHEM, NOJIHOM, 00beKmueHoOM pa36upameﬂbcmee oesa 60 6cex Cy()e5Hblx UHCMAHYUAX
uno Ka:)deOMy ()ele BbIHOCUNIUCH 3AKOHHbLE U 0O0CHOBANHbLE Cy()€6Hbl€ nocmaHoBJIeHUA.

Annotation:

This article is devoted to determining the significance of the prosecutor's participation in civil proceedings. The
conducted research allows to assert that participation of the public prosecutor in consideration of civil cases promotes
realization of justice and realization of the tasks facing court so that the requirement of the law on all-round, full,
objective trial of the case in all judicial instances was carried out and in each case legitimate and grounded judicial

decisions.

Knroueswie cnosa: npokypop, cmamyc npoxkypopa, Uck, 3akOH00amenbCmeo, 3aKOH, SPANCOAHCKULL NPoYeccyaib-
HblL KOOeKe, npaso, cyoebroe pazdupamenbcmeo, cydbekmsl Cy0eOH020 pazoupamenbcmed.
Keywords: public prosecutor, prosecutor's status, lawsuit, law, civil procedural code, law, litigation, subjects of

judicial proceedings.

ITpokypop — HPOBOJHHMK HHTEPECOB TOCYAApCTBa,
NPEeJCTaBUTENb HA/A30pa 3a 3aKOHHOCTHIO, O00sA3aHHBII
OKa3bIBaTh aKTUBHYIO IIOMOILb cyy. B HacTosIiee Bpemst
IpOKypaTypa OocTaeTcsi Haubojee JOCTYNHBIM OPraHOM
JUI TPaXKJlaH B CIydae HapyIIEeHUs UX MpaB M 3aKOHHBIX
MHTEPECOB, KOTOPBIH MMEET BO3MOXKHOCTh (M 00s3aH)
IPUHATH PEAYCMOTPEHHBIE 3aKOHOM MEpBI JUIS BOCCTa-
HOBJICHHUS U 3alIUThl HAPYIICHHBIX IIPaB.

B Hayke rpaxiaHCKOro npoleccyaibHOro 1pasa o
CHX IIOp HE YTHXAIOT CIIOPHI O [eNIeCO00pa3sHOCTH YHaCTHs
MIPOKYpOpa B TPAXKAAHCKOM IPOILIECCe.

OCHOBHBIMH apI'yMEHTaMH IPOTUB TaKOTO y4acTHs
B IPAXK/IaHCKOM TIPOIECCE BBICTYNAIOT MHEHHS O HapylIle-
HU{ IPUHLIUIOB COCTS3aTEIbHOCTH M PAaBHONIPABUS B
TPaXXJIaHCKOM CYJOIIPOM3BO/ICTBE, YCUIEHUE MOIIEPKKU
JMYHOW TPOIIECCYaIbHON aKTHBHOCTH CyOBEKTOB CyIe0-
HOTO pa30upaTensCcTBa KaKk KOMIIOHEHTA AUCIIO3UTHBHO-
CTH B IPaXJIaHCKOM IIpoliecce, IPUOPUTET YaCTHOTO WH-
Tepeca U yMeHbLIEHHE 00beMa roCylapCTBEHHOTO BMe-
1aTeJILCTBA B YAaCTHBIC JIeJIa YEeJIOBEKa.

B.M. XKyiikoB cuuraer, 4To nIpaBo NpoKypopa Ha 00-
patieHue B cyaeOHbIH OpraH BMECTO APYroro cyOobekTa
o0pasyeT HepaBHBIE YCIOBUS ISl CTOPOH B ymiep0 NmpuH-
IIUITY paBEeHCTBa Bcex nepen cynoM. «IIponeccyanbHbli»
HepeBec MCTHA OTPAKACTCs B YUaCTUHM B €ro MHTEpecax
JIOJDKHOCTHOTO JIMIa, KOTOpOE 00JIalaeT JOMOITHUTEINb-
HBIMHM TPOLECCYaNbHBIMU TOJHOMOYHSIMH, TIPH OTCYT-
CTBHH MOJOOHOI TIOMOIIM OT FOCYJapCTBa OTBETYHKY |3,
c. 20].

Cornacno uccinenosanuo T.H. BopoOreBa yuactue
MIPOKYpOpa B pACCMOTPEHUH U Pa3pEIICHUN IPaXIaHCKUX
Jiell JOIMYCTHMO TIpU COOJIIOJEHHUH COOTBETCTBYIOLIMX
KPUTEPHEB!

— YBa)XCHUS NPUHLUIIOB HAIIMOHAJIBHOTO TPaXKaaH-
CKOTO Tpoliecca (MpUHIHIIA PAaBEHCTBA BCEX Mepell 3aK0-

HOM MU CYJIOM, IIPUHIIUIIA PaBHONIPABUsI CYOBEKTOB Cyne0-
HOTO pa30uparesbCTBa, MPUHIMIA AUCIO3UTHUBHOCTH,
MIPUHIMIIA COCTS3aTEIbHOCTH);

— yMeHbllIeHHe 00beMa BMENIaTeNIbcTBA rocynap-
CTBa B YaCTHBIE ITPABOOTHOIIEHHS CTOPOH MOCPEICTBOM
3aKpEIUICHUS YETKUX TPAHUI] I0JJOOHOTO BTOP)KEHHUS;

— ydeTa MeXAYHapOJIHOH cyneOHOM MpaKTUKH, KO-
TOpasi UMEETCs] B OTHOLLCHUU POJIM MPOKYypopa B Tpax-
JAHCKUX CyIeOHBIX pa3duparenscTBax [2, c. 53].

KiroueBpIMu 1ensiMu y4acTHs MPOKYpOpa B Tpax-
JTAHCKOM MPOIIECCe MOYKHO CYMTATh 3aLIUTy NPaB U CBO-
001 INUHOCTH, IPaXk/iaH, MyOIUYHBIX 00pa30BaHUM; yCU-
JIEHUE 3aKOHHOCTH; 00ecIiedYeHHe BEPXOBEHCTBA 3aKOHA;
ofecrneyeHre 3aKOHHOCTH ACHCTBUI CYOBEKTOB CYI0MPO-
W3BOJCTBA; O0ecredeHre KOPPEKTHOCTH CYAEOHBIX II0-
CTAHOBJICHUH; TIOMOIIb Cy/IeOHOMY OpraHy B OCYIIECTB-
JICHUH TIPaBOCYIUSL.

Ha ocnoBanuu cr. 45 TTIK P® npokypop umeer
IIPaBO OOPATUTLCS B CyeOHBII OpraH C 3asBICHUEM B 3a-
LIUTY MpaB ¥ CBOOOX JIMYHOCTH, TPaXkaaH, MyOJINYHBIX
oOpa3zoBanuii wnm uHTEpecoB Poccuiickoit dexnepanum,
cyobekroB @enepauuun, myHunmnamuteroB [1]. Tlpu
9TOM, 3asBJIEHHE NTPOKYPOP MOXKET I0JIaBaTh JHIIb B TEX
Clly4asix, KOTa rpaXJIaHUH [0 COCTOSHUIO 310pOBbS, BO3-
pacTy, HeIeecnocoOOHOCTH M HPOYHM YBAKUTEIBHBIM
[IPUYMHAM HE UMEET BO3MOKHOCTH caM OOpaTUThCS B CY-
neOHbI oprad. Takoro poga orpaHHYeHHE HE pacrpo-
CTpaHseTCsl Ha 3asBICHHE NMPOKYpOpa, OCHOBAHHEM IS
KOTOpOTO sBIsieTCs oOpalleHue K HeMy TpakaaH O 3a-
IIUTe HApYyLNIEHHbIX MM OCIApUBAEMBIX COIMATIBbHBIX
paB, cBOOO/ ¥ 3aKOHHBIX MHTEPECOB B chepe TPYIOBBIX
(cmyxe0GHBIX) TPABOOTHOIICHUH M TNPOYMX HENOCpe.-
CTBEHHO CBS3aHHbBIX C HUMH OTHOILEHUH; 3aIlIUThl CEMBH,
MaTepUHCTBA, OTLIOBCTBA M JETCTBA; COLMAIBbHOW 3a-
IIUTEI, BKJIIOYas COLMAIbHOE oOecreueHne; 00eceueHust
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npaBa Ha XWIKIIE B FOCYJIAPCTBEHHOM M MYHUIIUTIAJb-
HOM JKHJIMINHBIX (DOHAAX; OXPaHBI 370POBbs, BKIIOYAs
MEJIMIIMHCKYIO TTOMOIIb; OOecreueHus npaBa Ha Oiaro-
HPUATHYIO OKPYXKAIOUIyIo cpeay; oOpasoBaHus [5, c. 72].

[IpoueccyanpHble AEHCTBUS IPOKYpOpa MO CyTH HE
OTJINYAIOTCS OT ACHCTBUI HHBIX CYOBEKTOB IPasKIaHCKUX
MpollecCyalbHBIX MPABOOTHOIICHUH 32 HEKOTOPBIMH HC-
KIIIoUYeHusIMH [4, ¢. 39].

IIpokypop, KOTOPBIH MoJal 3asBICHUE, HAACIACTCS
BCEMH IPOLECCYATbHBIMU MIPAaBaMU U HECET BCE MPOLIEC-
CyallbHbIe 00S3aHHOCTH UCTI[A, KpOME TIpaBa Ha 3aKIIro4e-
HHE MHPOBOTO COTJIAIICHUS ¥ 00SI3aHHOCTH 10 YIUIATe Cy-
JIeOHBIX M3lepkeK. B ciydae oTkasza mpokypopa oT 3asiB-
JICHUsI, TOJAHHOTO B 3alIMTY 3aKOHHBIX HHTEPECOB
JPYTOTO JINIA, PACCMOTPEHHE JeTIa 10 CYILECTBY MPOIO0II-
JKaeTCs, €CIIH TO JIUIIO WIIH €T0 3aKOHHBIH ITPEACTaBUTENb
HE 3asBUT 00 OTKa3e OT McKa. [Ipu 0TKa3e MCTIa OT UCKa
CyA TIpeKpaliaeT MPOM3BOJCTBO IO ey, €CIU 3TO HE
MPOTUBOPEYUT 3aKOHY HJIM HE HApYIIAeT MpaBa U 3aKOH-
HbIE HHTEPECHI APYTUX JIHUIL.

[IpenocraBnenue 3aKiOYeHHs IO JAeIy - 0e3-
yCIIOBHO, crienmpuyeckas Gopma ydacTus B TpakaaH-
CKOM cynonpoun3BoacTBe. OHa CBOMCTBEHHA TaKXKE MHBIM
TOCY/IapCTBEHHBIM OpraHaM, OpraHaM MeECTHOTO CaMo-
yIpaBJeHHs, JOJDKHOCTHBIM JTHIIAM, BBICTYMAIONIMM B
mpolecce OT CBOET0 MMEHH B HHTEpecax NPYrHX JIUI, HO
HE TIPe/ICTaBIsAeT COOON HAM30PHYIO IESITENHbHOCTD, MO~
pasyMeBalonyro OeclpepbIBHOE HaONIIOJCHHE M  IIPO-
Bepky. [.A. XKunma yka3piBaeT, 4T0 IpOKypoOp, Ipecie-
JIysl CBOMM yYaCTHEM B 'PAXKJTAHCKOM CYAOTPOH3BOICTBE
e o0ecrede s 3aKOHHOCTH, 3aIUTHI IPaB M CBOOON
YeJIOBeKa, MOJIb3YeTCs IPaBaMHi OPJHHAPHOTO CyObeKTa
mpoliecca 1Mo OTHOIICHUIO K cyay. IMest HHOe mpoieccy-
IBPHOE TIOJNIOKEHUE, TPOKYpPOp HajeleH CIenrualbHBIM
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[IOJTHOMOYMEM TI0 Jlauy€ 3aKIIOUEHHS O TPaKAAHCKOMY
Jemy.

Takum 00pa3oM, mesib ydacTHs IIPOKypopa B pac-
CMOTpPEHHH IpakJaHCKOTO Jiej1a 00yCIIOBJIeHA IpeHAa3HAa-
YEeHHEM OPraHoOB MIPOKYPATYPHI [0 HAJI30PY 32 TOYHBIM U
€IMHOOOPAa3HbIM HCIIOJTHEHNEM 3aKOHOB U HalpaBjIeHa Ha
BBIIIOJIHEHHE UM HPOLECCYAIBHBIX IOJIHOMOYM. Yua-
CTHE TPOKypopa B TpPaXIAHCKOM CYIONPOU3BOJCTBE
OTpPaHUYMBAETCS ONpPENIEICHHBIMH TpeielaMi, He M03BO-
JISIFOLIMMU TOCYJapCTBY BMEIIMBATLCS B YacTHEIE cyie0-
HBIE CIIOPBI O€3 JOCTATOUYHBIX OCHOBAHUH.
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PREREQUISITES OF THE RIGHT TO PROVIDE A CLAIM

Annomauusn:

B npedcmasnennoil cmamve uzyuenvl OCHOSHbLE NPABA U 00A3AHHOCHU IKCNEPMA 8 2PAANCOAHCKOM CYOONPOU3B00-
cmee. Coenan axyeHm HA YyeaecooOpasHOCMuU OdNbHelUUle20 COBEPUEHCMBOB8ANUSL 3AKOHOOAMENbCEA N0 80NPOCAM
npasogozo cmamyca sxcnepma. Paccmampusaromes ocobennocmu npogedenus IKCHepmu3sl, U3y4eHus Mamepuanos u

O0OKyMeHmayuu.
Abstract:

In the presented article the basic rights and duties of the expert in civil legal proceedings are studied. The emphasis
was made on the advisability of further improving the legislation on the legal status of the expert. Features of carrying
out of examination, studying of materials and the documentation are considered.

Knrouesnle cnosa: epasicoanckuii npoyecc, uckogoe mpebosarue, 3akOH00AmMeNbCME0, 3aKOH, 2PANCOAHCKULL NPO-
Yeccyanvbuwlil KOOeKc, npaego, cyo, cyoebHoe pazoupameibcmeo, SKCNepm, IKCHepmusa.
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B HacTosiee Bpemst 3aKITFOUCHUE IKCIICPTa B TPAX-
JIAHCKOM CYIONPOM3BOJICTBE BBICTYNAET B KAUeCTBE O[-
HOTO U3 BHJOB JIOKA3aTENbCTB, a CyAcOHAs dKCIepTH3a

TPaJWIIMOHHO SBISIETCS WHCTHTYTOM JOKa3aTeIbCTBEH-
HOro npasa 1 Ha ocHoBaHuH cT. 55 I'TIK P® nHanenena Ha
MIOJIy4YEHUE B PErIaMEHTHUPOBAHHOM 3aKOHOJATEIbCTBOM
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nopsiike HeoOXoauMOo# nHpopMaluu o Qakrax, Ha Oaze
KOTOPBIX CyIEOHBII OpraH yCTaHaBJIMBAeT OOCTOATEIb-
CTBa, KOTOpBIE YETKO OOOCHOBBIBAIOT IPENbSBIISIEMbIC
TpeOOBaHUsI U BO3PAXKECHUS CYOBEKTOB CYy/IeOHOTO pa3ou-
paTenbCcTBa, M MHBIE OOCTOATENHCTBA, UMEIOLINE 3HAUe-
HHE IS cy/a.

DKcHepT BBICTYMAET IJIaBHBIM 00pa3oM B KadecTBe
CcyOBeKTa MpoIecCyalbHbIX MPABOOTHOIICHUH 1 HEOOXO-
JIUM JUIs1 BBITIOJTHEHHUS BO3JIOJKEHHBIX HAa HEro pyHKIHMH 1
00s13aHHOCTEll 0 OCYIIECTBIEHHIO AKCIEPTU3bI, 00ia-
JTaeT CUCTEMOH MpoIecCyabHBIX MPaB U 00S3aHHOCTEH.

Ha ocnoBanuu cr. 85 I'TIK P® MoxHO 0603HauUTH
CIIEAYIOIINE KIIIOYEBbIE ITpaBa U 0043aHHOCTH HKCIEPTa:

— 00513aHHOCTH IPHUHATH K MPOU3BOACTBY IOPYyUEH-
HYIO Cy[eOHBIM OpraHOM OJKCIIEPTH3Y C IIPOBEIECHHEM
aHajiM3a MaTepHaJioB M JOKYMEHTAIUU U Jadeld 000CHO-
BAaHHOTO M HENPE/B3ATOrO 3aKJIIOYEHUS MO0 00O03HAYEH-
HBIM CyZeOHBIM OPTaHOM BOIIPOCaM;

— 00s13aHHOCTb HAIPaBUTh DKCIEPTU3Y B CYACOHBIH
OpraH U CaMOMY SIBUTBCSI TY/ia 110 BBI3OBY JUIS IIPUHATHUS
y4JacTus B CyJeOHOM CITyIIaHUH Jefia, ¥ OTBeYaTh Ha IOo-
CTaBJICHHBIE BOIIPOCHI CY/IbEil 10 POBEICHHOMY aHAJIU3Y
MaTepuajoB U CBOEMY 3aKJIIOUEHHUIO.

OKcIepT He UMEeeT IIPpaBa 0TKa3bIBaThCA OT MOPYUEH-
HOH eMy cyJeOHBIM OpTaHOM SKCIEPTU3BI IO MOTHBAM OT-
Ka3a cyObeKTa CyAeOHOro CIlylIaHus OT NpeJBapUTelIb-
HOM OIIaThl IKCIIEPTU3bI Ha OCHOBaHMH 1I. 2 cT. 85 T'TIK
P® [1]. B cmygae mogo6GHOTO posia oTKa3a OT IJIaTHI IKC-
NePT JOJDKEH OCYIIECTBUTD SKCIIEPTU3Y U HAIPaBUThH 3a-
KJIIOYEHHE B Cy/1eOHBIII OpraH ¢ 3aK/II0UCHUEM 3asBJICHUS
0 BO3MEIIIEHUH HU3JIEPXKEK C MOATBEPKAA0IIeH JOKyMEeH-
TalMer I MOCIeqYIOMIETO PeIeH s CyJOM BoIpoca 00
HX KOMIIEHCAIINH COOTBETCTBYIOIIEH CTOPOHOM Ipolecca
(4. 1 ct. 96 m ct. 98 T'TIK PD).

[Ipu BBIXOZIE MMOCTaBIIEHHBIX BOIPOCOB 33 I'PAHMIIBI
CIEUANbHBIX HABBIKOB KCIIEPTa, TUOO0 P HEIPUTOHO-
CTH NOCTYNUBIIUX MAaTECPUAJIOB U JOKYMEHTAlUX, UIIU 110
MIPUYMHE HETIOJIHOTO UX 00beMa Ay U3ydeHus, Ha OCHO-
BaHuH a03. 4 4. 1 c1. 16 @3 ot 31 mas 2001 . «O rocy-
JTAPCTBEHHOMW Cy1e0HO-9KCIIEPTHO AeaTeNbHOCTH B POy,
SKCHEpPT JO0JDKEH MOTHBHPOBAHHO OOOCHOBaTh Cyned-
HOMY OpraHy HEBO3MOXXHOCTb COCTaBJICHUS 3aKIFOUEHHS
[2].

Kpome Bcero 0003HaYEHHOToO Ha JKCIEpTa BO3JIO-
JKeHa 00S3aHHOCTD 110 COXPAHEHUIO BBEPEHHBIX €My JIIS
U3y4YCHHS MaTEpHAJIOB U JOKYMEHTALUH C UX HOCIIEAYIO-
UM BO3BPAaTOM B CYAEOHBIN OpraH ¢ COCTaBICHUEM 3a-
kiroueHus. [lpu HapymeHnn o003HAYEHHBIX Ipenca-
HUI CyleOHBI OpraH UMeeT NpaBo OmTpadoBaTh pykKo-
BOAUTENS  CyAeOHO-IKCIEPTHOTO  3aBEJCHUS WU
HapYILIMBILIETO MPABUIIA IKCIIEPTA.

DKcIepT He UMeeT IPaBO CaMOCTOSATENIbHO UCKATh U
MPEACTABIATh MaTepuaibl IS OCYIIECTBICHUS JKCIEp-
THU3bl, @ TAKXXE€ BCTYyNaThb Pa3JIMYHOIO poJia KOHTAKTBI C
cyObeKkTaMH Ipolecca, B ciiydae KOoria Mory ObITh BBISIB-
JeHsl (akThl ero 3amHTepecoBaHHOCTH. OH He UMeeT
IpaBa pasriamars HHGOPMaLHUIO, KOTOpasl cTajla eMy U3-
BECTHA B CBSI3U C OCYILECTBJICHHEM SKCIIEPTHU3bI, pasria-
IIaTh Pe3yJbTaThl IPOBEJCHHONW IKCTIIEPTU3HI.

DKCHepT UMeeT MPaBo 3HAKOMHUTECS ¢ MaTepHallaMy
paccMaTpuBaeMoro Jiesa, KOTOpble HEOCPEICTBEHHO Ka-
CaroTcs MpeIMeTa 3KCIEPTU3bl, a TAKKe NMPOCUTh Cyaeo-
HBII OprafH O JOMOJHHUTENBHBIX MaTepHallaX U JOKYMEH-
TaluH, 33/1aBaTh B XOJ€ CYAEOHOTO 3acelaHHsl BOINPOCHI
cyObeKTaM CIIyIIaHHs JieNla, a TAKXKe X0IaTaliCTBOBATh O
MIPUBJICYCHUHN NPOYUX JKCHEPTOB. B momoOHOM citydae
3akperieHHbii ctT. 187 I'TIK P® nponeccyanbhsiil mops-
JIOK HCCIIEZIOBaHMS B Cy/1IeOHOM OpraHe 3aKJII0UeHHs SKC-
repra, HapaBHE C JAPYIMMHU CPEJCTBAMHU JOKa3bIBaHWUS,
BBICTYTAIOT CBOETO PO/ia rapaHTHel 00BbEKTHBHOCTH U JI0-
CTOBEPHOCTH NOJIy4eHHOH HH(popManuu o pakrax, KOTO-
phIe UMEIOT 3HaYCHHE /IS Jiera.

AHanu3upysl 3aKJII0YCHUE 3KCIIepTa, CYyIeOHbIH Op-
raH MPUHUMAET BO BHUMAaHHE IOPSAA0K COOIIOICHUS MTPO-
LecCyaJIbHBIX HOPM Ha pa3IMYHbIX 3Tarax NpOBEACHUs
9KCHEPTH3bI, COOJII0ICHHUE NTPAaB CYOBEKTOB U MPOYMX JIMII,
KOTOpBIE MPUHUMAIOT yJ4acTHe B Cy[JeOHOM 3aceTaHuH,
KOMIIETEHTHOCTh U TPO(EeCCHOHATIbHYIO KBaJH()UKAIIUIO
skcnepra. Llenecoodpa3Ho 0003HAUUTh, YTO 3aKIIOYEHHE
JKCIEpTa, KaK y)Ke ObLII0 OTMEUCHO, B CyJeOHOM MPaKTHKE
CUUTAETCS] OCHOBHBIM BHJIOM JIOKA3aTEeNbCTB, TAK KaK OC-
HOBBIBACTCS HA CIICIIAIbHBIX 3HAHUSIX, OIIBITE, 00 BEKTHB-
HOCTH ¥l HAy9HBIX METOJaX MMPOBOJAUMOTO HUCCIIETOBAHUSL.
Tem He MeHee, CyneOHBIH OpraH UMEET MPaBO HE COrJia-
CHUTBCS C BBIBOJIAaMH 3KcIiepTa U, 0e3 MpoBeIeH s J0T0JI-
HUTEJIbHOM 3KCIIEPTU3BL, IPUHSATH CyIeOHOE pelieHne, oa-
3UpYsICh HA MPOUYUX JOKa3aTelbCTBaX. B mogo0HOM ciry-
Yae 3aKIIOYeHHe JKCIepTa BBICTYMAaeT AN CyZeOHOro
OopraHa B Ka4eCTBE OJHOT'O U3 JI0Ka3aTeNbCTB U OLCHHUBA-
€TCs UM IO OOIIMM IpaBuiiaM ux oteHku ct. 67 ['TIK PO
[3,c.221].

BMmecTe ¢ 3TMM Ba)KHO NMPHUHATH BO BHUMaHUE TOT
(ax, 4TO Cyn, 3aMHTEPECOBAHHBIE JIMIA, TPUHUMAIOLIIEC
ydJacTue B CIYIIaHWH JIeNa, MOTYT HEBEPHO HCTOJIKOBAThH
3aKiIioueHue skcnepra. B mogobusix curyaruax d3 «O
rOCYJapCTBEHHOU CyIneOHO-IKCIIEPTHOM NIEATEIBHOCTH B
P®» naer cyneOHOMY dKCTepTy MPaBO Ha 3asBICHUS, OJI-
Hako ['TIK P® nogo6HOTO ITpaBo HE 3aKperuiseT.

Taxum 00pa3oM, B IOPUIMUIECKON JTUTEPAType dKC-
MepT CYUTAETCS CYOBEKTOM, KOTOPBIA NpH3BaH COACH-
CTBOBATh OCYIIECTBJICHHIO IPABOCYIUS, BKIIOYAs U CO-
JelcTBue cyneOHoH 3amuTe cyObEeKTHBHOTO npasa. IIpu
JeKJIapuPOBaHUM IIPAaBOBOTO CTAaTyca SKCIEpTa eaIeco00-
pa3sHO OCHOBBIBATHCS HA KOHCTHTYLIMOHHBIX MPUHIUIIAX
rapaHTHU [IPaB YelloBeKa.
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PROCEDURAL STATUS OF THE CERTIFICATE IN THE CIVIL PROCESS

Annomauusn:

B cmamve paccmampuearomcs meopemuKo-npaeoevle 0OCHO8bl NpoyeccydilbHoco cmamyca ceudemens 8
Zpa.?fcaaHCKOM npoyecce. Onpe()ejzeﬂbz Klo4esvle xapakmepucmuku cmamyca ceudemersl. Paccmampueaemcg
cneuuqbuka npuejied4enusl HeCo6epuULeHHOJIemHUx iuy 07151 0auu c8UOemMenbCKUX NOKA3AHUIL.

Abstract:

The article deals with the theoretical and legal bases of the procedural status of a witness in the civil process.
The key characteristics of the witness status are determined. The specifics of attracting minors to testify are con-

sidered.
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CBueTeNb BHICTYNAET B KAUE€CTBE JIUIA, KOTOPOe
BBI3BIBAIOT B CY/ICOHBIN OpraH A/ Ja4d CBUACTEIb-
CKHX TMOKa3aHUU, UMEIOIUX 3HAYCHHE TPHU paspele-
HUH CTIOpHOTO Aena. B ropuaundeckoil nureparype npu
9TOM 0003HAYAIOTCS TPU KITFOUEBBIE TPYIIIBI CBUACTE-
JIel: 04eBHIBI (HETIOCPEACTBEHHO HAOMIOaBIINE CO-
OBITHE); 3HAIONINE O COOBITUU CO CJIOB TPETHUX JIUIl U
MOTYIIHE YKa3aTh HCTOYHUK CBOCH OCBEIOMIICHHOCTH;
JTAFOIINE TTOKAa3aHUs O JIMYHOCTH YIaCTHHKOB IIpoIiecca
(TokazaHus, HE OTHOCSIINECS HETOCPEACTBEHHO K
TIIaBHOMY (aKTYy).

I'maBHBIM 00pa30M CBHICTEIHCKIE TIOKA3aHUS Ja-
IOTCSL O TaKWUX OOCTOSATENBCTBAX, KOTOPBIE BOCIIPUHU-
MaJiCh TaKUM CYOBEKTOM CyJeOHOTO pasdupareiib-
CTBa JIMYHO. 3aKOHO/IATEIHCTBOM HE JIOMyCTHMa Jada
CBUJIETENLCKUX MOKA3aHUN MO CIyXaM, KOTJia MCTOY-
HUK MTOJTy4YSHHOH HH(POPMAIIUU HE MOXKET OBITh YKa3aH
M COOTBETCTBEHHO HE MOXKET OBbITh MPOBEpeH. Tem He
MeHee, 3aKOHOJaTeIbCTBOM JOIMYCKACTCsS COOOIICHUE
0 (akTax, 0 KOTOPBIX CBUACTENH Y3HAI OT JIPYroro
nuna [2, ¢. 265].

I'paxpanckum nponeccyaibHbIM KojekcomM P®
YCTaHABJIMBAIOTCS CIyYad, KOT/Ia YCIOBCK HE MOXKET
OBITH TOTIPOIIICH B KAYECTBE CBHUJICTEIIS ¥ KOTIa OHH Ta-
KO€ JIMI0 HaJIEJIEHO MPAaBOM OTKa3aThCs OT Ja4M CBHU-
JIeTeNbCKUX NoKa3anuii. Ha ocHoBanuu 4. 3 crateu 69
I'TIK P® He noanexar JONPOCY B Ka4eCTBE CBUJETE-
JIeH:

— IPEJCTABUTEIH 110 TPAKIAHCKOMY AETy WM 3a-
IIUTHUKY 110 YTOJIOBHOMY JIeTTy, Jielly 00 aIMUHUCTpa-
TUBHOM HapYIICHUU — O JaHHBIX U HH(OOpPMAIUH, KO-
TOpasi CTaja MM H3BECTHHI B CBSI3U C BBIIOJHCHHUEM
TPYAOBBIX O0S3aHHOCTEH B KayeCTBE IPEACTABUTEIS
WU 3al[UTHHKA;

— CYJIbH, MIPUCSKHBIC, HAPOTHBIC WIH apOUTPaXK-
HBbI€ 3acelaTei — KacaTeJbHO BONPOCOB, KOTOPHIE
BO3HHUKAJIM B COBEIIATCIIBHOW KOMHATE B CBS3H C 00-

CYXXJICHUEM OOCTOSTENLCTB CyAeOHOTro pa3OHparelb-
CTBa IIPHU BBIHECEHMM pEIICHUs CYHeOHOro opraHa
JU00 MPHUTOBOPA;

— CBSILEHHOCIY)KUTENIN Pa3HOOOPA3HBIX PENUTU-
O3HBIX KOH(eCcCHi, IPOLIeIIINX TOCYAAPCTBEHHYIO pe-
THCTPALNIO, — KacaTeJIbHO OOCTOSTENbCTB, BBISIBICH-
HBIX TIPH UCTIOBEIH.

B vactu 4 paccMmarpuBaemMoil cTaThu 3aKpeIuieH
NepeueHb CyOBEKTOB, KOTOpHIE MMEIOT IPaBO OTKa-
3aThCA OT CBHJETEJHCTBOBAHMS, JIMOO MOTYT NaBaTh
CBHJETEJILCKHUE TIOKA3aHMs 110 KeNaHIo. [Tak, MMeoT
IIPaBO OT JIa4¥ CBU/ETEIbCKUX IOKa3aHNH:

1) nuIo npoTUB camoro ceos;

2) CynpyTHu IpOTUB APYT; J€TH, B TOM YHCIE yChI-
HOBJICHHBIE, IPOTUB POJUTENIEH, YCHIHOBUTEIIEH; POJIU-
TEJIN, IPOTHUB JIETeH, B TOM YHCIIE YCHIHOBIICHHBIX;

3) Gpaths, cecTphl APYT MPOTUB APYTa, IEAYIIKA,
6a0yIIKa IPOTHB BHYKOB M BHYKH NPOTHB AETYIIKH,
6a0y1ky;

4) nemyTaThl 3aKOHOIATEIBHBIX CTPYKTYP H YIIOJI-
HOMOYEHHBI 110 NpaBaM 4enoBeka B Poccuiickom roc-
yJlapcTBe — KacaTelbHO JaHHBIX, KOTOPHIE CTAJIH MYy
H3BECTHBI B CBA3H CO CBOEH MPaBO3AILUTHOMN AEATENb-
HOCTBIO.

B I'TIK He 3akpenieH onpeaeeH bl BO3pacTHOM
1IeH3 OrpaHuueHus 1)1 cBuereneii. Bornpoc o npusne-
YeHWH B Ka4yeCTBE CBUAETENII HECOBEPIICHHOJETHEE
JIUIO JOJDKEH PeIIaThCsl B KOHKPETHOM CIIydae CaMHuM
CyIeOHBIM OPTaHOM C YYETOM BO3pPacTa M YPOBHS pa3-
BHUTHS peOeHka. B moboMm ciydae, mpuHUMAas BO BHU-
MaHHe BO3MOXHOCTb HEFATUBHOTO BO3/I€IICTBHS Ha He-
c(OpPMHUPOBABIIYIOCS TICUXHKY HECOBEPIIEHHOJET-
HEero, K €ro JONpocy cylneOHbIIi opraH moJDKeH
npuderaTh B UCKIIOUUTENBHBIX Cilydasix [3, c. 52].

HopmaTuBHO-IpaBOBBIMU aKTaMU HE 3aKperis-
eTCsl BO3PacT HECOBEPIICHHOJIETHEr0 CyObeKTa, NpH
HACTYIUIEHMH KOTOPOTO OH MOJKET JOMPAIIUBATHCS B
CyZ€ U NPUBJICKATHCS B KAYECTBE CBUACTEIS. [laHHBIN
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BOIIPOC TOJDKEH pemaThes CyAeOHBIM OpTaHOM C yde-
TOM COOTBETCTBYIOIIUX OOCTOSTENLCTB Jiena, HH(Op-
MAIHIO IO KOTOPOMY MOXET COOOIINTH HECOBEPIICH-
HOJIETHUI.

OO0s13aHHOCTB CBHJIETEJIS SIBUTHCS B CY/I€OHBIN Op-
raH JUIsl Ja4¥ TI0Ka3aHWi BO3HUKAET C MOJy4eHHEM I10-
BECTKH O BBI30BE. Takas IMOBECTKA JOJDKHA BPYYaThCs
¢ cobmonennem npaswi ri1.10 I'TIK PO [1]. [Ipu momy-
YEHHH MTOBECTKH OH JIOJDKEH SIBUTHCS B CYAEOHBIN Op-
raH B Ha3HAUYEHHOE BpeMs Ul JadyM 1okasaHuii. CBu-
JIETeIb MOXET JIOTIPAIIUBAThCA B MECTE €ro MpeOniBa-
HUS, €CTIM OH II0 NPWUYHHE, CTAPOCTH, WHBAIHIHOCTH
WIN TIPOYHX YBAKUTEIHHBIX OOCTOSTENHECTB HE B CO-
CTOSIHUH SIBUTBCS TT0 BEI30BY CyneOHOT0 oprana. Ha oc-
HoBaHUM CT. 168 I'TIK P® 3a HesBKy Oe3 yBaKUTEIb-
HBIX IPWYHH K HEMY IPEIBSIBIIOTCS MTpadHbIC CaHK-
IIMM B pa3Mepe /0 OJHOW ThIcsun pyoOieid. CBuaeTenb
NpU HEsIBKE B Cy/ieOHOE 3aceanue 0e3 yBaKHUTEIbHBIX
MPUYHH [0 BTOPUIHOMY BBI30BY MOJKET OBITh ITO/IBEPT-
HYT NPUHYIUTEIFHOMY NPHUBOAY. 3a OTKa3 OT IayH
CBHUJICTEIILCKUX TIOKA3aHUI TaKOW CYOBEKT CyneOHOTO
pa3buparenbCcTBa MOKET OBITH MPUBJIEUEH K yroJIOB-
HOM oTBeTCTBEHHOCTH 1O CT. 308 YK PO.

B cootBercTBum ¢ npaBunamu 4.3 c¢1.70 I'TIK cBu-
JIETETI0 BO3MCIIAIOTCSA IMOHECEHHBIE MM PAcXOIbl Ha
Mpoe3a W TPOXHMBAaHWE, a TaKkkKe CyTodHble. Kpome
TOTO, 32 PA0OTAIOIINMH TPaKIaHaMH, BEI3HIBACMBIMHU B

VIIK 347.91/.95

Cy/l B KA4ECTBE CBHUJIETEIICH, COXPAHSAETCS CPEIHUN 3a-
paboOTOK MO MECTy pabOTHI 32 BpEMSI HX OTCYTCTBHUS B
CBSI3U C SBKOM B cy. CBUIETENN, HE COCTOSIIHE B TPY-
JIOBBIX OTHOIICHISIX, 332 OTBIIEYCHHE MX OT OOBIYHBIX
3aHATHI NOTYyYaroT KOMIIEHCALUIO 32 TIOTEPI0 BpEMEHHU
ucxoJs u3 (PaKTHYECKUX 3aTpaT BPEMEHH U YCTaHOB-
JIHHOTO (efiepabHBIM 3aKOHOM MHUHHMAaJIbHOTO pa3-
Mepa OIUIaThl TPYAa.

Takum 00pa3oM, CBHIETENb BBICTYIIAeT B Kaue-
CTBE O/IHOT'O M3 OCHOBHBIX UICTOYHHKOB JI0Ka3aTEIbCTB
o cyaeOHBIM enaM. [IpomeccyabHBIi CTaTyC TaAKOTO
cyOBeKTa cyneOHOTO pa3OupaTebcTBa PerIaMeHTHDY-
eTcs HopMaMmu [ pakJaHCKOTO MPOIECCYalbHOTO KO-
nekca PO.
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COURT AS A SUBJECT OF PROOF IN THE CIVIL PROCESS

Annomauus:

B 0annotu cmamve paccmampusaemcs cyo Kak cyovekm 00Ka3bl8anUs 6 2paicoanckom npoyecce. Paccmam-

PUBAEmcsi npasosoll CMamyc cyod, e2o Kuodesvie PyHKyuu npu paccmompenuu oera. Takoce paccmampusaromest
HeKOMOopble MOUKU 3PEHUSL, CO2NACHO KOMOPbIM CYO He SAGIAEMCs CYObEeKMoM 00KaA3bleanust. Jlpyaue dce agmopul
cuumarom cyo eOUHCMEEHHbIM CYObeKMOoM OOKA3bIBAHUS.

Abstract:

This article examines the court as a subject of proof in the civil process. The legal status of the court, its key
functions in the consideration of the case are considered. Some points of view are also considered, according to
which the court is not a subject of proof. Other authors consider the court to be the only subject of proof.
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Keywords: civil process, court, law, law, civil procedural code, law, court, litigation

B nHacrosiiee BpeMs MexaHH3M CyIeOHOTO JT0Ka-
3BIBAHUSI yPEeTyIUpPOBaH Ii1. 6 I'pakgaHckoro mporec-
cyaspHOro Kozekca Poccuiickoit @enepannu (nanee -
I'TIK P®) [2]. daHHBIH mpoliecc MpeacTaBisieT co0oit
JIBIDKEHUE OT BEPOATHBIX CYXACHUM K HICTHHHOMY 3Ha-
HHMIO, KOTOpPOE TapaHTHpYeTCs BBIHECEHHEM CyJe0-
HBIMH OpraHaMH 3aKOHHBIX W OOOCHOBAaHHBIX pelle-
HUil.

B ropunndeckoii muteparype cya TiIaBHBIM 00pa-
30M PacCMaTPUBAETCS KaK KIIFOUEBOH CYOBEKT B Tpak-
JaHckoM mpouecce. OHaKo, 3a4acTyl0 HEKOTOPBIMHU
HCCIIeIOBATENISIMUA 110 PA3IUYHbIM MPUYUHAM CYyJIl HC-
KITFOYAeTCs U3 YHCia CYOBEKTOB JIOKa3bIBaHUA. 3aya-
CTYIO IIOJI00HAs TOYKA 3PCHUS 0a3UPYETCs HA MOHUMA-
HUU OKA3bIBaHUS KaK JESITEbHOCTH UCKIIOUUTEIHHO
JIML, KOTOpbIE MPUHUMAIOT yYacTHE B IPaXKIaHCKOM
mporecce. [TomoOHOTO posa NesTeTPHOCTh TAKUX JINIT
HaIpaBJieHa Ha yOeKIeHUe Cy1a B 000CHOBAHHOCTH UX
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(haKTHIECKUX TTO3UIHH, B PE3YJIbTATE YEeTO CY/ CUHTA-
eTCsl He CYOBEKTOM, a SBJIIETCS aipecaToM JTOKa3bIBa-
HUS, C OJHOW CTOPOHBI, U CYOBEKTOM CyIeOHOTO II0-
3HaHUS - C IPYTOM.

Tak, cornacHo uccienoanuto A.®@. Kneitnmana,
CyJ HE JIOKa3bIBACT, a PEIIACT U OCHOBHOE 00s3aTelb-
CTBO CyJa — pa3pelluTh CHOp JIUI], y4acTBYIOIIUX B
HeM. Ilo MHeHuIo aBTOpa, KOrja Takue JUIa He MOTy
CaMOCTOATENLHO COOpaTh COOTBETCTBYIOLIME JJOKa3a-
TENILCTBA, CyJ] COOMpAET MX 10 CBOCH JIMYHOM MHHUIUA-
THBE.

A.®. KnelilHMaH NOTYEPKUBAET, YTO CYH HUMEET
MpaBO COOHMpaTh TOKa3aTelIhCTBAa, TEM HE MEHee, 3
3TOTO HeNb3s COPMYIHPOBATH BEIBOA O TOM, UTO Ha
CyJe JIeKHUT OpeMst JOKa3bIBaHUS U OH BBICTYIIAET B Ka-
yecTBe CyObeKTa noka3sBaHus [4, c. 143].

OnHako, HECMOTPsI Ha TMOA00HYIO apryMEHTHPO-
BaHHYIO MMO3ULIHUIO, LIEJIECO00Pa3HO BCE XKe MPUHSTH MO-
3HUILHUIO T€X UCCIeoBaTeNeH, KOTOphIe pacCCMaTPUBAIOT
CyZ Kak HEOOXOJMMOI0 yYacTHHKA J0Ka3aTelbCTBEH-
HOM JIeTeNIbHOCTH, CyObeKTa J0Ka3bIBaHMUSI.

CornacHo uccnenoBanuio I'. A. )Kununa, «cyn BeI-
CTYIaeT B Ka4eCTBE CYObEeKTa JOKa3aTeIIb,CTBCHHOM Jie-
arenbHOCTH. OHAKO €T0 PONb 3HAYHUTEIFHO OTpaHH-
YeHa W TJIaBHBIM 00pa3oM CBOAMTCS K OKa3aHUIO CO-
JICHCTBUS JTUIIaM, YYACTBYIOIINM B J€JIe, B peaH3alii
WX TIpaB, B CO3JIaHUH BCEX TPEOYEMBIX YCIOBHU IS
MIOJTHOTO M3yYeHHS BCEX HOKAa3aTeIbCTB, YCTaHOBIIC-
HUSL OOCTOSATENBCTB Jieia U 3(PPEKTUBHOTO MPUMEHE-
HUSL HOPM TIpaBay [ 3, c. 498].

ITo muenuto O.B. baynuna «Tak Kak CyZA BBICTY-
MaeT B KauecTBe CyOBEKTa JOKa3bIBAHMUS, IPESICTABIIS-
eTcsl, K HeMy IpUMeHHMa fepuHUus «Opemst JJ0Ka3bl-
BaHMs», 10JI KOTOPBIM II€JIeC000pa3HO NoApa3yMeBaTh
HEOOXOIMMOCTh OCYIIECTBICHHSI COOTBETCTBYIOIIHX
MpOIIeCCyaIbHBIX NEHCTBUHN MO YCTAHOBJICHUIO 00CTO-
STENBCTB, KOTOPBIE MMEIOT IOPHUIMYECKOE 3HAUYCHUCH
[1, c. 54].

BaxxHo 0003HaYUTh, YTO YTBEPKAATH O BO3IIONKE-
HUM OpeMeHH ITOKa3bIBaHUS NPUMEHUTEIHFHO K CYAY
JIOITyCTUMO TOJIBKO TOT/A, KOT/Ia Ha CYJ BO3JIaraloTcs
0053aHHOCTH 110 COBEPILIEHHIO COOTBETCTBYIOIINX ACH-
CTBUM MM UX KoMIiekcoB. Hampumep, cyn He MOXeT
YKJIOHHUTBCS OT ONpEIeNeHHs MpeaMeTa J0Ka3bIBaHUS
IO JIeTTy, OT OI[EHKH JJOKa3aTeIbCTB.

Cyn peanusyeT MOJTHOMOYHS Ha KaXJOM U3 3Ta-
OB JJOKa3bIBaHHs — HAYMHAS C ONIPEIEICHUs IpeIMeTa
JIOKa3bIBaHUS M 3aKaHYMBAsl yCTAaHOBICHHEM O0OCTOS-
TENIBCTB Jea.

Bpems nokasbiBaHuUS y Cyza, Tak e KakK U y Ipo-
YMX JINL, TPUHUMAIOIINX Y4YacTHE B TPaKAaHCKOM
nporecce — CyOBbeKTOB JI0Ka3bIBaHUS, HEOJHOPOIHO U

VIIK 347.91/.95

CKJIAIBIBAETCA W3 HECKOJNBKHX COCTaBHBIX 4YacTeil, B
YHUCJIe KOTOPHIX OpeMs yTBepKIeHHs, Opemsi codupa-
HUSI IOKA3aTENbCTB, OPEMs X OICHKHU.

Taxoke He IMeeTCsl OCHOBAaHMI ITOJIHOCTBIO COTTIa-
IIaThCS TOYKOHM 3pEHHs] aBTOPOB, KOTOPBIE HA3bIBAIOT
CYA €IMHCTBEHHBIM CyOBEKTOM COOMpaHHs [OKa3a-
TenbCTB. VCKIIOUNTENbHON siBIsieTCs (QDYHKIUS cyna
TI0 MIPUHSTHUIO JOKA3aTeNIbCTB U TEM CAMBIM MX BOBJIE-
YEHUIO B TIpolece cyaedHoro uccienoBanus. Yro ka-
caercst cOOpa JJ0Ka3aTelbCTB, Cyl P COOTBETCTBYIO-
X YCIOBUSIX MOJXET, @ HHOT/Ia ¥ 00sI3aH IeHCTBOBATh
OIIPEAEICHHBIM 00pa30M, HO 3THM K€ 3aHUMAIOTCS H
YYacTHUKH Mpolecca A0 WX MPEACTABICHUS CYIy.
Hopmbl neicTByIOIMX MpoOLiECCYabHBIX 3aKOHOZA-
TENBHBIX aKTOB COPMYIHNPOBAHBI TAKUM 00pa3oM, 4TO
poTb cyna B cOOMpaHUM JOKa3aTEIECTB HEOOXOIUMO
OIIPEAEIIUTh KaK COJCHCTBYIONIYIO, a TAK)KE OpraHu3a-
LUOHHYIO.

Tak, Ha ocHoBauuu 4. 1 ¢t. 57 I'TIK P® Toapko B
cilydae, KOT[a IpeICTaBICHHE J0Ka3aTelIbCTB SIBIISI-
€TCA 3aTPYAHUTCIIbHBIM JJIA JIMla, KOTOPOC MPUHNUMACT
ydacTue B Jielie, CyJl 10 ero XOAaTaiCTBY OKa3bIBaeT
cozelicTBue B COOMpaHMH JOKa3aTeNbCTB. Takas
HOpMa COZEPXKHUT HEKOTOpBIC TPeOOBaHUS K XOAaTau-
CTBY 00 HCcTpeOOBaHNH JOKA3aTEIbCTBA, OJHUM M3 KO-
TOPBIX BBICTYNACT 0003HAUCHNE ITPUINH, KOTOPHIC BBI-
CTYMalOT B KA4ECTBE NPEISITCTBUHN ITOTyICHHUS JOKa3a-
TEJILCTBA.

Takxum 06pa3oM, CyJ BEICTYIaeT B Ka4eCTBE BaX-
HOTO YyYacTHHKa NPOLEAYpPbl PACKPBITUS JIO0Ka3a-
TCJIbCTB, U TJIaBHBIM 06pa30M NOTOMY, YTO HOJIKCH
OCYLIECTBIISITH KOHTPOJIb 32 €€ COOJII0ICHHEM U He J10-
IyCKaTh CChUIOK Ha JJOKA3aTeIbCTBA, C KOTOPBIMH TIPO-
THBOIIOJIO’KHAsI CTOPOHA HE ObliIa 03HaKOMJIeHa 3a0J1a-
TOBPEMEHHO.
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Hax. Paccmampusaromes no0obHsie uncmumymul nped8apumenbHOMy Cy0eOHOMY 3ace0anuio.

Abstract:

This article is devoted to the subject of a preliminary hearing. The main theoretical views and approaches of
different authors to the essence and goals of this procedure are studied in detail, historical analogues and features
of this stage in foreign countries are studied. Such institutions are considered in the preliminary court session.
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Oco0bIit HHTEpEC B HACTOSAIIEE BPeMs BO3PacTaeT
K TmpobyieMe MpaBoOBOU MPHUPOABI MPEABAPUTEITHHOTO
CyaIeOHOTO 3aceIaHusl.

IIpenycMOTpEeHHOE POCCUHCKUM 3aKOHOJATEIb-
CTBOM MpeIBapUTEIbHOE CyAcOHOE 3acelaHue Mpel-
CTaBJIsIET COOOM YHHKAIBLHOE MPOIECCyaabHOE SIBIIC-
HHUE, KOTOpOoe (PaKTHIESCKH HE MUMEET aHAJIOTOB C 3aKO-
HOJATeIbHBIMH HOpMaMH 3apyOe)KHBIX CTpaH. B
HACTOSIIIEE BPEMsI UMEIOTCS HEKOTOPhIE YEPTHI, KOTO-
pBIE COMIMKAIOT €T0 C TTOAOOHBIMH ITPABOBBIMU WHCTH-
TyTaMmH¥ 3apyOEKHBIX CTPaH U MOATBEPKIAAIOT UCTOPH-
YECKYIO TPEEMCTBEHHOCTh IPaBa, MPUOJIMIKEHUE TPaK-
JTAaHCKOT'O MPOLIECCYaATLHOTO 3aKOHOIATENbCTBA
Poccuiickoil @enepanuyu K MUPOBBIM CTaHJApTaM.

BaxxHo 0003HaYUTB, YTO B POCCHUIICKOM 3aKOHOa-
TEJIbCTBE HE UMEETCS YETKOIO OIIpeIeCHHS PEIBaPH-
TENBHOTO CYAeOHOTO 3aceaHus. DTO BBI3BAIIO MOSBIIC-
HUE OOJNBIIOTO YHCIa TEOPETHYECKUX MOIXOIOB K
OTIPEJICNICHUIO CYIIHOCTH TPEIBAPUTEIHLHOTO Cyae0-
HOIO 3aceaaHusl.

ITo muenmio T.B. CaxHOBOW mpeaBapuTeNbHOE
cyneOHoe 3acenanue, onpenensemoe cT. 152 I'TIK PO,
BBICTYIIAET B KaueCTBE COCTABHOM YacTH MOITrOTOBKH
Jlena K paccMoTpeHuto cyiaom [4, c. 136]. Lens nan-
HOr0 MHCTUTYTa COIJIaCHO MHEHUIO JaHHOTO aBTOpa —
MPOLECCYaIbHOE  3aKpEeIJIEHUE PaclopsIUTeNbHBIX
JIEWCTBUI yUYaCTHUKOB JIeJa, YCTAHOBJICHUE UMEIOIUX
3HaUeHHWe IS Jiesla OOCTOSITENLCTB, ONPENeICHHIEe J10-
CTaTOYHOCTH [OKAa3aTEJIbCTB, a TaK)Ke HCCIIEI0BaHUE
(hakTOB MpoImycKka CpOKOB 0OpaIIeH!s B CyJl U CPOKOB
WCKOBOU TaBHOCTH (IIPH 3asBJICHUH O TOM CO CTOPOHBI
otBeturka). CormacHo uccienopanuto M.O. bopo3nu-
HOW «IpelBapuUTEIbHOE CYAeOHOE 3acelaHue Ipel-
CTaBIsIET CO00H (haKyIbTAaTHBHBIC IEHCTBHS CYABHU IO
MOJITOTOBKE JieNa K CyIe0HOMY pa30HupaTeibcTBy» [3,
c. 125].

Takoke UMeeTCsi MHOYKECTBO IOIXO0JIOB K OTpejie-
JIEHUIO TEJA TPEIBAPUTEIILHOTO CyJIeOHOro 3acena-
Hus. B 1ienom, Bce uccaeaoBaTeN UCXOAAT U3 I10JIO-
skeHult 4u. 1 ct. 152 T'TIK P® neneit ero npoBeaeHus,
KOTOpasi miacuth, uto «lIpenBapurenbHoe cyneOHOE
3acelaHle MMEET CBOEH LEeNbl0 IpoleccyalbHOe 3a-
KpEIUICHHE PacropsIUTENbHBIX JIEHCTBUI CTOPOH, CO-
BEPIICHHBIX MPH MOATOTOBKE Jieia K CyIeOHOMY pa3-

OUpaTenbCTBY, ONpeAeieHue OOCTOSTENBCTB, UMEIO-
IIUX 3HaYCHKE JUIs IPaBUIBHOTO PACCMOTPEHUS U pas3-
pelieHus aena, onpeAeseHne J0CTaTOYHOCTH J0Ka3a-
TENbCTB MO JeNly, UCcleqoBaHHe (HaKTOB IPOITycKa
CPOKOB OOpaIlleHUs] B Cy U CPOKOB HCKOBOH JaBHO-
CTHY.

B menoMm, ompenensror cieayromue TPYIIb Ie-
JIe MaHHOTO TPOLECCYaIIbHOTO HHCTHUTYTA: HAIlpaB-
JICHHBIC Ha JOCTIDKEHHE IENI CaMOW CTaIiH MOATO-
TOBKH (OmpeaercHre OOCTOSATENBCTB, 3HAYAININAX IS
HPaBUIIBHOTO M CBOEBPEMEHHOI'O PACCMOTPEHUS JIeTIa;
YCTAHOBJICHHE JIOCTATOYHOCTH JI0Ka3aTeIbCTB); IEJH,
JOCTIDKEHHE KOTOPHIX HE CBA3aHO C IIETbIO ITOATO-
TOBKH JIeJIa.

Hopwme! I['TIK P® u AIIK P® no-pa3Homy aexna-
PHUPYIOT COIepKaHWE MEXaHW3Ma Ha TpeIBapUTEIb-
HOM cyAe0OHOM 3acenaHun. B apOuTpakHOM cymompo-
M3BOJICTBE, TaK e KaK M B TPAXTAHCKOM, IpEIBapH-
TeJIEHOE CyZeOHOe 3aceJaHne OCYIIECTBISIETCS CyAber
ennHonM4uHO. TeM He MeHee, B oTinune oT HopM ['TIK
P®, ynomuHamomux TOIBKO O CTOPOHAX IPEIBapH-
TENBHOTO CYZIeOHOTO 3aceianusl, apOUTPaKIIO-TIPOIIeC-
CYaJIBITBIA KOJEKC MPSIMO yKa3bIBAET, YTO M3BEIICHHIO
0 MeCTe ¥ BPEMEHH IPEIBAPUTEIHLHOTO CYIeOHOTO 3a-
celaHus IOJIKAT U IPYTUE 3aNHTEPECOBAHHEIC JINIIA,
TO €CTb JTO JINIA, KOTOPHIE €lIe HE SABIAIOTCS JTUIAMU,
YYaCTBYIOIIMMHU B JieJie, HO MOT'YT OBITh IPHUBIICYEHBI B
MPOIIecC B COOTBETCTBYIONIEM KadecTBE, a HE TONBKO
YYaCTHHKOB apOWTpaXHOTO Ipoliecca, YKa3aHHBIX B
ct. 40-48 AIIK P®, usBeniaeMpIXx B COOTBETCTBHHU CO
cT. 121-124 ATIK P® [1]. To ecTb, H3BEMIAIOTCS ITOTEH-
LUaJbHbIE TPETbU JIMLA, 3asBIISIOLIUE CAMOCTOSITEIb-
HbIe TpeOOBaHMUS HA MPEIMET CIIOpa, KOTOPHIE eIle He
BCTYNWIH B IMPOIECC. DTO M COCTABIIET CHEIUPUKY
TIPEABAPUTEIHLHOTO Cy1eOHOT0 3aceJaHus B apOUTpax-
HOM TIPOIIECCE, €r0 OTINYHE OT MPEIBAPUTEIBEHOTO CY-
neOHOro 3acelaHus B TPaKTAHCKOM CYIOTPOM3BOJI-
CTBe.

TaxuMm 0Opa3omM, rerecoodpa3Ho 3aKperIeHue Ta-
koro sxe nojoxxeHust B ['TIK P®. Baxuo cr. 152 T'TIK
P® 7n0omonHUTE TOJOKEHUEM, COTJIACHO KOTOPOMY:
«CTOpOHBI M TPETHU JIMIIA U3BELIAIOTCS O BPEMEHU U
MecTe cyneOHoro 3acenanus» [2]. [o moBoay TpeThux
JIUI, 3asBJIIIOIINX CAMOCTOSITENBHBIC TPeOOBAaHUS Ha
MIPEIMET CTIIOpPa MOYKHO OTMETHTH, UYTO B COOTBETCTBUHU
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C HOPMATHWBHO-IIPABOBBIMH aKTaMH OHH HaJeJICHBI
BCEMH MIPaBaMH U MMEIOT OIpeeNICHHbIC 00S3aHHOCTH
UCTIIA, SIBJIIONICTOCS CTOPOHOM mo nmeny. s BCTyn-
JICHUS B JICJIO TPEThE JIUIO 00sI3aHO 001aaTh MPaBOM
Ha MPEIbSIBICHUC UCKA.

[penBapuTensHOe CyneOHOE 3aceiaHUC B Tpax-
JTAHCKOM IIpOIIecCe MPENCTABIET COOOH IMPOMEKYTOU-
HYIO CTaJ{HI0, KOTOPAs Aa€T BOZMOKHOCTh BCEM y4acT-
HUKaM MPaBOOTHOIIEHU 0003HAYHUTH CUCTEMY TPeOy-
eMBIX Mep, ONpPEICIUTb CTPATETHI0 W MEXaHH3M
MPOIIECCYaIbHOTO TIOBEACHUS UIS MOJMYYCHHS KOHEU-
HOTO pe3yJbTaTa.

BaxxHo 0003HAYHTh, YTO MPOBEICHUE IPEIABAPH-
TEJNBHOTO CYAEOHOTO 3aCelaHusl 3aBUCUT OT CJIOXKHO-
CTH JieJIa, HeOOXOAMMOCTH cOOpa ¥ IPEICTABICHUS J0-
TIOJTHUTENNBHBIX CBEICHUH M HE BCET/Ia SBISIETCS IIelre-
coobpa3npiM.  IlpegocTaBHB  CTOpOHAM  TaKyro
BO3MOKHOCTb, 3aKOHO/IATEINb TaeT TEM CaMBIM y4acT-
HUKaM JONOJHHUTEIEHOE BpeMs UIT 000CHOBAHUS MIPHU-
YHH 00paleHus 3a 3allIUTON MPaB U MOJKPEIICHHUS J10-
BO/IOB.

[IpenBaputenbHOE CyieOHOE 3aceiaHue IaeT BO3-
MOXXHOCTb CyAbC MO3HAKOMUTLCA C YHaCTHUKAMHU A€J1a,
YYacTHHKAaMU CyAe0HOTO mporiecca, Ipu HeoOX0IuMO-
CTH TIPUBJICYB TPETHUX JIVII, 3aHNHTEPECOBAHHBIX B Pa3-
pemennn crnopa. [Ipm 3TOM mMeeTcs BO3MOXKHOCTB
c(hopMHUpPOBATH MHEHHE O CIIOPE HJIH MPOOIEMHOHN CH-
Tyallud U ONPEIEIUTh KPYr NalbHEUIIUX MEPOIpPHUs-
TH.

Takum 00pazoM, OCYILECTBICHHE MPEIBAPUTEIb-
HOTO 3acelaHus, COTJIACHO ONpE/eNICHHBIM IIEJsIM, B
OyaylieM MpeAOTBpPAIIacT BO3MOXKHOE 3aTATHBAHUC

YK 341.9

MPOIECcCa CTOPOHAMH, 110 TEM IPHYKNHAM, YTO HEIOCTa-
TOYHO MPEACTABICHHBIX [0KA3aTEIbCTB, TPEOYETCS 10-
MTOJTHUTEIIBHBIC CBEICHUS WK MaTepHuaibl. [Ipecnemys
B OCHOBHOM COKPAIIICHUE CPOKOB PACCMOTPEHHS CIIO-
POB U 3aBOJIOKMYCHHOCTH, TaKasl IPOIICAYPa ONPAB/IbI-
BaeT CBOC MPEAHA3HAUYCHUE U 00JIeryaeT rpaxIaHcKoe
CyIonpoun3BoacTBO. HeobxomumMocTh U 1enecoobpas-
HOCTB IPOBEACHHS IOATOTOBHTEIBHBIX MEPOIPHITHI
OTHOCHTCS K KOMIICTEHIIMH Cy/Ia, HO €CJIH €CTh COMHE-
HUSL B O0BEKTHBHOCTH WJIM 3aKOHHOCTH IPEACTABJICH-
HBIX IOBOJIOB ¥ (PAKTOB, CTOPOHBI HE JIMIICHBI BO3MOXK-
HOCTH MIPOIUTH 3Ty mporenypy. ClieioBaTeIbHO Kak
y Cyla, Tak ¥ CTOPOH, MOSBUTCS JOMOJHUTEIHHOE
Bpemst Uit cOopa ToKa3aTeabCTBEHHON 0a3bl WM JIIs
MIPUHSATHUS HHBIX MPOIECCYATBHBIX JICHCTBUI.
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PARTICIPATION OF THE COURT IN RECONCILIATION OF THE PARTIES.

Annomauusn:

B cmamwe paccmampugaromesa maxue 80npocyl, KaK 3HAYeHUe UCTI01b308AHUA NPUMUPUMETbHBIX NPOYeOyp
u yuacmue cyoa 8 60npocax NpUMUpeHus CmopoH 8 2paricOancKom npoyecce.

Abstract:

In article such questions as, value of use of conciliatory procedures and a role of court in questions of con-

ciliation of the parties in civil process are taken up.

Knrouegvle cnosa: epasxrcoanckuil npoyeccyanbhvle KOOeKc, padcoanckKull npoyecc, 3aKoH, npumMupeHue,

cy0, CIMOpOHbI.

Keywords: civil procedural code, civil process, law, conciliation, court, parties.

B Hacrosmee BpeMs B OOIIECTBE IPOUCXOINUT
OCMBICIICHIE 3HaYeHUS U DO(OEKTUBHOCTH APYIUX MeE-
TOJIOB YPETYJIUPOBAaHUSA IIPABOBBLIX CIIOPOB, 4YTO, B
CBOIO O4Yepeb, II03BOJISET IO—APYrOMY OLICHUTDH POJIb
U MECTO TPaJUIOHHOTO MPABOCYIUS B OTE€YECTBEH-
HOH IIPaBOBOI CHCTEME.

Poct unciia o6pamennii 3a cyneOHOM 3alUTON U
X MHOTOOOpasue Ha ()OHE TOCTOSIHHOTO KOJIMYECTBA

cyneit TpeOVIOT IOIOJHHUTEILHBIX MED II0 obecreue-
HHUIO KaYeCTBaA HpaBOCy}lHﬂ, a UMCHHO, paSBI/ITI/IH U aK-
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THBHOTO BHEIPECHHS B CylIeOHYIO PAKTHKY TPUMHUPH-
TeNbHBIX TpoeaypLe.

Bonee pacnpocTpaHeHHBIMA TPUMHUPUTEIBHBIMHA
npouexypaMu B Poccuu SBISIIOTCS MUPOBOE COTJIalle-
HUeE, IIEPEroBOPEI, MeAualus (mocpeauuuectno). O6o-
3HAYEHHBIE MPOLELYPHl HE SBIAIOTCS HMCUEPIIBIBAIO-
[IAMH, BEPOSTHBI PA3IMYHbIE UX KOMOMHAIIMH.

Celfyac HUKTO HE CTAHET CIIOPUTH C TEM, YTO IPHU-
MHPEHHE CTOPOH KaK GopmMa yperyanpoBaHHs CIIopa 1
Meaualns SBISIOTCS COCTAaBHOM 4YacThIO T'paKIaH-
CKOT'O CYIOIIPOM3BOACTBA. JTO ITOATBEPIKIAETCS IIPHU-
aatueM PenepanbHOro 3akoHa oT 27 uronst 2010 r. Ne
193-d3 «O6 anbTepHATUBHON MPOLIEAYPE YPETYIUPO-
BaHUs CIIOPOB C y4acTHEM MOCPETHHUKOB (IPOICAype
Menuanun)»Lo,

B urore mpuMHMpPHUTEIBHBIX IPOLIELYD CTOPOHBI
MOTYT 3aKJIIOYMTh MHPOBOE COTJIAIIEHHE, UCTEL — OT-
Ka3aTbCsAd OT MCKa, a OTBETYHK — IIPU3HATH KMCK, IJIaB-
HOeE, 4TO0 TakHe AeHCTBUSA CTOPOH HE IPOTHBOPEUYMIN
3aKOHY U HE HApVIIAIX IpaBa ¥ 3aKOHHBIC HHTEPECHI
npyrux aur (ct. 39 I'TIK P®%),

3akoHoaaTeabCcTBO Poccuiickoit Demepannu gaet
BO3MOKHOCTE CITOPSIIIMM CTOPOHAM BOCITIOJIE30BATHCS
MHPHBIM YPETYJIHPOBAHUEM CIIOPOB B KaKIOM BPEMEH-
HOM d3Tare hopPMUPOBAHUSI KOH(MDIIMKTA: BIUIOTH 10 00-
paIIeHuns B CY, B IPOIIECCEe paCCMOTPEHU AeTia B CyIe
M II0CJIE PACCMOTPEHHS.

B 3aBucuMoCTH OT dTama yperyjaupoBaHUsA KOH-
(yIMKTa BCce MPUMUPUTEIIBHBIE IIPOLIELYDEI MOYKHO Pa3-
IeTUThL Ha J0CYyAeOHBIEe, BHeCyIAcOHBIE, CyaeOHEIE,
MOCTCYACOHBIC ¥ IPUMHUPUTEIIBHBIC MPOIEAYPHI, TPH-
MEHSAEMBIE B UCIIOJIHUTEIHLHOM IIPOU3BOJICTBE.

CornacHo 1. 5 4. 1 c1. 150 I'TIK P® oxHoM U3 3a-
ad Ccyla SIBISIETCS IPHUHATHE MEP II0 3aKIIOUYEHHIO
CTOPOHAMH MHPOBOTO COTJIAIICHHS.

B cuny ct. 148 I'TIK P® k 3amauamM mOArOTOBKHA
Jena K CyaeOHOMY pa30UpaTeibCTBY OTHOCHUTCS, B
YaCTHOCTH, IPUMUPEHHUE CTOPOH.

Kaxk ykazano B m. 15 Ilocranosnenus Ilnenyma
Bepxosnoro Cyaa Poccuiickoit @enepanyu «O moaro-
TOBKE TPaXIAHCKMX ]I K CylneOHOMY pa3OHuparelb-
CTBY»2L, LIe)Ib CYIBHU 3aKII0YASTCS: B OOBSICHEHHH CTO-
pOHAM IIPEMMYIIECTB OKOHYAHUS IIPOILIECCA MUPOM; B
00BSICHEHUHN TOTO, YTO COTJIACHO COOCTBEHHOM IOPHIH-
YECKOM CHIIE ompeeaeHue 00 YTBEPKIEHUN MUPOBOIO
corJIallleHHsl HUKAK HE YCTYIIaeT 3aKIIOUYEHUI0 Cyaa U
B CIy4ae HEOOXOAUMOCTH TaKXe IOJIECKUAT IIPUHYIU-
TEJILHOMY HCIIOJIHCHUIO; B COOJIIOACHUHU MPOIICTyPhI
MPUHSATHS MUPOBOTO COTJIAIIICHUS.

TToJi0keHHsT IPOLIECCYAIBLHOrO 3aK0Ha (C y4eTOM
pasbsacHenuii Bepxosnoro Cyma P®) npsmo mpeny-
CMaTPUBAOT O0SM3aHHOCTH CyJa IPUHHUMATh MEPHI K
MIPUMHUPEHNIO CTOPOH. B 3THX 1eiX, KaKk Ha CTaguu
MMOJArOTOBKH JI€JIa K CyAeOHOMY pa30upaTebCTBY, TaK
U B Xo4e CyaeOHOro 3acefaHus, IIPH PACCMOTPEHHUH
JleNa 1o CYIIECTBY CYJ AOJDKEH Pa3bsCHUTh CTOPOHAM

18 PemernunkoBa N.B. CocTsA3aTeNbHOCTE MPAXkKIAHCKOTO CY-
JOIPOU3BOACTBA Uepe3 NMpH3My cyneOHOH mpakTuku // 3a-
koH. 2013. Ne 3. C. 82.

19 denepanbHbiii 3akoH o 27.07.2010 Ne 193-D3 «O6 aib-
TEpHATHBHOM MpOLEaype YPeryJHpOBaHUs CIIOPOB C yd4a-
CTHEM TIOcpeiHHKa (mpouexype Menuauuu)» (ped. OoT
23.07.2013) // Poccuiickas raszera. Ne 168. 2010.

20 T'pakaHCKMii TIponeccyanbHbIil kojieke Poccmiickoit de-
nepauun o1 14.11.2002 Ne 138—®3 (pen. ot 28.12.2017) //
Co0panue 3akonoaatenbetBa PD. 2002. Ne 46. Cr. 4532.

coZIEp)KaHueE MpaBa Ha YTBEPKICHUE MUPOBOIO COrJa-
[IEHNsS W NPEUMYIIECTBA OKOHYAHHUS JI€Ja MHUPOM, a
P HEOOXOJAUMOCTH — CO3[aTh YCIOBHUS IJIL €ro 3a-
KJIIOYEHHS IIYTEM OOBSBIIEHMS IIEPEPLIBA B CYAEOHOM
3aceaHUU WIN OTIIOKEHHS CyIeOHOro 3acelaHusI?2.,

Cyaps IIpU 3aKIIOYEHUH MUPOBOTO COIVIALLIEHUS
BBICTYIIAET CPa3y M KAaK HE3aBHCUMBIN IOCDPEIHUK, U
Kak KOOPIHMHATOD MHTEPECOB CTOPOH, U KaK KOHCYIIb-
TaHT, HAJCJCHHBII MPaBOM MPEIOCTABISATh CTOPOHAM
COBETHI 110 COIEPKAHUIO COTTIAIIEHHS.

MOoXHO chenarh BBIBOJ, O TOM, YTO IIPUMMPH-
TEJIbHBIE IIPOLIEAYPEI TOJIBKO JIMIIL HAYUHAIOT CTPEMHU-
TEJIbHO COBEPILIEHCTBOBATLCS B HALIEH CTPaHe, U B 1aH-
HOM IIEPHOJE UM HEOOXOAUMEI ITOAAEPKKA U ITOMOIIb
roCyIapcTBa, B TOM YHCIIE M CO CTOPOHBI CyIcOHOM CH-
CTEMBEL.

3HayeHne cyna JOJDKHO 3aKII04YaThbes B COJEH-
crBur mpumupenuro. Cynes o0sg3aH chOpMHPOBATH
TpebOBaHUE C LENBI0 IPUMUPEHHS: OOBICHUTE CTOPO-
HaM HX IPaBO B MPUMMPEHHE; YCIOBHUS U IOCIEIOBA-
TEJILHOCTL NMPUMUPEHUS, B TOM YHUCJIE KOMIIEHCALUS
CYINEOHBIX U3EPIKEK; OOBIACHUTHL UM IOCIEACTBUSL UX
OTKa3a ¢ NMPUMHPEHHUS U PACCMOTPEHMS €A B CYIE,
MIPEUIOKUTE CTOPOHAM IIPUMUPUTLCS U IPOSBUTH I10-
MOIIb ¥ COJCHCTBHE B MOUCKE B3AMMOIPUEMIIEMBIX
YCIIOBHII C LIENBI0 IPUMUPEHHS.

JlanpHelilee pa3BUTHE MEXAHU3MOB JOOPOBOJIb-
HOI'0 YPEryJIUPOBaHUS CIIOPOB MO3BOJIMT HE TOILKO H3-
OexaTh JOMOJHUTEILHEIX PACXOI0B Ha CYIEOHYIO CHU-
CTEMY M CHM3UTEL HArPY3KY HA CYIEH, HO U CIENATh EILe
OJIUH IIIar B CTOPOHY Pa3BUTHUSA I'PaKIAHCKOTO 00IIe-
CTBa B HallIEW CTpaHe.
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Annomauus.

Cmambs nocesauena ucciedos8anuro 0cobeHHocmell npagogou cucmemsl cogpemennou Kumas. Ycmarnos-
JIEHO, YMO npaeoeas cucmema A6aiemcs yHl/lKaJleOZZ cucmeMozl, Komopas eKiovdaem 6 cebs snemenmol mpa@u-
YUOHHO20 KUmMaticko2o npaeda, coyuaiucmu4decKkoeo npaeda, Hekomopvle HoOpmbl 3anaouou npaeoeoﬁ mpaduuuu u
MeofcdyﬂapodHoeo npaea, Komopsvle cmaiu 4acmsvbto HAYuoOHAaAji1bHOcO 3aKOHOO0AmMeNbCmad. Onpedeﬂeno, umo npa-
606Y10 cucmemy coO6pemMerHHoco Kumas moorcno omuecmu K « CMEUAHHbIM npaeoeobim Cucmemamy.

Abstract:

The article is devoted to the study of the peculiarities of the legal system of modern China. It is established
that the legal system is a unique system, which contains elements of traditional Chinese law, socialist law, certain
norms of the Western legal tradition and international law that have become part of national legislation. It is
determined that the legal system of modern China can be attributed to «mixed legal systems»y.

Knroueswie cnosa: npaeosas cucmema, mpa()uquHHoe npaeo, 6epxo6eHcmeo npaed, npasoco3Hanue, cme-
uianHas npaesoed: cucmemd.
Key words: legal system, traditional law, rule of law, legal consciousness, mixed legal system.

IMocranoBka npo6iemu. Ha cyuacHomy ertami
KHTalChKa Jiep)kaBa 3BepTae Ha ceOe yBary sIK BITUM3-
HSHHX, TaK ¥ 3apyOiKHUAX HOCTiIHUKIB. OCOOIMBOCTI
ICTOPHYHOTO, TOJITHYHOTO, COLIATEHOTO Ta EKOHOMIY-
HOTO PO3BUTKY JaHOI KpaiHU MOTPeOyIOTh KOMILIEKC-
HOTO JIOCTI/DKEHHS, OCKUIBKU caMe IS Jiep)kaBa Ha Cy-
YacHOMY €Talli PO3BUTKY BiJIIrpa€e KIHOYOBY POJb Ha
MDKHapOAHIN apeHi Ta OUIBIIICTh KpaiH CBiTy Hamara-
IOTBCS 10 chiBpoOiTHUITBA 3 KuTaem.

BuBueHHs KHUTallCbKOrO IpaBa, IMPAaBOBOI KYJib-
TYPH Ta NMPAaBOCBIZIOMOCTI KHTAHCHKUX MEMIKAHIIB J10-
3BOJIUTH 3PO3yMITH OCOOJIMBOCTI HAI[IOHAJIBHOTO 3aK0-
HOZABCTBA 1IIi€i JepKaBH, IONOMOXKE BCTAHOBHTH
CIPHUATIMBI BIJHOCHHHM 3 MLi€l0 KpaiHow. BaxiuBy
pOJb Yy CydacHid KHTaHCBKiil nepxkaBi Bimirpae ioro
MpaBoOBa CHUCTEMA, TOMY JOCIHIPKEHHS ii XapaKTepHHX
0co0JIMBOCTEH JI03BOJIMTH 3PO3YMITH BECh MEXaHi3M
MpaBOBOTO peryiroBanHs Kuraro.

Cran pocaigxkenns. Ha xainb, y BITYN3HIHUX Te-
OpPETHKO-TIPAaBOBHX JDKEpeiax IPAaKTUIHO BiJACYTHI
CHemiajdbHi HAayKOBI Ipami, SKi TPUCBSIYCHI HOCIi-
JUKEHHIO Cy4yacHOi IpaBoBoi cuctemu Kuraro. Baro-
MHH BHECOK Yy pO3POOJICHHS TEOPETHYHHX AacIEKTiB
MPaBOBUX CHUCTEM cydacHOCTi 3pobmnu C. AJEKCeeB,
b. bencon, O. BacunweB, O. 3aituyk, O. Jlykamona,
JI. JIyup, O. Mansko, M. Mapuenko, H. OHinieHko,
O. CkakyH, 1. PabinoBu4 Ta iHmi.

Meta pocaimkenns. Metoro 1iei myOmikarii €
BHOKPEMJIEHHS OCOOJIMBOCTEI MpPaBOBOI CHCTEMH CY-
yacHoro Kuraro Ta BiHECEHHs JaHOi NPaBOBOI CHC-
TEMH JI0 ICBHOT KJTacu(ikarrii.

OcHoBHHUIi 3micT mochimxenns. [IpaBoBa cuc-
tema Kwuraiicbkoi HapoaHoi pecmyOiiku abCONIOTHO
yHIKaJIbHa, BOHA OXOIUIIOE HOPMH TPATUIIIHHOTO KH-
TalChKOTO TIpaBa, OCHOBHI O3HAKH COIIaJiCTUIHOTO

npaga, Jiesiki paBOBi HOPMH 3axX1IHOT TPaBOBOT TPa/Iu-
1ii Ta HOPMH MIKHAPOJHOTO TpaBa, SKi CTaJId YaCTH-
HOIO HalliOHAIBHOTO 3aKOHOJaBcTBa. DOpMyBaHH:
mpaBoBoi cucteMu Kwuraro BimOymnocs ImiJ CyTTEBUM
BIUIMBOM IIOJIITUKO-IIPAaBOBHX, PENIriiHUX, ¢inocod-
CbKHX, €THYHHX BUYEHb JaBHbOTO Kurato, siKi iCHYIOTbH
B KMTaiCHKIi{ MPAaBOCBIZIOMOCTI Ta KUTAHCHKIH MPaBOT-
Bopuiil KynpTypi. Takok HEOOXiTHO 3ayBa’kKHUTH, IO
npaBoBa cucreMa KnuTato HeomHOpiHA, TOMY IO JIep-
JKaBy CKIIaJar0Th KOHTHHeHTaIbHUN Kutaii, ['oHKOHT,
Maxkao ta TaiiBaHb, SKUM IpUTaMaHHI JOCUTH CYTTEBI
0COOJIMBOCTI, 1110 MalOTh OYTH PO3MIIAHYTI OKpeMO. Y
CBOEMY JIOCIIJUKEHI PO3IIISIHEMO JIMIIE MPaBOBY CHC-
TEMYy CY4acHOTO KOHTHHeHTalpHOro Kutaro. 3 Hammoi
TOYKH 30Dy, Ha IaHOMY €Talli iCTOPHIHOTO PO3BUTKY il
MOJKHa BiTHECTH O TaK 3BaHOI «3MiIIaHOi MPaBOBOI
CHCTEMH», OCHOBHI O3HaKW sKOi OyJM BHOKpeMJICHI
HaMH y MOTIEPEIHIX JOCTIKCHHAX. 31 yCiX pO3IIIsHY-
THX HAMH Ta B3araji iCHyI0YHX Y CBITi, caMe KHTalChKa
IIpaBoOBa CHCTEMa BTUTIOE B COO1 PUCH SIK COLiaiCTHY-
HOTO IIpaBa, Tak i HalllOHAIbHI 0COOIMBOCTI, sIKi 30e-
pernucs 3 AaBHIX YaciB.

3 iCTOpUYHOT TOUKH 30Dy, AesKi mKonu dinocodil
MaJi He3TJaJMMHK BIUIUB Ha €BOJIIOIII0 MMPABOBOI CH-
cremu cydacHoro Kuraro. IcTopist kutalicbkoro npasa
HayTigye OUTBII HIX JIBI THCAYi POKIB, IPABOBI KON
Ta 3acajy IPaBOBOi CUCTEMH (OPMYBAIINCS Ta PO3BH-
BaJTUCS TiJ] BIUIMBOM HACTYITHUX OCHOBHHX (isocod-
CbKO-€THYHMX HAINPSMKIiB: KOH(YLIaHCTBA, TAOCH3MY
ta jerizmy [1, ¢. 36—40]. OCHOBHI OJIOKEHHS JTaHHX
KOHILIETIIH MOXKHA 3BECTH JI0 HACTYITHOTO: 3aKOH € 1H-
CTPYMEHTOM KOHTPOJIIO Ta JUCLHIUTIHU; 3aKOH € 5KOp-
CTOKHMM II0 BiJJHOILECHHIO N0 IPaBOIOPYLIHHKIB; JIO-
JIMHA y CBOEI MOBEIHIT KEPYEThCS HacaMIlepel Mopa-
JILHUMU TMPUHITUTIAMH Ta Ji€ i BILTHBOM CYCITITLHOTO
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oCyIy; B IIIJIOMY, CTaBJICHHS N0 Tipodecii ropucrta Ta
CYZIOBOTO BHPILLICHHS CIIOPIB € HETaTUBHHUM; HEJOILy-
IIeHHS KOH(QIIKTIB Ta MATPIMKA COIiaJIbHOI TapMOHIT
IIISIXOM BCTaHOBJICHHS LIIAHYBaHHS 110 BIIa M.

[y 0ocoOnMBICTE KHTaiicbKa NpaBOBa CHCTEMa
npundaita mig yac GopMyBaHHs TakK 3BaHOI «coliamic-
TUYHOI CHCTeMH TIpaBay, To0To y XX croumitti. Ha na-
HOMY eTarli 0yJI0 BCTaHOBJICHO, 110 yci rpoMajsiau Ku-
Talo PiBHI Iepe] 3aKOHOM, ajie me Oyia CKopimie Imoti-
THUYHA HOPMa, HIXK IpaBOBa. AJIe Ha MPAKTHIIl Ll HOpMa
HE JTis1a, a HallKpaIuM perysTopoM CYCIIiIbHHX Bil-
HOCHH MOJKHA BBa)KaTW 3arpo3y 3acTOCYBaHHs CMEpT-
Hoi kapu. KuTalicbka npaBoBa Tpaauilis He BKIOYaaa
BEPXOBEHCTBO IIpaBa Ta AEMOKPATIilo, IK i IPaBOBi CcH-
CTEMH 1HIIUX KpaiH «COIIaTICTUIHOTO Ta0opy».

Heo0OxigHO Tako 3a3HAYMTH, IO MICIS OQimiii-
HOTO IPOroJjomeHHss Kuraro HapoaHO peciyOIikoro
1 sxoBTHs 1949 poky [2], mpaBoBa cucrema popmyBa-
Jach MiJ BIUIMBOM PaAsSHCHKOI FOPHIMYHOT HAYKH Ta
PaIsHCHKOTO 3aKOHOIAaBCTBA. AJle OKPIM KOHCTUTYIIIH-
HUX nokyMmeHTiB (1954, 1975 pp.) [3], He Oyio npuiiH-
ATO JKOJIHOTO KOAN(IKOBAHOTO HOPMATHBHO-IIPABO-
BOTO aKTYy.

ITicnst 3aBepIIeHHS TaK 3BaHOI «KYJIBTYPHOI peBO-
nronii» ta npuitHATTI HOBO1 Konctutynii KHP 5 6epe-
301 1978 p. [1, c. 54], xuTaiicbke npaBo Ta ycs IpaBoBa
cucreMa Kutaro nmoctynoBo HaOyBa€ Cy4acHOrO BH-
LY. 3MIHIOETBCS CTABJICHHS 10 FOPUCTIPYCHIIII B ITi-
JIOMY, IO 3aKOHOJIaBCTBa Ta HOTO BUKOHAHHS. 3’SIBJIS-
FOTHCS FOPHMYHI BHIII HABYAJBHI 3aKIIalH, MyOmiKy-
€TBCS  IOpUAMYHA  JITEparypa,  aKTHBI3YEThCS
npaBoTBOpuuii npouec. B 1982 p. npuiimaerscs yerse-
pra Koncruryuis KHP [4]. [lounnae 3acrocoByBaTHCs
HOBE IOpHJIUYHE TIOHATTSA «COLIAIICTHYHA IIPaBOBa
nepxkasay (ct. 5 Bkazanoi Koncruryii) [4].

Kurali akTHBHO pO3BHBa€ E€KOHOMIYHE 3aKOHO-
nmaBctBo. C 2001 poky micng Beryny Kurtaiicekoi Ha-
pO,I[HOl pecryomiku o COT Gyno HpI/II/IHHTO BEITHKY Ki-
JBbKICTh HOBMX 3aKOHIB Ta BHECEHI 3MIiHM H JIOIOB-
HEHHSl y [il04i HOPMAaTHUBHO-NIPABOBI aKTH B TaKHX
cdepax sIK 3aXHCT NpaB IHTEIEKTYaIbHOI BJIACHOCTI,
IHBECTHIIIfiHA TiAIBHICT, TIOJATKOBA, OaHKIBCHKA, ITi/I-
MPUEMHHMIBKA Taly3i, porecyansHe mpaso [5]. B cy-
YacHHUH repioj| 6arato yBaru 3aKOHOJAABElb HPHUIILISE
PO3BUTKY COIIiaTbHOTO 3aKOHOABCTBA.

Ane, noTpiOHO 3ayBa)KUTH, 110 MIPABOBE PETYIIIO-
BaHHS HacaMmIiepe]l 3/iHCHIOETHCS 3a JIOTIOMOTOIO -
JI3aKOHHMX TPABOBHMX aKTIB SIK 3arajbHOAEPKaBHOTO,
Tax i MicueBoro 3HaueHHs. MiclieBa IpaBOTBOPYICTH B
KHP nanzBuyaiiHo po3BUHYTA, 110 COPHSIE 3aTy4YECHHIO
IHO3EMHHUX 1HBECTHUIIIH Ta PO3BUTKY Oi3HECY Ha MiCIIX.
BigHocHa HeBenWka KiTbKICTh 3aralbHOJAEPKaBHUX
HOPMAaTHBHUX aKTiB Yy IIOPIBHIHHI 3 MiJ3aKOHHUM IIpa-
BOBHM MaTepialoM — JaBHS KUTAHChKa TPaIULIis.

VY cyugacHomy Kurai, sk 1 paHime, 0OJHUM 3 TOJIOB-
HUX PEryJIATOPiB CYCIHiJIbHHUX BiTHOCHH € JOKYMEHTH,
SKi TPUHAMAIOThCS NMApTIHHUMK OpraHaMu (IUTaHH PO3-
BUTKY, Iep>KaBHi IMporpamH Ta iHmi). B neskux Bunasn-
KaX Taki JOKyMEHTH HE JIMIIE MAOTh CHIIy 3aKOHY, a i
CTOSITH BHIIe HUX Ta KoHCTUTYIIT.

Oxpemo NOTpiOHO 3a3HAYMTH, IO TEKCTaM HOP-
MaTUBHO-TIPABOBHUX aKTIiB, LIO CKIAJAIOTh CHCTEMY
npaBa KHP, BacTnBa HEKOHKPETHICTH (POPMYJTIOBAHb,
HESICHICTh, HEUITKICTh, IO BIUIMBAE HA MPaBHILHICTH
TIyMa4eHHs Ta 3aCTOCYBaHHS JaHWX MONOKeHb. [laHi
ACIIEKTH CIIPHUSAIOTH PO3BUTKY KOPYMLii y KpaiHi Ta Mo-
JKIIUBOCTI BUKOPUCTAHHA KUTaHCHKMMH YHHOBHUKAMH
HOPMaTHBHO-TIPABOBHX aKTiB 3a BJIaCHUM PO3CYJIOM.

Cti TakoX 3a3HAYNTH, 0 TIPABOCBIIOMICTb 3BH-
YalHUX KHTaWLiB € crenudivnoro. B ix po3yminHI
MPaBO Ta 3aKOH 3aBXKIU OTOTOXKHIOIOTHCS 13 1HCTUTY-
TOM TIOKapaHHs Ta IOPUIMYHOI BiNOBinanbsHOCTI. Me-
mkaHmi Knrtaro BiImaroTh mepeBary 3aralbHONPHIAHS-
THM HOpPMaM MOpaJi NpU KEPyBaHHI CBOEIO MOBEIIH-
KOIO, TIPH ITbOMY HaMararoThCs «30eperTa oOImads,
HE MiIJAaTUC OCYIy 3 OOKY pOJHUUIB, a BiJl IpaBa BOHU
3HAXOMATHCS Ha IEeBHIM BigcTadi. ToOTO I KUTAHCh-
KOT IIPaBOCBIIOMOCTI XapaKTepHa repeBara MopaJi HaJ
mpaBoM. [Iporsrom icropii Kurato y cBimomocti Ha-
pony BizOyBanacst 60poTh0a MixK MPABOM Ta MOPAJLIIO.
Ta HaBiTh y cydacHHI mepios MoOpajb 3HAXOIUTHCS
BHIIIE TTPaBa, Ta CAME MOPAJIb € TOJIOBHUM PETYIATOPOM
CyCHiJIbHUX BigHOCHH. [Ipy boMy KHTalCchbKe 3aKOHO-
JTABCTBO JOCTATHBO JKOPCTKO pearye Ha Oymb-sKi mpa-
BoropymieHHs. Oco0nnBo po3BuHYyTO y Kurai kpumi-
HaJlbHE 3aKOHOJABCTBO Ta IHCTUTYT KPUMIHAIBHOI BifI-
MOBIABHOCTI, OJHY 3 KJIIOYOBHX IO3HUIIH B SKOMY
3aiiMae IHCTUTYT cMepTHOI Kapu. KoHuenmis kapHOTO
XapakTepy KUTaHCBhKOTO MpaBa JOMIHYE y CydaCHOMY
KHTalChKOMY CYCIUIBCTBI Ta cepesl KHTAaHChKUX IOpH-
CTiB.

Bucnosku. [IpaBoBa cucrema cydacHoro Kurato
yHIKaJlbHa, BOHA MICTHTh y COOI pHCH TpaJWLIiHHOTO
(maBHBOTO) TIpaBa, PUCH COLIAJICTHYHOTO TIpaBa, a Ta-
KO IEBHI PUCH POMaHO-TEPMAHCHKOI Ta aHTJI0-CaKCO-
HCBKOI paBoBHX ciMeil. KpuMminansHe mpaBo Ta iHCTH-
TYT KPUMIHQJILHOTO MOKAapaHHs € CTPYIKHEM CHCTEMH
KHATalChKOTO ITPaBa Ta 3aKOHOJaBCTBA. 3aKOHOIABCTBO
Kutaro Ha JaHOMy eTari XapakTepU3YEThCsl BETHKOIO
KUTBKICTIO JJOKQTbHUX HOPMaTUBHUX aKTiB Ta BiACYTHi-
CcTIO0 ri1obanbHOI Koaudikanii. TakuM YHMHOM, CITiBiCHY-
BaHHS yCiX IIUX pHC IpaBa Ja€ MOXJIMBICTb, 3 HAIIOI
TOYKH 30pY, BITHECTH KUTAUCHKY MPABOBY CHCTEMY 10
«3MIIIAaHKUX TIPABOBUX CUCTEM) [6].
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This article discusses enforcement measures. A list of measures systematized according to various charac-
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I'maBHOW 0COOEHHOCTBHIO IPABOBOTO CTAaTyca Cy-
JIeOHBIX NPUCTaBOB-MCIOIHUTEICH SBISETCA TO, YTO
Ha HHX BO3JI0O)KEHAa OOS3aHHOCTH TNPHMEPSATH MEPHI
MPUHYIUTEIHHOTO MCIOJTHEHUS B OTHOIIEHHM IOJIK-
HUKOB. J/[aHHBIE MepBl HANPaBICHHBI HA TOCTM)KEHHS
MOCTaBJICHHBIX II€JIeH U 33/1a4 B HCIIOJTHUTEIBHOM IIPO-
M3BOJICTBE U SIBJIIOTCS FapaHTHEH 3alIUThI IPaB Tpaxk-
JIaH ¥ OpraHM3aluil B XOA€ UCIIOJHUTEIHHOTO MPOU3-
BojicTBa. He06X0IMMO COOTHECTH MOHSTHS «UCTIONHU-
TENIbHOE JEHUCTBHE» M «MEpPHl HPUHYIUTEIEHOTO
WCTIOJIHEHUSI», B IAHHOM CJIydae NCIOJIHUTEIbHOE JeH-
cTBue Oyzner Oosee MIMPOKUM MOHSITHEM, ITOCKOJIBKY
OXBAaTBIBAET, IIOMUMO YCTAHOBJIEHHBIX MEp MOATOTO-
BUTEJIbHBIC JICHCTBUS 10 HCIIOJHHUTEIBHOMY IIPOU3-
BOJICTBY. OTIHYME 3aKII0YAETCsl B TOM, YTO MIPUHYAN-
TEJbHOE UCIIOJTHEHUE HANPaBIeHO Ha BOCCTAHOBJICHUE
HapyIIEHHBIX NPaB B3bICKATENsI IPU TOMOIIN Mep IpH-
HYXICHUS.

W3HavanapHO copepkaHue Mep OBUIO PACKPBITO B
®DenepadbHOM 3aKOHE «00 HCIIONHUTEIHHOM IPOM3-
BOZACTBE» OT 2 okTs0pst 2007 rona. 68 cTaThsi JAHHOTO
3aKOHa MOJ MepaMHU MNPEeayNpPEeAUTEIbHOIO UCIIOJIHE-
HUS MIOAPA3yMEBAIOTCs AEHCTBHSL, KOTOPBIE YKa3aHBI B
UCIIOJIHUTENILHOM JJOKYMEHTE WM IeHCTBHS, COBEpILIa-
eMble CyJIeOHBIM TPUCTaBOM-UCIIOIHHUTENIEM C LENbI0
MOJIY4YEeHUsI MMYILIECTBA OT AOJKHHKA, MOAJIEKAIIUX
B3BICKaHHIO B COOTBETCTBUU C UCIIOTHUTENIBHBIM JJOKY-
MeHTOM [ 1]. JlaHHBIE MEPBI MOYKHO pa3AeIHTh 110 TPYII-
1aM, Ha OCHOBAHHH CJICAYIOMINX NPH3HAKOB:

1) WtoroBerii pe3ynsTar, B COOTBETCTBUH C KOTO-
PBIM IPOMCXOANT Pa3leieHue Ha MEphI 10 IPUHYAH-
TEIbHOMY UCTIOJIHCHHIO JIEHE)KHBIX TPEOOBaHUHA-SBIIS-
IOIIUXCS] MMYIIECTBEHHBIMA M TPUHYIUTEIBHOE HC-
MOJIHEHHUE MHBIX (HEUMYILECTBEHHBIX) TPEOOBAaHUN

2) [Ipu3Hak XxapakTepu3yIOIUX BpeMsi: OrpaHnye-
HHUE Bble3fa 3a mpeaens! Poccuiickoit ®enepauuu u

HaJIOXKEHHE apecTa Ha MMymecTBo. OCOOEHHOCTh 3a-
KJIFOYaeTCsl B TOM, YTO B3bICKATEINh BIpaBe TPeOOBATH
UCTIOTHEHUE JAaHHBIX MEp Ha CTaJuH BBIHECCHHMS I0-
CTAHOBJICHHSI O BO30Y)KJICHUH HCIIOTHUTEIHHOTO IPO-
U3BOJICTBA.

3) IlpusHak, onpenessIfoNIfi eh TPUMEHEHUS.
[IpsiMble Mepbl, HaIIPaBJICHBI HAa UCTIOJIHEHHE TpeOoBa-
HHUH UCTIOJIHUTEIHHOTO JoKyMeHTa. K maHHBIM Mepam
OTHOCSAT: 0OpalieHre B3bICKaHU Ha UMYIIIECTBO, B3BIC-
KaHHe JICHe)XHOW cyMMbl. KOCBEHHBIE MEpHI, CYTh KO-
TOPBIX 3aKJIFOYAETCS B MOOYXKICHUH JOJDKHUKA OCYIIIe-
CTBHUTH OIIpe/IeNIEHHBIE JeHcTBHA. K X YMCITy OTHOCST:
MepBI, HAIpaBJICHHBIC HA IMYHOCTH JIOJDKHUKA (3aIpeT
BEIe3/1a 3a nmpenensl PO) [2]. [IpenycMoTpeHHBIH mepe-
YeHb MEP, YKa3aHHbIN B cTaThe 68 D3 «HUCIOIHUTEIND-
HOM IIPOM3BOJICTBE» HE SBISIETCS HCUEPIBIBAIOIINM.
ITynxr 11, yactu 3 gaHHOW CTaThU YKa3bIBAET, YTO J0-
ITyCcKaeTcsl MPIMEHEeHNe NHBIX Mep. JlaHHas HopMa HO-
CHT OTCBUIOYHBIX XapaKTep, 3HAYeHNEe KOTOPOil 3aKIIio-
4aeTcs B TOM, UTO Cy/A€OHbII IPUCTaB-UCTIOTHNATEN HE
MOJKET TPUMEHHTh MEphI II0 CBOEMY YCMOTpPEHHIO,
€CIIM NPUMEHEHHE He NPEedyCMOTPEHO UCIIOJIHUTEIb-
HBIM JIOKYMEHTOM WM 3aKOHOM|3].

3aKOHOATEIbCTBO ONPEEIISAET ABA YCIOBUS B CO-
OTBETCTBHUHU C KOTOPBIMHU JIOIyCTUMO IPUMEHEHHS MEp:
HaJIMYME UCIOJIHUTEIBHOIO JAOKYMEHTa U HCTEUECHUE
YCTaHOBJICHHOT'O CPOKa ISl JOOPOBOJIBLHOTO HCTIOJNTHE-
HUSL.

Takxum 06pa3oM, IpUMEHEHHE Mep MPUHYIUTEIh-
HOTO WCIIOJIHEHHSI HAIPaBICHHO Ha CBOEBPEMEHHOE U
CIpaBe/IMBOE paspemieHne crnopa. [lo cpaBHEHHIO
TIpeABIAYIIeH Bepcuel 3akoHa mepevaeHb Mep ObLIT pac-
IIMPEH, YTO MOCIIOCOOCTBOBAJIO CTUMYIHPOBAHUIO
JIOJDKHUKA K UCIOJTHEHUIO PELISHUs cyaa
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[IpaBoBOe perynupoBaHue OTHOLIEHUI B CBSI3H C CO-
31aHHEeM OOBEKTOB HHTEIJUICKTYalIbHOW COOCTBEHHOCTH
OCYILECTBISIETCS HOPMAaMHU 4acTH 4yeTBepTod ['paxnan-
ckoro koaekca Poccuiickoilt denepauuu, B KOTOPOM
HAIIIeJI CBOIO peain3alyio psii KOHIENTYalIbHBIX ITOJI0XKe-
HUW U JOCTI>KEHUM HUBUIMCTHYECKON Hayku. [Ipu Hapy-
UIEHUH WHTEJJIEKTYaJbHBIX MPaB OTEpPIEBIIEE U0 MO-
KET BOCIIOJIb30BAThCSI OOIIMMH CIIOCOOaMH IPak JTAaHCKUX
mpas, B ¢T.12 'K PO, u takxe B ct. 1250-1252 T'K PO.

3anaueill NUBUIMCTUYECKOW HAYKU sBISAETCS MOMCK
Croco0OB 3alIUThI, KOTOPbIE XOTsI Obl B HEKOTOPOH CTe-
MIEHH CIIOCOOCTBOBAIM BOCCTAHOBJICHHUIO TOTO IIOJIOXKE-
HUSI, KOTOPOE CYIIECTBOBAJIO 10 HapymeHus. HeoOxo-
IUMO  YYUTBHIBATh COJEpIKAHUE HHTEIUIEKTYaJbHBIX
npas[3]. B cBoux padorax [JI.H. Kapxanes npoBoaur aHa-
JIM3 HOBBIX CIIOCOOOB 3aIIUTHI IPaB, ONPEIEISACT UX FOPH-
JTMYECKYIO TIPUPOJTY M BBIABIISIET OCOOCHHOCTH MPUMEHE-
Hus [1]. Ananus HopMm yactu 4yetBeproit ['K PD cBune-
TENbCTBYET O TOM, YTO HMMEET MECTO TEHACHIMsS Ha
y)K€CTOUEHHE HaKa3aHMs 32 HapyIIEHUE WHTEIJICKTYyallb-
HBIX MIPaB C [IEJbI0 BOCCTAHOBJICHUS MPaB MOTEPIEBILETO
nuna B moyiHoM ooseme. Kpome o0mmunx crioco0oB 3a1mnTs
Ipa)<IaHCKUX MIPAB B YACTH YETBEPTOU TAKKE 3aKPETTICHO
crenuaibHOE TpeOOBaHKE O MyOJIMKAIMK PEILICHUS CY1a O
JIOMLIIEHHOM HapyIIeHHH ITpaBa. B ciyuae HapymieHus
WCKIIIOUUTENBHBIX TIPaB aBTOpa JOMycKaeTcs TpeOoBaHue
00 M3BATHH MaTEPUAILHOTO HOCUTEIS. TaKkKe MOsSBUIIUCH

TaKUe CI0CcOObl, KaK U3bSTHE U YHUUTOKEHHE 000py10Ba-
HUSA W MaTepuaJioB, HUCIOJIb30BAHHBLIX JI HapPYHICHUS
IpaXJaHCKUX TPaB, U JUKBHIALMA 110 TPeOOBAHUIO IPO-
Kypopa IOpHANYECKOTO JIMIA, HEOAHOKPATHO HIH Ipy0o
HapyLIAOMEero UCKIIOYHUTENIbHbIC MpaBa. Tak, Ha TpH-
Mepe MaTepHaoB KOHKPETHBIX J1eJT TPOMLTIOCTPUPOBAHBI
OCHOBHBIC BBIBOJIbI I10 BOIIPOCAM aBTOPCKOI'0 U CMEKHBIX
IpaB; MIAaTCHTHOTO IIpaBa; IpaBa Ha CPpEACTBAa UHAUBHUIYa-
JU3alMM FOPUINYECKUX JIMI, TOBAapoB, paboT, YCIyr u
MIPEANPUATHI.

Cpenu BBIBOJIOB MOXHO BBIICIUTH CIIEyIolIee:

1. HckmounTenpHOE NMPaBO HE MOJUICKHT 3alUTE
ITYTEM B3BICKAHU KOMIICHCAIIUHM MOPAJIbHOT'O Bpe€aa, T.K.
SIBIISICTCS UIMYILIECTBEHHBIM IIPABOM.

2. Kaxnas u3 meceH Ha HE3aKOHHO PacHpoCTpa-
HEHHOM JJHCKC - CaMOCTOSTEILHBIN OG’LCKT HUCKIIIOYHUTECIIb-
HBIX TIpaB, 3allIMIIAEMBIX ITyT€M B3bICKaHUS KOMIIEHCA-
1IMH.

3. HckmrounTtensHOe MpaBo Ha MPOTrpaMMy JUIs
OBM, co3naHHyI0 aBTOPOM IMPH HCIIOIHEHUH €r0 TPYI0-
BBIX 00SI3aHHOCTEH.

4. JlocpoyHOoe NpeKpalieHue ACUCTBHUS IaTeHTa
BJICYET U IIPCKPAILICHUEC O6}I3aHHOCTI/I 10 BBIIIJIATC BO3HaA-
TpaXkJIeHUs aBTOPaM M300pETEeHUsI.

5. @akr wucnonb3oBaHUs W300peTeHHs JIOKa3aH,
€CJIM YCTaHOBJIEHO UCIIOIb30BaHHUE KaXK10T0, a HE OT/EIIb-
HOTO €ro INpu3HaKa, NPHUBEJCHHOTO B HE3aBUCUMOM
IIyHKTE (POPMYIIBL, COepKaIleil B TATEHTE.
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[IpenBapurenpHOE 1ENOHUPOBAHUE IPOU3BEIECHUN Y
HOTapHuyca MOMOXET MPEAOTBPATHTh BO3MOKHbBIE Hapy-
IIEHHsI TIpaB aBTOpa IPU HPENOCTaBICHUH HEOOHAPOI0-
BaHHOI aBTOPCKOM PYKOIMCH JJ1s TyOJIMKAIMU, OCOOCHHO
B NEPHOANYECKUX M3MaHusAX. HoTapuanpHOe nemoHupo-
BaHME OyzeT crocoOCTBOBAaTh rapMOHU3AIMU TIPAaBOBOTO
pEryJIMpoBaHus OTHOLICHUI B cepe aBTOPCKOTO Ipasa,
ocoOeHHO B acriekTe aeiictBus B cet MuTepHer. Hako-
Hell, yCTelIHas anpobanus Npoueaypbl JETOHUPOBAHUS
00BEKTOB aBTOPCKOTO IPaBa, BEIPAXKEHHBIX B (hopme 10-
KYMEHTOB, MoOIjJa OBl CHOCOOCTBOBAaTh pPACIINPEHHUIO
CIHCcKa OOBEKTOB aBTOPCKOIO IpaBa M UX HOCHTEINEH,
NPUHUMAEMBIX K JETIOHUPOBAHHUIO HOTAPHYCOM, B YacT-
HOCTH BKIIFOUCHHUIO B HETO ayJMOBHU3YaIbHBIX IPOU3BEIC-
HUI 1 TUQPOBBIX HOCUTEIICH.

TakuMm 00pa3zoM, ¢ y4eTOM H3JI0KEHHOTO MaTepHana
MEPCTICKTUBBl PAa3BUTHS TPAXKIAHCKOTO 3aKOHOIATEIb-
CTBa O 3aLIUTEe HHTEIUICKTYaIbHBIX [IPAB HAOIIOJAl0TCS:

YK 343.3/.7

- B pacUIMpEeHHH CMOcO0OB 3aIlUTHl YKa3aHHBIX
IpaB,;

- YBEJIMUSHUH pa3Mepa rPpakIaHCKO - IPaBOBOI OT-
BETCTBCHHOCTH 32 HapYIIICHUE MPaB aBTOPOB;

- B YCHJICHHH BOCCTAQHOBHTEIHHOW (QYHKIMH Tpax-
JIAHCKOTO TIpaBa B 00JIACTH MHTEIUICKTYAIbHOW COOCTBEH-
HOCTH.
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Annomayus:

B 0annoti cmamve paccmompenvl 0cHO8HbIE 3a0auu 20Cy0apCcmea no obecneyenur e2o 0owecmseHHoll bezonac-
HOoCcmu, 6 mom ducie y2cojl068HO-npaeoevle acneKknivl, HanpaejleHHvle Ha npomueodedcmeue npecmynjieHusm meppopu-
cmuyeckotl HanpaejleHHocCmu. B yacmuaocmu, pacCmompenbl OCHOBHbLE UHCIMPYMEHMbL npomueodedcmewz meppopu-
cmu4ecKkum akmam, 6 nmom ducie codepofcamwl npe()ﬂoofcenuﬂ no Cco6epULEeHCmMB08AHUIO CM. 205 Yeonosnozo kooexca
Poccuiickoii @edepayuu.

Abstract:

This article describes the main tasks of the state to ensure public security, including criminal and legal aspects to
countering the terrorist crimes. In particular, the main instruments of counteraction to terrorist acts are considered,
including proposals for improving article 205 of the Criminal code of the Russian Federation.

Kniouesvie cnosa: Yeonosunas omeemcmeennocmo, npomugooeticmaue meppopusmy, meppopucmuyeckutl akm,

npoobiemvl KearUGuUKayuu.

Keywords: Criminal liability, counteraction to terrorism, terrorist act, problems of qualification.

OobecnieueHre OOIIECTBEHHOM 0E30MMacHOCTH Ha ce-
TOJHSALIHUN IeHb ABJISIETCS, MOKATYH, KIIFOYEBBIM BOIIPO-
COM, CTOAIIMM IIEPEa HATMOHAJIbHBIM U MEKAYHAPOHbIM
MIPaBONPHMEHHUTENIEM, a TAK)XKe Iepe BCEM Hay4YHBIM CO-
obmiecTBOM. TeppopHCTHUECKHE aKThl MPOMCXOAAT C
y)Kacaroleil 9acTOTOl M CTENeHbI0 pa3pylieHus. Boisis-
JIHWE HOBBIX MPECTYIHBIX TPYII U HE3aKOHHBIX BOOPY-
JKEHHBIX (POpMHUPOBaHHii Ha Tepputoprn Poccuiickoit de-
Jlepalid TMOKa3bIBaeT, YTO HAIWYECTBYET IIOCTOSHHAs

yrpos3a Jjisi HOpManbHOro (QyHKIMOHHPOBAHMS rocynap-
CTBa U OOILIECTBEHHBIX HHCTUTYTOB.

[IpecTyruienuss TeppOPUCTHUUECKON HANpPaBIEHHO-
CTH SIBJIIIOTCSI OJHUMHU U3 CaMbIX OINACHBIX 10 CTETIEHHU
Pa3pyLIUTEIHHOTO BO3ACHCTBHS Ha OOIIECTBEHHBIH TIOPSI-
JIOK ¥ 00IIecTBEeHHYIO Oe3omacHocTh. CpaliuBaHue Kpu-
MUHAJIBHBIX U PaJUKaJIbHBIX TPYHIHAPOBOK, Pa3IUYHBIX
PEUIHO3HBIX U CETapaTUCTCKUX IPYII CIIOCOOCTBOBAIIO
YBEIMYEHHIO 4MClIa TEPakToB Ha Teppuropuu Poccuii-
ckoit deneparun u ctpan CHI'.
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[Tocne pacnana CoBerckoro Coro3a TeppopU3M cTal
CTPEMHUTENBHO pacrlpocTpaHsThes, a B Hadaue 2000-x rr.
TEPPOPUCTUUECKHE aKThI CTAJM PAcIpPOCTPAHEHHBIM SB-
JICHHWEM, CBEJICHUSI O BHOBb COBEPILIEHHBIX TEPAKTaX MOSIB-
JISUTUCHh B CPENICTBAX MAcCOBOW MH(pOpMALUK OyKBaJbHO
eXEeHe/IeNbHO. XapaKTep TaKuX MPeCTYIUICHUH CTall HO-
CHUTD SIPKO BBIPAXKEHHBIH aHTHOOILIECTBEHHBIH XapaKkTep.

Cpenu npecTyIIeHni TEPOPUCTHIECKOTO XapaKTepa
0co00e MecTo 3aHMMAaeT TeppopucTuyeckuil akT cr. 205
VronoBaoro kojnekca Poccuiickoit ®epepanmm (manee
umenyemblii YK P®). PaccmarpuBaemas HopMa 3akper-
neHa B I'nase 24 (IIpectyruieHus OpoTUB OOLIECTBEHHOM
Oe3omacHOCTH M OOIECTBEHHOro mopsaka). Ha cero-
THSIIHUKA JIeHb NMPaBONPHUMEHUTENb CTOJKHYJICA C TEM,
YTO B JCHCTBYIOLIEM 3aKOHOJATEIbCTBE CYLIECTBYET PAJ
HETOYHOCTEH, CBA3AHHBIX C OIPEIEICHUEM TEPPOPU3M,
TEPPOPHUCTUUECKHI aKT, 3aXBaT 3aJI0KHUKA. Takke cyrie-
CTBYIOT NPOOJIEMBI C OTPE/ICIICHHEM MPU3HAKOB, CIIOCO0-
CTBYIOUIUX TOYHOMY Pa3rpaHHuEHHIO COCTABOB, IIPABHIIb-
HOW KBaNM(UKAIMHU NPECTYIUIECHHUH TEPPOPUCTHYECKOTO
XapakTepa, K KOTOPbIM OTHOCHTCS TEPPOPUCTHUECKUN aKT
U 3aXBaT 3aJI0’KHUKOB.

IIpo6nemsl, cBsi3aHHBIC C KBaJTH(UKAIHEH COOTBET-
CTBYIOIIMX OOIICONMACHBIX JCHCTBHN, HA CETOAHAIIHUI
JICHb CTOST JAOCTaTOYHO OCTPO M Iepe]l TPaBONPUMEHHUTE-
neM. B uyacTHOCTH, HEKOTOpBIE TPYAHOCTH BO3HHKAIOT
NpU OMNpEeNeNICHUH TPU3HAKOB OOBEKTUBHOH CTOPOHBI
IpecTyIuleHus, peaycMorpeHHoi cr. 205 YK P®. s
NpaBWIbHON KBadH(UKamUK TpeOyeTcss MOMHHTb, UYTO
TEPPOPHUCTHYUECKUIA aKT BBIPAXKAETCS B JIBYX OCHOBHBIX
(hopmax, KOTOpBIE TPABONIPUMEHHUTEINH JOJDKEH pa3rpaHi-
ynBaTh. IlepBas (opma 3aKimovaeTcss B COBEPILCHUH
B3pBIBA, IIO/KOTA, COBEPLICHHWE ACHUCTBHM, yCTpallaro-
IIMX HACEJICHHE CTPaHbl ¥ CO3IAIONINX PEATbHYIO YTPO3y
FI/I6CJ'II/I YCJIOBCKA, OIMACHOCTh NPUYUHCHUSA 3HAYUTCIIb-
HOT'O UMYIIECTBEHHOTO yIepOa, 1100 HACTYIUICHHUS HHBIX
TSKKUX TOCIEICTBHIA. AHalIM3 aKkTyaJbHOH CyneOHON
MPaKTUKHU YTOJIOBHBIX ACJ IOCICAHUX JICT IMOKa3bIBACT,
YTO HaHOOJIBINAs 4aCTh BCEX PACcCIEAYEMBIX TEPPOPHUCTH-
4eCcKUX aKkToB Ha Tepputopun Poccuiickoit denepanun
coBepuIaeTcs MyTeM B3pbIBOB. [lox MHBIMU IelCTBUAMU,
[IPY COBEPIIEHHH TEPPOPHUCTHUECKOTO aKTa, CIeayeT Mo-
HUMAThb H}OG])IC ﬂeﬁCTBHﬂ, CHOCO6H]>I€ BbI3bIBATH ITOCJICI-
CTBHS IOJOOHBIE B3PHIBY, IOXKOT'Y, @ TAKXKE UHBIM, COU3-
MEpPHMBIM II0 CBOEH OOIIECTBEHHOW OIACHOCTH, Hei-
crBusM. K mux YUCJIIY MOXHO OTHECTH DJBIU300THH U
MaccoBBI€ OTPABJICHUS, pa3pylIeHHE KU3HEHHO Ba)KHBIX
KOMMYHUKAIMH, B TOM 4YHMCJIE€ TPAHCIOPTHBIX, 00BEKTOB
obecre4eHus JKU3HEIEATeIbHOCTH.

Bropast hopMa TeppOpUCTHUECKOTO aKTa BBIpOKEHA
JIEMCTBUSIMU B BUJI€ YTPO3bl COBEPIICHUS BbILIETIEPEYHC-
JeHHbIX AeWcTBuid. [lox moHATHEM Yrpo3bl MOHUMAETCs
BBICKA3bIBAaHHE HAMEPEHUS COBEPIIUTh TEPPOPUCTHYE-
CKHUi1 aKT B JIT000# UX yKa3zaHHBIX (JOpPM, TIPH STOM HaMe-
pEHHUE BBICKA3bIBACTCS OTKPHITO, YTO CBUIETEIBCTBYET O
peanbHOCTH Yrpo3sl. [Ipu 3TOM OHa moakperuisercs aeil-
CTBUSAMHM, TAKHUMH Kak l'IpI/IO6pCTCHI/IC, MOHTHUPOBAHHC,
NPEIbsBICHNE TOTOBBIX K HCIOJB30BAHHIO B3PBIBHBIX
YCTPOMCTB, COBEpIICHHE B3PHIBOB 0€3 UEIOBEUCCKHX
JKEPTB C L0 IEMOHCTPALUU CePbEe3HOCTH HaMepeHHUH
COBEpILEHMS peasibHBIX B3pbIBOB. Ilo criocoOy mepenayun
YIrpo3bl OHa MOXKET 6I>ITB BbICKasaHa yCTHO, ITMCbMCHHO
Ha OyMa)XHOM M WHBIX HOCUTENSX, B GOpPME ayqHo- U BU-
JIe0 MOCNIaHMH, OCPEICTBOM HHBIX CIIOCOOO0B, MepedeHb
KOTOpPBIX He orpanuucH. J{ns kBamudukanuu mo cr. 205
YK P®, noMuMO Hanu4us yMmbIcia, HEOOXOMMO, YTOOBI
yKa3aHHbBIE YTPO3bl BHIPAKAIUCH B IPU3HAKAX OOBEKTUB-
HOW CTOPOHBI paccMaTpUBAEMOr0 IPECTYIUICHHS, NpU

MIPOSIBIIEHUH KOTOPBIX Yy COOTBETCTBYIOIIMX JIMII, HE BbI-
3bIBAJI0 COMHEHHSI B CE€PbE3HOCTH HAMEPEHMI NpecTyI-
auka. [Tpu aToM U1 KBanuuKauy He UMEeT 3HAYCHHS
cTerneHb OOBEKTUBHOW BO3MOKHOCTH HPECTYIHHKA CO-
BEpIICHNS TAKUX JEHCTBHIA.

[Ipu sToM, mox yCTpallalOIIMMH HaceleHue Jeii-
CTBHUSAMH [TIOHUMAIOTCS T€ JEHCTBUS, KKOTOPBIE IO CBOEMY
XapakTepy CHOCOOHBI BBI3BAaTh CTPaxX Y JIIOAEH 3a CBOIO
JKHU3Hb U 37I0pOBbE, 0€30MaCHOCTh OJIM3KUX, COXPAHHOCTh
HMMYIIECTBA U T.I.» B CBsI3U ¢ 3TUM, yroJOBHBIN 3aKOH OT-
HOCUT YCTpallleHHE HACEJCHUS K YUCIy OOILIECTBEHHO
ONACHBIX JICSHU, 32 COBEpLICHHWE KOTOPHIX BUHOBHOMY
JHLY OJDKHO OBITH Ha3sHAYeHO YTOJOBHOE HaKa3aHHE.
[Ipu 3TOM HOJ OMACHOCTBHIO IMOENH YeloBeKa IMOHHMa-
eTCcs BO3HHKINASA peajbHas BO3MOXHOCTb INPUYMHEHHS
CMEpPTH XOTS OBl OJJTHOMY JIUILY.

B cootBerctBuu ¢ IlocranoBnennem Ilnenyma Bep-
xoBHOTO Cyma PO «mpectyruienne cuntaercsi OKOHUEH-
HBIM C MOMEHTA COBEpPLICHHUS B3phIBa, MOJDKOTA, & TAKIKE
HHBIX JIeHCTBUH, YCTpalllalOIIMX HACEJIEHHE M CO37al0-
IAX PEATBHYI0 Yrpo3y THOeNn UeloBeKa, MPUIMHEHHS
3HAYUTEJILHOTO UMYIIECTBEHHOTO ylepOa Ui HaCTyIUIe-
HUSI MHBIX TSDKKHX TIOCIEICTBHM, MO0 C MOMEHTa BO3-
HUKHOBEHHS YTPO3bl COBEPILICHUS YKa3aHHBIX JACHCTBUH.
DaKTH4YEeCKOT0 HACTYIICHUS CMEPTH MJIM UHBIX BPEIHBIX
MOCTIEACTBUN Il NPU3HAHMUSA TEPPOPHCTHUECKOIO aKTa
OKOHYEHHBIM IPECTYIIJICHUEM HE TPeOyeTCs.»

B kadecTBe 1OMOIHUTEIBHOTO 0OBEKTA B IPECTYII-
JICHUAX TEPPOPUCTUUIECKOM HAIIPABICHHOCTH MOTYT BBI-
CTYHAaTh XH3Hb, 3J0POBbE, & TAKKE COOCTBEHHOCTb, O[I-
Hako, B cT. 205 YK P® B xauecTBe 00BEKTA MOCATATED-
CTBa HE BBICTYIAET 3/I0POBbE, YTO, IO HAIIEMY MHEHHIO,
SBJISETCS NPOOEJIOM. NPEeACTaBIsIeTCs 1eIeco00pa3eHbIM
YCTpaHHUTHD JaHHYIO ONIMOKY BHECEHHEM H3MEHEHHH B
JIUCTIO3MLIMI0 paccMaTpuBaeMod HOpMbl. MMy, moxer
OBITh yKa3aHHE B HOpPME: NPHUYMHECHHUE TSHKKOTO Bpena
3]I0POBBIO YEJIOBEKa.

Taxoke mpoOenoM B yroJIoBHOM 3aKOHE, 10 HAllleMy
MHEHHIO, SIBIIIETCA OTCYTCTBHE B IUcno3unuy 4.1 ct. 205
yKazaHUsl Ha TNPUYMHEHUE Bpela OKpYyKaoled cpene.
Oxpyxaromas cpena sBISIETCS OOBEKTOM OXPaHSEMbIM
YTOJIOBHBIM 3aKOHOM, M €€ COCTOSHHME YXYALIaeTcs II0-
CPEIICTBOM TEPPOPUCTHUUECKUX aKTOB.

PaccmoTpeHHble HaMM TIPEUIOKEHMs, HarpaBliCH-
HbIe Ha coBepireHcTBoBaHue Ha cT. 205 YK P®, moryr
SIBJISITHCS B AJbHEHILIEM SIBIISITHCS MIPEIMETOM IS HAY4-
HOH qucKyccuu. st pa3BUTHS 1 GOPMHUPOBAHS KOMILIEC-
HOH U LIEJIOCTHOH I0pUAMYECKON NOKTPUHBI, MBI J10JIXKHBI
MPOJOJDKATh NalbHENIIee HCCaeI0BaHUE JaHHBIX HOPM,
BBISBIISISL UX TPOOENBl U COBEPLICHCTBYS 3aKOHOZATEINb-
HYIO U MPaBOMPUMEHUTEILHYIO TEXHHUKY.
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ENSURING MEASURES IN THE CIVIL PROCESS

Annomauusn:

Hpedcmaeﬂeﬂﬂaﬂ cmamossl noceAena UCC1ed08aHUI0 NPpUMEHEHUSA UHCmumyma obecneuenus ucka 6 epasic-
OaHCKOM npoyecce. Pacczwampugaiomc;z OCHOBHble Mepbl, pa3peuleHHble ZPQOlCOCIHCKuM npoyeccyaibHvim npa-
60M, KOmopbvle NPUMEHAIOMCA ons ueﬂeﬁ obecneyeHus ucka. H3yua10mc,¢z npaeoevle nojod0CeHUs, Komopbvle peaia-

MeHmMuUpY1om OaHHbIL UHCTIUMY M.
Abstract:

The article is devoted to the investigation of the application of the institution of securing the claim in the civil
process. The main measures allowed by the civil procedural law, which are applied for the purposes of securing
the claim, are considered. Legal provisions that regulate this institution are being studied.

Knroueswie cnosa: epa:»cdayc;cuﬁ npoyecc, obecneyumernvhbvle Mmepel, obecneyenue uckKka, 3dKOH, 2pa:)fcdaH-
CKULL NPOYeccyanbHblll KOOeKc, npaso, cyo, cyoebHoe pa3oupamenbcmeo.
Keywords: civil process, interim measures, securing of an action, law, civil procedural code, law, court, trial.

Ha ocnoBanuu m. 1 cr. 139 I'paxxganckoro mpo-
HeccyalnsHoOro kojekca Poccuiickoro rocynapersa (ma-
nee — I'TIK P®) no 3asBieHuro cyObekTa, KOTOPBIi
MPUHUMAET YYacTHE B CyIeOHOM pa30HpaTenbCTBe, Cy-
JIbSI IJTH CyIEOHBIN OpraH MMeeT NMPaBo IPUHSTH OIIpe-
JeneHHple  obecrrieuntensHbie Mephl [1]. [TomoOHOe
MOJTHOMOYHE CYA€OHOr0 OpraHa UCXOAUT U3 MPUHIIAIA
CaMOCTOSITEIbHOCTH CYJACOHOW BIACTH M CUHTACTCS
MPOSIBIICHUEM €r0 JUCKPEIIMOHHBIX MOJTHOMOYHH, KO-
TOpBIC TPEOYIOTCS U151 OCYIICCTBICHHS IPABOCY/IHS.

JeiicTByronie HOPMAaTUBHO-TIPABOBBIC aKTHI pe-
TJIAaMEHTUPYIOT, YTO O0ecTeYuTeNbHbIE MEpPHI pa3pe-
IIAIOTCS BO BCSAKOM TOJIOKCHHUH Pa3OMpaTeNbCTBa,
€CJIM HETIPUHSATHE TAKHX MEP MOXKET CYIIECTBESHHO 3a-
TOPMO3HTH CyAeOHOE CITyIIaHue Jeja WIH CIeNaTh He-
BO3MOJKHBIM HCIIOJHCHHUE PEIICHHUS CYIeOHOr0 opraHa
(1. 2 cT. 139 T'TIK P®).

Cpenu OCHOBHBIX 00€CTIEUUTEIBHBIX MEP IIEeTIECO-
00pa3HO 0003HAYUTH:

— HAJIOXKECHHE apecTa Ha MMYIIECTBO IOJDKHHKA,
KOTOPOE €My MPHHAJICIKUT U HAXOTUTCS y HETO HITH Y
IMPOYMNX JINIL;

— 3ampelieHUe OTBETYNKY OCYIIECTBISTH HEKOTO-
pBie neicTBUs (K MPUMEPY, 3aIllPeT Ha 3aceliCHHEe KBap-
THUPEI, €CITU 00pa30BaJICs CIIOPHBIA BOIIPOC O BCEICHUU
Ha COOTBETCTBYIOIIYIO JKMITYIO TIOMIAE);

— 3ampelieHNe TPATHM JIHIIAM Pealln30BhIBAThH He-
KOTOPbIC ICHCTBHUS, KOTOPBIC HEMOCPEACTBEHHO Kaca-
IOTCS IIPEeIMETa CIIOPHOTO BOIIPOCA, B TOM YHUCIIE Iepe-
JaBaTh UMYIIECTBO OTBECTUMUKY WU OCYHICCTBJIATH IO
OTHOIIICHHIO K HEMY IIPOYHE 0053aTeIIbCTRA;

— MPHOCTAHOBJICHHUE MTPOAAYKH UMYIIIECTBA B CIIy-
4yae TPEIbsBICHUS HCKOBOTO 3asBICHUS 00 OCBOOOXK-
JIEHUW UMYIIECTBA OT apecTa (MCKIIOUCHHUE U3 OTIHCH);

— TMIPHOCTAHOBJICHHE B3bICKAHUS 110 UCTIOHUTEIb-
HOMY JIOKYMEHTY, KOTOPOE MOXET OCIapHUBaThCS
JIOJDKHUKOM B cyeOHoM ropsinke [3, ¢. 159].

Sakperutennbiii I'TIK PO cnmcox obecrieuntesb-
HBIX Mep Cc(OPMYITHPOBaH KaK OTKPBHITHIA CIIHCOK.
[Ipoune mMepbl MOTYT OBITH pa3pabOTaHBl 3aKOHOIATE-
neM (Hanpumep, cT. 1302 I'K P®) nnm 06pa3oBeIBaThCS
uMeroleiics cyaeOHO PaKTHKOM.

[IpaBo Ha mojady 3asBICHUA O NPUMCHCHHUH
00eCTIeYNTEeNbHBIX Mep TaKXKe UMEIOT CyOBEeKTHI Tpe-
Teiickoro paszbupatenscTtBa (m. 3 cr. 139 I'TIK POD).
1 yIOBIIETBOPEHHUS 3asIBIICHISI O TIPHHATHH o0ecTie-
YHUTENIBHBIX Mep TpeOyeTcs Hal4yKhe B CyJeOHOM Op-
raHe KOHKPETHOTO JieJla C y9aCTHEM CTOPOHBI, IT0/IaB-
IIETo MOJ00HOT0 pojia 3asBICHHE.

Paspemaercs Taxke OTHOBPEMEHHOE HCIOIB30-
BaHHE JIBYX MM HECKOJNBKHX 00ECIEUNTEeNbHBIX Mep,
TEM HE MEHee, IPUHATHIC MEePhl 00CCIICYeHHUS JTOJKHEI
ABJISITHCSA COPAa3MEPHBIMHU 3asIBIIEHHOMY HCTIIOM Tpebo-
BaHu10. [Tomumo sroro, neiicrByromas penakuus ['TIK
P® 3akperuisier BO3MOXKHOCTb 3aMEHBI OIIPEJIENIEHHBIX
o0ecrieynTeNbHBIX MEP MHBIMH MEpaMH o obecrieye-
HUIO HCcKoBOro TpeboBaums (cT. 143 I'TIK PD).

OcCHOBaHHWEM /ISl 3aMEHbI OJHUX 00eCHeYUTeb-
HBIX MEp MHBIMH MEpaMHd BBICTYIaeT W3MEHEHHEe 00-
CTOSATENBCTB, HAJMYUE KOTOPBIX MOCILY>KHUJIO OCHOBA-
HHUEM JUIS IPUHATHA 00eCTIeYNTENbHBIX Mep. [ TaBHBIM
00pa3oM, 3aMeHa 0JIHOI 00ecreYnTeNbHOI Mephl HHOH
OCYIIECTBIISIETCA B TEX CIIydasx, KOT/a MperblIymias
yCTaHOBIICHHas! 00ecreunTeNbHasi Mepa He 3aliiiaeT
IIpaB 3asBUTEIS M HE CTIOCOOHA TapaHTUPOBATH UCIIOJ-
HEHHE PEIeHNs] WU e KOT/1a 3Ta Mepa HEOIIPaBJaHHO
yIIeMJIsIeT MpaBa OTBETYHKA [2, c. 52].

Ha ocnoBanuu crateu 141, wactu 1 crareu 142
I'TIK P® 3asiBiienue 06 obecreuyeHrH NCKa pacCMaTpH-
BaeTcs B IeHb €r0 MOCTYIIJIEHUS B Cy/] 0€3 U3BEIEHUS
CTOPOH, KOTOpbIe MPHHUMAIOT yYacTHE B CyIeOHOM
pa30bupaTenbCcTBe, U ONMpENEIeHHe Cy/IeOHOT0 OopraHa
00 obecrie4eHNHM HWCKa HPUBOJMUTCS B HCIIOJHEHHUE
HEe3aMEeJIUTEIBHO B IOPSAKE, YCTAHOBICHHOM IS HC-
TIOJTHEHUS CYA€OHBIX MTOCTAHOBIICHUI.
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TakuM 06pa3oM, 0OecTIeYUTENIEHBIE MEPHI B TPaK-
JIAHCKOM IIpoLiecce MoJpa3yMeBaloT co00i NpHMeHe-
HHE TaKUX Mep, KOTOPbIe TapaHTUPYIOT peai3alltio
pelieHus cy1Ie0HOTro OpraHa B CiIy4yae y/I0BICTBOPEHUS
HCKOBBIX TpeOOBaHUI. DTOT HHCTHUTYT NPHU3BaH 3aIlH-
IIaTh TpaBa KCTIA B TEX CIyYasx, KOrJa OTBETYUK OY-
JIET AEWCTBOBAaTh HEZOOPOCOBECTHO JMOO B TEX CIy-
Yasx, KOrjla HeMPUHATUE COOTBETCTBYIOIIUX MEP MO-
JKET TMPHUBECTH K HEBO3MOXXHOCTH HCIIOJHECHUS
CyaeOHOTO aKTa.
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Annomauus:

Hpedcma@zzeﬂﬁaﬂ cmanmvsl noceAueHa UCCAED0B8AHUIO cneuud)uku 3AKNIOYEHUS MUPOB0O2O CO2lAlernUsl 6
2pa9fc0aH01<0M npoyecce. B HacmosAwee epemMs nonamue u npupoaa MUPOB0O2O cocautlerusl A6aAI0MmcCs ()MCKyCCI/I—
OHHbIM 60NPOCOM 6 HAYKeE zpaofcdancmeo npoyecca. B 3axonooamenvcmee P® nem ne2anbho2o onpedeﬂenuﬂ Mu-
PO6020 coenaulerus. KpOMe moceo, Hem e2o U 6 akmax 6blCUulux Cyl)€6Hblx Op2aHos.

Abstract:

The article is devoted to the study of the specifics of concluding a settlement agreement in the civil process.

At present, the concept and nature of an amicable agreement are a debatable issue in the science of the civil
process. In the legislation of the Russian Federation there is no legal definition of a settlement agreement. In
addition, it is not in the acts of the highest judicial bodies.

Knroueswte cnosa: Mupoeoe coenauierue, epamcc)aHCKuﬁ npoyecc, BGKOHO()ameﬂbcm(?O, 30dKOH, 2pa9fc0aycr<uﬁ
npoyeccyanvhblil KOOeKc, npago, cyo, cyoebroe pazdoupamenbcmaso.
Keywords: settlement agreement, civil process, legislation, law, civil procedural code, law, court, trial.

MupoBoe coraiieHne B IpaKIaHCKOM IpoIecce
SIBIIIETCSL OJTHUM M3 CIIOCOOOB 3aBepIEHUS Cy1e0HOTO
pa3buparenscTBa. OHO MO3BOJISAET MPEKPATUTH YTOMHU-
TENBHYIO MPOIETyPy PACCMOTPEHUS JIea.

B03MOXHOCT TOATIMCAHHUS MUPOBOH JOTOBOPEH-
HocTH 3akperuieHa B ctatbe 39 I'TIK PO [1]. Cnenyer
MOMHUTb, YTO MHPOBOE COTJIAIIICHUE MOXKET OBITh JO-
CTUTHYTO TOJIBKO B TPayKIaHCKO-IIPABOBOM ITIPOILIECCE.
OHo peacTaBiseT co00i 0COOBI BUI T0TOBOPa. IDTO
3HAYUT, YTO K MUPOBOMY COTJIAINCHUIO MPUMCHAIOTCA
BCE HOPMBI 3aKOHO/IaTEIbCTBA, KOTOPBIE JIEHCTBYIOT B
OTHOWICHWH WHOU caenku. OpHako W3 mpaBmia OBI-
BAlOT MCKiIIoYeHns. Ecim mMupoBoe cornamenue co-
CTaBIISIETCS MPU OAHKPOTCTBE KOMIIAHUH, B €r0 OTHO-
IICHUU OyAyT NEHCTBOBAaTh HOPMBI aJMHUHHCTPATHB-
HOTO TIpaBa.

Hcnonb3oBanne crmocoba 3aBepiieHus: pazoupa-
TENbCTBA HUMeEeT psAf npeumymiecTB. OHO BBITOJTHON
TOH CTOPOHE, KOTOPasi YyBCTBYET, UTO CYyJl MOXKET IIPU-
HATH pelieHre He B ee ob3y. OdopmiieHue cormnarie-
HUS B CIIO’KUBILEHCS CUTYaIMH [TO3BOJIUT U3BJIEYb XOTh
KaKyI0-TO BBITOJY HJIM MUHUMH3HPOBATH TOTEPH.

OnHaKo METOJI UMEET U s IPYTUX IUTIOCOB. B nx
HepeueHb BXOJIAT:

— OBICTpOE pa3pelIeHne BO3HUKIIETO KOH-
(mukra;

—  CTOPOHBI MOTYT CaMOCTOSATENHHO OIIpere-
JIUTH pa3Mep YCTYIIOK;

—  odopmIleHHE COTJIALIEHUs TMO3BOJSET CIKO-
HOMUTBH BpeMsI pabOTHHKOB CYAa;

— CTOPOHBI MHHUMM3HUPYIOT H3IEPKKH, KOTO-
pBIe MOTYT BO3HUKHYTH B X0JI€ TaIbHEHIIIero pa3oupa-
TEJIbCTBA;

— odopMIIEHHE COTJIANICHHUS MO3BOJHT JIHIAM,
YYACTBYIOIIMM B TPOIECCE, COXPAHHUTH OTHOIICHUS
MEX/1y CO00i YaCTUYHO MIIN TOJIHOCTHIO.

Ecnu noamuceiBaeTcss MEPOBOE COTJIAIIEHHE, OT-
BETYUK CTOJIKHETCA C TOIMOJTHHUTCIIBHBIMU MPCUMYIIC-
crBamu. COrJIacHO JIeHCTBYIOIIEMY 3aKOHOIATENLCTBY,
HCTel, COTIACUBIIMIICS HAa HCIIOJIb30BaHUE METOJa U
MTOJITUCABIITNIA JTOKYMEHT, KOTOPBIA PEriIaMEHTHPYET
JOCTUTHYTBIA KOMIIPOMHECC, HE MOXKET MPEBSIBUTH J10-
MTOJTHUTEIbHBIC TPeOOBAaHUSA K JAPYrOd CTOPOHE KOH-
¢nukra. [TogoOHOE TPABIIIO PErJIAMEHTUPYET CTaThs
221 T'TIK P®.

Odopmitenue cormameHus MOJIE3HO U JUIS UCTIIA.
Ecnu 1ocTHrHYTast IOTOBOPEHHOCTD 3aKperyieHa J0Ky-
MCHTAJIbHO, OH MOJIYYUT rapaHTUIO TOT'O, YTO €TI0 TpEC-
OoBaHust OyIyT HcroHeHBL. KpoMe Toro, cornamieHue
B TPaXJaHCKOM TMpOIeccCe HaYMHACT JCHCTBOBATh
HE3aMEJIUTENBHO, B OTIUYHE OT CTAHAAPTHOTO pellie-
Hus cyna. OHO BCTYIAeT B CHITY TOJBKO Yepe3 MECHIL,
IOCTIe €ro MPUHSTHUS.

Mupogoe cornamenue no I'TIK P® 3axmouaroT ¢
ydaeroM TpeboBanuii crateét 39 m 173. O ToM, UTO
YYaCTHHKH CIIOpa BIpaBe MOANKCATh MHPOBOE, CKa-
3aHo B 1. 1 ct. 39 I'TIK P®.
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Ho cyn He yTBepIuT cornameHne, eciy MoJoxKe-
HUS JOKYMCHTA:

— MPOTUBOpEYAT HOPMaM 3aKOHa;

— HapyHIAIOT IIpaBa ¥ UHTEPECH! Apyrux jui (1. 2
ct. 39 I'TIK P®). 3aech moapazymeBatoT HHTEPECHI ca-
MUX ONIOHEHTOB, a TaKXKe TPETBbUX JIMILI, B TOM 4HCIE
TeX, KOTOpbIE HE MPUHUMAIN YJIacTHs B pa30upaTeinb-
CTBE.

Korma ogHa m3 cTOpoH cropa mpeiaraet ycio-
BUSI IPUMUPEHUS, Cy[l 3TO QUKCHPYET. Y CIIOBUSI, KOTO-
pBIe TpeuIaracT y4acTHHUK J€ja, BHOCST B IPOTOKOI
3acenanus cyna. [lorpedyroTes oanMCcH UCTHA, OTBET-
yrKka Wi o0enx cropoH. Ecim mpoekT coriameHus
MOJATOTOBWIIM 3apaHee U NMPEeNIoXKUIN B MHCbMEHHOM
BUJIE, 3asIBJIICHHE 00 3TOM M POEKT JOKyMEHTa MpHo0-
MAI0T K MaTepuanaMm aena. B mpoTokone 3acenanus o1-
MEYaroT, YTO COTJIAIICHHUE BKIIOYMIN B MaTepuasl (II.
1 c1. 173 TTIK P®) [2, c. 96].

IIpn paccMOTpeHHH MHPOBOTO COTJIALICHHS B
rpakJaHCKOM TIpoliecce cyx 00sf3aH pa3bsCHUThH CTO-
POHaM Jiefa MocieACTBU eTo 3aKmoueHus (1. 2 cT. 173
I'TIK P®). B wactHOCTH, yKa3aTh, YTO PacCCMOTPEHHUE
Jiesia IpeKpaTAT, €CIId CTOPOHBI COIJIACATCA C JOKYMEH-
ToM U cyq ero yreepaut (ct. 220 I'TIK P®). A Taxxke
YTO MO JAaHHOMY OCHOBAHHUIO UCK HEIb3s OYAET 10JaTh
cHoBa (ct. 134 T'TIK PD).

CymecTByeT mepedyeHs JelN, PH PacCMOTPEHUH
KOTOPBIX, CyJ] OTKXXET B MPOCKOE 00 yTBEPKIECHHUHU CO-
TTIAIIeHUs.

K HUM OTHOCSTCSI CLIOPBI:

— Kacarolyecs IpeAoCcTaBiIeHHus 3apaboTHON
IUTIaTHl PaOOTHHKY;

— 0 IpeKpaleHun aeareabnoctu CMU;

— 0c000T0 NMPOM3BOACTBA, B KOTOPBIX HE HUTYpH-
PYIOT MaTeprasibHbIe PETEH3UH MEXKIY CTOPOHAMH;

— 0 HaHECEHUH Bpe/ia 3/[0pPOBBIO BO BPEMsI BBIIIOI-
HEHHA TPYIOBBIX 0053aHHOCTEH;

— 00 ocmapuBaHMU NMPHUHATHIX HOPMATHBHO-TIpa-
BOBBIX aKTOB,

— 00 ocmapuBaHWU AEATEIHHOCTH WIN Oe3lei-
CTBHSI MECTHBIX OPT'aHOB BJIACTH.

CorymacHO TmIpaBWJIaM, MHPOBOE COTJIALIEHHE
JIOJDKHO OBITH YTBEPXKICHO CyIEOHBIM peleHneM. ITo
MpHUAaeT KOMIIPOMHUCCY, 3aKPEMJCeHHOMY JOKYMEH-
TajJbHO, OpUANYECKyto cuily. Ilo 310l mpuunHe ero
HCTIOJIHEHHE 0053aTeNBHO.

VJIK 343

Ecnm ogHa 13 CTOPOH YKIIOHSIETCSI OT UCTIOTHEHUS
TpeOOBaHUH, 3aKPEINICHHBIX B Oymare, BTOPOH ydacT-
HUK KOH(JIMKTa MOXKET 3aCTaBUTh BBIIOJIHHUTH 0053a-
TEJICTBA NPUHYAUTEINBHO.

JI71s1 3TOrO0 OH MOXKET:

— 00paTUThCS B CYA, KOTOPBIA yTBEPHI J0TOBO-
PEHHOCTb, ¥ MOMPOCUTH MPEAOCTaBUTh HCHOTHUTEIb-
HBIHN JIUCT;

— TIOCETHUTH C HUCIIOJHUTEIBHBIM JIICTOM CIYXO0Y
CyIeOHBIX IPHUCTABOB;

— JOXKJAThCSl Pe3yNbTaTOB ACHCTBUS CyIEOHBIX
HUCTIOJHUTENEN.

JIoKyMeHT MOXKHO 00aoBaTh. UTOOBI ObLIIa BHI-
MIOJTHEHA OTMEHA COTJIAIICHUS, HY>KHO IT0JIaTh JKaJlo0y,
COZIEpIKallyl0 COOOILIEHHE O TOM, 4TO Oymara Hapy-
1IAeT MpaBa CTOPOHBI. JleficTBHE MOXKHO BBIIIOJHUTH B
TeueHue 15 nHell c MOMEHTa YTBEpKAEHUS JOTOBOPEH-
HOCTH.

O0xanoBaTh COTIAICHNE MOXKHO M B TOM CIIydae,
€CIIM MOSIBWINCH paHee HeN3BECTHBIE 00CTOSTENLCTBA.
[TogoOHast BO3MOMKHOCTh HOSIBUTCS, €CJIM YYacCTHHK
pa30dupaTenbCTBa BBIACHUT, YTO, BO BPEMsI paccMOTpe-
HUS JieNla, MPOTHBOIOJIOXKHASA CTOPOHA Ipe/CTaBHiIa
JIOXKHBIE JIOKa3aTenbeTBa. XKamoba B 3TOM cirydae Mo-
XKeT OBITh HalpaBJICHA B TCUCHHE 3 MECSIIEB C MOMEHTA
oOHapy>KeHHs OCHOBaHUH I repecmotpa [3, c. 233].

Taxkum obpasom, MupoBoe coriamieHue B rpaxk-
JAHCKOM TIpolLiecce IPEeACTaBIsAeT COOON IOKYMEHT,
KOTOPBIM COJEPKUT YCIOBHS MPEKPAIICHUS TKOBI.
IIpoekT coryameHus mOpeayiaraeT oJHa M3 CTOPOH
criopa. YToOB! TOKYMEHT NPHUHAJIH, ONIOHEHT JODKEH
COTJIACUTBHCS C €0 COJIEPIKaHNEM, a CyA — IIPOBEPHUTh
Ha COOTBETCTBHME 3aKOHY M YTBEPAWTH. 3AKIIOUCHHE
MHPOBOTO COTJIALICHUS B TPAXTAHCKOM IIPOIECCE SB-
JISIeTCs CHOCOOOM MPEKpAIIeHHs CIIopa.
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Annomauyus:

Ilpobrema nonamus u cywHoCmu KOMNbIOMEPHOU UHGOPMAYUU ABTACMCA NPEOMEMOM U3VHEHUS Y2ON08HOU, Y20-
JIOBHO-NPOYECCYATbHOU, KPUMUHATUCMUYECKOU HAYK. B nacmoswei cmamve ananusupyemcs npodiema 3aKkonooamens-
HO20 onpedenenus KOMNbIOMEPHOL UHGOPMAYUU HA COBPEMEHHOM dImane pa3sumusi UHPOPMAYUOHHBIX MEXHOIOSUIL.

Annotation:

The problem of the concept and essence of computer information is the subject of study of criminal, criminal pro-
cedure, forensic Sciences. This article analyzes the problem of legislative definition of computer information at the

present stage of development of information technologies.

Kniwouegvie cnosa: npecmynienus 8 cghepe KOMNbIOMEPHOU UHPOPMAYUU, KOMNLIOMEPHbIE NPECMYNACHUS, KOM-

nvlomepuas uHGopmayusi.

Key words: crimes in the field of computer information; computer crimes; computer information.

KommnprorepHass uH(pOpManus BBICTYHAET MpeaMe-
TOM KOMIIBIOTEPHBIX IPECTYIJICHUH, KOTOpbIE Ipery-
cmotpensl 11 28 YK P®. Takxke oHa MOXKET OBITh Cpeji-
CTBOM COBEpIICHHUS psAJa TPAJULHUOHHBIX MIPECTYIUICHUH
(HampuMep, MpecTyIJICHUH MPOTHB COOCTBEHHOCTH).

B poccuiickoM 3aKOHOIATENLCTBE [0 HEJABHETO
BpeMEHH JAe()UHHINS MOHATUS «KOMIBbIOTepHas MH(OpP-
Malusa» OTCYTCTBOBaJa. 3aKOHOJATEIbHOE OIpE/AEICHUE
KOMITbIOTEpHOH HH(popManuu O0but0 BBeneHO Denepaib-
HbIM 3aK0HOM OT 07.12.2011 Ne 420-P3 «O BHeceHUH U3-
MEHEHU B YT0NM0BHBIN KoJieKC PD u oTaenpHble 3aKOHO-
naresbHble akThl PD» U conepxurcs B npuMeyaHuu 1 K
ct. 272 VK. IToa koMnbproTepHOM HHpOpMAaIHei moHuMa-
I0TCS «CBeZIeHUs (COOOIIeH s, JaHHBIE ), IPE/ICTaBICHHbIE
B (GopMe D3JIEeKTPUUECKUX CHUTHAIOB, HE3aBUCHMO OT
CpeICTB MX XpaHEeHHs, 00pabOTKU u mepeaaum». Takoe
orpeesieHUE SABIIETCS IMPEJAMETOM IIMPOKOH KPUTHUKU B
HaY4HBIX Kpyrax

VYronoBHO-paBoBoit oxpane mo YK P® momrexur
KOMIIbIOTepHass MH(pOpMAIMs B IIPOLIECCE €€ XpaHEHUS,
npeoOpa3oBaHus U Mepeiadn o KaHajJaM CBSI3H C TIOMO-
HIBIO JIEKTpU4eckoro Toka. OqHaKko Kak oTMedaer A.A.
HaropHusii, npeanaraemas 3akoHoareneM AeGuHuLns He
YUYUTBHIBAET MHBIX TEXHUYECKHX CPEICTB H CIIOCOOOB ITe-
penaun uHpopManuu. B uactHOCTH, peub UIET O Cpel-
CTBaxX OMNTOBOJIOKOHHOHM CBSA3M, HCIIOJIB3YIOIIUX CBETO-
BblE, a HE DJIEKTPUYECKHE CHUrHaNIbL II03TOMYy MOXXHO
HPEANONOXKUTh, YTO HENPABOMEPHOE, BONPEKU 3alpeTy
TIOJTE30BATENS, CHATHE UH()OPMAINY C ONTHYECKUX KaHa-
JIOB CBsI3U HEC 6yaeT SABJIATBCS YTOJIOBHO-HaKa3yEeMbIM [IC-
stHAEM [5, ¢.1698].

Jlpyrue y4eHsle mpeiaratloT COOCTBEHHbBIE OIpe/e-
JIeHUsT KOoMIbloTepHoi mHpopmanuu. Hampumep, M.B.
CTapryKoB 0] KOMITBIOTEPHOH HHpOpManueld MOHNMAeT
«KOMITBIOTEPHYIO HH(GOPMALUIO MOXKHO ONpPEEIUTh Kak
Saq)HKCI/lpOBaHHI)IC Ha MaT€prUaJIbHOM HOCHUTEJIC CBEACHUS
(cooOmieHns, naHHbIe, KOMAaH[bl), ITPEICTABICHHBIE B
BUJIE, TNPUTOAHOM i O0OpabOTKH C HCIIOIb30BAHHEM
KOMITBIOTEPHBIX YCTPOWCTB, U NIpEIHAa3HAYEHHBIE JIJIS HC-
MI0JIb30BAaHUs B TAKMX YCTpOHCTBax» [6, c.16].

C.A. I'pHLIKOB CUMTAET, YTO MO/ KOMIBIOTEPHOH UH-
(dopmarpeil ciienyeT MOHMMATh JaHHBIE B AJIEKTPOHHO-
1 (POBOM BHUJIE, KOTOPbIE XPAHSTCS HA 3JIEKTPOHHBIX HO-
CUTCIIIX, NMPUTOAHBI IJIsL O6pa6OTKI/I KOMITBIOTCPHBIMH
CPEeICTBaMH ¥ MPEACTABICHBI B JIOCTYIHOH (opme Uit
BU3YaJIbHOTO BOCHPHATHS M OCMBICICHHUS YEIOBEKOM |[3,
c. 11].

ITo muenuro M.A. EdpemoBoii o0IecTBEHHBIE OT-
HOIIICHUS, CBS3aHHBIC C OOpalieHHeM WHQPOpPMalUH, HE
MOTYT OBITh MCUEpIIAHbI UCIIOJIb30BAHUEM TEPMHHA KOM-
MBIOTECP, MMOCKOJIBKY OH SABJIACTCS JIMIIb O}IHOﬁ H3 pa3Ho-
BUJHOCTEH CpEICTB 3JIEKTPOHHO-BBIYUCIUTEILHON TeX-
HUKH. B 3T0M CBsI3M 1lenecooOpazHee TOBOPUTH 00 dJiek-
TPOHHOM HHPOPMALUH. Iloxm «NEKTPOHHOU
uH(pOpMaIe» aBTop MpeJlaraeT MOHUMATh «CBEICHUS
(cooO1ieHus, JaHHBIE), MPEJICTABICHHBIE B 3JEKTPOHHO-

uudpoBoii popme, HE3aBUCHUMO OT CPEJICTB X XPaHEHHUS,
00paboTku u niepenaun» [4, ¢. 50]. [Tpu 3Tom A.B. Temep
OTMEYaeT, YTO JNEKTPOHHAs HHHOPMAIHS MOXKET BBICTY-
aTh KaK CPEACTBOM COBEPIICHUs NPECTYIUICHUS, TaK U
€ro MpeIMETOM B CIydasx, KOraa oHa 3aUKCHpOBaHa Ha
MaTepuaJbHOM HOcHTelle B (OpME 3JIEKTPOHHOIO JIOKY-
MeHTa [2, c.124].

WN.P. berumes npennaraeT paccMaTpuBaTh B Kade-
CTBE NpeIMeTa KOMIBIOTEPHBIX IMPECTYIUIEHHH 1upo-
Byto uH(popmanuto. CBoe Ha3BaHUE JAHHBIH TEPMHH Oe-
peT u3 criocoba mpecTaBiIeHus HUHPOPMAIMH B BUEC IBO-
WYHOTO KOJa, BhIpaKEHHOro komOuHaumed uudp 0 u 1.
IpencrasienHas Takum 00pa3oM uH(POpPMAIUs CIIOCOOHA
TeHEPUPOBAThCA B CaMBIX Pa3HOOOPA3HBIX YCTPOWCTBAX
OT KOMIIBIOTEPOB U HOYTOYKOB 10 HU(POBBIX (oToamma-
patoB. ITox mudpoBoii nHGpOpMaIHel OH TOHUMAET «CO-
BOKYITHOCTb CBEICHUWi, oOpamiaromuxcsi B uHpopManu-
OHHO-TEJIEKOMMYHUKAIIMOHHBIX YCTPONUCTBAX, UX CHCTE-
max u cersax» [1, c.47]. Ilpennmaraemoe ompeneneHue
CTOUT NPU3HATH YJAYHBIM IIPH COOJIIOZCHUH YCJIOBUS O
€IMHOOOPa3HOM NMOHUMAaHHUH TEPMHUHA «IH(PPOBOI», Kak
oTHocsIErocs k chepe MHGOPMALUOHHBIX TEXHOJIOTHUIL.
JIvb B 3TOM Cilydae OTKa3 OT yKa3aHUs Ha CIOco0 mpe-
CTaBJIeHHs1 MH(MOPMAIMK MOXXHO CUHTATh LieliecooOpas-
HBIM.

Urtak, npobneMa onpeneneHnsi KOMIBIOTEPHOH WH-
(dopmaumu ABISETCS TUCKYCCUOHHOH. O4YeBHAHO, 4YTO
TEPMUH «KOMIIBIOTEpHAsI WHPOPMALUS», COolepIKalIeecs
B JICHCTBYIOIEM 3aKOHOAATENHCTBE HE OTPAKAET BCETO
CIICKTpa OGH.[CCTBGHHI)IX OTHOLHCHHﬁ, BO3HHUKAKOIIHUX B
cdepe KndepIpecTyITHOCTH U HYKIAETCS B paCIIPUTEIb-
HOM TOJIKOBAHUH WJIU MEPECMOTpE.
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TERMS IN CIVIL LAW

Annomayus:

B oannoii cmamve packpuvieaemcs 3Ha4uMOCmb YCMAHOGIEHUS CPOKOB NPU PEanu3ayuu npas u UCHOIHEeHUU
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Abstract:

This article reveals the importance of setting the terms for the exercise of rights and performance of duties in
the framework of civil relations. The author gives different classifications of terms established by the civil

legislation of the country.
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3aKoHOJaTeIbHOE 3aKpEIIEHHEe CPOKOB, OIpese-
JSIFOLIMX BPEMEHHBIE PAMKH JUISl pealn3alun cyobek-
TaMM MPaBOOTHOLIEHUI CBOUX TIpaB, CBOOOJ, 00s3aH-
HOCTEH SIBISIETCS BaXKHBIM ACIIEKTOM, TaK KaK IPSAMbIM
00pa3oM CrocoOCTBYET OCYIIECTBICHHUIO ASHCTBHIA 1O
3aIllUTe TaKOBBIX IIPaB, OTPaXKas TapaHTHIO MCIIOJHE-
HUS JICWCTBUH OJHMX JIMI{ IIepel, COOTBETCTBEHHO,
WHBIMH.

CpokH, OTHOCACH K KaTETOPHM OPHIMYECKHX
(hakTOB, IMEHYEMBIX COOBITHSIMHU, HECYT Ha cebe OTIe-
4aTOK OOBEKTHBHOTO TedeHHs BpeMeHH. OJHaKo, 1o
MHeHuto T.A. [leTpyxuHa, Cpoku ABISIOTCS 0CO00I Ka-
Teropuei IpUANIEeCKUX (HaKkToOB, B CBSI3U C 4EM, HE MO-
I'YT OTHOCHUTBCS] HU K COOBITHSIM, HH K ISHCTBHSIM [2, C.
77]. O6pamasce K OMpEeJeNIeHUI0 CPOKOB, OTMETUM,
YTO IO/ TAaKOBBIMHU CJIEJlyeT IPUHUMAaTb BPEMEHHOMU
MIPOMEXYTOK (TIepHOM) B TeUEHHE KOTOPOro Kak OCy-
IIECTBILIFOTCS U 3alMINAIOTCS IpaBa, TaK M HCHOJIHS-
10TCs 00s13aHHOCTH. KpoMe Toro, cpoxu sSBISIOT co00H
MOMEHT BPEMEHH, C HACTYIZICHHEM KOTOPOTO CBSI3bI-
BalOT BO3HHUKHOBEHUE, U3MEHEHNE, & PaBHO U IIpeKpa-
IIEHHE TIpaB U 00s3aHHOCTEH.

CoBpeMEHHOE TIpakJaHCKOE 3aKOHOJATEIbCTBO
Poccun pernamentupyercs MmosoxeHusAMH [ pakinan-
ckoro xozaekca P®. Tak, B yacTu NepBOM yKa3aHHOTO
aKTa oTpaxxaeTcst okoJio 150 HOpM, KOTOpBIE HEMOCPEI-
CTBEHHO CBS3aHBI C YCTaHOBIICHHEM TI'pa)kIaHCKO-TIpa-
BOBBIX CpokoB [3, ¢. 100].

CymiecTBYIOT pa3iudHble BUIBI KIACCUPUKAITIU
cpokoB. OJHaKO, B IMBHIIMCTHKE, HAHOOIIee BasKHOI 13
HHUX SIBJISIETCSI JIeJICHHE CPOKOB I10 HAa3HAYEHHIO Ha
CPOKH OCYIIECTBIICHHS T'PaKAAHCKHUX IpaB, UCIIOJIHE-
HUS TPaXJaHCKUX OOS3aHHOCTEH M CPOKH 3allUTHI
HapyIICHHbIX MPaB.

Ocobe BHMMaHHME B ONpEIENICHHH Kiaccupuka-
MM CPOKOB YAEACTCS BBISBICHHIO Pa3HOBHIHOCTEH

BPEMEHHBIX IPOMEKYTKOB JTMOO MOMEHTOB, C KOTO-
PBIMH TaK WIJIM MHAY€e CBSI3aHO UCIIOJIHEHUE 00s13aTeb-
cTBa. B cBsA3M ¢ 4Y€M, BUJHUTCSA BO3MOKHBIM BBIACIINTH
CJIETYIOLIIE CPOKH:

- BO-TIEPBBIX, OINPEJEICHHBIE CPOKH, IO/ KOTO-
PBIMH TIOJJPa3yMEBAIOTCS TaKUE, KOTOPHIE TTO3BOJISIOT
BEIBUTH IIPOMEXYTOK BPEMEHHU HIIH K€ MOMEHT, KO-
r71a, HampuMep, 00s3aTENECTBO TOMICKUT HCIOTHE-
HUIO;

- BO-BTOPBIX, CPOK, OIpeACIISIeMBIi CIIeIi(IIHO-
CTBIO 00s3aTeNbCTBA, KOTJIa CPOK 00S3aTENbCTBA YKa-
3bIBa€TCS HE B JIOTOBOPE, a, HEMOCPEACTBEHHO, CaMO
00513aTeJILCTBO TIO3BOJISIET OINPE/CIUTh MOMEHT Bpe-
MEHH, B HACTYIJICHUEM KOTOPOT'O OHO IOJUICKHUT HC-
HIOJIHEHUIO;

- B-TPETHUX, CPOK MOXKET OBITh YCTAHOBJIEH JIO
BOCTpeOOBaHUS (CTOpPOHA JOTOBOpa BIpaBe TpeOOBaTh
WCIIOJTHEHUSI B JII000€ BPeMsI, 110 BOJIEU3BSIBICHUIO);

- B-UETBEPTHIX, Pa3yMHbII CPOK UCTIOJTHEHHS 001~
3aTeNbCTB; JAHHBIA BHUJ, KaK NPaBWIIO, NIPUMEHUM B
Cllydae OTCYTCTBHS YCIIOBUS O CPOKE MCIIOJIHEHHUS 0051~
3arenscTBa [4, C. 101].

CTOUT OTMETHTH, YTO Pa3yMHBII CPOK ONpeess-
€TCA CyJOM IIPpHU BO3ZHUKHOBCHHWH CIIOPOB O HAIJICKaA-
mieM JIMOO HEHAIEKAIEM HCIIOJIHEHUN 00s3aTellb-
CTBa.

Ilo BommpocaM MCKOBOM JaBHOCTH HEMAJIOBAKHOE
3HaYEHHE UMEET CPOK HCKOBOM JIABHOCTH, CPOK MPEIb-
sBrieHus1 Tpebosanwmii [3, C.166].

ITomumo naHHOW KiaccH(UKAIUU HEOOXOJHMMO
OTMETHUTB TOT ()AKT, YTO 3aKOHOJATeNIeM BbleIeHa HO-
Bast JUIsl OTEYECTBEHHOTO TpaBa KaTeropysi CpoKa, nMe-
HyeMasl «KECTKHM CpOKOM». Takoii cpok uMeeT MecTo,
IIPU UCIIOJTHEHUH 0053aTENbCTB MO JIOTOBOPY KYILIH-
nponaxu. Tak, B cilydae yka3aHusi B TAKOM JOTOBOpE
<OKECTKOTO CpPOKay» MCIIOJTHEHHE 00513aTeECTBA MOCTEe
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MCTEUEHHsI CPOKa, COOTBETCTBEHHO, CAMOT0 HCIIOJIHE-
HHUSL SIBJISIETCS] BO3MOXKHBIM TOJIBKO TIOCIIE COTJIACHsI MO~
kynarens (1. 2 ct. 457 TK P®.) [1].

[oaBoAs WTOT, MOXXHO CIeJaTh ONpeeICHHBIC
BBIBOJIBI O 3HAYUTEIILHOM POJIH CPOKOB B TPAKIAHCKUAX
MpaBOOTHOMICHUAX. OHU YKa3bIBAIOT HA HAYAJIO0 U KO-
HEIl JCHCTBHS MPABOOTHOIICHUS, YCTAHABIUBAIOT
HEOOXOTUMOCTh COBEPIICHHUS MPETYCMOTPEHHBIX JICH-
CTBHIA, BHOCSAT OTIPEICICHHOCTh B IPaXKJIaHCKHE OTHO-
IICHUS ¥ JUCHUILTHHUPYIOT UX YYaCTHHKOB. B moro-
BOPHBIX OTHOIIEHHUSX CPOKH SIBISIFOTCS 00sI3aTelib-
CTBEHHBIM DJICMEHTOM, IMPaBUIbHOE MNPUMEHEHUE
KOTOPBIX 00ECIeUnBaeT ONpPE/CICHHYI0 OXpaHy IpaB
YYaCTHHKOB IPaXKJaHCKUX MPABOOTHOILICHUHA.

VK: 343.1
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REASONABLE LENGTH OF CRIMINAL PROCEEDINGS

Annomayus:

B cmamve obpawaemcs snumanue, ymo npasosoe pesyiuposanue pazymMHo20 CpoKd Y20106HO20 CYOONPOU3-

600cmea Hyscoaemces 6 coseputencmeosanuu. Cmamvio 6.1 VIIK P® npeonacaemcs usnodxicums 6 HO80U pedak-
yuu , omkasasuucob om nonvinok onpedeﬂumb PaAMKU mederust pasymHoco CpoKka, MOMerma eco Havaia U OKOH-
yanus. Kpome moeo, c1edosano dvl 3aQhuxcuposams @ 3aKone, Ymo npasuio pazyMHOCMuU CPoKa y2oi08H020 Cy-
00np0u360()cm6a pacnpocmpaHAomcs Ha ecex y4acmHUuKoe npoyecca. Taxowce npedﬂazaemc;z 6Hecmu 6 3dKOH
U3BMEHEHUA, UCKTIIoYaoujue 603MOIAHCHOCNb adMuHucmpupoeaHuﬂ OdesimenbHocmu cy()a no CO5ﬂIO@€Hul0pa3yMHblx
CpPOKOS.

Abstract:

The article draws attention to the fact that the legal regulation of a reasonable period of criminal justice
needs to be improved. Article 6.1 of the Code of Criminal Procedure of the Russian Federation is proposed to be
amended in a new wording, refusing any attempts to define the scope of the flow of a reasonable time, the moment
of its commencement and termination. In addition, it should be noted in the law that the rule of reasonableness of
the term of criminal proceedings extends to all participants in the process. It is also proposed to amend the law,

excluding the possibility of administering the activities of the court to observe reasonable deadlines.

Kniouegvie cnosa: pazymuulii cCpok y2on08H020 CYOONPOU3800CMEd, PAMKU U KpUmepuu pazymHo2o cpoka, scanoda

Ha Oelicmeus cyobu 00 YCKOpeHUlU paccmompetus oed.

Keywords : a reasonable period of criminal proceedings, a framework and criteria for a reasonable period, a
complaint against the judge's actions to expedite the consideration of the case.

30.04.2010 roga 6bu1 mpuHAT ©3 N 69 ,KOTOPHIM
VIIK P® 6b11 nononHes c1.6.1 “PazymHBIi CpoK yroyos-
HOT'O CYIOIIPOM3BOJCTBA”. YKa3aHHOE 3aKO- HOIOJIOXKE-
HUE “BBI3PENIO” HA OCHOBE HOPM MEXIYyHApPOIHBIX JOTO-
BopoB, paruduuupoBanHsix CCCP u Poccueii, a Tarke
MHOTOYHCIIEHHON TpeLeAeHTHONH CcyneOHOW NpaKTHKH
EBpomneiickoro cyna mo mpaBaM uesioBeka. Patuduimpo-
BaB Ne54-@3ot 30.03.1998 roga Konsenuuto o 3amure
MpaB YelloBeKa U OCHOBHBIX cBoOoa ot 04.11.1950 roxa,
Poccus npusnana ropucaukiuo ECITY.

ECUII ¢ 1998 roga u mo aary HpUHATHS HOBOTO
VIIK, paccMOTpen HECKOJIBKO JECATKOB A€l O Hapylle-
Huu Poccuiickoit denepanueil pa3yMHBIX CPOKOB YIOJIOB-
HOTO cynonpousBozcTsa, ogHako B YIIK 2002 sra npo-
6i1eMa He nonyuuia paspemenus. Hakonen, B 2010 rony
B YIIK P® nosBunacs ct. 6.1, B KOTOpOi HaILIK OTpaXKe-
HHUE YeThIPEe KPUTEPHs ONpENeNCHUs Pa3yMHOCTH CpOKa
YrOJIOBHOTO CYAONPOU3BOACTBA, TI'PAHUIBI Pa3yMHOIO

CpOKa, a TaKKe IpeIycCMOTpeHa BO3MOXHOCThH OOparie-
HUS C 3asBJICHUEM 00 YCKOPEHUM PACCMOTPEHHS YTONIOB-
HOTrO Jela Ha UM Ipejcenatels cyaa

HecoMHEHHBIM AOCTIDKEHHEM CTall0 ONpENeNieHUe
KPUTEpUEB Pa3yMHOCTH CpOKa: oOIiasi MpOJOJDKHUTEIb-
HOCTb CYAOIIPOM3BOJCTBA, CIOKHOCTb J€lla, IOBEJEHUE
YYaCTHHUKOB, a TaKXe JOCTaTOYHOCTb U 3(PHEeKTUBHOCTH
JEeHCTBUI OPTaHOB U JODKHOCTHBIX JIML, BEAYIIHUX IIPO-
necc. Uro kacaeTcs ABYX IPYyrUX MJIel, HaIleIIUX OTpa-
JKCHHE B HOBOWM HOpMe MpaBa, TO IPEICTABISLETCS, YTO
OHH c(HOPMYIHPOBAHEI KpailHE HEYAATHO.

Tax, Buactu 4 u 5 c1. 6.1 YIIK P® npexycmorpena
BO3MOKHOCTb JUIsl y4aCTHHKA Ipolecca 00paTuThes ( 4u-
Tal *“ MoKaJoBaThCs’) MPEACENATENIO CY/la Ha BOJIOKHTY,
KOTOPYIO JOIIyCKAaeT pacCMaTPUBAIOIIUI yrOJIOBHOE JIENI0
cyabs. IIpencenarens cyaa moiy4aeT mpaso MO A€y, KO-
TOpOE€ He HaXOAUTCS B €r0 MPOHU3BOACTBE, BEIHECTH MPO-
LeCCyaNbHBIA JOKYMEHT , KOTOPOMY CYIbs JOJDKEH MOA-
YuHUTECSL. OYEBUIHO, YTO TAKOE aJAMHHUCTPUPOBAHHE
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HapylaeT NPUHLUI HE3aBUCUMOCTH CYy/1a, JaXKe €CJIU 3TU
JIEHCTBUS COBEpILIAET IpeceaTenb Cya.

[ToHATHO, YTO 3aKOHOJATENb PYKOBOJCTBOBAJICA
OaropoIHBIMA HaMEPEHUSIMA HCKOPEHHUTH BOJIOKHUTY B
cyJax, HO BCEM HM3BECTHO Ha KaKylo JJOPOI'Y MOT'YT BbIBe-
ctu Oiarue Hamepenus. [Ipencrasisercs, 4To CylecTBy-
IOlIlee 3aKOHOJATEIbCTBO COJEPIKUT JOCTAaTOYHbIN Mexa-
HHU3M OOpBOBI C BOJIOKHTOW B cylax. DTO 00KaJOBaHUE
JISHCTBUI Cy/ibU B KBaTH(DUKAIIMOHHBIE KOJUIETUH CY/EH,
KyZla MOXXHO OCIIOPUTH HE TOJILKO IpOlecCyajIbHbIE pe-
MIEHUSMH CyJel, HO U J1to0ble nHble. OCHOBAaHHS THCIH-
IUIMHApHON OTBETCTBEHHOCTH CyJel 3akperuieHsl B Ko-
JIeKce CyIeHCcKoM 3TukH, yTBep:kaeHHoM VI Beepoccuii-
ckuM cbesnom cyzaeit 02.12.2004 ( ganee — KCD) , a
Ipolexypa 3TOro BuAa oOkanoBanus — B PenepanbHoM
3akoHe oT 14.03.2002 r. Ne 30-®3 «O6 opranax cyniei-
ckoro coobuiectsa B Poccuiickoit @enepanumy . Ilpu ta-
KMX 00CTOATENLCTBAX, YacTH 4 U 5 mojaeKaT MCKIIoYe-
Huto u3 crateu 6.1 YIIK PO.

He meHee criopHO#i oka3ayiach MOIBITKA 3aKOHOIA-
Tens ycTaHOBUTH B acTu 3 cT. 6.1 VIIK rpanums! pazym-
HOCTH CPOKOB: C MOMEHTa Hayajla yroJIOBHOTO IIPECIIeio-
BaHMsI 0 MOMEHTA BBIHECEHHsI OOBUHHTEIBHOTO MPUTO-
BOpAa WJIM MPEKPAIeHUs] YTOJIOBHOTO IpecieI0BaHuUs

Bo-niepBrIX, B 3TOH (DOPMYIHPOBKH aKLEHT CHENaH
Ha 3alIUTy MPaB OT BOJOKUTHI JIUI], B OTHOUIEHUH KOTO-
PBIX OCYIIECTBIISIETCS YTOJIOBHOE ITPECiIeIOBaHKE, TO €CTh
00BUHSIEMBIX , ITOJ103peBaeMbIx. Ho He ObLTO yuTeHO, YTO
[IPaBO Ha Pa3yMHBIH CPOK MOXET HapyIIaThCs U B OTHO-
HIGHUM WHBIX YYaCTHHUKOB YTOJIOBHOTO CYIONPOW3BOJI-
CTBa: MOTEPIIEBIINX, IPAXKIAHCKUX HCTIOB, a TAKXKE JIUII,
Ha MMYLIECTBO KOTOPBIX HAJOXEH apecT IpPHU TOM, YTO
OHU He SIBIISIIOTCS OOBUHSEMBIMH , TI0JI03PEBAEMBIMH HIIH
JIMLIaMU, HECYIIUMH MaTepUAIbHYIO OTBETCTBEHHOCTD 3a
MIOCJIENICTBUS MPECTYIHBIX JICHCTBUIL.

Bo-BTOpBIX, HE YUTEHO, YTO MPABO Ha COOJIIOACHUE
pa3yMHBIX CPOKOB CYAOIPOU3BOACTBA MOXKET HAPyLIATCs
U Ha CTaJuM BO30YKIECHHUS YTOJIOBHOTO Jiefla, KOTJa HEeT
npoueccyanbHoi (HUrypbl, 0OBHHSIEMOTO (II0J03peBae-
MOTO0) | MOTEPIIEBIIET0, a TAKXE TO 00CTOSATEIBCTBO, YTO
JIEJI0O MOKET OKaHYMBATHCS HE TOJBKO MPEKpALICHUEM U
OOBHUHMTENBHBIM IPUTOBOPOM, HO TaKXKe NPUOCTaHOBIIE-
HHUEM U OIlpaBAaTCJIbHBIM IIPUT'OBOPOM.

B nepuog ¢ 2013 no 2015 rog KoHCTUTYIIMOHHBIH
Cyn P® Tprxiel paccMaTpUBall BOIIPOC O HAPYIIEHUH pa-
3YMHBIX CPOKOB CYAOIPOU3BOJACTBA 10 KOHKPETHBIM JIe-
J1aM, KOTOpPbIE HE MOTJIM OBITh pa3pelIeHbl B paMKaXx Jei-
crByromeit pegakiuu ctT. 6.1 YIIK PO®. B kaxxmom ciryqae
BbIHeceHHs1 KoHcTtuTymonssM cynom P® mocranosne-
HUs, 3aKOHOZATEJIb OIICPAaTUBHO, B TCUCHUH I0Ja, BHOCHUJI
COOTBETCTBYIOIIME U3MEHEHUS B CTaThio 3akoHa. Tak mo-
siBrUTACH gacTtH 3.1-3.3 ct1. 6.1 YIIK PO.

Tax, Koncturyunonnsiit Cyn PO B cBoeM nocra-
HoBneHnu Ne 14-IT ot 25.06.2013 roaa no xanobe ITono-
BOi A.E. npwuien K BBIBOAY, YTO YTO “TIOTEPIIEBIIEMY HE
MOJKeT OBITh OTKa3aHO B MPU3HAHUM 32 HUM IIpaBa Ha I10-
Jaqy 3asABJICHUA O MPUCYKIACHUU KOMIICHCAIIUU 3a Hapy-
IIIEHHUE NpaBa Ha YrOJIOBHOE CYAOIPOU3BOJACTBO B pa3yM-
HBII CPOK Ha TOM (pOPMaIbHOM OCHOBaHHH, YTO I1003pe-
BacMblii WJM OOBUHSEMBI 1O Jeny He  ObLI
ycraHoBieHn”.[1]

Kak peakuus Ha mpuBeleHHOE BBIIIE MOCTaHOBIIE-
are @3 Ne 273 o1 21.07.2014 3ak0HOIATENH JOTIOJIHMII CT.
6.1 yacteio 3.1, KOTOpas MO3BOJIsIAa TENEPh OLICHUBATH
PasyMHOCTh CPOKOB JIOCYIeOHOro NMpOU3BOJCTBA B CIY-
Yasx NPUOCTAHOBIICHUS PACCIEIOBAaHHUS NIPU HEYCTAHOB-
JICHUH JIMLIA, TTOJYIKAIIETO MPUBICUYCHHUIO B KAUECTBE 00-
BuHsiemoro (m.14.1ct 208 YIIK).

B cBoem nocranosnenuu Ne 25-IT or 21.10.2014
rona “O mpoBepke KOHCTUTYHHNOHHOCTH TOJOXEHHUH 4. 3
u9cr. 115 YIIK P® B cBsi3u ¢ xanodamu OO0 «ABpopa»

u rpaxaad B.A. llesuenko u M.II. Ditnnena” Koncrtury-
LMOHHBIHN CYJ] IPUILIEN K BBIBOJY , YTO pa3yMHBII CPOK CY-
JIOTIPOM3BOJICTBA “JIOJDKEH COOJIOAAThCS M B OTHOLLICHUU
JIHL, He SBJAIOMINXCS MOA03PEBAEMBIMH, OOBHHSIEMBIMHU
WY TPaKAAHCKUMH OTBETYHKAMHM 10 YTOJIOBHOMY eIy,
IIpaBO COOCTBEHHOCTU KOTOPBIX OIPAaHUYECHO YPE3MEPHO
JUTITENIEHBIM HaJIOXKEHHEM apecTa Ha IPUHaJIekKalee iM
HMMYILECTBO, MIPEAIOTI0KUTENHHO MTOTYyIEHHOTO B PE3yib-
TaTe MPECTYIHBIX JACHCTBUH MOJI03peBacMOro, 0OBUHsIE-
Moro”.[2] TIpu 3ToM cyn HpsAMO MPEATIOKUII 3aKOHOJa-
TEJI0 BHECTH B 9TOW YaCTH H3MEHEHHS B IIPOIECCYaIbHBIHA
3akoH. He npouuto u roga, kak Nel90-@3 ot 29.06.2015
roga ctathsg 6.1 YIIK Obuta gomosHeHa 4acTh. 3.2, B KO-
TOPOH TOYHO BOCHPOMW3BENECHBI (HOPMYIHPOBKH, B3SITHIE
n3 noctanoBieHuss KC PO Ne 25-T1.

Haxonen, B mocranosienun KC P®D Ne 28-IT or
11.11.2014 rona no xano6e B.B. Kypoukunoii u ap.[3],
CKa3aHO O MpaBe MOCTPagaBLIEro Ha NPUCYXKACHNE KOM-
MIEHCALlUK U B TEX CIIy4asX, KOT/la 4TO [0 €ro 3asBICHUI0
B UTOT€ BBHIHECEHO IIOCTAHOBICHUE 00 OTKa3e B BO3OYX-
JCHUH YTOJIOBHOTO JIeJIa B CBSI3HM C HCTEUYSHUEM CPOKa JIaB-
HOCTH YTOJIOBHOTO IpEeCIieNOBaHMs. BBIBOIBI MMOCTAaHOB-
JieHus TpaHc(hopMUpoBaIHCh B 4acTh 3.3 cT. 6.1 YIIK PO
Ha ocHoBaHMU Ne 331-®3 o1 03.07.2016 .

Taxum o6pazom, yactu 3.1-3.3 crareu 6.1 YIIK PO
(aKTHYECKH TPEBPATHIUCh B COOPHUK MOCTAaHOBJICHUIH
KC P®. Ocranocs Tosbko nocie yactu 3.1 c1. 6.1 VIIK
P® B ckoOkax moctaButs ( moctaHosieHne KC PO Ne 14-
IT mo memy Iomosoit A.E.), mocie gactu 3.2 ( mocTaHOB-
nerne KC Ne 25-IT no neny leBuenko B.A. ), nocne 4a-
ctu 3.3 ( mocranoBnenne KC Ne 28-I1 mo mery Kypoukwu-
Hoti B.B.).

U Bce ObI HUYErO, MOCKOJIBKY 3TO CIYXHT OJaro-
POJHBIM LIENSAM OOPHOBI ¢ BOJOKUTON B YTOJIOBHOM CYJIO-
MIPOM3BOJICTBE, €CITH OBl HE TPH CIEAYIOMINX 00CTOSATENb-
CTBa.

Bo-nepBbiX, 06a30Boe onpeneneHre Ha4aabHOTO M
KOHEYHOTO MOMEHTa OLIEHKH Pa3yMHOCTH CPOKa IPOM3-
BOJICTBA, U3JIOKEHHOE B YacCTH 3 , IBHO IPOTUBOPEUUT UX
¢dopmynuposke B yactsax 3.1-3.3 cr. 6.1 VIIK PO.

Bo-BTOpBIX, IPAaKTHYECKH JOCIOBHOE BOCIPOU3BE-
JeHre KpuTepueB pasymHocTd B 4.3, 4.3.1,4.3.2 m 1.3.3
cT. 6.1 YIIK npoTHBOpEYUT KaK NPUHLUITY POLECCYAITb-
HOW HKOHOMMH, TaK ¥ BCTYIAET B HEPa3pEeIIMMOE POTH-
BOpeUre C OCHOBaMHU FOPHIMIECKON TEXHHUKH.

B-TpeThHx, TONBITKAa BOCIIPOU3BECTH UCUEPITBIBAIO-
IIMH TIepEeYeHb CITy4aeB HapYIICHUs pa3yMHOCTH CPOKOB,
TEPIHT OUEBUIHBIN TPOBAJL.

Tax, 11.01.2018 roma KC P® npunsin [Toctanosme-
Hue Ne 1-I1 “ Ilo nesy o mpoBepke KOHCTUTYLIHOHHOCTH
4.l cr. 81.1 num.3.1 4.2 c1.82 YIIK PO B cBsi3u ¢ xanoboi
OOO “Cunxiut” [4] B KOTOPOM IpHIIET K BBIBOAY, YTO
MIPUHIMIT Pa3yMHOCTH HApYLIAETCS HE TOJILKO B Cilydae
Ype3MEpHON MPOJIODKUTEIBHOCTH HAJIOKEHHS apecTa Ha
HMMYIIECTBO JINII, YKa3aHHBIX B yactu 3.2 cT. 6.1 YIIK PO,
HO ¥ TOT[Ia, KOTJa apecT He HAJIAraeTcsi, HO BEIH U Mpe/-
METBI U3BIMAIOTCS Y ATHX JIUI] B KAYECTBE BEIIECTBEHHBIX
JIOKa3aTeJIbCTB.

Oror ciyyait B cT. 6.1 YIIK He onucan u no cio-
JKUBILCHCS 32 TIOCJIEAHUE YEThIPE T0/1a PAKTHKE 3aKOHO-
JaTenb I0JDKEH oTpearnpoBarh Ha noctanoBieHue KC B
¢dopme BHecenus yactu 3.4 B crathio 6.1 YIIK.

Kpome Toro, B wactu 3.1 cr. 6.1 YIIK roBoputcs
TOJILKO O CIy4asX HapyIICHHUS Pa3yMHBIX CPOKOB MNpHU
IIPUOCTAHOBJICHUH pacciiefoBanus o 1. 1 yactu 1 ct. 208
VIIK P®. CoBepiieHHO HEMOHATHO, IMOoYeMy O00O0MIeHbI
BHUMaHHUeM ILI. 2-4 cT. 208 VIIK P®. B Hux 10 Kak pa3
COAEPXKUTCS TOPa3no OOJbIIe MOTEHIUAIBHBIX BO3MOX-
HocTell 3moynorpebienus: pasyMHbIMH cpokamu. CTout
JIY 3aKOHOZATEIII0 10KAAThCs ocTaHoBineHu Konctury-
ronHoro Cyna 1o moo0HEIM (haKTam, HIH IPEBEHTHUBHO
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nmo6asuTh yactamu 3.5, 3.6, u 3.7 cr. 6.1 YIIK P® ? Oue-
BUJIHO, YTO MOT'YT MOSIBUTHCS ¥ MHBIE CIIy4au B IPaBOIPH-
MEHHTEJILHOU MPAaKTUKH, KOTOPBIE TaKkKe NOTPeOYIOT pe-
TYJIUPOBAHHSL.

[IpencraBisiercs, 9YTO BBIXOOM M3 ATOH CHUTYaIlHH
MOXET OBITh TOJBKO OTKa3 OT IOIBITOK OIPENeIUTh
PaMKH TEYEHHUs pa3yMHOTO CPOKa, MOMEHT €ro Hadaja
okoH4anus. Kpome Toro, ciemoBano 0bl 3aUKCUpOBATh B
3aKOHE, YTO MPABUIIO Pa3yMHOCTU CPOKa YroOJIOBHOT'O CY-
JIOTIPOU3BO/ICTBA PACIIPOCTPAHSIOTCS HA BCEX YYaCTHUKOB
npouecca. Takxke cleqyeT ycTpaHUTh U3 3aKOHA BO3MOXK-
HOCTh aJIMHHUCTPUPOBAHUS JAEATEILHOCTH CyJa II0 CO-
OJIIOJICHUIO Pa3yMHBIX CPOKOB.

B stoii cBsi3u ctT. 6.1 mpemaraeTcsi N3MEHUTH Clie-
JIYIOLIMM 00pa3oM.

Yacts 1 c1. 6.1 ocraButh B pegaxkuuu YIIK PO.
Bropoe npennoxenue B 4actu 2 chopMyIHpOBATH CIETY-
oMM obpazom: ““ IIpoasieHne STUX CPOKOB JOITYCTHMO B
ClIydasix U B MOPSAKE, KOTOPBIE MPEIyCMOTPEHBI HACTOS-
muM KozekcoM, HO IIpoBepka COOOIIEHUH O COBEpILEH-
HBIX MPECTYIUIEHHUSIX, YTOJIOBHOE MPEciieIoBaHIe, Ha3Ha-
YeHHe HaKa3aHWs, IPHOCTAHOBICHHWE W TpEeKpalieHue
YTOJIOBHOTO IPECIECAOBAHUS JOJDKHBI OCYLIECTBIIATHCS B
pa3yMHBIH CpOK”.

YK 347.6

B gactu 3 ct. 6.1 uckiarounTh ykazaHue Ha TPAHHUIIBI
WCYHUCIICHHUS] CPOKOB, COXPAaHMB CYLIECTBYIOLIMHA Iepe-
YeHb KPUTEPHEB OIIpEIeNIeHHs] pa3yMHOCTH CPOKOB Yro-
JIOBHOT'O CYIOMPOM3BOCTRA.

Yacte 4 ct. 6.1 YIIK ocTtaBUTL B CYIIECTBYIOLIEH
penaknuu. Yactu 3.1-3.3, a Takke 4acTH 4 M 5 — UCKITIO-
YUTh.

OO6cyxaeHre BOMPOCa PEryIdpOBaHUsA Pa3yMHOTO
CPOKa YTOJOBHOTO CYJIOTIPOM3BOJICTBA CIEAYET MPOIOJ-
JKUTD, MTOCKOJBKY IyTh, KOTOPBIM M30pall 3aKOHOIATEb,
MBITAasICh HMCYEPIBIBAIOIIMM O0Opa30M ONKMCAaTh B 3aKOHE
BCE BO3MOXKHBIE CITy4au HapyIIeHUH, KOHTPIIPOAYKTHBEH.
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ADOPTION OF THE CHILD

Annomauusn.

B npeocmasnennou cmamve paccmampusaemcs Mexanuzm ycoulHosnenus pebenxa 6 Poccutickoi @edepayuu.
H3zyuaiomces Hekomopble H08086edeHUsl 8 0aHHOU chepe, a maKdice OCHOBHbLE NPABULA, KOMOPbie OO0IHCHbL ObIMb
COONI0OEHbl NPU NPUHAMUU PeuleHUsi 00 YCbIHOBNIEHUU PeOeHKA.

Abstract:

The presented article considers the mechanism of adoption of a child in the Russian Federation. We are
studying some innovations in this area, as well as the basic rules that must be observed when deciding whether to

adopt a child.

Knrouegvie cnosa: pebenox, ycvinosnenue, yoouepenue, OOKyMeHnbl Ha YCbIHOGIEHUE.

Key words: child, adoption, adoption documents.

Ha npoTsbkeHny mocieHuX JIeT ConranbHas Mo-
mutuka Poccuiickoit denepanuu HampasjieHa Ha TO,
4TOOBI 00€CTIEeYNTh MAKCUMAIIBHBI YPOBEHb yYCHIHOB-
JIEHU! eTeii-cupoT B cTpane. i1 3TOro BHEAPSIOTCS
MOJIHOMACIITAOHbIE MEpbI, HauWHAs OT COIMATLHOMN
MOJIJIEP)KKK TIPUEMHBIX CeMel M 3aKaH4duBas o0Jierde-
HUEM caMoil npouenypsl. Takoil moaxoxa J1an cBOU pe-
3yJlbTaThl, MOCKOJIbKY KOJIMYECTBO POJAUTENEH, NpHU-
HSBIIUX pEIICHUE 00 YCHIHOBJICHUH, BBIPOCIO B HE-
CKOJIBKO Pa3 3a MOCIEAHHUE TOJIbI.

B nacrosiiee Bpems Ha nepuon 2018 — 2019 rr.
3aIIaHUPOBAHBI OYEPETHBIC YIIPOLICHHS M1 MU3BMEHEHUS,
KOTOpBI€ OYIyT HHUIIMUPOBATH MOTCHIIMATLHBIX POJIH-
TeJIeH K MpuemMy B CEMbI0 peOCHKa-CHPOTEHI.

B Poccwuiickoii @enepanyu ycbiHOBIIEHNE (YA0Ue-
peHme) neteit ocymecTBisercss B coorBeTcTBuU Ce-
MeUHBIM KojiekcoM P®, Ha ocHoBaHuu cT. 124 — 144
[3], a Taxke ¢ yrBepxaeHHBIM [locTanoBnenuem I1pa-
BuTenbcTBa Poccuiickoii denepamuu ot 29 mapta 2000
. Ne 275 «O06 yrBepxnaenun Ilpasun nepenauu gereit
Ha YCBIHOBJICHHE (YI0UEPEHNE ) U OCYLIECTBIICHNS KOH-
TPOJIA 38 YCIOBUSAMH UX *KM3HU U BOCTIUTAHHSI B CEMbBSIX
ycbiHOBUTENEH Ha Tepputopuu Poccuiickoit ®@enepa-
uuu U IIpaBusl MOCTaHOBKM Ha y4€T KOHCYJIBCKUMU
yupexnenusimu Poccuiickoit denepanuu netei, sipiis-
roluxcs rpaxaasaMu Poccuiickoit depepannu u ycol-
HOBJICHHBIX HHOCTPAHHBIMHU TPAXKIaHAMH WM JIUIAMHI
0e3 rpakmaHcTBay [2].
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[Ipomnerypa yceIHOBIIEHUS peOCHKa BKIIIOYAET B
ce0s1 oopMIICHHE COOTBETCTBYIOMIEH TOKYMEHTAIINH.
Haunnas ¢ 2018 roga HeoOXOAUMOCTH CaMOCTOATEINb-
HOU IMTOATOTOBKH Psifia JOKYMEHTOB, IIPEIOCTaBIIEMBIX
B TOINEYHUTENBCKUE OpraHbl, ynpouieHa. B mepedenn
JIOKYMCHTOB, KOTOpPBIC BBIUYCPKHYTHI K3 OOIIEro
CIIMCKa, TONaJy TaKWe: BBIMKMCKA M3 JOMOBOW KHHTH
(WM aHANOTMYHBIA JOKYMEHT, MOATBEPIKIAOIIUI
MPaBO Ha MCIOJIb30BaHUE KHJIbs MM PAaBO COOCTBEH-
HOCTH); KOIHUS JIUIIEBOTO CYETa C MECTa MPOKUBAHUS,
CIpaBKa O TOM, YTO OyAyIIUE POAWUTENN HE CYIUMBI 1
HE TPECIIeAYIOTCS 3aKOHOM T10 ()aKTy COBEPIICHUS yTO-
JIOBHOTO JIeNla; KOIMHUS TIEHCHOHHOTO YIOCTOBEPEHHUS
nn cnpaBka u3 [leacnonHoro ¢gonma (WM aHAIOTHY-
HOTO OpraHa, KOTOPBI OCYIIECTBISIET obecrieueHue
MICHCHOHHBIX BHILIAT). C TEKYyIIEero roja Bce BhIIIeTIe-
PCUUCIICHHBIC JTOKYMEHTBHI 0€3 y4acTus TIpakIaHWHA
6y):[yT HalpaBJIATHECA U3 COOTBCTCTBYIOUIUX OPraHOB B
TMOopAAKE B3aHMO[[eI>iCTBPIH MCXKIY BCIAOMCTBaAMH II0
BHYTPEHHUM 3aIpocaM.

HekoTtopble JOKYMEHTBHI TO-TIpeXHEMY OyIyT
00s3aHBl IOJTOTAaBIMBATh OyIyIIHe YCHIHOBUTEIH.
Bech mepedeHs MpenocTaBiseTcs B TEPPUTOPHATEHBIE
OpTraHBl ONCKH WM TONCYUTEIHCTBA IO MECTY IIPO-
MIUCKH I TOCTOSHHOTO TIPOKUBAHUSL.

Wtak, yCHIHOBHTEIISIM HEOOXOJMMO ITOATOTOBHUTH
MepevYeHb COOTBETCTBYIOMICH JOKYMCHTAIIHU:

— 3asBJICHUC O JKCIIAHUM;

— OpavyHOe CBUIECTEIHCTBO;

— CBUJICTEJBCTBO O POXICHUM (U Tpa)kaa,
oopMIISIOIINX YCHIHOBJIEHHE, HO HE COCTOSIIHX B
Opake);

— corjacue€ B MMCbMEHHOM BHJIE OT BTOPOTO CYy-
npyra (eciy yCbIHOBHTENIEM OYIET TOJIBKO OJIUH U3 CY-
MPYTOB, B TO BPEMs1, KaK BTOPOW HE CTAHOBUTCS POJIHU-
TeNneM I peOEHKa-CHPOTHI);

— MEI3aKII0YCHUE O 3[J0POBBE JIUI], PEIIUBIINX
B3SITh B CEMBIO PEOEHKA-CHUPOTY;

— CIIpaBKa 0 3apIniaTe ¢ MecTa pabOoThI MITH JCKIIa-
panms o pa3Mepe TOXOJOB M3 HaJIOTOBOH CITY>KOBI IS
JMd, 3aHUMAOIIUXCA YaCTHBIM MPCANIPUHUMATEIIb-
CTBOM;

— noJpoOHasl XapaKTepUCTHKA Ha yChIHOBUTEJEH
OT paboToaTens;

— MoJTHast aBTOOMOTpadus KaKI0To OYIYIIETO PO-
JUTENS,

— aKT COOTBETCTBHS yCIOBHU MPOKUBAHUS CEMBbH
(Tocite poBeIeHAs MTPOBEPKH YIIOJTHOMOYEHHBIM JTH-
[IOM U3 OpraHa OIEKH WU TONeYNTEIHCTBA).

Bpems Ha cOop Bcex CIpaBOK W MMOJa4y HX B CO-
OTBETCTBYIOIIHE OPTaHbl OTPAHUYCHO U COCTABISCT 1
Mecsi. [locme paccMOTpeHHUs Jiena OpraH ONEKH BBI-
JaéT opHLIHATbHOE 3aKITI0YSHUE, KOTOPOE TOXKE UMEET
OTpaHUYEHHBIN CPOK AeicTBHs — 1 ron. Bmecte ¢ aTum
3aKJIFOUEHUEM Ha PYKH POJMTEISIM Jaf0T ClIeHalbHOEe
HarpasJeHHe, KOTOPOe J[aeT MM IPaBO MOCEIIATh JIeT-
CKHId JTOM JJII TOTO, YTOOBI BHIOPATh OMpPEIEIEHHOTO
pebEnka.

Ha npakxrtuke darie Bcero Oyaymnas ceMbs YKe
3HAeT, KAKOTO KOHKPETHO peOEHKa OHU XOTAT YCHIHO-
BUTh. KOJIMYECTBO TaKUX MOCEIIECHUA IETCKAX JOMOB
WK JIOMOB MAJIFOTKU He orpanu4eHo. [locie Toro, kak
rpaxIaHe MPUHUMAIOT OKOHYATEIILHOE PEIICHUE, IEI0
HAIMPABJISAIOT B CY/I, TJI¢ MPOUCXOJUT 3aKIIOUYNTEIBHOS

pPacCMOTPEHNE BO3MOXHOCTH YCBHIHOBJICHHS KOHKPET-
HOTO peOEHKa 3asBUTESIMHE (OTHUM 3asBUTENEM) [ 1, C.
544].

Ba)kHO paccMOTpeTh mepedeHb JIHI, KOTOPHIM 3a-
MIpelaeTcs BBICTYNATh B Ka4eCTBE YCHIHOBUTENS. Tak,
3aIlpeleH0 YCHIHOBICHHE CIEAYIOIIUM JIUIAM:

—HEJIeeCIIOCOOHBIC WITH )K€ OIPAaHUYEHHO JeecIIo-
COOHBIE IpaxlaHe, MPU3HAHHBIE TAKOBBIMU CYIOM;

— BCIIEJICTBHE HEHAJISKAIIETO BHIMOJIHEHHSI BCEX
BO3JIOKEHHBIX Ha HUX 3akoHOM P® o0s3aHHOCTEH,
OBUTH OTCTPAHEHHI OT 00s3aHHOCTEH OIIEKYHOB;

— OBUM TIO CyAy JHIICHBI (OTPaHUYCHBI) POIH-
TEJILCKUX MPAB;

— HE IMEIOT IOCTOSIHHOTO MECTa )KUTEIIbCTBA;

— )KUBYT B ITIOMEIICHUAX, YTO HE OTBEUYAIOT HU Ca-
HHUTAPHBIM, HU TEX/TIPaBHIIaM M HOpMaM;

— JKUBYT B OOIIEXHTHSAX JHOO BO BpPEMEHHBIX
CTPOCHUSX, a TaKKe B YACTHBIX JOMax, YTO HEMpH-
TOJTHBI JUISL IPO’KUBAHUS,

— yxe ObUIM YCBIHOBUTEISIMU, HO CY/l Ha OCHOBa-
HUH UX BUHBI OTMEHIJI YCBIHOBJICHHE;

— UMenH J00 UMEIOT CYyJUMOCTh (B TOM YHCIe
HECHSITYIO/HETIOTaIlIEHHYIO);

— AMEIOT JI0XO0Jl MEHEE MPOKUTOYHOTO MHHUMYMa
(o peruony);

— COCTOST B OJTHOTIOJIOM OpaKe;

— SABJIIOTCA TPaKIaHAMU TOW CTpPaHBI, T1E paspe-
IIIEHBI OJHOTIONbBIE OpaKwy;

— HE MPOUUIH MOATOTOBKY IIPUEMHBIX POAUTEINEH
(mpum. — ocymiecTBisercs opranamu Omnekn);

— HE COCTOsIT B Opake;

— saBisoTcs rpaxkaanamu CIIIA.

Jnsa ponuteneif, yChIHOBUBIINX peO&HKa Ha MpPo-
Tsoxeaun 2018 — 2019 rona, npenycMoTpeHa U exeme-
CsiYHasg MaTepualibHas MOMOIIb, TaKas ke, KaK M s
ceMeil, pOJJMBIINX IIEPBEHIIA MIIH MOCIEAYIOINX JeTei
B ceMbe. Cpennss cymma mocodust coctaBuT: B 2018
roxy — 10 523 teic. py6.; B 2019 roxy — 10 836 ThIC.
py0. DTa cymMMa MOKET OTJIMYAThCs M3-3a pasMepa
MIPO’KUTOYHOTO MHMHUMyMa. Takoe mocobue mocie
YCHIHOBJIEHUS CeMbsi OyJeT MoiydaTh A0 TOTO MO-
MEHTA, IT0Ka YCHIHOBIEHHOMY PeO&HKY HE MCTIONMHUTCS
1,5 rona. [lo Toro, kak ObUI MOAMKCAH 3TOT 3aKOH, JJIs
YCBHIHOBUTENEH MpeaycMarpuBaiach TOJIBKO €IUHO-
BpEeMEHHasl BBIIIIaTa, KoTopas coxpansercs u B 2018 —
2019 rony. Ora BeimIaTa cocrasuseT 16 350 Teic. ans
paboTaromux rpaxgad u 15 512 Teic. ans 6e3paboT-
HBIX TPaXIaH, YCHIHOBMBHIMX peO&Hka. Takxke s
YCBIHOBUTENEH NPe1yCcMOTPEH MAaTEPUHCKUI KaluTall,
KOTOpBIH B Ommkaimme 2 roma Oyner paseH 453,26
ThIC. py0. KpoMe BBITIIAT YCHIHOBHTEIISIM IIPEIOCTaB-
JISIFOTCSL HATYpaJbHBIE JIBIOTHI, O0JNerdaomue yxoa u
BOCIIUTaHME YCHIHOBJIEHHBIX JETEH.

Takxum 06pa3om, Bce IPUHATHIE HOBOBBEICHHS IO
YCBIHOBJICHUIO JIETeH-CHPOT HANIPABICHBI HA TO, YTOOBI
cenaTh IpoIlecc MeHee OIOPOKPaTUIHBIM, OoJiee Tpo-
CTBIM M JINIIEHHBIM «IT0JIBOIHBIX KAMHE.

CHnHCoK TuTepaTyphl:

1. Jlebemmnckas B. II. 1 cHOBa k Bompocy o
TaiiHe ychIHOBJIeHHs // Momonoit yuensiit. — 2013. —
Nell. — C. 544-546.

2. Tlocranosnenue IlpaBurenscrBa Poccuiickoii
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(ymouepeHne) 1 OCyIIeCTBICHUS KOHTPOJIS 33 YCIOBHU-
SIMM UX JKU3HU U BOCIIUTAHUS B CEMBbSX YCHIHOBUTEJIEH
Ha tepputopuu Poccuiickoit @enepanuu u [Ipasun no-
CTaHOBKH Ha Y4€T KOHCYJIbCKUMHU YUpexaAeHUIMHU Poc-
cuiickol denepauuu [ered, SABIAIOIIUXCS Tpaxia-

V]IK 347.91/.95

Hamu Poccuiickoit denepaiuy U yChIHOBJICHHBIX HHO-
CTPaHHBIMM TPKIAHAMH WM JUIAMH 0€3 TpaxkIaH-
crBa» // Poccuiickas razera. — 2000. — Ne 72.

3. Cewmeitnbrii kogexc Poccmiickoit deneparmn
ot 29.12.1995 Ne 223-®3 (pen. ot 29.12.2017) // Poc-
cuiickas rasera. — 1995, — No 131.
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Abstract:

The article is devoted to the investigation of the necessity and expediency of attracting a specialist in the civil
process. The main forms of his participation are considered.

Kniouesnvie cnoea: epasicoanckuil npoyecc, Cneyuaiucn, 3aKoOH00amenbCmeo, 3aKOH, epaicoOancKull npoyec-
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B Hacrosimee BpeMs CIIeIIUAINCT BBICTYIIACT B Ka-
YeCTBE CBEAYIIETO CYOBEKTa, KOTOPBIA 00NamaeT cre-
[UATFHBIMU 3HAHUSMH U OIBITOM, KOTOpPBIE HE0OXO-
JUMBI TIPA PACCMOTPEHHUH TPaXKAaHCKOTO jaena. ['pax-
JIAHCKUU  mpoueccyanbHbld  Kogekc Poccuiickoro
rocyapcTBa HE PErIaMEHTHPYET ONPENCICHHBIX Tpe-
60BaHMIii, KOTOPBIE MPEIBSIBIAIOTCS K JIUITY, IPUBIICKA-
e€MOMy Cy/IeOHBIM OPraHOM B KaueCTBE CIEIHAaJIHCTa.
OT0 00YCIIOBIIEHO T€M, YTO pe3yiIbTaTaM padoTHI cIie-
[[aJICTa He NpeJaHo 3HaueHHEe JOKa3aTeIbCTB 110 CYy-
JeOHOMY pa30UpaTeNbCTBY, B OTIMYHE OT Pe3yJIbTaTOB
nesitenbHOCTH 3KeriepTa. CyaeOHBIN opraH, OCHOBBIBA-
sch Ha CT. 188 I'paxmaHCKOro NMpoLEecCyalbHOrO KO-
Jekca Poccum, ompenenser IOMycTUMOCTh Kakoro-
100 JIMIA BBICTYIIATh CHENUATNCTOM IO HEKOTOPOMY
Kpyry Bompocy. KiitoueBbIMM KPUTEPHUAMU IIPU ITOM
BBICTYIAIOT HAIWYKE Yy CyObeKTa CHEelUalbHBIX 3Ha-
HUHI U COOTBETCTBYIOIIETO OINbITA, ISl OKa3aHHA CY-
JeOHOMY OpraHy KOHCYJIbTaTHBHO — CIIPaBOYHOM JINOO
TEXHUYECKOH MOMOILH.

Ha ocnoBanum 4. 1 ct. 188 I'TIK P® 3axperuieHs!
OCHOBHBIE ITPOIIeCCyaIbHBIE JEHCTBUS, TP MPOH3BO/I-
CTBE KOTOPHIX CyJAeOHBIN OpraH UMEET IPaBo MPHBIIE-
KaTh TaKOTO CYOBEKTa: NMPH OCYIIECTBICHHH OCMOTpa
MUCbMEHHBIX U BELIECTBEHHBIX J0KAa3aTeIbCTB, BOC-
MPOU3BEACHUN ayAHO- UM BUAEO3AMUCH, HA3HAUEHUHU
SKCHEPTU3BL, JOMPOCE CBUAETENEH, IPUHATUU COOTBET-
CTBYIOIIMX MEp MO OOCCIICYCHUIO JOKa3aTeNbeTB [1].
[Ipu sTOM 0003HAaYEHHBIE ITpOLIECCYalIbHbIE ACHCTBUS
COOTHOCSITCSl TAKMM 00pa3oM, YTO CHELHAIUCT MOXKET

MPUHUMATPH Y9acTHE B MX Peaji3alid B pa3HEIX (op-
MaX, KOTOpPbIE MPEeIyCMOTPEHBI TPaXKJAaHCKUM POIIeC-
CyaJbHBIM 3aKOHOJATEIhCTBOM. Hampumep, mpu Boc-
MIPOU3BEICHUH ayAHO- U BUACO3AINCH JaHHBIA CyOb-
eKT, MOXeT KOHCYJIbTHPOBATh CyA, O HaJIHYUHN
JIe(eKTOB Ha TAaKOH 3alucH W O IIeIecO00pa3sHOCTH
NPOBEACHUSI SKCIICPTHU3BI, TAK U OCYIICCTBIATh YHCTO
TEXHUYECKYIO (DYHKITHIO [0 BOCIIPOU3BEACHUIO 110100~
HOM 3aIuCH.

OTHOCHTEIBHO (OPM YUACTHS CIICIHATUCTA B
IOPUIUYECKON TUTEPATYPE UMEIOTCS Pa3IMIHBIC TOUKH
3penus. Haubosiee mmpokoe pacupoCTpaHEHHE MOJy-
YU CIIEAYIOUINE TOYKH 3PSHHUS: KOHIETINS CIIeIia-
JIUCTA-KOHCYJBTAHTA: JAHHBIA CyOBEKT IPa)kTaHCKOTO
IpoIiecca He SIBISETCS IKCIIEPTOM, HO IMEET IIPaBo Ja-
BAaTh 3aKIIFOYCHUS KaK KOHCYJIBTAHT CyJeOHOTO OpraHa.
Wx 3HaYeHUE TBOSIKO:

a) pelreHue 0003HAYEHHBIX BOIMPOCOB JJIsI YCTa-
HOBJICHHSI HEOOXOAMMBIX 00CTOSATENHCTB (0€3 ocy-
IIECTBJICHUS MCCIICIOBAHNN);

0) cooOIIeHrne HAyYHBIX TMOJIOKEHUH, OMBITHBIX,
CIPABOYHBIX MIOKA3aHUI U3 TCOPUH U MPAKTUKH PEaTn-
3alliH ClelUaIbHbIX 3HAHUH.

CrieaauCThI-KOHCYJIBTAaHThl KOMIICTEHTHBI Ja-
BaTh OIICHKY HAYYHOH IeJIecO00pPa3sHOCTH OCYIIECTB-
JICHHS 3KCIIEPTU3, 0003HAYATh HEIOCTATKH B HX MIPOBE-
JICHUU, W3BCIIATh O HEUCIIOJIh30BAHHBIX BO3MOXKHO-
CTSIX.

KirodueBbIM OCHOBaHWEM ISl MPUHATHUS y4aCTUS
TaKOTo CyObEKTa JUIsi KOHCYJIbTUPOBAHUS U TOSICHEHUS




68 JURISPRUDENCE/ «COLLOQUIUM=JOURNAL »# 3(141).2013

MPU PACCMOTPEHUH TPAXKIAHCKOTO JieJia CyIeOHbIM Op-
TaHOM, JIOJDKHO BBICTYNATh OINPEICICHUE CyIeOHOMH
MHCTAHIUK O TPUBICUYCHUH K YYACTHIO B CIYIIAHUH B
Ka4eCcTBe CIEHHUATICTa KOHKPETHOTO CyOheKTa, BhIHE-
CEHHOE KaK Ha OCHOBaHHMHM XOJaTaiiCcTBa CYOBEKTOB,
YYacTBYIOIIMX B Pa3pelIeHUH CIOpa, TaK M MO COO-
CTBEHHOI1 MHULIMAaTHBE cyneOHOro opraHa. Tem He Me-
Hee, 3aKOHO/aTeIb He 0003HayaeT Kakoi - 1ubo mpo-
[eCCyasIbHbI JOKYMEHT, KOTOPBIA MOXKET BBICTYIATh
B KayeCTBE TAaKOI'O OCHOBaHMA. Takoil (akT MOXKHO
CYUTATh MPABOBBIM YIyIICHHEM. BbIHECEHHE OT/AEINb-
HOTO TPOIECCYaNbHOrO JOKYMEHTa CyneOHBIM opra-
HOM, KOTOPBII COJCPIKUT KPUTEPHU BOBIICUCHHS B
TPaXXIAHCKHIA MPOIIECC TAKOTO CYOhEKTa, TOHKHO BbI-
CTYyNaTh HOPUINYECKUM (aKTOM ISl MPHUBICYCHUS B
cyaeOHOe CIylIaHue HOBOIO y4acTHHKA. Y MMEeHHO ¢
9TOr0 MOMEHTa y CIIELHAaJINCTa JOJDKHBI BO3HHKATh
npasa u obs3aHHOCTH [2, c. 40].

Cornacuo I'TIK P® cyneOHble MOCTaHOBJICHUS
CyJia epBOi MHCTAHIIMHU, KOTOPBIMHU JIEJI0 He pa3penia-
eTcsl 10 CYLIECTBY, BBIHOCSTCS B (hopMe omnpeesieHni
cyna. OnpezeneHus CyAa BBIHOCSTCS B COBEIATElNb-
HOM komHaTte. [Ipu 3TOM 3aKOHOAATEIb HE OrpaHUYH-
BaeT KPYr BOMPOCOB, 10 KOTOPBIM CYy/] BBIHOCHT OITpe-
nenenusi. [IpeacraBnsiercs, YTO HE yKa3aHHE OIMpese-
JeHUsI CylJa B Ka4yeCTBE OCHOBAHHsS TMPHUBICYCHUS
CIEIUATMCTA K YYACTUIO B TPAKAAHCKOM MpoLecce, He
CBHJIETENBCTBYET O TOM, YTO CY/ HE JOJKEH BBIHECTH
oIpezieIeHue 1o JaHHOMY Borpocy. [IpakTuka uner rno
pa3HOMY IyTH: B OJIHUX CJIy4asix CyJ BBIHOCHT OIIpe/ie-
JICHUE O MPHBJICYCHUH B Ka4eCTBE CIEIUAJIHCTa KOH-
KPETHOTo Jinia 0(h)OPMIICHHOTO KaK OTAENBHBIH Mpo-
LecCyalbHbIH JIOKYMEHT, a B IPYTUX - IPUBJIEKAET CIIe-
[AJIMCTA MyTeM BBIHECEHHUS] TAKOro OIpECICHUS B
CyZeOHOM 3ace/laHKH, KOTOPOE 3aHOCHTCS B IIPOTOKOJ
CyaeOHOTrO 3aceJaHusl.

YK 347.91/.95

Henpto nesSTeabHOCTH CIIENUANNCTA SBISAETCS CO-
JEeUCTBUE Cyly ITPH OTIPABICHUU IIPABOCYANS ITyTEM:

a) Jadu KOHCYJIbTAIlMi Ha OCHOBE CIICI[HAIbHBIX
3HaHUIL, He TpeOyIOIIeH TPOBEACHNE HCCIICIOBAHMS,

0) coneilicTBHE Cyay B OCYLIECTBICHHH UM IIPO-
LiecCyaJbHbIX JEUCTBUIL.

[Tpu 5 TOM 0COOYIO aKTyaJ bHOCTH B UCCIICAOBAHUHI
y4acTHs CIEIHUAJNCTa B TPaXKAAHCKOM IPOLIECCE BBI-
3BIBAIOT PE3YNbTATHI €r0 JeSTEIbHOCTH U UX I0pUINYe-
CKO€ 3HaueHue JId CyJa.

IIpaBoTBOpUECKHIT MHCTpYMEHTapUii W CIIOCO0,
WCTONB30BaHHBIE TIpHu GopmymnupoBanmu c1. 55 TTIK
P®, cBuIETENBCTBYIOT O TOM, YTO 3aKOHOAATENb MIPU-
MEHHIT (OKECTKOE» MPOILECCyalbHOE PETYIMPOBAHUE
(cymiecTByeT MCUEPIBIBAIOIINIT IEPEeYEHb CPEACTB JO-
Ka3blBaHMs, 3a NpeAeisl KOTOPOro IPAaBOINPUMEHHU-
TEJII0 BBIXOJUTDH HE JI03BOJISIETCS).

Takum 00pa3oM, rpaskIaHCKUM MPOLECCYalIbHBIM
3aKOHOJATEIbCTBOM TIPEAYCMOTPEHa BO3MOXKHOCTH
MIPUBJICUEHUS CTIeMAINCTa K citymanuto aena. Cyneo-
HBI OpraH MOXET MpPUBJIEKAaTh TaKUX CyOBEKTOB AJIS
NIPEOCTABJICHUS KOHCYJIbTAlUi, IOSICHEHUM U OKa3a-
HUS HEITOCPEICTBEHHOM TEXHUYECKOM MOMOILH.
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COMPETENCE OF THE SECRETARY OF THE JUDICIAL SESSION

Annomauus:

IIpedcmasnennas cmamuvsi NOCEAUEHA UCCTEO08AHUIO 0DA3AHHOCMEN U NPA8 ceKpemapsi cy0edHo2o 3aceda-
Hust. Paccmampueaiomes nekomopbule 02panuyenus 6 cesisu ¢ 3anumaemotl 0onxcrnocmu. Kpome smoeo paccmam-
PUBAIOMCSL HOPMbL 3AKOHOOAMENbCMEA, PELIAMEHMUPYIOWUe 0COOEHHOCMU OCYWEeCMBIeHUsT MPYOOBLIX 00513a-
MenrbCme HA Q0JINCHOCMU CeKpemaps Cy0ebH020 3ace0anusl.

Abstract:

In relation to this civil servant, there is a rule of loss of confidence. This happens when a compromising
person appears on the person. Secretaries have no right to conduct commercial and parallel employment. If a
relative relationship is found with the person participating in the proceedings, the secretary must inform the higher
official about this. He will be given another employment, otherwise he will be fired.

Knrouesvie cnosa: epadxcoanckuii npoyecc, cyoebnoe 3aceoanue, cekpemaps, 00A3aHHOCMU, KOMREMeHYUs,

00IAHCHOCTNHBLE UHCIPYKYUU, CYOCOHDIL OP2aH.
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Cekperapb CyIeOHOTO 3acelaHus TOCTATOYHO
TpyZIHas U BECbMa OTBETCTBEHHas paboTa. B cymmHo-
CTH, 3TO JIUIIO, B 005I3aTENBCTBA KOTOPOTO BXOJWT Be-
JEHHUEM TPOTOKOJA CYAEOHOTO 3acemaHus HEMOoCpen-
CTBEHHO B TO BpeMs, KOI1a OHO UMEET MECTO, a TaKXKe
MOJATOTOBKA U BeJCHUE Mpoueil pa3muyHOi HOPMATUB-
HOH JOKYMEHTalluU MO CyJeOHOMY CIyIIaHHUIO Jela.
Ha ocHoBaHuMM TUINOBON HOJKHOCTHOW WMHCTPYKLIUH,
MOAO0OHBIN FOCYAapCTBEHHBIN CIIyXaIlUil B CBOCH TPY-
JIOBOIl EATENIBHOCTU JOJKEH PYKOBOACTBOBATHCS
Koncrurynueir P®, a takxke HEKOTOPHIMH NPOYUMHU
(enepasbHBIMM ~ 3aKOHAMH, PErIaMEHTHUPYIOIINMHI
TJIaBHBIM 00pa3oM ero mpaBa M OOS3aHHOCTH. IIPaBO-
BOM CTaTyC, Pa3IMYHBIMHU MTOJ3aKOHHBIMH IPaBOBBIMHU
aKTaMH, B YACJIO KOTOPBIX BXOAAT yKa3sbl IIpe3nnenra
P®, nocranosnenusimu IlpaBurenscTBa u BepxoBHoro
Cyna P®. IToMumo 3T0Oro, B TpyI0BOH IEATEIBHOCTH
TaKOW CYOBEKT CymeOHOTo 3aceiaHus 00sA3aH CChI-
JIaThCs Ha CIY)KEOHBIN pacropsIoK cyieOHOro oprana
U KOHKDETHBIH JOJKHOCTHOM pernameHT. Ecmu no
OTIpeIeIeHHBIM IPUYMHAM CEKpeTaph OTCYTCTBYET, 3a-
MEHHUTh €r0 — 3TO NpsiMasi 00sS3aHHOCTU MOMOIIHUKA
cynpu [3, c. 349].

VYuactue B cyqeOHOM 3aceaHWM CeKperaps 3a-
KJIFOYaeTcsl TJIaBHBIM 00pa3oM B TMOATOTOBKE HOpMa-
TUBHOU JTOKYMEHTALUH M0 AejlaM, KOTOphIE TIaHUPY-
IOTCSl K PACCMOTPEHUIO, U B MOCIEAYIOIEM BEICHUU
MIPOTOKOJIA cCaMoro 3aceanus [4, c. 224].

B ocHOBHOM IIpU TPyAOYCTPOMCTBE IpakJaH Ha
JIOJDKHOCTB CEKpeTapsi CyZeOHOro 3acelaHus Mpearo-
YTeHUE yIeNseTcd JHUIAM C BBICIIUM IOPUINYECKUM
obpazoBanueM. B uuncne Hanbonee riaBHEHIINX 3Ha-
HUM TpeTeH[eHTa Ha [aHHYI OJDKHOCTh MOXKHO
Ha3BaTh CJIETyIONIHE:

— 4ETKOE MTOHMMAaHKe NMPUHIUIOB BEACHUS JOKY-
MEHT0000pOTa B 00JIACTH CYAONPOU3BO/ICTBA;

— 3HaHWE M TOTOBHOCTH Ha/UJIEXAIIMM 00pa3zoM
UCIIONIHATH PETJIAMEHT Cy1e0HON HHCTaHIINMY;

— MpHU3HaHWE U COONIOZICHNE ATUKH MOBEACHUS B
o0J1acTu cyI0IPOU3BOICTBA;

— 3HaHHE 3TUKETa rOCYJapCTBEHHBIX CITyXKaIlUX;

— abCOJIOTHOE MMOHUMAaHUE M CBOOOJIHOE Biaje-
HHE HaBBIKAMHU paboTHI cekpeTaps cyaeOHOro 3acena-
HUSL.

PaccMOTpUM OCHOBHBIE O0S3aHHOCTH CeKpeTapsi
CyaIeOHOTO 3aceIaHus:

— CTPOTo€ MCHOJHEHNE HOPM (he/IepatbHOTO 3aK0-
HojarenbcTBa Poccuiickoit @enepanuu, Koncrurynun
P® u npounx 3aKkOHOAATENBHBIX aKTOB, BKIIIOYasl Mpa-
BOBBIE aKThl cyObekTOB Deneparyn;

— HaJyIe)Kallee HCIOJHEeHHEe 00s3aHHOCTEeH co-
TJIACHO J0JDKHOCTHOMY pPErjlaMeHTy;

— cTporoe coOIo/IeHre JOIKHOCTHBIX HHCTPYK-
LUMHA, TPUKA30B UM PACIOPSKEHUN PYKOBOJICTBA CY-
JIeOHOTO OpraHa;

— coOITIO/ICHHE TIPH OCYIIECTBICHUN CBOCH TPYIO-
BOH JIeSITeTbHOCTH TIPaB M 3aKOHHBIX HHTEPECOB IPaXK-
JIaH WIN TIpeACTaBUTEIICH IOPHINIeCKUX JIHII;

— IOCTOSHHOE COBEPILIEHCTBOBAaHME CBOUX 3HA-
HUH, NOAAEpKAHNE HA COOTBETCTBYIOIEH JOIKHOCTU
YpPOBHE KBIM(HKALNH, a TP HEOOXOIMMOCTH €€ I10-
BBILLICHUE;

— HepasmIalmeHue MHPOPMAaIMK, KOTopas craua
M3BECTHBI B NIPOLIECCE HECEHHS JaHHOM roCyaapCTBEH-
HON CIyXOBI, a TaKKe JAHHBIX, KOTOPBHIE MPEACTaB-
JISIFOT TOCYIapCTBEHHYIO MIIM KOMMEPUYECKYIO TaiHy;

— COXpPaHHOCTh UMYILECTBA CyJeOHOTO OpraHa, B
T. 4. IPEIOCTABICHHOTO CEKPETapio [UIsl BHIIOJHEHUS
UM CBOUX O0SI3aHHOCTEH;

— MCIIOJIHEHHE TTPABWII ¥ IPEANTUCAHUH K CITyke0-
HOMY TIOBEJICHHIO Ha OCHOBaHUH cT. 18 dexepanbHOro
3akoHa ot 27.07.2004 Ne 79-®3 «O rocynapcTBeHHOI
rpaxkmaHckoi ciryxoe Poccuiickoit @eneparmm» [2];

— co0OmrofieHne OTpaHWYEHHH, KOTOPbIE Ipemy-
CMOTpEHBI TS TpaKAaHCKuX cayxannx @3 «O rpax-
JAHCKOH CITyK0€» M MPOYNMH 3aKOHOJATEIbHBIMH aK-
TaMH;

— HEJIOTyIICHHUE JICSTHNH, KOTOPhIE MOTYT KaKHUM-
160 00pa3oM OMOPOYHTH YECTh M JJOCTOMHCTBO I'OCY-
JIAPCTBEHHOTO CITYKaIllero U IpoYne 00s3aTeIbCTRA.

Baxno paccmotpers u mpennucanus cr. 53 Ko-
JeKca aJIMHHUCTPATUBHOTO CyIONpou3BojacTBa Poc-
cuiickoit ®eneparu ot 08.03.2015 Ne 21-P3. Ha oc-
HOBaHHH JAHHOM CTAaThH CEKpeTaph CyaeOHOTo 3acea-
HUSI HAJICJICH CIICTYIOIINM 00S3aHHOCTSIMHU:

1) ocymmiecTBIsATh HalpaBJIECHUE CYIEOHBIX BBI30-
BOB U M3BEIICHUH;

2) OpraHn30BBIBATH NPOBEPKHU SIBKH B CyJNCOHBIH
OpraH cyOBEKTOB, MPUHUMAIOIINX y4YacTHE B CIyIIa-
HHUHM JIeJa, YCTAaHABIMBACT NMPUYMHBI X HESIBKH U JO-
KJIaJbpIBacT 00 3TOM MpeACeNaTeNbCTBYIOIEMY B CY-
JIeOHOM CITyIIIaHWU JIeNa;

3) oOecrieunBaTh KOHTPOJb 32 (DUKCHPOBAHUEM
Xo/a cyneOHOro 3acelaHusi BCEMH HEOOXOIUMBIMHU
TEXHUYCCKUMU CPEICTBAMU,

4) BeCTH MPOTOKOJI CYJIeOHOTO 3aceaHus;

5) odopmiATh MaTepHanbl aJIMHHHUCTPATHBHOTO
Jena;

6) OCYIIECTBISTH NPOYNE TOPYUYECHUs TpeJcena-
TEJECTBYIOIIETO B CyneOHOM 3acemanui [1].

[To oTHOWIEHHIO K JAaHHOMY TOCYJapCTBEHHOMY
CITyXKalleMy JIeHCTBYET IPaBHIIO yTPaThl JOBEPHsL. DTO
MPOUCXOJUT, KOTJa Ha YCJIOBEKA IMOABIACTCSA KOMIIPO-
MeTupytomias ero uadopmarusa. Cekperapu He UMEIOT
paBa OCYIIECTBJIATE MNPCANPUHUMATEILCKYIO WA
UHYIO KOMMEPYECKYIO e TeIbHOCTb.
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LEGAL STATUS OF THE HUMAN AS A CITIZEN OF QUASIROGEN

Annomauusn:

Tefwa, Komopas pacemampueaemcs 6 oarnHou cmamove paccmampueaent 603MOHNCHOCMb CYULeCme06aHUs Ye-
J106€eKad KaK zpaafcdaHuHa K8a3ueocy0apcm6eHHblx 06pa308¢1Hu1ft 6 C643U C pad3eumuem 6 Hux 2paofcaaH01<oeo 00-
wecmeda. Hoeu ZpaofcaaHCKOZO 06u;ecm6a AKMUBHO peaius3yronmcs 60 6cex pa3eumaslx 2ocy0apcm6ax Hauiezco co-
BPEMEHHO2O MUupa. Cyu;ecm@yiom Onpef)e./Ze‘HHble Memoobl 0uaenocmw<upeafzu3auuu amux npoyeccoes. Coomeem-
CMBEHHO YPOBEHb pazeumus UHCMUmMyYnoe zpaofa)ancmeo 06u4ecm6a HA NOAUMUYECKOU Kapme wmupa
npeécmaeﬂereﬁmuneaMu, coCcmasienHvlMu nocie coomeemcmeyrouux ucczzef)oeanuﬁ, cpedu KomopbzxpezlmuHe
deMokpamuu, petimute c60600bl NPecchl, PelmuHs 6epX08eHCMEA 3aKOHA U MHo2Uue opyaue.

Abstract:

The Topic that is considered in this article considers the possibility of human existence as a citizen of quasi-
state entities in connection with the development of civil society in them. The ideas of civil society are actively
implemented in all developed countries of our modern world. There are certain methods for diagnosing the imple-
mentation of these processes. Accordingly, the level of development of civil society institutions on the political
map of the world is represented by ratings compiled after the relevant studies, including the democracy rating, the

press freedom rating, the rule of law rating and many others.

Kniouesvte cnosa: Cmamyc, epaxcoanckoe obujecmaso, K8asucocyoapcmeo

Keywords: status, civil society, quasi-state

Pa3BuTHe rpakIaHCKOTrO OOIIECTBA ONMpenesseT
psia pobJIeM, TAKOBOM SIBISIETCS YCTAHOBJICHHE FOPH-
JIMYIECKO PUHATIKHOCTH JIHIIA, IPOBO3TIIANIEHHOTO
TpaOXIAHUHOM KBa3HrocyaapcTBa. «XapaKTepHBIMU
NpH3HAKAMH TPaXIaHCKOTO OOIIecTBa SBJIACTCS Le-
JIBIA psiJI IOKa3aTeneil: MHorooopasue Gpopm coGcTBeH-
HOCTH, HAJIMYHE PHIHOYHOW SKOHOMUKH, MPUCYTCTBUE
MHCTUTYTOB HEMOCPEICTBEHHOI U MpPEeICTaBUTEIBHON
JEMOKpPaTHH, MHOTONIAPTUIHOCTB, IEMOKPATHS U 00ec-
MeYeHNe 3allUThl TPaB TPaKIaH, BBICOKHH YPOBEHb
IPaMOTHOCTH HACEJICHMS, MPHCYTCTBHE cOAaHCHPO-
BAHHOM CHCTEMBI MECTHOTO CaMOYIIPABJICHHUS, COIH-
aITbHAas MMOJIMTHKA TOCYAapCTBa OPTraHM30BaHa Ha BBICO-
KOM YpOBHE, IUTIOPATU3M MHCHHI B 00IIecTBe, CBO-
G6oma cnoBa. Kak BuaWM, 3JIEMEHTHI W MPU3HAKH
IPaXXIAHCKOTO OOIIECTBa JOBOJIBHO Pa3HOOOpa3HBI U
Cpeny HUX He HAa3bIBACTCS MEXKIYHApOJHOMPABOBOE
OpU3HAHWE  WMHBIMH  CYOBEKTaMH  MYOJIMYHOTO
npasa.»[1,c.173]

PasHoriacue COCTOMT JIUIIB B TOM, MOXKET JIH JaH-
HOE JIMLO SIBJSITBCS KBa3UIPAXKIAHUHOM JIHOO anaTpu-
oM. Paccyxnast B 9TOM HampaBiICHHH, HEOOXOAUMO

OTIpEJIeNIUTh anaTpyU/ia Kak JIUI0, He NMeEIoIIee T0Ka3a-
TEJICTB HAJIMUUS TPakJaHCTBA KaKOTro-Iu00 rocynap-
crBa. Ho (pusmueckoe JInI0, KOTOPOro 0OBSIBHUIM IPax-
JAHUHOM KBa3HIoCyJapcTBa, [Kak MpPaBHJIO, MOXET
MpeICTaBUTh JJOKA3aTENbCTBA O HAIWYMH [yCTOWYNBON
IOPUIMYECKOW CBS3M C PTHM ITyOJIMYHO-TIPABOBBIM
oOpazoBanneM. PU3MYECKOE JINIIO, DKENAIOIIEE ITOTO
TpaXAaHCTBA, MOXKET CTPEMHUTHCS K HAIlMOHAIBLHOMN
MICHTUYHOCTH ¥ CaMOCTOSITENBHOCTH, a 3HA4YMT
DKEeJIaTh ATOTO rpaxkaaHcTBa. Ho, B GonbIIMHCTBE CITy-
YaeB KBa3UTPAKIAHWH 4acTO HE MMEET JI0KAa3aTelbCTB
0 HaIMYUU [PKAAHCTBA TOCYAApCTBA C HYXHBIM
CTaTyCOM, OJJHOBPEMEHHO OH MOJXET IPEABSIBUTH JI0-
KYMEHT, [MOATBEP)KIAIOIIMM  INPUCBOCHUE €My
rpaXkIaHCTBa KBa3WTrocyaapcTBa. bymeT i cauraThes
JaHHBIM  cyObekr  amarpupoMm.  Hammume y
MPOBO3IJIAIIEHHOTO YeJIOBEKa TPaXTaHWHOM KBa3UIo-
CyZAapcTBa, TOBOPHUT O €r0 YCTOMYHMBOM IOPUINYECKON
CBSI3H C OTUM CYOBEKTOM, IYCTh U 3a4acTyl0 C COMHH-
TENBHO JISTMTUMHOCTBIO. [Ipn 9TOM CTOHT yuuTHIBAaTH
TO, YTO €CIIM 3TOT KBa3UI'PaXKAAHUH MOJIYYUT BO3MOXK-
HOCTh CBOOOJTHO ITepeceKaTh IPaHUILy JIIOOOTO IPYTroro
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rocylapcTBa, TO 3TO JACHCTBHE IOJDKHO CBHIETEIIb-
CTBOBATb O JISTUTUMHOCTH €ro craryca. «B peasbHBIX
00CTOSTENILCTBAX TPaKAaHe, HAXOAAIIMECS HA CIIOp-
HBIX TEPPUTOPHAX, B OCHOBHOM, JIHOO HE MOKHIAIOT
MECTO CBOETO JKHTENILCTBA, JIMOO IMEepeMenalTcs, He
NOKH/Ias Opeenbl KBasurocyaapcTsa. Ha teppuropun
KBa3UIoCylapcTBa BONPOC O HEONPEIEICHHOCTH
cTaryca rpaxaaHuHa He mogHumaetcs. [Ipobnema ak-
TYalM3UPYETCs, KOTIa TAKOW TPpaKIaHHWH [peliaeT Mo-
KHHYTh TEPPUTOPHIO CBOErO rocynapctsan[3.c. 141].
Pemenne pToit poOIEeMBI 3aBUCHT 0T TOTO, TPAHHUILY
IKAKOT'O TOCYIapcTBa 3TO UIMIO HAMEPEHO Iepeceds.
[lepeceuenue IpaHULBI OCYIIIECTBIIAECTCS
pecnpensTCTBEHHO, €CIIH 3TO [OCYIapCTBO NPU3HAIO
HE3aBHCUMOCTh KBasHrocyaapcTsa. Eciu sxe pedp 3a-
XOIUT O TOCYAAPCTBE-PMHUTEHTE, TO IPaKAaHEe MOTYT
OPEeIbABUTh MPEKHUIN MACTIOPT 3TOr0 POTUTEIBCKOTO
rocyaapcTBa, B IPOTHBHOM Cllydae Iepeceyb rocyaap-
CTBEHHYIO TIpaHMIy OyJneT HeBO3MOXXHO. Bo3HHKaeT
CJICYIONIHIA BOIIPOC: OYYT JIU JIMIIA, JAHHOTO 00pa3o-
BaHHUA II0JB30BAaThbCA HAIUMWMOHAJIBHBIM PEXKUMOM U
IMPUHIUIIOM B3aMMHOCTHU Ha TCPPUTOPUN HHOCTPAH-
HOTO TOCYIapcTBa.

Kax npaBrIEHO He yIeMJIseT IpaB HHOCTPaHHBIX
rpaXkIaH U JaeT UM BO3MOXKHOCTB ITOJIb30BATHCSl UMU B
TOM k€ 00BEMe, YTO U COOCTBEHHBIM OTCUECTBEHHBIM

YK 347.91/.95

rpakAaHaM M OpraHu3alusiM. B oTHomeHnY npuHINa
B3aUMHOCTH CHTyanusl CKJIAJIbIBACTCS HE BCeErza
TJIaJIK0, OH JAeT MPaBO IPaXJaHWHY UCKOMOTO rocy-
JapcTBa IOJIB30BATHCSI HA TEPPUTOPUHU APYTOro MHO-
CTPaHHOTO TOCyJapcTBa TEMM K€ INpaBaMH, UYTO U
rpaxJiaHe 3TOro MHOCTPAHHOT'O TOCylapCcTBa Ha TEPPU-
TOPHU UCKOMOTO, MO IPUHIUITY «ThI MHE, a s Te0en[2.
c.14]

W3 BBIIIE CKa3aHHOTO MOXKHO CAETIATh BBIBOJ, UTO
MIPaBOBOH cTaryc (PU3MUECKOro JuIia, KOTOporo o0b-
SIBUJIN TPa’KAaHMHOM KBa3HUTOCYapCTBa, HOCHUT MPOU3-
BOJHBIN XapakTep.

CnHCcoOK JUTepaTypsbl:

1.bepmerymnosa JI.A. CTaHOBIICHHE TPaX TAHCKOTO
oOmiecTBa B KBa3WTOCYIAPCTBEHHOM 00pa30BaHUH
//Bantuiickuii rymaHuTapHbli kypHan.5.1(14).Kamu-
nuarpan: HIT OATIO . 2016r. 172 - 176 c.

2.bepaeryinosa JI.LA. CoBepiieHcTBOBaHKE TIpa-
BOBOI MOJIENI cTaTyca TpaKIaHWHAa KBa3HIroCyjaap-
cTBeHHOro oOpazoBanus // Bompockl poccuiickoro u
MexayHapoanoro mpasa. 2017. Nel. C.12-20.

3. bepaerynosa JI.A. [IpaBoBas KynabTypa B KBa-
3UTOCYAapCTBEHHOM 00pa3oBaHMH // BecTHHK 3KOHO-
MUKH, TpaBa u corponorud. 2016. Ne2. C.139-143.

Xamuoynnuna A.H.,
Xycnymounoea P.P.
Cmyoenmul iopuouueckoeo gpaxyremema CO bawlV

Hayunwiii pyxosooumens: cmapuwuii npenodasamens FOnoepouna JI. P.

CYJIEBHAS CHCTEMA POCCHUMCKOM ®EJIEPAIIANA

Khamidullina A.1.,
Khusnutdinova R. R.

Students of the Faculty of Law of the Northern Bashkortostan State University

Supervisor: senior lecturer Yulberdina L.R.

JUDICIAL SYSTEM OF THE RUSSIAN FEDERATION

Annomauus:

Ilpedcmaenennas cmamvsa nocsawyena ucciedosanuio cyoebnou cucmemvl Poccuiickoii @edepayuu na co-
spemennom smane passumusi. Paccmampusaromes ocrnosnvie ypoeHu cy0ebHOU cucmembl, Koyegbie NPUHYUNb
ee nocmpoenust. Mzyuaromes pynxyuu u 3a0auu cy0eOHoU 61acmu 8 CmpaHe.

Abstract:

The article is devoted to the study of the judicial system of the Russian Federation at the present stage of
development. The main levels of the judicial system, the basic principles of its construction are considered. The
functions and tasks of the judiciary in the country are being studied.

Knirouesvie cnosa: cyoedbuas cucmema, cyoebnas eiacmo, cyoeduvie opeamsl, GyHKyuu u 3a0aiu cyoeonou

siracmu.

Keywords: the judiciary, the judiciary, the judiciary, the functions and tasks of the judiciary.

Cynebnas cuctema Poccmiickoro rocymapcTsa B
HACTOSIIEe BPEeMs IPEACTABISET COOOH COBOKYITHOCTh
(hYHKIIMOHHUPYIOUINX B CTPaHE CYAeOHBIX OPraHOB, KO-
TOpBIC OCYIICCTBIIIOT (QPYHKIUK CyAcOHOW BIACTH, a
Takke 00BEIMHCHBI OOLTHOCTHIO 33/1a4, OCHOB (hOPMHU-
POBaHUS M OpPTraHU3AIMH JCATEIHHOCTH C y4eToM (e-
JICPATHBHOTO ¥ aJIMUHUCTPATUBHO-TEPPUTOPUATEHOTO
YCTPOWCTBA TOCYmapCTBA, EOMHCTBA (eaepaabHbBIX
MIPaBOBBIX AKTOB.

Cynebnas cuctema, TakuM obpa3om, B Poccwuii-
CKOM TOCYAapCTBE IpeJCTaBlIeHa MHOT000pa3HBIMU
cyneOHpIMu opranamu. Cucrema 00Ja1aeT COOTBET-
CTBYIOLIEH nepapxueil, koropas ObUIa IPUHATA B HOP-
Max DeepanbHOro KOHCTUTYILHOHHOTO 3aKoHa «O cy-
neoHoit cucteme POy. [IpencraBureny 1aHHOW BIacTH
00JIalaloT HEKOTOPBIMH XapaKTepHBIMH IIpEenMyIlie-
CTBaMH M CTPOTO CIEAYIOT HOPMATHBHO-IIPAaBOBOMY
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pernamenTty. OO01ias cucTemMa, B KOTOPYIO BXOISAT MHO-
roo0pa3Hble cyaeOHbIe OpTraHbl, HEMPEPHIBHO TOIBEP-
raercs npoueccy peopMHUpOBaHUs, KOTOPBIA Halpas-
JIEH Ha COBEPUIEHCTBOBAHME UX AesiTeNbHOCTU. B 2017
roay Obuia Mpou3BesieHa ouepeanas peopma

Ha ocHoBanuu ct. 4 @enepanbHOro KOHCTUTYIIH-
oHHOro 3akoHa «O cyxneOHoOU cucteme Poccuiickoit
Ddenepanun» cynebHyro cuctemy Poccuiickoro rocy-
JapcTBa 00pa3yloT (enepanbHbe Cy/bl, KOHCTUTYIH-
OHHbIE (YCTaBHBIE) CYAbl U MUPOBBIE CY/JIbH CYOBEKTOB
Denepanum.

K ¢enepansHbIM cyneOHBIM OpraHaM MBI MOXKEM
OTHECTH:

— Koncturynnonnsiit Cyn Poccuiickoro rocynap-
CTBa;

— Bepxosusiit Cyn Poccuiickoro rocynapcrsa;

— BEPXOBHBIE CYyJIbI pecITyOIINK, KpaeBbie, 00mact-
HbIE CY/IBl, Cy/eOHbIe OpraHbl TOpOJOB (heepantbHOro
3HAueHUs, CyJIeOHbIE OpTaHbl aBTOHOMHON 00JacTH U
ABTOHOMHBIX OKpPYT'OB, palfOHHBIE Cy/IeOHBIE OpTraHbI,
BOCHHBIC M CHICIUAJIM3INPOBAHHBIC Cyﬂe6HbIe Opransl,
KOTOpBIE COCTaBJISIIOT CUCTEMY (enepalbHbIX CYHOB
001IeH I0pUCANKINN;

— apOuTpaxXHbIe CyAe€OHBIE OpraHbl OKPYTOB, ap-
OWTpakHBIC aNeJIAIHUOHHbIE CyneOHBIE OpraHbl, ap-
OuTpaxkHble CyneOHbIE OpraHel CyObekToB Poccwii-
CKOTO TOCYJIapcTBa W CICIHAIN3UPOBAHHBIE apOHUT-
pakHbIE CyICOHbIE OpraHbl, KOTOpBIE OOpa3yoT
cucTeMy (elepaibHbIX apOUTPaXKHBIX CYHOB [5, ¢. 58].

K cynmam cy6mektoB Poccuiickoro rocyaapcraa
MOJKHO OTHECTH: KOHCTUTYLIHOHHBIE (YCTaBHBIE) CYIBI
CyOBEKTOB rocyJapcTBa, MUPOBBIE CYAbH, KOTOPHIC 5B-
JISIFOTCS CyIBAMU 001l I0pUCAUKINN CyOBheKkToB De-
JIepaIHH.

COBOKYITHOCTh yKa3aHHBIX CYAEOHBIX OpPraHOB
Poccun cBsizaHa eIMHCTBOM 3a/1ad IO OTIPABIICHUIO
MPaBOCYAMs M TpoleccyaabHOH (OpMON JiesITebHO-
ctu. B HacTosmee Bpems B cooTBeTcTBUH ¢ OCHOBHBIM
3akOHOM Poccun 1 HOpMaTHBHO-TIPABOBBIMH aKTaMH O
CYAOYCTpPOHCTBE BCE Cy/IeOHbIE OpraHbl 001a1al0T Co-
OTBETCTBYIOLIMMU OpTaHU3allUOHHBIMU U (byHKL[I/IO-
HaJIbHBIMU CBA3SIMH, YTO JA€T OCHOBAHUE pacCMaTpu-
BaTh KaX/bIi U3 JIEMEHTOB CyIeOHON CHCTEMBI B Ka-
9ecTBe ee yacTei [2].

KroueBbim YCJIOBUEM OpraHu3alvi CUCTEMBI Cy-
JIeOHBIX OpPraHoOB TIPH3HAETCS CTaOMIBHOCTH 3aKperl-
JICHHOH 3aKOHO/aTeIbCTBOM CHCTEMBI. JlaHHas 3a1ada
MOXeT OBITh pelIeHa 3aKpeluIeHHeM MpUHIHIa 00pa-
30BaHUs U yIIPa3JHEHUs CyA€OHBIX OPTaHOB UCKIIIOYH-
TeabHO mocpenacTBoM u3MmeHenus Koncrtutyuuu PO
JUI BBICIIUX CYJOB U IOCPEJCTBOM BHECEHUSI KOPPEK-
THUB B (peziepabHbIe 3aKOHBI IS APYTUX (eepaabHbIX
cynoB. Ha ocnoBannu cr. 17 ®@enepansuoro Koncru-
TyOHOHHOTO 3akoHa oT 31.12.96 r. Ne 1-©K3 «O cy-
nebnoit cucteme P®y» Koncrutynmonnsiii Cyza Poc-
cun, Bepxosusrit Cyx Poccun, o6pa3oBaHHBIE B COOT-
BerctBUM ¢ KoOHCTUTylHHMe#l  cTpaHbl, MOTYT

YIIPa3THATHCS TOJIBKO TIOCPEICTBOM BHECCHHUS KOPPEK-
B B OcHOBHOM 3ak0H Poccuu. IIpoune dhenepansabie
cyneOHBIe OpraHbl (QOPMHPYIOTCS W YIPa3THSIIOTCS
TOJBKO (heiepabHBIM HOPMATHBHO-TIPABOBBIM aKTOM
[4]. [TomuMO 3TOrO, MOJDKHOCTH MHUPOBBIX CYyIeH H
KOHCTHTYLIMOHHbIE (yCTaBHbBIE) CyAEOHBIE OpraHbI
CYOBEKTOB TOoCyapcTBa 00pa3yloTCs M yIPa3THSIIOTCS
3akoHamu cyobekToB Deneparnun. Hukakoit cyneOHbIi
OpraH He MOXeET OBITh YIpa3/IHEeH, €CJIU OTHECEHHBIE K
€ro0 BE/ICHHUIO BONIPOCH! OCYILECTBICHHS IPaBOCY TUsI HE
OBUTH OJHOBPEMEHHO NEPEAaHbl B IOPUCAUKINIO APY-
TOro CyAeOHOTO OpraHa.

Konctutynus PO u ®@enepanbHblil KOHCTUTYLIH-
OHHBIN 3aKk0H «O cynedHoit cucteme Poccuiickoit De-
Jepanum» PeriaMeHTHPYIOT COAEPKaHWE W IPEAEIbI
TIOJTHOMOYHH 10 3aKOHOJATENFHOMY PETYIHPOBAHUIO
(dopmupoBanust U obpazoBaHus cynoB. K mpumepy,
(dopmupoBaHue cyneOHON CHCTEMbI KaK OpraHU3ally-
OHHOM CTPYKTYpHI cyneOHo BnacT OCHOBHOI 3aK0H
Poccun OTHOCHT K HCKIIIOYUTEIBHOM KOMIIETCHIIUH
Poccuiickoit ®enepanuu. Ha ocnoBanuu ct. 71 Kon-
ctutyuuu P® B Benmenunm Poccuiickoit denepauuu
HaXOJUTCSl YCTAHOBJICHUE CHCTEMBI (peaepabHBIX Op-
TaHOB Cy1eOHOH BIAaCTH, MOPsIKa UX (POPMHUPOBAHUS U
nesTenbHOCTH. B cdepy xommereHmmu Poccuiickoit
denepanuy BKIIOYEHO TaKXKe CYAOYCTPOHCTBO, KOTO-
poe TpakTyeTcsi He JHIIb KaK COBOKYIMHOCTH HOpMa-
THUBHO-TIPABOBBIX aKTOB, PETJIAMEHTHPYIOIIUX 00pa3o-
BaHKE, OPraHH3aLHUIO U IESTEIBHOCTD CYJeOHBIX Opra-
HOB, HETIOCPEIICTBEHHO OCYILECTBIISIOLINX
MIpaBOCYIME, HO M KaK CHUCTeMa HMHCTUTYTOB, KOTOPBIE
CIIOCOOHBI 00ecTIeYnTh (PYHKIIMOHUPOBAHUE CYACOHBIX
oprasos [1, c. 304].

Taxum o6pazom, PK3 «O cynebHoii cucteme» 3a-
KperuIsieT CTaOUIbHOCT CUCTEMBI CYJI0B, SBIISIFOLICHCS
CTPYKTYPHBIM KapKacoM cyaeOHo# Binactu Poccun.
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B coBpeMEHHOM MHpE BONPOCH PACTOPIKECHUS
Opaka MeXy Cynpyramu pa3HbIX CTpaH SBJISIOTCS aK-
TyaJIbHBIMU. B 00nacTu MeXyHapOJIHBIX Pa3BOJIOB
CYIIECTBYET HEOOXOJMMOCTh B KBAIM(HIUPOBAHHOI
IOPUIUYECKOW TIOMOIIY, TaK KaK 3aKOHBI OTIEIBHBIX
EBPONCHCKUX CTPaH M HOPMBI MEKIYHAPOTHOTO YacT-
HOTO TIpaBa Yalle BCETO OTIMYAIOTCS JPYT OT APYTa.

HanmoHanmpHBI peXuM IpexycMaTpUBAET BO3-
MOJKHOCTb IIPEIOCTABIICHHUS TOTO XKe 00beMa IIpaB HHO-
CTPaHHBIM TpakJaHaM H IOPHUIMYSCKUM JIUIAM, 9TO 1
COOCTBEHHBIM IpaXkJaHam, 1 opranuzanusim |3, c.14].

Onno#t u3 mpo6ieM, ¢ KOTOPOi CTATKUBAIOTCS CY-
MPYI'y Pa3HBIX CTPaH SABIAETCSA YCTAHOBJIECHHUS IOACYI-
HOCTH, KOTOpasi B UTOT€ ONpeAeNseT MoAsesKalee mpu-
MeHeHuto npaBo. CornacHo cratbe 14 Typerkoro ko-
JeKca O MEXKAyHapOJHOM 4YacTHOM IpaBe U
MEKIyHapOIHOM TpaskIaHCKOM Tpoliecce, OCHOBaHUS
¥ TIOCJICACTBHS PACTOPKEHMSI Opaka perynnpyroTcs 3a-
KOHOM OOILIEro TIpaXIaHCTBa CyNnpyros. B cmyuae,
€CII CTOPOHBI HMEIOT Pa3HOE IPAXKIAHCTBO, TO IPUMeE-
HSETCSl 3aKOH MECTa COBMECTHOTO IIOCTOSIHHOTO TpO-
JKMBAaHHS, a €CIIM TaKOBOE OTCYTCTBYET TYpELKOe
mpaBo [2, c.6]. Tak e JTaHHOE TOJIOKEHUE TPUMEHS-
€TCs B OTHOLLICHUH Tpe6OBaHI/IH O BBIIIATE aJIMMCHTOB
MEXIY Pa3BEICHHBIMHU CYIIPYTraMH.

OCHOBHBIM BOTIPOCOM IIJISl CYIIPYTOB, PacTOPraio-
mux Opak sSIBISIETCs OTpe/ieSieHne MPAaBOBBIX MOCIEI-
CTBHIH pacTOp)KeHHs Opaka B MMYIIECTBEHHOU cdepe.
[Ipu pacropkeHnu Opaka BOSHHKAET CIIOpP MEXAY Cy-
IpyraMu I0 TOBOJY pas/iesila COBMECTHOTO HMYIIe-
CTBA.

Typenkoe 3aKOHOJATENBCTBO TaKKe, Kak M poc-
CHICKOE 3aKOHOJIATENILCTBO IPEyCMaTpUBaeT 3aKOH-
HBI U JOTOBOPHOM UMYLIECTBEHHBIH PEKUM CYIIPY-
roB. B ciydae, eciu cynpyru He 3aKITIOYMIIN OpadyHbIid

JIOTOBOP, TO MEX]y HUMU ACUCTBYET 3aKOHHBIA UMY-
IECTBEHHBIN PEKUM.

Paznenenre uMymecTBa MPOMCXOAUT MEXIY He-
3aBUCUMBIM HACJCACTBECHHBIM HMYIICCTBOM, UMYUIC-
CTBCHHOW Maccoil u OiaronmpuroOpeTeHHBIM HMYIIe-
CTBOM CyHpyroB. B ciryuae momaum mpormeHust 0 pas-
BOJIC KaJIbIi CyIpyr oJTy4yaeT CBOC
OmaronpuoOpeTeHHOE UMYIECTBO oOpaTHO. [Ipn coB-
MECTHOH IOJIeBOM COOCTBEHHOCTH CYIOM pelIaeTcs
HWHTEPEC OJTHOTO U3 CYIPYTOB, KOTOPBI MOXKET IT0/IaTh
NpOLICHHE B CY/ O Iiepeliaue eMy npasa I0JIb30BaHUs
U BIIaJieHus1 uMyiiecTBo. [Ipu aToM Ha cynpyra Bo3na-
raercs 00sI3aHHOCTE BBIIUIATUTE JCHEKHYIO KOMIICHCA-
LU0 IPYTOMY CYIIPYTY.

Hawubonee 3HaYMMBIM BOIIPOCOM MPH PacTOpKe-
HUM Opaka CynpyroB, UMEIOIINX OOLIMX JeTei, sBiisi-
eTcsl ONpeJelicHHe JalbHEHIIero MecTa »XHTEIbCTBa
pebenka. Cyny IpeICTOUT PEINTh CEPbE3HBIN BOIIPOC,
OIIPEAEIUTh C KEM M3 CYINPYroB OyIeT )XHUTh peOeHOK
TIOCJIE PacTOP)KEHUs! Opaka, YUHUTBIBask MHTEPECHl pe-
OeHka, obecriedeHue ero MoTpedHOCTeH Kak MOpab-
HBIX, TaK ¥ MAaTCPUAITBHBIX.

B ciydae, eciu peGeHOK BbIBe3eH 0e3 pasperiie-
HUA Cyaa — 3TO (l)aKTI/I‘-IeCKI/I MOXKET O3Ha4dYaThb IIOXU-
menue pedenka [1, cr.6]. Ecnu pe6€nky HeoOxommm
MaTEepPUHCKHI yXOJ, TO Ha MepHoJi OpaKkopa3BOJHOTO
nporiecca pe6eHOK OyIeT MPOKUBATH C MATEPHIO.

Ha Bpemst cyneGHOTO pa3buparTenbcTBa 0 OKOH-
YaTeNIbHOTO PELICHHUs] BONPOCa, CyJ MOXET HNPUHSATH
pelIeHre O BpEMEHHOM 3arpeTe Ha Bble3]| peOeHKa U3
cpanbl. Tak jxe MOTYT OBITh IPUHATHI HHBIE HEOOXOAU-
MBI€ MEpbI, HaIIpUMEpP, MOXKET OBITh ITPUOCTAHOBIICHA
IIpoLeAypa 110 PEruCTPALK HOBOTO MECTa KUTEIIbCTBA
pebenka.
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Ha poaurensi, koTopoMy OBIIIO OTKa3aHO B MpaBe
POIUTENBCKOW OTIEKH, BO3JIaraeTcs 00s13aHHOCTh BHO-
CHUTP BKJIQJI B PacXOJIbl BOCIIUTAHUS U COACPIKaHUS pe-
OeHKa, NCXO/IS U3 €T0 CEMEIHOTO U MaTePHAILHOTO M0-
JIOXKCHUS, a TAKXKE IPYruX (PakTOpoB, KOTOPHIC MOTYT
3aCIIy>)KUBAaTh BHUMaHHUSI.

B cooTBeTcTBUU C TYpELIKUM 3aKOHOATEILCTBOM
1 nonoxeHusiMu KOHBEHIINN O TpakIaHCKO-TIPaBOBBIX
acmeKkTax MEXIYHapOJHOTO MOXUIICHUs AeTel, uc-
MoJHeHHEe (DYHKIMH 1O 3amure mnpaB peOeHKa ocy-
MIECTBIIAIOT CyAeOHBIe HHCTAHIIMU M OPTaHbl IPOKypa-
Typbl MunucrepcTBa rocTULUMM Typuuu, KOTOpBIE
YIIOJTHOMOYEHBI PACCMATPHUBATh JaHHBIC JIeNa, a TAKKe
Jiena 0 Tepeade mpaB Ha peOeHKa OTHOMY U3 €TO po-
JUTETIeH THO0 TOTIeUYnTeNei HITH YCHIHOBUTEIICH.

B ciydae, ecnn 3apaHee He OTOBOPEHO KOHTPAK-
TOM MECTO JKMTEJIbCTBO PeOEHKa MOCIe PACTOPKEHUS
Opaka, TO B 3aKOHOJATEIbCTBE HEKOTOPBIX MYCYJIb-
MaHCKUX CTpaH JIEHUCTBYET HOpMa, COTJIACHO KOTOPOH
Cyll, paccMaTpuBas eJ0 00 OmpeneieHn: MecTa >KU-
TeJabCTBa peOeHKa, YYUTHIBAET €ro WHTEpEeChl. 3ada-
CTYIO0 IIPEAIIOYTCHUE OTIACTCSI TOMY CYNPYTy, KOTO-
PBIil CMOXET JOKa3aTh CBOXO CIIOCOOHOCTD B3SITh OTBET-
CTBCHHOCTH 3a peOeHKa, TO €CTh M03a00TUTBCA O €ro
3I0pOBBE, Pa3BUTHE, BOCIHUTAHUE, OOyUeHHE, COIep-
JKaHWE M YIOBIETBOPCHHE BCEX €r0 KM3HEHHBIX IIO-
TpeOHOCTeH. Yamie Bcero TakuWe IPOLECCHl BHIMTPHI-
BalOT OTIHI, TaK KaK TPATUIOHHO 3aMYyKHHUE >KCH-
muHbl B Typumu He paboTaloT, TO €CTh JOXOIOB OT

VK 347.91/.95

OCYILECTBIICHUSI KAKOT0-TH00 pojia NesTeNbHOCTH OHU
He UMeIoT. VICKIIIoYeHne MOTyT COCTaBUTh JKCHILUHEI,
KOTOpbIe, MOJYYWIH TPaKIaHCTBO, MMEIOT Ipodec-
CHIO, HEJJBH)KUMOCTb U T.IL

Ha namr B3risin, npu peructpauuu Opaka Oymy-
MM CyNpyram, HanpuMmep, TpaxkIaHuHy Typuuu u
rpaxaanke Poccun He00X0IMMO 3aKIIIOYNUTH OpavyHbINA
JIOTOBOP, TakK e M0 UX YCMOTPEHHUIO 3aKIIOYHUTh JpY-
THe BHIBI COTJIAIICHUH, KOTOPbIE MOTYT OBITh Mpery-
CMOTPEHBI 3aKOHOZATENHCTBOM. 3a(KCUPOBATH B CO-
ITIALICHUAX, HAIIPUMeEp, TaKUe IpaBa, Kak CBOOOJHBIN
BEIOOp TIpodeccHil B MeCTa JKHUTEIBbCTBA, OTPEICIICHNE
MecCTa )KUTENbCTBA AeTEH, aTMMEHTHBIE 0053aTeIbCTBA
B CJIy4ae pa3Boa, IPAaBO PACIIOPSIKEHHUS HMYIIECTBOM.
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Abstract:

This article is devoted to the investigation of the status of the prosecutor in the civil process. Its main rights
and functions are considered. It is emphasized that this legal institution is currently debatable and controversial.
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[IpoGnema ompeneneHust craryca HpOKypopa B
Tpa)XTaHCKOM TIPOIIECCE BBI3BIBAIOT CIIOPHI U IIPOTHUBO-
PEYMBOCTH BO B3TJIIaX B IOPUANYECKOM JTUTEparype.
HexoTopbie aBTOpPHI CYMTAIOT NMPOKypopa OTHOH M3
CTOPOH CyIONpOHU3BOACTBA. [lon00HAas TOUKa 3peHUs
cunTaeTCs OOILENPU3HAHHOM, TaK Kak [ 'parknaHcKuit
npolieccyanbHblil kogexc PO mpu perynuposanuu mno-
JIO)KeHHs CyObEKTOB, KOTOPhIE IPUHUMAIOT Y4acTue B

cyJIeOHOM pa30uparTenbCcTBe, pa3AeisieT CTaTyChl peI-
CTaBJICHHBIX CyOBEKTOB. [ TaBHBIM 00pa3oM, MPOKYpop
Ha ocHoBaHuU 1. | cT. 45 I'TIK PO BeIcTymaer B kaue-
CTBE y4YaCTHUKA TPAKIAHCKOTO MPOIEcca, KOTOPBIH
JIOJDKEH OCYLIECTBJISATh 3aIUUTY IIPaB U 3aKOHHBIX MH-
TEPECOB MPOYHX JIULI.
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Llenecoobpa3Ho 0003HAYNUTH, YTO CaM COTPYIHHK
NPOKYpaTyphbl, TPUHUMAs y4acTHe B CyZAeOHOM CITyIa-
HHH JIej1a, HEe BHICTYNAaeT B KauecTBE 3aHMHTEPECOBAH-
HOTO CyOBEKTa: OH HE CBsI3aH B Ipoliecce CBOEH Mo3H-
e, a PYKOBOACTBYETCS JIMIIb HOPMaMH 3aKOHOJA-
TelbCTBa [2, ¢. 670].

B manaOM cirygae He0OX0AMMO OOpaTHTH BHUMA-
HHE Ha TO, YTO B CJTy4ae €CJIM COTPYIHHUK IPOKYPATYPbI
oOpamraercss B CyeOHBI OpraH C 3asABICHHEM B 3a-
IIUTY OIpPEIEJIEHHOI0 CyOBEKTa, TO HMMEHHO TaKoe
JUIo OyAeT BBICTYNATh CTOPOHOM B CyAeOHOM TpO-
necce (ucToM). B Takom cityuae, Koraa JaHHBIN CyOb-
€KT OTKa3bIBA€TCsI BCTYIHTh UCTIOM HJIM HacTaUBaeT
Ha IIPeKpalleHnH CyAeOHOro pa3OuparenscTBa, Mpo-
1ecc, 1o o0IeMy MpaBuIly, JOJDKEH OBITh TPEKpalieH,
Jla’ke KOTla COTPYIHUK IIPOKYPATYPHI C 3THM HE COTIa-
ceH. K Takomy ke 3aKiIOYeHHIO MPpUXOAMT H [Ipesn-
nuym Bepxosnoro Cyzna P®.

Kpome paccMOTpeHHBIX BBIIIE 0OCOOCHHOCTEH CTa-
Tyca COTPYIHHKA IPOKYpaTypHl B cyeOHOM pazoupa-
TENIBCTBE, UMEIOTCS M HEKOTOPBIE MPOUYHe OCOOCHHO-
CTH B €r0 CTaTyce M0 CPABHEHUIO C MPOYHMHU CyOBheK-
TaMH Iporiecca. Tak, Ha OCHOBaHMH II. 2 cT. 45, .o 14
1. 1 ct. 89 I'TIK P® coTpyaHuk NpoKypaTypsl HE HECET
Pa3IUYHbIX CyJIeOHBIX PAacX0A0B, TAKKE K MPOKYpPOPY
HC MOXKET MPCABABIATHCA BCTpe‘-IHbIﬁ HCK, MMOCKOJIbKY
OH MOXKCT NMPEABABJIIATLECA UCTIY IO JCITY, a TAKKE IIPO-
Kypop HE MMEET IIPaBO 3aKOHYHTH /€0 MUPOBBIM CO-
riameHrueM Ha ocHoBaHUH 11. 2 cT. 45 T'TIK P® [1]. Tax
K€ OJJHOW M3 MarucTpalbHBIX OCOOCHHOCTEH ydacTus
MPOKypopa B IPaXIAHCKOM IIPOLECCe BBICTYNAET €ro
BO3MOXKHOCTH IO 3aBEPIICHHH NPEHUH BBICTYIIUTH C
3aKJIFOUEHHEM, HE B3Mpas Ha TO, KeM ObUIO BO30YXK-
neHo neno (1. 3 ct. 45 T'TIK PO).

Lenecoobpa3no 0003HAUUTE, YTO CyACOHAs MPaK-
tuka BepxoBHoro Cyna mpuaepXuBaeTcs MHEHHS O
TOM, 4TO IPOKYPOP HE BBICTYIAET B KAYECTBE OJIHOM U3
CTOPOH B IpaxkITaHCKOM IIpoIIiecce.

CornacHo mHenuto M. C. IllakapsiH npokypop, He
BBICTYIAsl B KAYECTBE CYOBEKTa CIIOpa U HE UMeEsl BO3-
MOXHOCTH DacIOpsDKaThCsl MaTepHAIbHBIM MPaBOM,
IpU TIPEIBABICHUN HMCKOBOTO TPEOOBAaHUS 3aHUMAET
MIOJIO’KEHHE HCTIA B TPOLECCYaTbHOM CMBICHE. 3aKo-
HOZATeJILCTBOM TAKXKe IPEINPUHATA MOIBITKA 3aKpeTl-
JIEHUS TAaHHOW TOYKH 3peHust B 1. 2 cT. 45 ['TIK P®. Ha
OCHOBAHUU JAaHHOI HOPMBbI POKYPOP, KOTOPHII Mo a1
3asiBJICHHE, I0JIb3YETCsl BCEMH IPOLieCcCyalbHBIMH Mpa-
BaMH U HECET BCE MpOIecCyaJbHbIE OOS3aHHOCTH
MCTIIa, TOMUMO IIpaBa Ha 3aKJIIOYEHHE MHPOBOTO CO-
rJalieHus ¥ 00s3aHHOCTH 110 KOMIICHCAalIluH Cy}le6HBIX
u3zepxKek. B pesynbraTe CTaHOBUTCS HEBO3MOXKHBIM

yTIBEpKJaTh, YTO IPOKYpPOP BBICTYNAET B KauecTBE
HCTIA B IIPOLIECCYATIBHOM CMBICIIE, TaK KaK €ro CTaTyC
Ha OCHOBAaHUU 3aKOHOAaTenbcTBa Poccuiickoro rocy-
JlapCTBa 3HAYUTEJILHO OTJINYAETCs OT IIPAaBOBOTO MOJIO-
KEHHS CyOBEKTOB B TpakIaHCKOM mporuecce [4, ¢. 57].

Takum o0Opa3zom, Hamboiee KOPPEKTHO B JAHHOM
Cllydqae yTBEpXKIaTh O CTaTyce MPOKypopa Kak 00 oco-
60M CcyOBEKTe Tpa)kIaHCKOTO MpoIecca, OCHOBHBIMH
3a7a4aMy KOTOPOTO BBICTYNAET 3alluTa OOLIECTBEH-
HBIX OJIar U HHTEPECOB COIIYMa, a TAKXKE OXpaHa Mmpa-
Bornopsinka. H. A. Ueunna Benen 3a E. B. BackkoBckuM
npeaiaraeT 0003HAYMTh IOJOOHOE IIOJIOKEHUE CO-
TPYAHUKA IPOKYPATYpPHI KaK «IIPaBO3aCTyIMHUIECTBOY.

BakxHo 0003HauMTh, YTO 0003HAUEHHOE POTUBO-
pedre Mexay TeOPeTHYECKHMMHM B3IISJaMU U MPaKTH-
KOH Tpe/cTaBiIsIeT CO00i pe3ynbTaT KOMIIpoMICcca 3a-
KOHOZATeNsI B OTHOICHNH 00BbEMa MOTHOMOYUH Mpo-
Kypopa B TpaxXTaHCKOM Ipomecce. UpesmepHoe
ydacTue MpoKypopa B IPOLIECCE MOKET OTPUIATEIILHO
CKa3aThCs Ha PEeaIN3alliy TaKUX MPUHIUIIOB CYAOIPO-
W3BOJICTBA KAaK 3aKOHHOCTB, COCTS3aTEIbHOCTh, HE3a-
BHUCHMOCTb CyJIeOHOTO OpraHa.

Takum 00pa3oMm, OTHO3HAYHO ONPEAETUTH MECTO
MIPOKYpOpa B TPAXKAAHCKOM IIpoLiecce HE MPEACTaBIIsA-
eTcsd BO3MOXHBIM, IOCKOJIBKY TEOpeTHYecKHe Hapa-
0OTKM B JJAaHHOM BOIIPOCE M MPAKTHUKA 3a4acTyIO Mpo-
TUBOpEYAT IPYr ApYyry. MOKHO COIJIaCUTHCS C TOUKOU
3penust H. A. Yeunnoit u E. B. Bacskosckoro. Ilo-
CKOJIBKY C OJHOI CTOPOHBI, IPOKYpOpa MOXHO pac-
CMaTpUBaTh B KaUECTBE OJHON W3 CTOPOH B IpakIaH-
CKOM TIpOIlecCe, HO C JPyroil CTOPOHBI €ro Helb3s
OTOXJIECTBIIATh C NMPOYNMH CYOBEKTAMH JIeNIa, B CHITY
OCYIIECTBIISIEMBIX UM (DYHKLHIL.
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COLLISION PROBLEMS OF CONCLUSION OF MARRIAGE
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This article deals with the conflict problems of marriage: different conditions for marriage in different states,
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B nacTosee Bpems kaxplil rpaxaanud PO cso-
60/1HO BBIE3XKAET 3a pyOexk, a HHOCTPAaHHbIE IPakaaHe
BbE3XKAIOT Ha TeppuToputo Poccuiickoit @enepanuu. B
pe3yabpTaTe 3TOT0 MPOUCXOTUT pacIIMpeHHe KOHTaK-
TOB POCCUMCKMX UM MHOCTPAHHBIX IpaxkaaH. B cBdA3u ¢
THM pacTeT YHUCIO OpakoB, 3aKIIOUAEMBIX POCCHIA-
CKUMH TPaKIaHAMH C WHOCTPaHIAMHU JIMOO POCCHH-
CKUMH TPaKAAHAMH Ha TEPPUTOPUSX HHOCTPAHHBIX
rocyznapctB. [loaTomy peraroniee 3HaueHHE TPHOOpPeE-
TaeT BOIPOC: 3aKOHOAATENBCTBO KAaKOro rocyiapcraa
clefyeT NPUMEHATh MpPU 3aKII0YEHHH Takux Opa-
koB?[2, €.829].

B cemeiiHOM 3aKOHOAATENbCTBE PA3IUUHBIX TOCY-
JApCTB 3aKpEIUICHBI pa3HbIe YCIOBHS BCTYIUICHHS B
O6pak. OTo MPUBOIUT K TOMY, YTO Opak B OJJHOM ToCy-
JIapCTBE MPU3HAETCS AEUCTBUTEIBHBIM, B JPYTOM — He-
JICCTBUTENBHBIM M HE MOPOXKIAET IOPUIUUECKUX MO-
CIEJCTBUI, HAIIPUMED, INIABHBIM YCIOBUEM BCTYILIE-
HUS B Opak B JlaHMHM SBISIETCS JOCTIKEHHE OpavyHOTO
Bo3pacta — 24 roxa, B Poccun Takoil Bo3pact HacTy-
maet B 18 mer. [3, ¢.41].

Taxske BO3HUKAET CIELYIOIIUNA BOIIPOC: Kak B PO
3apeTUCTPUPOBATh OpaK C WHOCTPAaHHBIM TpakIaHH-
HOM? 3akoHoJarenseTBO PD nomyckaeT peructpanuo
Opaxa ¢ MHOCTpaHIEM M JMIoM Oe3 rpaxaancTsa. On-
HaKo Takoi Opak MOXKeT OBITh 3aKJIIOYEH TOJILKO NPH
coOioieHnn OpavylomuXcsl psiga JONOTHUTEIbHBIX
ycnoBuil. K HUM OTHOCSTCSI, BO-IIEPBBIX, TO, YTO IPO-
HeIypa 3aKIF0UYeHUs Opaka JOJDKHA TPOXOAUTE MO poc-
CHUICKMM 3aKOHaM, T.€. OH IMOJUICKHUT 3aKIIOYCHUIO B
opranax 3AI'Ca, a numa, KOTOpble BCTYIAlOT B Opak,
JIOJDKHBI IPUCYTCTBOBATh MpH ero 3akmoueHuu. Cre-
JIOBaTENIbHO, Opak He OyAET MOpOXKAaTh NPABOBBIX I10-
cnencTeuil Ha Teppuropun Poccuiickoit @enepanun,
€CIIM OH 3aKJII0UeH KaKMM-THOO IPYruM CrocoOoM,
HaINpuMep, MO PEIUTHO3HBIM 00psiiaM.

Bo-BTOpHIX, Opak ¢ MHOCTPaHHBIM TPAKIAHUHHOM
MOJKET OBITH 3aKJIFOYEH B TOM CIIydae, €CIIH COOJIFO-
JICHbI YCIIOBUS BCTYIUICHHS B Opak, KOTOpPBIE yCTaHOB-
JICHBI 3aKOHOJIaTEILCTBOM CTPAHBI, TPAKIAHUHOM KO-
TOpOMH OH siBNsieTca. B ciydae, ecnu naHHbIE yCIIOBHS
He COOJIIOIeHbI, TO Opak OyaeT Mpu3HaH HEJACHCTBU-
TEIEHBIM.

B-Tpetpux, He crouT 3a0BIBaTh, YTO B Poccum
MIPU3HAIOTCS TONBKO MOHOTaMHBIe Opakw. [lom HEMHU
MMOHUMAIOTCS Opakd, KOTOPBIE 3AKIOYAOTCS OJHUM
MY>KUYMHOMU C OIHOM JKEHIIUHOMW, I03TOMY MHOCTpAaHEIl,
3aKOHOJATEIBCTBO CTPAHBI KOTOPOTO pa3pelraeT MHO-
TOXEHCTBO, HE CMOKET BTOPOH pa3 KEHUTHCS Ha TPaXk-
nanke P®d, eciu oH He pacTOprHeT Opak ¢ MepBOH XKe-
HO¥ — Tpaxkaankoit PD.[4, €.661].

Takum o0Opa3oM, B HacTosmee BpeMs CyIie-
CTBYIOT KOJIJTU3MOHHBIE IPOOJIEMBI 3aKIIIOUEHHS Opaka.
OTO CBSA3aHO, IPEXkKAE BCETO, C TEM, UTO 3aKOHOATEIb-
CTBO Pa3IMYHBIX TOCYIApCTB 3aKpPEIUIIET pa3IUdHbIE
YCIIOBHS BCTYIUIGHHS B Opak, MpoIenypy BCTYIICHUS
B Opax # T.IL.
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yemanosku 0Jis 6e0eHust OusHeca.
Annotation:

This article discusses issues related to the sources of business (commercial) law. Explains the terminology of
"business law" as a branch of law, "sources of business law" and defines the role of legal custom as a psycholog-

ical setting for doing business.

Knrouegvie cnosa: npeonpunumamensckoe npago, npeonpuHUMamenbCkdas 0esimeibHoCmu, UCIOYHUKY, 3d-
KOHOOAMeNbCma0, OmMpAacib NPA6d, NPUHYUNLL NPEONPUHUMAMENLCKO20 NPpasd, cyOveKkmuvl npeOnpuHUMAamens-

CKOeO npaea, npednpuHuMameﬂbCKue ONMHOULeHUA.

Keywords: business law, entrepreneurial activity, sources, legislation, branch of law, principles of business
law, subjects of entrepreneurial law, entrepreneurial relations.

B coBpeMeHHOM MHUpE NIPEANIPUHUMATEIILCKAS Je-
ATENBHOCTh MPEATNOJIaraeT HaJIW4dhe OCOOBIX CyOBeK-
TOB PBIHOYHBIX OTHOIIIEHUH.

I'paxnanckuil xoxekc Poccuiickoir dDenepanuu
YCTaHaBJIMBAET OCHOBHBIC NNPHUHIIUIIBI ITPABOBOT'O CTa-
Tyca IMpeJIpUHIMATENIECKOTO TpaBa, a TAaKXKe OIpese-
JIEHHO JIErajbHOE OIpeJelieHHe MpeINpUHUMATENb-
CKOM JeATeNnbHOCTU

Kak MbI 3HaeM, KOJIEKC U OTpacib — 3TO HE OAHO U
Toxe. TakuM 0Opa3oM, NMpeANpPUHUMATEIBCKOE TIPaBo
KaK 0TpacJib pasa MpeJcTaBiIsieT co00l COBOKYITHOCTh
HOPM, MPHUHIUIOB U METOMAO0B, PEryIUPYIOMIUX Mpea-
MMPUHUMATCIIbCKUE OTHOIICHUA B TOM YHUCJIC U TECHO
CBA3aHHBIC C HUMHW MHBIC HCKOMMEPUYCCKNE OTHOMICHUA
10 TOCYIapCTBEHHOMY PETYIMPOBAaHHUS JKOHOMHUKH B
Hensx obecredeHnss HHTEPECOB KaK TOCYAapCTBa, TaK
1 00IIIEeCTBA B IIETIOM.

Kaxxnas oTpacns mpaBa UMEET CBOM COOCTBEHHBIE
UCTOYHUKHU IIPaBa, KOTOPBIE YCTAHABJIUBAIOT OINpeje-
JICHHbIE NpaBWJIa PETYIUPOBAHUS, TAKUE UCTOUHUKU
MPUCYIIY IPEAIPUHIMATEIECKOMY TIPaBY.

Takum 00pa3oM, HMCTOYHMKAMH IPEANPUHHMA-
TEJILCKOTO NpaBa SIBJISIOTCS BHEITHNE (DOPMBI BBIpaXe-
HUS HOPM IIPEANPUHUMATENBCKOr0 IpaBa, TO €CTh pa3-
JUYHBIE CIOCOOBI YCTAHOBIICHHS W 3aKPEIUICHUS II0

CBOEMY XapakTepy MpaBOBBIX HOPM B 00JIaCTH Tpel-
NPUHUMATENbCTBA.

OpmHoit w3 QyHKUMI TOCymapcTBa SBISETCA
NpaBOTBOpYECKast IesATeIbHOCTh. lIpaBOTBOPUYECTBO
UTpaeT KI0YEBYIO POJIb B CTAHOBJICHUHU IIPABOBON CH-
cTembl. [3, c.18 ]

Taxum 00pazoM, B IOPUANYECKOH JINTEPATYPE BbI-
JIEIISI0TCS CIeIyIOLUe TUIIBI HICTOYHUKOB IPEANPHHU-
MAaTeNbCKOro IpaBa:

1) HOpMaTUBHEIN PaBOBOH AKT;

2) oObIvaii 1eI0BOro0 000poTa;

3) oOwenpu3HaHHbIE MPUHIMIBI X HOPMBI MEX-
QYHapOJHOTO TIpaBa M MEXIYHApPOIHBIE IOTOBOPHI
Poccuiickoit denepannu.

HopmaruBHbIN IIpaBOBOH aKT SBJISETCS OCHOB-
HBIM MCTOYHUKOM IIpaBa B Poccuiickoit @enepanumu.

K ucrouHmkam perymupyromux HpeAanpruHuMa-
TEJIBCKYIO 1eATETFHOCTh OTHOCST:

Kouncturyuus PO:

a) yCTaHABJIMBa€T MUHUMAJIbHBIE TAPAHTHU IIPaB
U UHTEPECOB YYACTHUKOB JEIOBBIX OTHOIIEHUH, KOTO-
pBI€ HE MOTYT OBITH OIPaHHYEHBI;

0) 3akperuisier o0IMe NPUHIMIBI TPABOBOTO pe-
TYIMPOBaHUS NMPEANPUHUMATEIbCKON 1eSTEIbHOCTH;

B) 3aKperuiieT MpeaMeThl BeaeHus Poccuiickoit
Odeneparyn u cyobekToB PO.
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I'paxxnanckuit komekc P®, Hamoroswiii komexc
P®, Komekc P® 006 agMUHUCTpATUBHBIX MpaBOHAPY-
IICHUSX U JIp.

OdenepanbHbIe 3aKOHBI, KOTOPBIE MOXKHO KIIACCH-
(unmpoBats ciaeayomuM o0pazom:

a) GenepanbHbIE 3aKOHBI, YCTaHABIUBAIOLINE [OC-
yIapCTBEHHbIC TPEOOBAHUS K OpPraHHU3allUd U OCY-
IIECTBJICHUIO MPEATPUHIUMATEIbCKON AEATEIHHOCTH;

0) denepanbHbIE 3aKOHBI, ONPEACISIONINE OCHOB-
HBIC TpaBWiIa OPraHU3alMM ¥ (YHKIMOHUPOBAHUS
PBIHKA;

B) (hemepasbHBIC 3aKOHBI, YCTAHABIMBAOIIUE IIpa-
BOBOH CTaTyC XO3SHCTBYIOMNX CyOBEKTOB;

r) ¢enepanbHbIC 3aKOHBI, PETYIHPYIOIINE OIIpe-
JICIICHHBIE BHUIBl IPEANPHHUMATEIIECKON AEATEIbHO-
CTH;

Taxxe K UCTOUHUKAM MPEIIPUHIMATEIBCKOM Jie-
ATCIBbHOCTHU MOXKHO OTHCCTH U IIOJ3aKOHHBIC aKThI, K
KOTOPBIM OTHOCSITCS:

a) ykassl [Ipe3unenta PO

0) nocranonenus [IpaBurenscrea PO

B) HOPMaTHBHBIE aKThI ()e/iepaTbHBIX OPraHOB HC-
MIOJTHUTEIBHON BIACTH

CrenyrommM HMCTOYHHUKOM TPEIIPUHAMATEb-
CKOTO TIpaBa SIBJIAIOTCS HOPMATHBHBIC ITPABOBBIC AKTHI
cyopektoB Poccuiickort @enepanny, m3naBacMble 3a-
KOHOZATEIGHBIMA ¥ HCIIONHUTEIBHBIMA OpTaHAMHU
cyopextoB Poccuiickoit @enepanun B paMkax ct. 71 -
73 Koucturyuuu Poccuiickoit ®enepanun sBISIOTCS
KOMIETCHTHBIMA W HE MOT'YT IMPOTUBOPCUUTDH (be;:[e-
paIbHOMY 3aKOHOJATEIbCTBY.

OObIuau 1eI0OBOr0 000POTa, CIOKUBIIICECS H IIIH-
POKO NpPUMEHSIEMOE B KaKoH-IM00 00JIacTH MpeArpH-
HUMAaTeJIbCKON ACATCIBHOCTU MTPABUJIO MMOBEACHUSA, HE
MPEeIyCMOTPEHHOE 3aKOHONATEIECTBOM, HE3aBHCHMO
0T TOTO0, 3a)UKCUPOBAHO JIH OHO B KAKOM-JIHOO JTOKY-
MmeHTe. (I[ToHsATHE 00BIYas MEmOBOTO 00OpOTa Ompese-
JeHo B ¢T. 5 K P®D).

OO0bIuan eIoBOTO 000POTa MPUMEHSCTCS B CITY-
Yasx, HETIOCPEACTBEHHO YKa3aHHBIX B 3aKOHOIATENb-
ctBe. CchlIKM Ha 00BIYaM JIEJIOBOTO 000pOTa COJIEp-
J)karcd B psage cratedt ['paxxnanckoro kojaexca Poccuid-
ckoll denepanun

VJIK: 347.9

OO6bIyam 1eI0BOr0 000pOTa MOTYT OBITH TIPHIME-
HEHBI UCKJIIOUYNTEIIBHO IS 3AKOHHBIX BHIOB MPEIIPH-
HUMATEIbCKOM NESTEeNbHOCTH. JIESTHTUMHOCTD B 3TOM
Cllydqae 03Ha4aeT, YTO AESATEIbHOCTh 10JDKHA OBITh pas-
peleHa JeHCTBYIONMM 3aKOHOJATEILCTBOM, a8 HEKO-
TOpPBIE U3 €€ BUJOB TPEOYIOT CIEIMAIBLHOTO pa3pelie-
HUSI COOTBETCTBYIOIIMX T'OCYIApCTBEHHBIX OPIaHOB,
UCIIONIb30BaHKeE ee 0e3 TAKOTo paspelieHus (JINIEH3UH)
Jienaer ee He3akoHHOM. Ilcuxoorndeckue u KyJnbTyp-
HBIE OTHOLICHUS YECTHOTO OM3HECAa Ba)XKHBI, TOJIBKO B
9TOM CiTydae 0ObIYau IeI0BOro 060poTa Beeraa OymyT
aKTyaJIbHBL.

OnHUM U3 BHJOB HCTOYHHKOB POCCHICKOTO TIpeI-
MIPUHUMATEIHCKOTO (KOMMEPUYECKOTO) TIIpaBa SBIIS-
I0TCSI OOIIETIPU3HAHHBIC TPUHIUIIEI M HOPMBI MEXITY-
HApOJHOTO MpaBa W MEXIyHapoIHbIe JOroBopsl Poc-
culickoit denepanun.

Takum 00pazoM, B IpeANPUHUMATEIECKOM 3aKO-
HOJIaTEJILCTBE, B 3aBUCUMOCTH OT IIPEMETa Peryupo-
BaHUA, CYHICCTBYIOT HOPMATHUBHBIC IIPABOBLIC aKTHI,
OIpEeACIIAIONINE OOLIMEe YCIOBHS BEICHUS TIPEIPHHNI-
MaTeNbCKOU JIeTeNIbHOCTH, a TaKKe ACHCTBUS, pery-
JIMPYIOIINE ONPEETICHHBIE BUABI MPEANPUHIMATEIb-
CKOH JIeSITEebHOCTH.
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Annomauus.

B cmamve paccmampuearomcsi ocobeHnocmu  ayOuonpomoKoIuposanus 8 xooe cyOeOHbIX 3ace0anutl,
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ACneKmul cosepuieHUss NPOMOKOJA CYOebH020 3acedanuust NOCPEOCMEOM AYyOUO3ANUCHU.
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Abstract:

The article discusses the features of audio recording during court sessions held in the arbitration courts of
the Russian Federation. The author also cites the positive aspects of the record of the court session by audio

recording.

Knrouesste cnosa: cyoebnoe 3acedanue, apoumpasxichvie cyobl, ayouonpomoKoIuposanue.

Keywords: trial, arbitration courts, audioproduktion.

B coBpeMeHHBIX yCIIOBHAX, KOTa IIporpecc Kaca-
eTCsl pa3NUyHbIX cep KHU3HEACATECIHHOCTH, BHIUTCS
HEOOXOMMBIM NPUBOJNTH B COOTBETCTBHE M IPaBO-
BYIO 0a3y, periIaMeHTHPYIONIYIO T€ MU WHBIE OTHOIIIe-
HUS, CKIIaApIBaromuecs B obmectBe. Ha ocHoBaHmmM
4ero, U YIPOIIECHHUs, COBEPIICHCTBOBAHUS IIPOBEIC-
HUS X0Za CyneOHBIX 3acefaHnil 3aKoHOoJaTeIeM OBLIO
MPEIyCMOTPEHO BBEJCHUE ayAHONPOTOKOINPOBAHUS B
cdepe apbutpakHoro mpouecca. «lccnenoBanne u
OLICHKA CYJIOM O0CTOSITEIbCTB JieNa JI0JDKHO HaXOAUTh
npsiMOe OTpakKEHHE B MPOTOKOJIE CyJAeOHOro pa3dupa-
TENBCTBA, «COACPKATENBHBIN» MPOTOKON IIOMOTAeT
CyIy He yIyCTUTh U3 BUAY BakKHBIE (DaKTHI CyIeOHOTO
ro3HaHus» [4].

BesyciioBHO, 9TO MPOTOKONEI CyNeOHBIX 3acena-
HHUHM UMEIOT BaXKHOE 3HA4YCHHUE, TaK Kak SBIISIOTCS UC-
TOYHHKOM HH(GOpPMAIMU O XOJe CyaeOHOro pasoupa-
TENbCTBA U OTPAXKAIOT €ro CYIIECTBEHHbIE ACIIEKTHI.
IIpu 3TOM, TaHHAs Pa3HOBUAHOCTDH IPOTOKOIUPOBAHUS
o0ycaBIuBaeTCsa He TOJIBKO BOJICH3bSBICHUEM ydacT-
HHUKOB TIpOIIecca, HO U, B MIEPBYIO O4Yepeb, 3aKOHOa-
TEIBCTBOM.

Tax, HampuMmep, cyaeOHBIC 3aceqaHus Cyla Iep-
BoM mHCTaHIWH (1. 1 cT. 155 AIIK P®), a paBHO npu
COBEPIIEHUHU OTACIBHBIX IPOLECCYaIbHbIX IEHCTBUN
BHE CyAeOHOro 3acelaHus OCYIIECTBISIOTCA ¢ 00s13a-
TEJNBbHBIM ayJHONpOTOKOIHpoBaHueM (4. 4 cT. 78 AIIK
P®) [1]. Ilpu sToM, Takas 3aHUCh CTAHOBUTCSI OCHOB-
HBIM CPEJICTBOM (DUKCUPOBAHHS CBEJICHHUN O XOJIC 3ace-
JTAaHWSA, B TO BpeMsI KaK MACEMEHHBIH MTPOTOKOJ BBICTY-
MaeT JINIIb JOTOJTHUTEIEHBIM UCTOYHIKOM HH(OpMa-
AN,

Be3yciioBHYI0 3HAYHMMOCTH TAaKOTO TPOTOKONA
MOATBEPXKIAET U TO, YTO €CJIU Ha CyJeOHBIH aKT Mo-
JlaHa amneJUIsIIMoHHas (KaccallMoHHas) xanoba, conep-
JKalasi JOBOJBI OTHOCHTENIBHO OTCYTCTBHS ayano3a-
MHCU CyAeOHOTo 3acefaHus Ha MaTepUaibHOM HOCH-
TeNne, B TO BpeMs CBEACHHUS (PUKCHPOBAIHCH UMEHHO
MOCPENICTBOM ayIHO3aIUCH, TOCTYXUBIIHE OCHOBA-
HHEM JUI IPUHATHUS 3TOTO CyJAeOHOro akTa, a apOuT-
PaKHBIN CyJ yCTaHOBHT, YTO (ailyl ayAMO3aIuCH 3ace-
JAHWA, MOJUIeKANTUN COXPAaHEHUIO0 B WH(OPMAIHOH-
HOW cucreMe apOWTpakHOTO CyHa, yTpaueH U He
MOJKET OBITh BOCCTAHOBJICH, TO TaKOE€ 00CTOSTEIHCTBO
CTaHOBHUTCS OCHOBAaHWEM JUII OTMEHBI aKkTa (B JI000M
Cllydae NPUMEHUTENbHO K 1. 6 4. 4 c1. 270, 1. 6 4. 4 cT.
288 AIIK PD) [1].

3aKoHO/aTeIbHOE 3aKpEIUIEHHE POTOKOJINPOBa-
HHSI C UCTIOJIb30BAaHUEM CPEZICTB ayIHO3alliCH U MPHU-
JTaHWE eMy CTaTyca OCHOBHOTO CpejicTBa (HKCHPOBa-
HUs MH(OpMALUK SBISIETCS] POrPECCUBHBIM HAITPaB-
JICHUEM B OCYIIECTBIICHIH MIPOU3BOJICTBA
apOUTPaKHBIMU CYAaMHU.

TakuM 00pa3oM, BBISIBUB HEOOXOAMMOCTh U BaXK-
HOCTb COBEpPUICHUS IPOTOKOINUPOBAHUS B OTMEUCHHON
(hopme, OTMETUM ILITFOCHI TAKOTO ITPOTOKOINPOBAHUS, B
TOM 4YHCJE U MOCPEACTBOM CPABHEHUS TaKOTO MPOTO-
KoJ1a C MMCbMEHHBIM. K M0JI0KNTEIbHBIM aCleKTaM OT-
HOCSTCA: 1) COKpalieHHue CPOKOB PAacCMOTPEHHS B

CBSI3M C BO3MOXKHBIM HCKJIIOYEHHEM IPOLEIyp O3Ha-
KOMJICHUSI C IPOTOKOJIOM U PacCMOTPEHHUS K HEMY 3a-
MeuaHMi; 2) BbICOKass HHPOPMaTHUBHOCTh TaKUX HPO-
TOKOJIOB, YTO TTO3BOJISICT UCKIFOYUTH HEBEPHOE TOIKO-
BaHUE IeHCTBHI 154 CIIOB CTODOH; 3)
TUCHUIUIMHUPOBAHNE YIaCTHHUKOB Tporecca; 4) obec-
TeYeHUe MIPHUHITUIIA TTITACHOCTH, OTKPBITOCTH, TIPO3pad-
HOCTH M JIOCTYHHOCTH NPaBOCYIHS; 5) BO3ZMOXKHOCTh
BBISBJICHUSI OIIMOOK CO CTOPOHBI Cya U UHBIX, Yy4acT-
BYIOLIMX B IpoOLIECCE, JIUIL; 6) OBICTPBII HOMCK KaK IMpo-
TOKOJIOB, TaK U €ro yacTel (3MU30/10B), OCYIIECTBIISIC-
MBIi1 110 pa3InYHbIM apaMeTpam [2].

Benenne mpoTokoma cyneOHOrO 3acedaHus B
(dopMe ayIamo3amucH IOCTATOYHO OOJerdaeT paboTy
CyIeOHBIX OpPraHOB, TaK KaK 3aTpauynBacTCsS MEHbIIEE
KOJIMUECTBO BPEMEHH Ha €ro cocTaBlieHue; GpUKCUpY-
€TCsl B IIOJIHOM 00beMe BECh X0/ Cy/IeOHOT0 3aceJaHus,
a 3Ha4uT, obyeryaercs BO3MOXKHOCTb O0KaJIOBaHUS
BBIHECCCHHBIX Cy,ﬂe6HLIX AKTOB U «IIPUHCCCHUA U pac-
CMOTpEHUS 3aMEYaHHi Ha IPOTOKOJ: B PaBHOW cCTe-
meHu OECCMBICIICHHO IPUHOCUTH 3aBEIOMO HEOOOCHO-
BaHHBIC 3aMCUYaHHSA, M HCOOBEKTUBHO OTKIIOHSATH HE-
o0ocHOBaHHBIEY [3].

B 3akirodeHme OTMETHM, YTO ayAHOIPOTOKOJIH-
pOBaHME OTpa)KaeT COBEPILEHCTBOBAHHUE CHUCTEMBI CY-
Jonpoun3BoJicTBa. KpoMe Toro, Ha OmnbITe UCIOJIB30BA-
HHE U IPUMEHEHHUS ayAHONPOTOKOJIOB apOUTPaXKHBIMH
cyaaMu, BO3MOXXHO BBISIBJICHUE HEAOYETOB B yKa3aH-
HOW CHCTEME C TTOCIIETYFOIIIM HX pa3pelIeHHeM U MpH-
MEHEHHEM B CyIax oOIIel FOpUCAUKINT Ha 00s3aTeNb-
HOM OCHOBE.
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Kazdy autor otrzymuje jeden bezptatny egzemplarz czasopisma.
Bezptatny dostep do wersji elektronicznej dziennika.

Wysytajac artykut do redakcji, Autor potwierdza jego wyjatkowos¢ i bierze na siebie petng odpowiedzialnos$¢ za
ewentualne konsekwencje za naruszenie praw autorskich

Zespot redakceyjny

Redaktor naczelny - Pawet Nowak
Ewa Kowalczyk

Rada naukowa

e Dorota Dobija Profesorirachunkowoscii zarzgdzania na uniwersytecie Kozminskiego, dyrektor
programu k. e. n.

e Jemielniak Dariusz - prof. dyrektor centrum naukowo-badawczego w zakresie organizacji i miejsc
pracy, kierownik katedry zarzagdzania Miedzynarodowego w Ku.

e Henryka Danuta Stryczewska - prof. dziekan Wydziatu Elektrotechniki i Informatyki Politechniki
Lubelskiej.

e Mateusz Jabtonski - Politechnika Krakowska im. Tadeusza KosSciuszki.

e Henryka Danuta Stryczewska - prof., dziekan Wydziatu Elektrotechniki i Informatyki Politechniki Lu-
belskiej i prof. Zbigniew Gradzki, prorektor ds. Nauki.

e Sani Lukacs — edtvosa Lorand University, Faculty of Social Sciences, phd in sociology7
e Kirdly Tamas — Szegedi Tudomanyegyetem, gydgyszerésztudomanyi Kar, phd gydgyszertar9

e Gazstav Lewandowskij — wegierski uniwersytet sztuk pieknych, Graficzny wydziat / Specjalizacja w
dziedzinie projektowania graficznego.
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