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[ am the right brain.
[am greativity. A free spirit. I am passion.
Yearning. Sensuality. I am the sound of roaring laughter.
amtaste. Thefeeling of sand beneath bare feet. (el
I am movement. Vivid colors.
[ am the urge to paint on an empty canvas.
[ am boundless imagination. Art. Poetry. I sense. | feel.
Iam everything | wanted to be.
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MOHSTHE AIIEJUIAIIUHA B TPA’KIAHCKOM CYAOITPOU3BOJICTBE

Berdegulova L.A.
Maksimova M.A.
Sterlitamak Branch of Bashkir State University

THE CONCEPT OF APPEAL IN CIVIL PROCEEDINGS

Annomauusn

Cmamos nocesuiaemcs I’lp06ﬂeMaM aneAyuu Kaxk cmaouu 2panC0aHCK020 npoyecca u Kaxk 00UH U3 CNOCO-

6086 0021canosanus cyo0eOHbIX NOCMAHOBIEHUIL.
Abstract

The article is devoted to the issues of the appeal as the stage of the civil process and as a way to appeal court

decisions.

Knwuesolte cnosa: ZPQMOQHCKMIZ npoyecc, aneJlIAyuoOrHAas UHCmMAaHyus, anejisiyusl, cyd, UHCmaHyus, nepe-

cmomp dena.

Keywords: civil procedure, appellate court, appeal, court, court, retrial.

B pycckoM HOpEBOIIOIIMOHHOM TPaXXIaHCKOM
mpoIiecce anesuiIeld Ha3piBaaachk 0OpamieHHas B Y
BBIIIECTOSIIEH MHCTAHIIMH ITPOCH0A CTOPOHBL, CIYUTAIO-
el pereHre cyaa MepBoil HHCTAHIIMY BO BCEM HIIH B
W3BECTHOH YaCTH HEIIPABHIBHBIM, O HOBOM PaccMOTpe-
HUH JleNa 1 00 N3MEHEHHUHN PEIICHHS CYIOM BBIIIECTO-
sIed MHCTaHIIUH.

B coBpeMeHHOM Tpa)TaHCKOM TIpoIlecce O
aneJuIsIue TOHUMAaeTCsl KaKk HEMOCPEACTBEHHO arell-
JISITUOHHAA kanoba, Tak U crmocol 00kKaloBaHUs CY-
JICOHBIX TOCTAHOBJICHUH, U alleJUIAIIMOHHOE IIPOU3BOI-
cTBO. ['paxkmaHckoe mpoleccyalpHOE 3aKOHOIATEIb-
ctBOo Poccum m Ipyrux rocynapcTB — YYaCTHHKOB
CHI', xak nmpaBuiio, HE UCHOJB3YET TEPMUH «aIEIIs-
U,

PaccmarpuBaeMoe mpaBoBOE SBICHHE 3aKpeILIsi-
nochb u 3akperuisiercs B I'TIK P® kak anemisunoHHoe
MIPOM3BOJICTBO WJIM IPOU3BOACTBO B CY/E alleJIISI[UOH-
HOW WHCTAHIINH.

HO}I ANCJIIAIIMOHHBIM TIPOU3BOJICTBOM IIOHHUMA-
eTcst Bo30yKaaemMas aneJuIIIuOHHOHN xKato0oH 3anHTe-
PECOBAHHBIX JIUI ACATCIIBHOCTh CyJia aHeHHﬂHI/IOHHOﬁ
WHCTAHIIMH 110 TIPOBEPKE 3aKOHHOCTH U 00OCHOBAHHO-
CTH, HE BCTYITUBIIUX B 3aKOHHYIO CHITy CYACOHBIX I1O-
CTaHOBJICHUH Cy/ia IEPBOW WHCTAHIUH ITyTEM BTOPUY-
HOTO PACCMOTPEHUS JIeNia 110 CYIIECTBY.

[IpaBo Ha BO30YkK/ICHUE AMEIUIAIOHHOTO POH3-
BOJICTBA €CTh IMPAaBO alCIUIIIIHOHHOTO 00XaloOBaHUs.
st ero peanuzarnyuu HEOOXOIUMO HATMIHE 00BEKTa U
cyOBeKTa 00XKaOBaHMs, & TaKXkKe MPETyCMOTPEHHOTO
3aKOHOM TOPS/IKA OCYIIECTBIICHHS IIPaBa.

HeszaBucumo oT TEpMHUHOJIOTUH, UCTIOJIB3yEMOU B
TPaXIAHCKOM IPOIECCYaTbHOM 3aKOHOJATEIbCTBE,

aneJuLIINIo0 MOXKHO PacCMaTPUBATh KaK CTAIHIO IPa-
JAHCKOTO TIpoliecca M KaK OJIMH U3 CIOCO00B 00>Kao-
BaHMS CyA€OHBIX MTOCTAHOBIICHHUH.

[TpuMeHUTENPHO K MOHMMAHMIO aleJUIIINN Kak
aNeUIIINOHHON XKajl00bl TPAAUIIMOHHO BBIIEIISIFOTCS:

OCHOBHasl aleUIIIMOHHAs kajoba M BCTpeuHas
»Kayio0a;

OCHOBHas aneJjursiusa U IpUCOCANHEHHAs areiijis-
LLHST;

anejuidnys, HalpaBJICHHAsA HWCKIIOYUTCIBHO Ha
OTMEHY CyAEOHOrO pelleHMs, U amneJIsuus, Harpas-
JIEHHasi Ha BTOPUYHOE PacCMOTPEHHUE JieNa Mo CyIie-
CTBY.

Takue anessinny OB U3BECTHBI PYCCKOMY JI0-
PEBOJIIOIIHIOHHOMY CYJIOITPOU3BO/ICTBY, COBDEMEHHOMY
IPa’kAaHCKOMY TIPOLIECCY €BPOIEHCKUX CTpaH.

['MaBHBIM B MOHSTHU aNeJUIALUH SIBISETCS BTO-
PUYHOCTH PACCMOTPEHHUS Jefla MO CYIIECTBY B XOAE
MIPOBEPKH CyAeOHOTO pPeIIeHHUS.

«Heo0xoauMoCTh HOMYCTHTH IBYKpPaTHOE pac-
CMOTpPEHHE JIeT 00YCIOBINBACTCS TEM, YTO CYIbH MO-
TyT NPHA paspelIeHu JIeJI COBEPIIATh BOJILHBIE U HE-
BOJIbHBIE IPOMaXH, KOTOPbIE TPEOYIOT UCIIPABICHHS.

«3a TakoBBIM JIBYKpPaTHBIM PacCMOTPEHHEM Jiena
TI0 CyIIeCcTBY (haKTHUeCKasi CTOPOHA €ro Mperosiara-
€TCsl YCTAaHOBJICHHOW BITOJHE MPAaBUIILHO, IIOTOMY YTO
YIYIIEHUs] ¥ OUIMOKM Cy/ia HU3IIEH CTEeTeHH, IIPU HO-
BOM pa30ope Jiena B aneJUIIUOHHOM IOPSIJIKE, ecTe-
CTBEHHO, B OOJNBIIMHCTBE CIy4aeB OyIyT HCIIpaB-
JICHBD».

[Tocne anennsiLMOHHON MPOBEPKH 3aKOH MPEao-
CTaBIIACT IPABO OOPATUTHCS B CyJ] TPETHEH MHCTAHIINY,
KOTOpBIN TIPOBEPSIET CyNcOHBIE MOCTAHOBIECHUS C
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TOYKH 3pEHHS TPABWILHOCTH TMPUMEHCHHS HOPM
npaBa, He pacCMaTPHBast IEJIO MO CYILECTBY.

Takum 006pa3zoM, TOJIBKO CyJ| IEPBOIi U CyJI aren-
JSIIMOHHOM MHCTaHIMH paccMaTpHBalOT JIENO MO Cy-
mectBy. ConeprkaHue JIeSTEeNbHOCTH alleISIIHOHHOTO
CyJa 10 BTOPHYHOMY PACCMOTPEHHUIO Jelia MO CyIie-
CTBY 3aBHCHUT OT BHJa YCTAaHOBJICHHOH B 3aKOHE armedl-
JSTIVH.

[TocKoNBEKY pedb UIET O IIOBTOPHOM (BTOPHIHOM)
paccMOTpeHHH Jefia, BaXKHO MOMHHUTH, YTO ICATENb-
HOCTB Cy/la BTOPOH MHCTAaHIIMK HEBO3MOJXKHA cama IIo
cebe. OHa ocCylIeCTBISETCS CYJIOM aleluIIIUOHHON
MHCTaHIMH TOJIBKO B Clly4yae MOAa4YM 3aHHTEpPECOBaH-
HBIM JIMIIOM aleJUISIIMOHHON JKajoObl, KOTopas, B
CBOIO OYepellb, HE MOXKET OBITh M0JlaHa B OTCYTCTBUE
pelLIeHust Cyaa NepBOil MHCTaHLIUH.

Kax cmpaBenmuBo ykaspiBan A. X. ['oibmcTeH,
MOBOZIOM K BO3HHKHOBCHHIO TIPOIECCYAFHOTO OTHO-
IICHUS B BBICIIEM (ameUIAIIMOHHOM) CYIE SBISCTCS
HETPaBUWIILHOE pEIIeHHe HU3IIETO cyna (Cyaa mepBoi
WHCTaHINH), & OCHOBAaHHEM BO3HHKHOBCHHS IIPOIIEC-
CyaJhbHOTO OTHOIICHUS B alCIUIIIIMOHHOM CYy[e SBIIS-
eTCsl MoJlavua anesuIIIHOHHON jkanoosl. HoBoe mpaBo-
OTHOIIICHHE OTJIMYAETCs OT MPOIecCyabHOTO MIPaBoO-
OTHOLICHMS, HMEBIIEr0 MECTO B CyA€ IIepBOH
WHCTaHIINH, 10 dJieMeHTaM, coaepxanuio. [Ipas C. M.
MuxaiinoB, yTBepXkaas, YTO «IIOBTOPHOE paccMoOTpe-
HHE JieJla CYNIeCTByeT He camo 1o cebe, a ajst 1po-
BEPKH MMPaBHIHLHOCTH CYJeOHOTO aKTay.

OCOOCHHOCTBIO JIEATEIFHOCTH Cy/a BTOPOH HH-
CTaHIIUH SIBIISETCS TO 00CTOATENBCTBO, YTO, KAK BEPHO

YIK: 347.9

ormeuaeT E. A. CrenaHoBa, aneusIIMOHHBIN CY[ MO-
JIy4aeT K CBOEMY PaCCMOTPEHHIO HE IPOCTO TPaX1aH-
CKO-TIPaBOBOW KOH(JIMKT, BO3SHHUKIIHA MEXKIY Y4acT-
HUKaMH COOTBETCTBYIOIMX OTHOILIEHUH, a cyneOHOoe
JIeTI0, KOTOPOE BKJIIOYAET UTOTOBBIA aKkT CyJa HMEepBOi
WHCTaHIINN — cyneOHoe pemieHne. Panee paspemieH-
HOE J€JI0 BTOPUYHO PACCMATPHBACTCS CYIIOM ameJuisi-
OHOHHOW MHCTAHIIMH B IEIISAX MIPOBEPKH 3aKOHHOCTH U
000CHOBAHHOCTH pEIICHU Cy/Ia.

Hmenno tpeboBaHHE MOBTOPHOCTH OOYCIOBIIH-
BaeT €IWHCTBO OBYX NPAaBOMOYHHU Cyla ameUIAIHOH-
HOW MHCTAHIIMKU: TIPOBEPKA CYICOHOTO PEIICHUS U pac-
CMOTpEHHE NieNa 1o cyuiecTBy. MHOM B3risa Ha KoM-
METEHIMIO  aneJUIIMOHHOTO  Cylda  HCKaXaeT
COZIepKaHUEe aleUISILIMOHHOTO IPOU3BOACTBRA.
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IPOBJEMA PA3BUTHA 3AKOHOJATEJIBCTBA O CYJIOYCTPOMCTBE

Berdegulova L.A.
Maksimova M.A.
Sterlitamak Branch of Bashkir State University

THE PROBLEM OF DEVELOPMENT OF LEGISLATION ON THE JUDICIAL SYSTEM

Annomauyus

Cmamusa nocssiwyena sonpocy ooveounenust Boicuezo Apoumpasicnozo Cyda P® u Bepxosnozo Cyoa P®. B
cmamve paccmampugaemcs npoobiema oanvheliue2o QyHkyuonuposanus u pegpopmuposanus Bepxoenozo Cyoa

Po.
Abstract

The article is devoted to the question of unification of the Supreme Arbitration Court of the Russian Federa-
tion and the Supreme Court. The article deals with the problem of further functioning and reformation of the

Supreme Court of the Russian Federation.

Knioueswvie cnosa: Bepxosnutii cyo P®, Bvicuuii Apoumpaosicnviti Cyo P®, obvedunenue, pynkyuonuposa-

Hue, npobaeMbl pazgumusi, CyooyCmpoucmao.

Keywords: The Supreme court of the Russian Federation, the Supreme Arbitration Court of the Russian Fed-
eration, Association, operation, development problems, the judicial system.




6 JURISPRUDENCE/ «GOLLOQUIUM=JOURNAL »#5(16).2018

CrnoxHasi cUTyallus, CBsI3aHHAas C IPOLECCyallb-
HBIM 3aKOHOJIAaTEbCTBOM, BO3HHUKIA B cdepe Cyno-
YCTpOMCTBA.

[ocne oObeMHEHNS BBICIIMX CYI0B HOBBIN Bep-
xoBHbIH Cyn PO Bo3riaBui cyaeOHYIO CHCTEMY, CO-
CTOSIIYIO U3 IBYX BETBEH, MMEIOIINX IPUHIUITHAIHHO
pa3HbBIE yCTpPONCTBA: JBYX3BECHHYIO BETBb (hemepainb-
HBIX CyJIOB OOIIeH FOpUCIUKIINY (pallOHHBIN CY - Bep-
XOBHBIH CyJl pecIyOInKy, KpaeBoii, 0071acTHON U Apy-
rol COOTBETCTBYIOIIMK UM CyZ; TapHU30HHBIM BOEH-
HBI CyJ - OKPY)XHOH, ()IOTCKUI BOCHHBIN Cyx) U
TPEX3BEHHYIO BETBb apOMTPa)KHBIX CYIOB (Cyx cyOb-
exta P®D - anennsnuoHHBIN Cyn - CyA OKpyra); B Hee
Takxke BXoAUT CyA IO MHTEIUIEKTyalbHBIM IIPaBaM,
JICHCTBYIOIIMI B Ka4ECTBE Cya IIEPBOM U KacCallUOH-
HOM MHCTaHIMM.

Korna takue BeTBU CcyneOHON CUCTEMBI BO3IJIaB-
such pasHbiMu cyaamu (BepxoBHeiM Cynom PO u
Breictmum ApGutpaxkasiM Cymom P®), uro, mo cyrw,
MPEBPAINAJI0O UX B CAMOCTOSTENIbHBIE CHCTEMBI CYHOB
001l FOPHCANKINY B apOUTPaXKHBIX CYA0B, TAKOE I0-
JI0’KE€HHE OBLIO €IlIe TePIMMBIM, XOTS U BBI3BIBAJIIO KPH-
THUKY Y IIPEAJIOKEHHS 110 ero ucnpasiieHnto. OHu ObUTH
CBsI3aHBI [VIABHBIM 00pa3oM C CYIIECTBEHHBIMHU pa3Jiu-
YHUSMH B TIOJTHOMOYHSIX 00pa3yIoIUX 3TH CUCTEMBI CY-
JIOB: 00JTaCTHBIE U IPYTHe COOTBETCTBYIOIIHNE UM CYIbI
oOmiel FOPUCAMKINU BBICTYHNAIOT B KadyecTBE CYIOB
MepBOH, aneJIALUOHHON U KaCCalMOHHOW MHCTaHILIMM,
TOTZIa KaK B CUCTEME apOMTPaXXHBIX CYJIOB 3TH IOJIHO-
MOYHS pa3feieHbl MEXIy pa3In4HbIMHU CyJaMu (ap-
OuTpaXHBIM cynoM cyOwpekTa P® - apOuTpakHBIM
amNeUIIMOHHBIM  CyIOM - apOWTPaKHBIM CyJOM
OKpyra); Takoe IOJIOXKEHHE B YCTPOWCTBE CyneOHOMH
CHCTEMBI OOYCJIOBMJIO W CYIIECTBEHHBIE Pa3IH4us B
ycranosneHHbIx ['TIK u AIIK npornenypax o0xainoBa-
HUS TIOCTAHOBJICHHI CYI0B O0IIEH FOPUCAUKITUH U ap-
OUTpaXHBIX CYNOB (OCOOEHHO MOCTAHOBJICHHM, BCTY-
MUBIINX B 3aKOHHYIO cuity) [1].

OpHako mocie TOro, Kak 3TH CyIeOHBIE BETBU
00BEANHIIN B OIHY CHCTEMY, TaKO€ IIOJIOKEHHUE CTa-
HOBUTCS HEAOIYyCTUMBIM, IIOCKOJIbKY COBEPIICHHO
OYEBHIHO, YTO B €ANHOHN Cy/leOHOI cucTeMe HE MOTYT
MMETh MECTO NPHHIUNUAIBHBIE PA3IN4Ms B yCTPOH-
CTBE BXOJSIINX B HEE Cy10B (B JAHHOM ciIydae - oomiei
IOPUCIUKIMN U apOUTPAXKHBIX ), MX TIOJIHOMOYHSIX H Cy-
JIeOHBIX TPOLEAYPax, BKIIOYAIOIINX U MOPSIOK 00XKa-
JIOBaHUS CyACOHBIX ITOCTAHOBIICHWH, B TOM 4YHCIE B
BBICIIYIO Cy/eOHyr0 HHCcTaHIMoo. Hanngne takux pas-
JIMYUI CTaBUT 3aWHTEPECOBAHHBIX JIUI] B HEPABHOE I10-
JIOKCHHE B pealu3allil CBOETO KOHCTUTYIOHHOTO
mpaBa Ha CyJeOHyI0 3amuTy (Ha JOCTYI K MPaBoCy-
JIII0) B yKa3aHHBIX CyJaX, KOTOPBIE PAaCCMAaTPUBAIOT BO
MHOI'OM CXOXKH€ MO CBOEH MpaBoBOH mpupone aena
(BO3HHMKaIOIIME U3 IPaXKJAHCKUX INPAaBOOTHOIIECHUH U
JIp.) ¥ IPUMEHSIOT OJTHHU U T€ XK€ 3aKOHBI, YTO MPOTH-
BopeuuT CT. cT. 19 u 46 Koncruryuuu P®, nosromy
TpeOyeT H3MECHEHHSI.

Takum 06pa3om, A pa3BUTHS MPOIECCYATEHOTO
3aKOHOJIATEIILCTBA HEOOXOIUMBI M JaJIbHEHITNE CBS-
3aHHBIE C HUM Npeo0pa30BaHUs 3aKOHOJATENBCTBA O
CYAOYCTPONCTBE, C TEM YTOOBI OHO TMO3BOJIUIO CyAaM
BO BCEX BHJaX CyIOIPOHM3BOACTBA M HAa BCEX €ro CTa-

X 3(h(HEKTHUBHO OCYILECTBIIATH IPABOCYANE, & IPax-
JlaHaM ¥ OpraHU3alsIM UMETh K HEMY JOCTYIl U BO3-
MOJKHOCTb 3all[MIIAaTh CBOM MpaBa BO BCEX CYAEOHBIX
HMHCTaHIUSX.

HanpaBneHus pa3sBUTHS NPOLECCYAIILHOTO 3aKO-
HOJATENILCTBA M 3aKOHOAATEIHCTBA O CYIOyCTPONHCTBE.
WHCTUTYT 3aKOHONATENBCTBA U CPABHUTENBHOTO TIpa-
BoBeneHus npu [Ipasutensctee PO nocTosHHO aHaAIM-
3UpYET COCTOSIHHE IPOIECCYaTbHOTO 3aKOHOIATEIb-
CTBa M 3aKOHOJIATEIbCTBA O CYI0yCTPONCTBE, BO3HHUKA-
IOIIFe B 3TOW OONAacTH MpPOOJIEMBI W CIIOCOOBI WX
pemenust. Tompko B MOCIEHIE HECKOJIBKO JIE€T yKa3aH-
HOM TeMe ObLI TIOCBSIIEH Psii HAYUHBIX UCCIIENOBaHUM.
OdyHnaMeHTalIbHbIE H3MEHEHUs 3aKOHOMAATENIbCTBA
2014 r. OpUIM ONIEPaTUBHO MCCIIEAOBAHBI B OUEPEITHOM
m3ganuu KoHnenmuii pa3BUTUS pOCCUICKOrO 3aKOHO-
narenbctBa (T1. 4 «CyneOHas pedopma: BO3ZMOXKHBIE
BapUaHThl PEIICHHA»); MOATOTOBIEH OT3BHIB Ha KoH-
nenuuto equnoro I'TIK.

[TpoGmembl pa3BUTHA TPOIECCYAILHOTO MpaBa
00CYKIAIHCh TAKKE U HA 3aCEAAHMIX KPYTIIBIX CTOJIOB
C y4acTHEM MPAKTHIECKUX paOOTHUKOB U yYECHBIX APY-
IMX Hay4yHbIX M 00pa30BaTeJbHBIX YupexIeHuil. B
XOJI€ 3TUX UCCIIEZIOBAaHUH, 0COOEHHO C y4eTOM 00beau-
HEHUS! BBICIIUX CYAOB M MEPCHEKTUB Pa3pabOTKH eau-
HOTO IIPOLIECCYaNTbHOTO KOJAEKca, CTajla OYEeBHUIHOMN
BO3pOCIIasl aKkTyaJbHOCTh MJCH eIUMHCTBa IIpoliecca,
cyaeOHoro mpasa, yHHU(DUKAMU U AupPepeHInannm
MIPOLIECCYaIbHOTO 3aKOHOAATENbCTBA, KOTOPHIE BBHICKA-
3bIBaNMCh paHee B.A. Pazanosckum, M.C. Ctporosu-
yeMm, H.A. I'pomomnnoit, 3.M. Mypaabss, F0.A. Tlo-
MOBOM U Ap.

B cBs31 ¢ 3TUM NOJIE3HO BCIIOMHUTH U y4eCTh IPH
COBEPIICHCTBOBAHNH  IIPOLECCYAIbHOTO  3aKOHO/a-
TenbcTBa no3uiuio 0. A. TuxomupoBa, KOTOPHIiA elie
B 2001 r. yrBepkaan: «B moBecTke AHS - (GOPMHUPOBA-
HHE IMPOIeCCyaJbHOTO IpaBa». B monTBepxaeHue
9TOH UJIeN OH COBEPIIIEHHO 0OOCHOBAHHO BBIJEIISI P
O0IIMX HHCTUTYTOB CYJONPOU3BOICTBA (OTHOCAIINXCS
KO BCEM €ro BWAAaM W MX OOBEIMHSIONINX): AOCTYII-
HOCTh $I3BIKA CYJIONPOM3BOJICTBA; COCTA3ATEIBHOCTH
CTOPOH; PaBHBII JOCTYI CTOPOH K IIPABOCYINIO; HE3a-
BHUCHMOCTb CyJ1a IIPH PACCMOTPEHUH JIEJT; HOPMaTHBHO-
mpaBoBasi (opManu3anus AEATeIbHOCTH, HaIW4He
(DMKCHPOBaHHBIX INPOLECCYAIBHBIX CTaJMH; MMOCIe0-
BaTEIbHOCTb COBEPLLIEHUS IPOLECCYAIbHBIX ACHCTBUIH,
opopMIIsIeMBIX  TOKYMEHTAIBbHO; IPOIECCyaIbHbIC
CPOKH; YCTAaHOBJICHHE CTaTyca BCEX YYAaCTHHKOB; 3a-
KpeIUICHHe BHUJIOB OOpamieHuil (MCKH, 3asBIICHUS, JKa-
J0OBI U JIp.); PETJIaMEHTAIUsl BUOB JIOKA3aTENbCTB H
Croco00B BX cOOpa U OIEHKH; CIIOCOOBI OIICHKH IOpH-
JMYEeCKUX (DAKTOB; HMOPSIOK NPUHATHUS CyneOHBIX pe-
LIEHHH; TTOPSI0K U CPOKH 00XKaIOBaHUs CyAEOHBIX pe-
wenwuit [2, C.32].

Hano ormeTuts, 4TO Ha KapAMHAIIbHBIE U3MEHE-
HUS 3aKOHOJIATENILCTBA B JaHHOH cdepe B 2014 . ome-
PaTUBHO OTKJIMKHYJINCh U APYTHE YUEHbIE, YUbU OLIEHKU
1 TIPEJIOKECHUS 3aCITyKUBAIOT CEPHE3HOTO BHUMAHMSL.

Ha ocHoBe aHanmu3a HayuyHbBIX MCCIEIOBAHUN
MOJKHO BBIICIUTH CJIEAYIOIIHE HauOoJee BaKHBIC
HANpaBJICHUS] Pa3BUTHS MPOIECCYAIbHOTO 3aKOHOZA-
TEJILCTBA M 3aKOHOJIATEIECTBA O CYAOYCTPOIHCTBE.
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Heo0xoauMo y4MTBIBaTh, YTO, IOMHUMO CBSI3EH
MPOLECCYaTbHOTO 3aKOHOAATENbCTBA C 3aKOHONATENb-
CTBOM O CYAOYCTpOICTBE, Ba)KHOE 3HAUCHHE HMEIOT
TaKXe CBSA3U BHYTPU CaMOTO MPOLECCYalbHOTO IpaBa
B LIEJIOM - MEXAY OTIEIbHBIMHU BUAAMU CYJIOIPOU3BOI-
CTBa, MX MHCTUTYTaMH U Jp.

HecornacoBaHHOCTh 3THUX CBsi3ed, HEOIpaBAAH-
HBIC Pa3INIMs B PETYJIUPOBAHNH OAWHAKOBBIX IPaBO-
OTHOIIECHUH B Pa3JIMUHBIX INporieccax (TPakJaHCKOM,
apOUTpa)XKHOM M JAp.) HAPYIIAIOT KOHCTHTYIIMOHHBIHA
TPUHIUI PaBEHCTBA BCEX IEPE] 3aKOHOM H CyJOM U
MPaBO 3aMHTEPECOBAHHBIX JIUI{ HAa AOCTYN K IPaBOCY-
o (ct. ct. 19 u 46 Koncturynuu PO, cr. 6 Konsen-
MM O 3alUTe IIpaB YeJOBeKa M OCHOBHBIX CBOOOT
1950 r.) [3].

Takux HeompaBAaHHBIX pa3nyuuil, TPeOyIOUIHMX
yHudukanuu mpouecca, ocodenHo B I'TIK u AIIK,
O4YEeHb MHOTO, Ha 4TO 00paIiagoch BHUMAaHNE BO MHO-
THX Hay4dHbIX paboTax. B cBA3M ¢ 3TMM mpencrasis-
€TCsl OYeHb M0JIe3HbIM npeanoxxenue H.A. I'pomomn-
HOHM O NMPUHATHHU HA YPOBHE (efepabHOrO KOHCTUTY-
IIMOHHOTO 3aKOHa OCHOB MpoLECCyanbHOTO
3akoHojaTenbcTBa Poccuiickoit denepanun (3aKoHO-
JlaTelIbCTBA O CYJOMPOU3BOJICTBRE).

TepMuH OCHOBEI 37IeCh UCIIONB3YyeTCd HE B Kade-
CTBe BUJA 3akoHoaaTenbHOro akta BpeMen CCCP, ko-
TOPBIM PETyIUPOBATIUCH OTHOLIEHUS B OTAEIBHBIX OT-
pacisax 3aKOHOJATeIhCTBA HAa COIO3HOM YPOBHE H pa3-
rpaHnyuBanuch nonHomouus: mexay Corozom CCP u
COIO3HBIMH PecITyOIMKaMH, a B KauecTBe Ha3BaHus (e-
JIepalibHOTO KOHCTUTYLIMOHHOTO 3aKOHA, COAepKa-
IIEro MPaBOBbIE OCHOBBI JJIsl HECKOJIBKUX OTpaciel 3a-
KOHOJIaTeJIbCTBA, KOTOPBIE HMEIOT MEXAY coOoil Tec-
HBIC CBS3H (PETyIUPYIOT JUOO BOOOIIE OIMHAKOBBIE,
kak Bo Muorom I'TIK u ATIK, mn60o oYeHb CXOXHE OT-
HOIIICHHS1); OCHOBBI KaK aKT 0ojiee BEICOKOH I0pHInye-
CKOM cuiIBl, 4eM (eepaibHbIi 3aK0H, TOJKHBI OyayT
YYUTBIBATHCS TIPU MPHUHATHH IPOLECCYATbHBIX KOJEK-
COB.

[MpunATHE Ha3BaHHBIX OCHOB Ha YpOBHE (ese-
palbHOTO KOHCTHUTYIIMOHHOTO 3akoHa (4. 3 cr. 128
Koncturynmn P® 310 mo3BoisieT) BO MHOTOM TIOMO-
JKET PelNTh NMpoOIeMbl YHH(HUKALUK IPOLECCyab-
HOTO 3aKOHO/IaTEIbCTBA U M30aBUTHCS OT CBSI3aHHBIX C
HUMH HEIOCTAaTKOB.

B »THX ocHOBax cienoBano Obl ONpPEAETHTh: CH-
CTeMYy TIPOILIECCYaNbHOTO 3aKOHOJATENIhCTBA (KpoMme

VJIK 347.44

3aKOHOJIATEIbCTBA O KOHCTHUTYLMOHHOM CyJONPOU3-
BOJICTBE) M IIpaBWJIa €ro NPHUMEHEHUs (TOJKOBaHMS,
paspeleHus KOJUTM3UH, IPeooieHns TpoOeioB); 00-
mye 3aJayd IPOLECcCYalbHOrO 3aKOHOJATEIbCTBA;
MIPUHLIMIBL TIPaBOCYAUS; BHIBI CYIEOHBIX aKTOB M
MpeIbSBIsEMbIC K HUIM TPeOOBaHUS; paBmiIa GopMu-
POBaHHMS COCTaBa CyJa, pACCMAaTPHUBAIOIIETO JIEJI0, OC-
HOBaHWSA JUIA OTBOJA CyEH, MOPSIIOK 3asiBICHUS U Pa3-
pELIeHUs] X0AaTalCTB 00 OTBOJAX; KOMIIETCHIHIO CY-
JOB; oO0Omme mpaBWiIa O J[IOKa3aTeNbCTBAX U
JOKa3bIBaHUX (B YaCTHOCTH, O CPEICTBAaX J[OKA3bIBa-
HUS); BUJBI IPOU3BOJICTB B Cy/€ IEPBOI MHCTaHIINY;
BU/IBI IPOM3BOJICTB 110 IPOBEPKE M IEPECMOTPY CyAe0-
HBIX aKTOB M OOIIME MOJOXKEHHsS 00 MX COJIEp)KaHUMY;
00IIMe MOJIOKEHHUsT 00 MCIIONHEHNU CYAEOHBIX aKTOB
[4, C.92].

OTH TIOJIOKEHUSI B MPOLECCYalbHBIX KOJEKCAaX
YpEeTyINpOBaHbl IMO-Pa3HOMY, YTO CO3JAET MpEIT-
CTBHUS B OCYIIECTBICHUH TIPABOCY UL,
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Annomayusn:

B Hayunoti cmamve npoananuzuposana mepmMuHOIO2Us, RPUMeHsieMdst Ol OnpedeneHUsl NOPSOKA, CEsI3AHHO20
C npuo6pemeﬂue/vz UCKTIIOYUMENIbHbIX npae Ha 0bvexmbl npOMleﬂeHHOﬂ cobcmeennocmu x03ﬂzlcm6yi0u4umu
cy6'bel<ma/vzu. B cmamwe obocrnosano MHeHUue, 4mo deqbuHuuwz JUYEH3UOHHO20 ()02060}7(1, eco iopuduuecmm npu-
poc)a noszeoJisiem ymeepofcaamb 0 NOCMpOEerRUU pacemampusaemozo ()02060[761 no mooenu peanbhHoco Uil KOHCeH-
CyajilibHO20 002080]761. OcHogbl8a51Cb HA CMAMUCTIUYECKUX OAHHBIX O pecucmpayuu npae Ha 0bvexmbl npOMbZWJZEHHOﬁ
cobcmeeHHocmu U 00 pACNOPANHCEHUU 8 OMHOWEHUU UX, CHOPMYTUPOBAH 8bI800 O MeHOeHYUs O NPO8eOeHUs. OdTb-
Hetuwux HAY4YHbIX U3bICKAHUAX 6 cqbepe UCNOABL306AHUSA 0OBEKINOE npOMblmﬂeHHOﬁ cobcmeennocmu.

Abstract:

In the scientific article the terminology applied to definition of the order connected with acquisition by sub-
jects of business of the exclusive rights to objects of industrial property is analysed. The author has considered
validity mechanisms about alienation of the exclusive rights where one party (owner) transfers or undertakes to
transfer the exclusive right to intellectual property items belonging to her in full to other party (purchaser). A
conclusion that the license contract, proceeding from a legislative definition, by the legal nature can be con-
structed on model of the real or consensual contract is proved. Based on the statistical rights for objects of indus-
trial property granted about registration and about the order concerning them, a conclusion about a tendency for

carrying out further scientific researches in the sphere of use of objects of industrial property is formulated.

Knroueswie cnosa: UHmMelIeKmyajilbHasl C06cm6€HH00mb, u3o6pemenuﬂ, noJjie3Hvie MOOe]lu, npombvlulilernovle

o0bpasyvl, 002060p 00 OMUYIHCOEHUY NAMEHMA, TUYEH3US

Keywords: intellectual property, inventions, useful models, industrial samples, contract on alienation of the

patent, license

B HayuHOi nuTepaType IPHUBOISATCS Ppa3IUYHbIC
Kaccu(UKAIUK BCEX CIOCOOOB MPHOOPETCHUS UCKITFO-
YUTETBHBIX MPaB Ha OOBEKTHl MPOMBIIUICHHON C€O0-
CTBECHHOCTH C UCIOJIb30BAHUEM PA3HBIX KPUTCPUCB. B xa-
YeCTBE OJHOTO pAcCMaTpPHBAETCs NPEEMCTBEHHOCTh
npaBa. «TOT KPUTEPHIl TO3BOIUTEIHLHO HCIIONB30BaTh
10 aHAJOTHH C IPAaBOM COOCTBEHHOCTH, Pa3ZIClUB BCE
CIIoco0bI MPHOOPETEHNSI Ha TIEpBOHAYAIBHBIE W TIPOH3-
BomHEIe» [ 1]. K mpon3BogHBIM criocobaM OTHOCSTCS «3a-
KITIOYEHUE TIPEINPHUHUMATENECKUX WM TPaXXKIaHCKO-
MPaBOBBIX JIOTOBOPOB, HAIIPABIICHHBIX Ha OTUY)KJCHHUE
00BEKTa IPOMBIIUIEHHONH cobcTBEHHOCTHY [2, ¢. 271]
U «CHOCO0BI, KOTOPbIe OCHOBaHbI Ha YHHBEPCAILHOM
npaBonpeeMcTe» [3, c. 101].

B ocHoBe BTOpOH KiIacCH(pUKALNU, HMEIOUIEH
TaKKe BAKHOE TEOPETHYECKOE U NMPAKTUUECKOE 3HAYEe-
HHE, COAEPKUTCS KpUTEPUI HAMNYHS y CO3aaTeNs 00b-
€KTa MPOMBIIIICHHONH COOCTBEHHOCTH JINUHBIX HEUMY-
IIECTBEHHBIX INpaB. Bce 00BEKTHI coracHo JaHHOMN
KiaccH(UKaIMN JEISTCS Ha CIIETYOIIHe: TIEPBBIE - CO-
3[aTeNIl  COXPAHSIOT JIMYHBIE HEMMYIIECTBEHHBIC
npaBa, BTOPBIE — «CO3/1aTEIH HE UMEIOT JIMYHBIX He-
NMYIIECTBCHHBIX IIPaB HA 00BEKTBI HHTeHHeKTyaHBHOﬁ
cooctBeHHOCTH» [4, C. 17]. Tperss Knaccudpukanus -
JIelieHne Croco00B MPUOOpETeHMsI MpaB Ha JOTOBOP-
HbIE W BHEIOTOBOPHLIC. OcHOBaHHEM JOTOBOPHBIX
croco0oB MpHOOpeTeHNs MpaB SBISETCS IOroBop. B
YKClie BHEJOTOBOPHBIX CIIOCOOOB ClielyeT Ha3BaTh
YHHBEpCallbHOE NPaBONPEEMCTBO.

MHOro4YHNCIIEHHBIE CIIOPHI BBI3BIBACT JHICH3UOH-
HBIA JoroBop. Tak, B 3aKOHOAATENHCTBE HE MMEETCS
IPSIMOTO yKa3aHMs Ha BO3ME3THOCTD JAHHOTO TPask/iaH-
CKO-IIPaBOBOT'0 JoroBopa. OHaKo, y9uThIBast 00IIIee T10-
JIO)KEHHE O TPE3yMIILMH BO3ME3HOCTH TPaKIaHCKO-
IIpaBOBBIX OTHOmeHHﬁ, «I0TOBOP OTHOCHUTCA K BO3-
ME3JTHBIM, €CITH B HEM He yKa3aHo uHoe» [5, c. 81]. Ox-
HAKO B CHJIy YHUKAJIbHOCTH OOBEKTOB IIPOMBIIIIICHHOH
COOCTBEHHOCTH HE MOTYT MPUMEHSTHCS MTOJI0KEHHS II.

3 c1. 432 I'paxxnanckoro kojaekca Poccuiickoit ®ene-
parmu (nanee — 'K P®) [6]. B moroBope 10KHBI OBITH
MIPSIMO MIPESYCMOTPEHBI IIeHa TOTOBOPA MM yKa3aHUe
Ha ero 0e3BO3ME3IHOCTh, HHAYE JIOTOBOP SIBJISETCS He-
3aximo4eHHbIM. CornacHo myHkTa 2 ctateu 1234 TK
P® [7] paccmarpuBaemblili JOTOBOp 3aKJIHOYAETCS B
MMUCBMEHHOU (popMme.

Hcnonp3yst 3akOHOOATENbHYIO AeHUHUIIHIO JIH-
[IEH3UOHHOT'O JIOTOBOpPA, aBTOP C(HOPMYIHPOBAT BBI-
BOJI, 4TO IO CBOEH IOPUINYECKON NPUPOJE TAKOH JOro-
BOp CTPOUTCS TI0 MOJICTH PEATFHOTO WITH KOHCCHCYaITh-
HOro JoroBopa. [IprBeeHHbIN BBIBO/I OCHOBAH Ha TOM,
4TO caM Mo cebe HeMaTepuallbHbIA Xapakrep 0ObEKTOB
MPOMBIIIIEHHON COOCTBEHHOCTH, HE ABISETCS OCHOBA-
HHEM HEBO3MOXHOCTH ITOCTPOEHHSI PEaIbHOTO JIMIIEH-
3MOHHOTO J1oroBopa. ObpatnmMcs K OyKBaJbHOMY TOJ-
koBaHwiO 11. 2 cT. 433 'K PO [6], uto mo3BossieT npuidtu
K BEIBOJY: B IPaKAAHCKOM 3aKOHOJIATEIILCTBE PEYb HIIET
0 Tiepeiave NMYIIECTBA, K KOTOPOMY OTHOCSTCS M HeMa-
TepUaJIbHBIC OOBEKTHI TPAXKIAHCKOTO IIPaBa.

VYuurteBas M3I0)KEHHOE, MOXKHO KOHCTaTHpPOBATh,
€CIIH OTPaHWYMBATH BO3MOXKHOCTH Iiepefadd OOBEKTa
TIPOMBIIIIEHHON COOCTBEHHOCTH IO MOJIENe PEabHOTO
JIOTOBOPA TOJBKO MaTepHAIBHBIMU OOBEKTAMH, TO «3TOT
(baKT HEOTIPaBIAHHO CO3/1aCT OTPAHMYCHHUS TSI BO3MOXK-
HOCTH 3aKJIFOUEHIS IIPETyCMOTPEHHBIX 3aKOHOM Peajlb-
HBIX JIOTOBOPOB, YTO SIBJISIETCSI MPOTHBOPEYMEM IIPHH-
Iy cBOOOIBI JOroBOpa» [8].

ABTOpOM MpPOBEAECH aHAIN3 OCHOBHBIX IOKa3are-
JIeH, XapaKTepu3yIOLINX JUHAMUKY [TOKa3aTeseH 1o no-
JTAHHBIM 3asBKaM W BBIJIAHHBIM ITATCHTaM I10 n300peTe-
HUSM, TIOJIC3HBIM MOJICNISIM M HPOMBIIUICHHBIM 00pas3-
mam 3a 2014-2017 romer (tabmuma 1), a Takxke
pe3yabTaThl FOCYAAPCTBEHHON PErHCTpaly pacropsi-
YKEHHH UCKITIOYUTENBHBIMH MIPaBaMH IO 00BEKTaM IIpo-
MBIIIUIEHHON COOCTBEHHOCTH M IIE€PEX0Ja HCKIIOYH-
TENBHBIX MPaB 0€3 JOTOBOPOB.
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Tabuuma 1

JuHamuka 00beMHBIX OKa3aTeell 10 N300peTeHusIM, MOJIe3HbIM MO/IeJISIM M MPOMbIILTIEHHBIM 00pa3uam

32 2014-2017 r. 1.

Bupl 00bEKTOB MPOMBINUICHHON 2014 2015 2016 2017
COOCTBEHHOCTH
M3o6perenust
ITonaHo 3asBOK 40308 45517 41587 36472
3aBepIIeHO pacCMOTpEHHE 43340 42459 46206 35856
Briano naTeHToB 33950 34706 33536 24180
IMonesHple MoaEIN
Tlogano 3asBoK 13952 11906 11112 10643
3aBepiIeHo pacCMOTPEHUE 14204 11215 10044 14694
Briano naTeHToB 13080 9008 8875 5152
ITpoMbiItiIeHHBIE 00pa3IIbI
ITogaHo 3asBOK 5184 4929 5464 6487
3aBepIleHO paCCMOTPCHUE 5466 5009 5312 8777
Brigano nateHTOB 3742 5459 4455 8774

HUrak, no cpaBHenuto ¢ 2016 romom B 2017 rogy
KOJIMYECTBO 10 JaHHHIX B PocmareHT 3asBOK Ha M300-
perenue cHU3WIOCh Ha 12,3%. DTta TeHAeHIUs KOCHY-
Jach 3asBOK, MOJAHHBIX KaK POCCHHCKUME 3asBUTE-
nsaMA (MX KOJIHYIECTBO YMEHBIIMIOCH Ha 15%), Tak u
WHOCTPAHHBIMH 3asBUTEISIMUA (YMCHBIIICHHE COCTa-
Buno 7,5%). Ilo oTedecTBEHHBIM 3asBKaM 3TO CTajo
pe3yabTaTOM CHHXKEHHUS KOJIMYECTBAa 3asBOK, IOJAH-
HBIX M0 Tpouenype OecrnoNUIMHHOIO MaTeHTOBAaHUS,
npeaycMoTpeHHoH ctatbeit 1366 Konekca, a Takke He-
JIOCTaTOYHOM NaTEHTHOM aKTUBHOCTH POCCUMCKHUX
HaYYHO-MCCJIEJIOBATEIbCKUX HHCTUTYTOB M BBICIIMX
Y9eOHBIX 3aBEJCHUI. YMCHBIICHHE KOJIUYECTBA IIO-
JTAHHBIX HHOCTPAHHBIMU 3asSBUTEIISIMH 3aSBOK COCTaB-
nset no crpanam: CIIA-9%, T'epmanusa-11%, Kuraii-
22%.

Uro kacaeTcst moJie3HbIX Mojeneit, To B 2017 roxy
MPOIOJDKIIIOCH CHI)KEHHUE TIOCTYIUICHHUS 3asiBOK Ha T10-
JIE3HYIO MOJIENb, YTO CBSA3aHO, C OHOM CTOPOHEI, C BBE-
nerreM B 2014 roxy mpoBepodHOH 3KCTIEPTU3HI 3aBOK
Ha IOJIE3HYI0 MOJIENIb, a, C IPYTrOH CTOPOHBI, C O0IIUM
CHIDKEHHEM NAaTEeHTHOW aKTHBHOCTH HaYYHO-HCCIIE0-
BaTEeJIbCKUX MHCTUTYTOB M BBICHINX y4eOHBIX 3aBeje-
Huil. B 2017 rony Bo3pocio Ha 4,63% koau4uecTBo pac-
CMOTpPEHHBIX 3aBOK Ha TOJE3HYIO0 MOMAEIH, IPH 3TOM
BO3POCIIO KOJMYECTBO pEmICHHH 00 OTKa3e B BBIAAYE
nateHTa Ha 33,85% U peuieHuid o Bblaye MaTeHTa Ha
4,4%, B TO BpeMs KaK YMCJIO PEUICHUH O NMpU3HAHUU
3asBKM OTO3BaHHOH cokpaTtmiioch Ha 7,14%. 310 oTpa-
KaeT OKOHYATENbHO C(OPMHPOBABIIYIOCS B AKCHEp-
TH3€ TPAKTHUKY OIEHKH MaTeHTOCHOCOOHOCTH II0JIe3-
HBIX MOJIeJIeif Ha OCHOBaHUH HOBBIX HOPMATHUBHBIX J0-
KYMCHTOB.

Tak, B 2017 roay pOCCHUMCKHUMH 3asBUTEISIMU
ObLTM TIoJIaHBl 3263 3asBku (Ha 872 3asgBKH OOJBIIIE,
gem B 2016 roxy), uto coctaBmieT 50,3% ot obrmmero
YrciIa IOAaHHBIX 3asBOK (B 2016 romy 3TOT moka3aTeisb
0611 Ha ypoBHE 43,8%). KonmnuectBo 3asBOK, mocTy-
MIUBIIMX OT MHOCTPAHHBIX 3asBHUTENCH, YBEIMYMIOCH
Ha 5% u coctaBuio 3224 3asBku. IIpu paccmoTpeHun
3asBOK Ha BbIJadyy MaTeHTa Ha IPOMBIIUICHHBIH 00pa-
3e1; OoJbIIOE BHUMAaHME YJCISUIOCH 33j1a4e, CTOSIIeH
nepes] BEAOMCTBOM, TI0 COKPAIIEHUIO CPOKOB UCIIOTHE-
HUS aIMHUHHUCTPATUBHBIX IPOLIETYD.

B teuenun 2017 roga HaOMIOIANOCH YBEIHMUYCHHE
KaK MOCTYIIICHUS 3asBJICHUH O PErHCTpalyy pactops-
YKCHHST HCKITIOYHTEIEHBIM TIPABOM I10 HOTOBOpY (3478
3asBJICHHI), TAK M YMCJIO yKa3aHHbIX B JIOTOBOPax 00b-
eKTOB MaTeHTHOTO TipaBa (8387 m300peTeHuit, momues-
HBIX MOJIeJIeH U MPOMBIIUIEHHBIX 00pa3noB). Konnye-
CTBO ITOCTYIMBIIHUX 3asBJICHUN YBEJINYMWIOCH MO CPaB-
Henuto ¢ 2016 romom Ha 7,5% (B 2016 r. - 3236), a
KOJINYECTBO YKa3aHHBIX B HUX IATEHTOB yBEJIHYUIOCH
Ha 18,3% (B 2016 r. - 7091). 3apeructpupoBano 2991
pacrniopsbkeHue B oTHomeHuH 7356 o0bexToB. Konnye-
CTBO 3apeructpupoBaHHbiXx B 2017 romxy pacmopsbke-
HUH UCKITIOYUTENIHBIM IIPaBOM 110 cpaBHEHUIO ¢ 2016
TOZIOM YBEJIMYMIOCH TOYTH Ha 2%, a KOJIMYECTBO Ia-
TEHTOB, YKa3aHHBIX B 3apETHCTPHUPOBAHHBIX PACHOPA-
KEHHSAX MCKIIOUYUTENBHBIM IIPABOM 110 JOTOBOPY, yBE-
muannocs Ha 11%.

JluHaMuKa perucTpanuyl pacnopsKeHUs] UCKIIO-
YUTEIBHBIM IIPABOM IO IOTOBOPAM 00 OTUYXIEHUH, O
3aJI0Te MCKIIIOYUTENBHOTO TIpaBa M O MPEIOCTaBICHUN
MIpaBa MCHOIB30BAHUSI N300PETEHHH, OJIE3HBIX MOJIe-
JIeH, TPOMBIIUIEHHBIX 00pa3noB 3a nepuof ¢ 2013 no
2017 ronel mpencTaBieHa B Tabuuie 2.
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Tabuma 2

JInHAMHKA pacnopsizKeHUs! HCKJIIOYATEIbHBIM MPABOM HA 00beKThI POMBIILJICHHO COOCTBEHHOCTH 32
2013-2017 r. r.

Iokazarenn 2013 2014 2015 2016 2017
Bcero 3ap.eFI/ICTpI/IpOBaHO PaCIOpPSHKCHUI IO JIOTOBOPY, B 3123 2965 2858 2939 2991
TOM YHCJIC:
- IOTOBOPY 00 OTYYXKIICHUH NATCHTA 1274 1237 1191 1347 1223
- JIOTOBOPY O MPEIOCTaBJICHUU IpaBa WCIOJIb30BAHUS - 1422 1256 1243 1119 1409
LICH3UHU
- IOTOBOPY 3aJiora 20 15 13 9 13
- JIOTOBOPY O BHECCHUH M3MCHCHUI B 3apCTUCTPUPOBAHHOC 307 318 248 325 214
pacropsbKeHne
- JIOTOBOPY O JIOCPOYHOM MPEKPAIICHUH 3apETrHCTPUPOBaH- 100 139 163 139 132
HOT'O PacroOpsDKEHUS

Kak BugHO M3 TaOmuipl 2, KOTUYECTBO 3aperH-
CTPHPOBAHHBIX PACMOPSDKEHUH 110 IOTOBOPY 00 OT-
gyxaeHun B 2017 roxy cHusunocs Ha 9,2% 1o cpaBHe-
HUIO C MPEIBIAYIIHUM I'OJI0M, IPU 3TOM MOYTH Ha 26%
YBEJIMYUIOCH KOJIMYECTBO 3apETUCTPHPOBAHHBIX pac-
MOPSDKEHUH TI0 TOTOBOPY O NMPeI0CTaBICHUH IIPaBa 1c-
MOJIb30BaHUA. Takas CTaTUCTHKA MOXET CBUAETEINb-
CTBOBaTh 00 YBETMUEHUN 00beMa UCTIOIB30BaAHUS 00b-
€KTOB ITaTEHTHOTO NpaBa B 3KOHOMHKE cTpaHbl. Kak u
B IPEABIAYIINE TOJbl, HE3HAYUTENBHO 3apErHCTPUPY-
I0TCSL 1OTOBOPHI 0 3anore. 3a 2017 roa 3apeructpupo-
BaHO Bcero 13 1oroBopoB o 3ajiore B OTHOLIEHUH 21
nareHTa. [Ipencrasiennas B Tabuuie 2 cTaTUCTHKA O~
Ka3bplBaeT, 4YTO 3aJOTOJEPXKATENN II0OKa HE TOTOBBI
BKJIaJbIBaTh (DMHAHCOBBIC CPEACTBA B POCCHHICKHUE T1a-
TEHTBHI.

ABTOp CYMTaeT, YTO K OCHOBHBIM JOTOBOPHBIM
(opmMaM, KOTOpBIE HCIOJB3YIOTCS CyOBEKTaMH Tpen-
MPUHAMATENIECKOI NeaTeNTbHOCTH AT KOHKYPEHINH Ha
PBIHKaX TOBapOB (paboT, YCIyT) CleyeT OTHECTH JI0T0-
BOpBI 00 OTYYXJICHUM NATEHTa U JOTOBOPHI O Mpemo-
CTaBJICHUHM TIpaBa MCIOJIb30BaHUS JIHLEH3UN. IMeHHO
M3y9IEeHHUIO TAKHX JIOTOBOPHBIX (POPM HEOOXOIMMO ye-
JUTh BHUMaHHE NIPH JANBHEWIINX HAyYHBIX H3BICKa-
HUSX. 3aKOHOAATEIbCTBO IPUMEHHUTEIBHO K JIMIEH3H-
OHHOMY JIOTOBOPY CO3/1aJI0 YCIIOBHSI JUIS OCYILIECTBIICHHUS
WCKJIIOYUTENIBHBIX TIPaB Ha OOBEKThI IMPOMBILLICHHON
COOCTBEHHOCTH TIOCPEICTBOM Iepeiaud IpaBa HC-
MOJIF30BaHUS OOBEKTa B ONPEACTCHHBIX Ipeaenax.
Peup maer o mpenocTaBieHNH TIpaBa UCIOIBb30BAHMS, a
HE O Iepeade WM OTIYXICHUH HHTEIJICKTYaIbHBIX
MpaB Ha OpUTHHAT 00BEKTa WIH HA €ro KOmHio. Takum
00pazoM, Takoi crienuUIHbIA 00BEKT NpaBa Kak 00b-
€KT MPOMBIILIEHHOH COOCTBEHHOCTH HE TIO3BOJISIET OCY-
HIECTBISITh KIACCHYECKOE BIIAJEHUE, UTO HE MO3BONSET
KJacCHU(UIMPOBATh JIMIIEH3UOHHBIH JOTOBOpP Kak pe-
aJbHBIN WM KOHCEHCYaJIbHbIH.
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THE SECURITY OF WITNESSES AS PARTICIPANTS IN CRIMINAL PROCEEDINGS

Annomauusn

B cospemennwiii nepuod paseumus npobiema obecneuenust IUYHOU 0e30NACHOCIU YYACMHUKO8 Y20I06HO20
€y0onpou3e00cmea, 6 Mom Hucie ceudemenei cmana 0co6eHHo akmyanvhol. B cmamve paccmompennvl 6onpocoi
obecneuenusi 6e30nacHocmu ceudemeneli Kax y4acmHuKos y20106H020 CYOONPOU3800Cmaa.

Abstract

In the modern period of development, the problem of ensuring the personal safety of participants in criminal
proceedings, including witnesses, has become particularly relevant. The article deals with the issues of ensuring
the safety of witnesses as participants in criminal proceedings.

Knroueswie cnosa: yeonoeroe cydonpowsoacmeo, obecneuerue 6e3onacyocmu, ceudemeis.

Key words: criminal proceedings, security, witness.

Tl'ocynapcTBeHHas 3amuTa CBUAECTENEH - BaXKHE-
mue ycnoBusi 3()(GEeKTHBHOCTH pacciieoOBaHUs Ipe-
CTYIJIEHUH W OTHpaBiieHus TpaBocynusi. OueBUIHO,
YTO y4acTHE CBUAETEIIS B YTOJIOBHOM IIPOU3BOJICTBE HE
JOJDKHO BJIEYh YIPO3y €ro 3aKOHHBIM IpaBaM. [ocy-
JTAPCTBO O0SI3aHO YKPEIHTH MIPABOBEIE CPEICTBA 00ec-
nedeHust ero OesomacHoctH. IlpuMmeHeHne mep Oes-
OITaCHOCTH, 00s3aTeNbHO OyAET CHOCOOCTBOBAThH pe-
IICHHI0 MHOTUX  NPUHIMIHAIGHBIX  BOIPOCOB,
BO3HHUKAIOIIUX Ha JOcyneOHOM mpom3BoacTee. Obec-
neyeHne 6e30MacHOCTH CBHJCTENS JacT MOJO0XKHUTEIb-
HBbI€ TPOJBIKEHUS B PACKPBITUU U pPaccleIOBaHUU
MPECTYIUIEHUsS. Y CBUAETENS He BO3HUKHYT OIACEHHs
3a CBOIO XHU3Hb M KU3Hb POJHBIX U OJIM3KUX, TaK Kak
TOCYy/IapCTBO O0ECIEeYUT eMy HaJlekKHYI0 3almTy [3,
c.16].

OnuH U3 crocoOOB MPeAOTBPAIICHUS YTEUKH HH-
(hopMarmy o 3amIUIaeMoM JIHIE W Mepax 0e30macHo-
CTH - MAaKCUMAaJbHOE OTpaHIMYCHHE KOJIMIECTBA YIacT-
HUKOB CIICJICTBEHHOTO JEHCTBHS, OTKa3 OT ITOHATHIX,
KOrJla UX y4acTHe 3aBHCHUT OT YCMOTPEHHS clieoBa-
tens (4. 1.1, 2 ct. 170 YIIK P®), a xorzma 310 HEBO3-
MOJKHO, CBOEBPEMEHHO TNPEAyNpeXaaTb O Hepasriia-
[ICHUH 3THX JaHHBIX.

[To cBOMM TIOTHOMOYHSM CII€IOBATENb, OPTaH J10-
3HAHWSI SBJIIOTCSI CYObEKTaMH MPUMEHEHHS Mep 0e3-
OTMacHOCTH, TpenycMoTpeHHbix c¢1.11 VIIK P®, a mo
®enepanbHOMy 3aKoHY «O rocyJapCTBEHHOM 3aluTe
MOTEPIICBIINX, CBHJCTEICH W MHBIX YYaCTHUKOB YTO-
JIOBHOTO CYIOTIPOU3BOCTBAY - CYOBEKTaMHU, TPUHUMA-
IONIMMHU PEIICHHE O MIPUMEHEHUU Mep 0e30MacHOCTH.
IIpuMeHsist yromoBHO-TIPOLECCyalbHBIE MEPhI Oe30mac-
HOCTH, CJeloBaTellb, a PAaBHO U OpraH J03HAHUS,
JIOJDKHBI 00ECTICUNTh HEePa3TIIalleHne CBEICHUH ITyTeM
npenynpexaeHus ydacTHUKoB 1mo ¢T.311 u 320 YK PO
[2,c.272].

HecmoTps Ha oTcyTCcTBHE HPSAMOTO YKa3aHUS B
VIIK P® u YK P®, HeoOxoqumMocTh OTOUpaHUS Clie-

JIOBaTeNieM, OpraHoOM JI03HAHUS MOJIMCKU O Hepasriia-
LIEHHH CBEJCHUI 0 Mepax 0e30MacHOCTH UCXOIHUT U3
00IIMX 327124 YTOJIOBHOTO CyJONPOU3BOJICTBA U IPHH-
1uIia OXpaHsbl IpaB U CBO60}1 Y4YaCTHUKOB YT'OJIOBHOI'O
mporecca.

OTtoOpanue TMOANKMCKA O HEpasIJalleHUH SBII-
eTcsi OCHOBHBIM, HO HE EIMHCTBEHHBIM CPEICTBOM,
MIPECEKAIOINM yTeUKy MH(OpManuu O 3aluiiaeMoM
JIMIE U IPUMEHEHHBIX Mepax OesomacHocTH. Obecte-
YEeHHE TalHbI CBEACHUH O 3aIIUIIAeMBIX JIMIAX U Me-
pax 0e30macHOCTH HE MOXKET CYUTAThCS IDPEKTHB-
HBIM, €CJIM OTCYTCTBYET KOMILIEKCHBIN noaxon. dene-
panbHbIi 3akoH oT 27 urona 2006 1. Ne 149-d3 «O6
uHhopMaLuu, THHOPMAIIMOHHBIX TEXHOJIOTHSX U O 3a-
UTe MHPOPMAIMM) 3aIUTy UHOOPMALIUH TIPEICTAB-
JISIET B BUZE IPHUHSTHS NIPABOBBIX, OPTaHU3aINOHHBIX U
TEXHUYECKUX Mep. B 3Toii cBs3M B yrojoBHOM cyno-
TIPOM3BOJICTBE TallHa CBEICHNUH O 3alUIIAEMbIX JIMIAX
1 Mepax 0e30MacHOCTH JA0JDKHA 00eCIIeYNBATHCS COBO-
KYITHOCTBIO yTOJIOBHO-ITPOIIECCYaNIbHBIX U HEMpOoIec-
cyansHbIX Mep [1, ¢.35].

Takum 06pa3oM, MEXaHHU3M 3aIUTHl CBEACHUH O
Mepax 0e30MacHOCTH M 3aIIMIIAeMBIX JIMIAX IMO3BO-
JISET CIEeI0BATENsIM, OpTaHaM JIO03HAHUS, pabOTHHKaM
MOJIpa3IeIeHUil TOCYJapCTBEHHOM 3aIUTHI UCTIONHATH
BO3JI0KEHHBIE 0053aHHOCTH 110 3aIUTe HH(HOPMAIHH O
3alUIa€MbIX JIMIIAaxX W MPUHATBIX MEpax 0e30macHo-
CTH M IIpECEKaTh Pa3IJIAIICHNs YKa3aHHBIX CBEICHHH.

Peanmu3zanust B yroJoBHO-TIpOIECCYaNIbHOM aesi-
TENILHOCTH CHCTEMbI Mep, HalpaBJICHHBIX Ha 3aIIUTY
KHM3HH, 3710pPOBbsl U UIMYIIIECTBA CBUIETEICH, TO3BOJIUT
rapaHTHPOBATh UX OECTIPEIIITCTBEHHOE YyUacTHe B PO-
W3BOJICTBE 110 YTOJIOBHOMY JIey, OOECIIEUUT peansa-
ILIUIO MTPaB YYACTHUKOB YTOJIOBHOTO CYIOTIPON3BOICTBA
1 3aIUTYy UX XU3HU U 3J0POBbA, U TEM CaMbIM CTaHET
CPEIICTBOM O0ecTIeYeHHs] He TOJILKO (U3NIECKON Oe3-
OIIACHOCTH, HO M CPEICTBOM OOeCreueHHs ICuxuye-
CKOH M MaTepHaIbHOW 0€30TTaCHOCTH.
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CucremMa MEXIyHApOJHOTO MpaBa IPEACTABIET
€000}t HabOp FOPUIUUECKUX HOPM, XapaKTepU3YIOIIU-
€csl COOTBETCTBYIOLIEH LEIOCTHOCTBIO M HEIOCPE-
CTBEHHBIM CHCTEMAaTHYHBIM HOJpa3Ie/ICHIEeM Ha OTHO-
CHUTEJIbHO HE3aBUCHMBIE 4acTu (OTpaciH, IOA0TPaCIIy,
WHCTUTYTHI). MaTepHaabHBIM CHCTEMOOOPa3yIOINUM
AIIEMEHTOM ISl MEXIYHapOJHOTO TIpaBa BBICTYMAeT
KOMIUIEKC MEXXIyHapOJHBIX MPABOOTHOLICHNH, KOTO-
PBIIl OHO MPHU3BAHO PEryaupoBaTh. KitoueBbIMU 10pH-
JMYECKUMH U MOPaJIbHO-MIOJIMTHYECKUMH CHCTEMOO0-
pasylomMH (akTopaMu BBICTYIIAIOT LEIM M TPHUH-
LUIBI MEeXAyHApOJHOTO npaga [1, c. 256].

MexyHapoJHOMY NpaBy IpeAcTaBisieT co0oit
0co0yI0 CUCTeMy IpaBa U COIEPXKUT OIpPEIeICHHYIO
COBOKYITHOCTh MEXTyHAapOJHO-TIPABOBBIX HMPHUHIIUIIOB
1 HOPM, KOTOpbIE pa3padaThIBalOTCS M MPHHUMAIOTCS
CyOBEKTaMH MEXIyHapOJHOTO TIpaBa, IpU3BaHHBIE Pe-
TYINpOBaTh TPABOOTHOIICHMS MEXIy CTpaHaMH,
HapoZaMH, OOPIOIIMMHUCS 33 CBOI HE3aBHCHUMOCTH,

MEXITyHAPOJAHBIMH OPTaHU3AIMAMH, TOCYIapCTBOIO-
JOOHBIME 00pa30BaHUSIMH, & TaKXKE, B OMPEACICHHBIX
ClTydasix, IPAaBOOTHOIIEHHS C y4acTHEM (PU3MYCCKHX H
FOPUINYECKUX JIHII.

MeXayHapOIHOE MPaBO MPHUCYIIH HEKOTOPHIC
OCOOEHHOCTH B OTIMYHME OT KaKOTO-JIMOO IMPOYETO
HAI[MOHAJILHOTO TIpaBa:

— MEXIYHAPOIHOE MPABO — MPHHITUITHAIBHO ITy0-
JIUYHOE, OHO TPU3BAHO COTJIACOBBIBATH H PETYIUPO-
BaTh UMCHHO TOCYJApCTBEHHBIC (TOYHEE, MEXKTOCYyIap-
CTBCHHBIC) ITyOJIMYHBIC HHTEPECHL;

— B MUpE HE UMEETCs ¢IMHOM He3aBUCUMOH BJIaCT-
HOW CHJIBI, KOTOPAas, B OTIMYHE OT OTICIBHBIX TOCY-
JIapcTB, obecrieyrBaia Obl YCTAHOBJIICHUE U COOMIO/IC-
HUE 0OJUTaTOPHOTO OOBEKTHBHOTO MEXIYHAPOIHOTO
paBa;

— B OTJIMYME OT BHYTPHUTOCYJAPCTBEHHBIX MPaBO-
BBIX CHCTEM, BKITIOYAIOIIMX BCEOOBEMITIONINNA KOPITYC
00BEKTHBHOTO TIPaBa, MEXIYHApOIHOE OOBEKTHBHOE
MPaBO XOTS M PACIPOCTPAHSICTCS HAa BCE COOOIIECTBO
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TOCYAapCTB, HO PEAIBHO CBOAUTCSA K «MEXAYHapOJ-
HOMY OOBbIYar0 Kak JI0Ka3aTelbCTBY BCEOOIIEH Ipak-
TUKH, TIPU3HAHHOW B KauecTBE IPABOBOW HOPMEI», a
TaKKe K «0OINM IPUHIIUIIAM [TpaBa, TPU3HAHHBIM -
BWJIN30BaHHBIMU cTpaHamm». CyOBEeKTHBHOE K€ MEX-
JIYHapOIHOE TIPABO, BBIpAXKAIOIIEeCS B MEXKAYHAPO.I-
HBIX JOTOBOpaxX, pacHpOCTPaHsIETCs JIUIIb Ha TOCynap-
CTBa — CTOPOHBI COOTBETCTBYIOIIX JIOTOBOPOB.

CucteMbl BHYTPHUTOCYJapCTBEHHOTO TIpaBa H
MEKAYHAPOIHOTO MpaBa MPaKTHIECKU EAUHBI X HE MO-
TYT IIPOTHBOPEYUTH APYT APYTy, HA000pOT, OHH Tec-
HBIM 00pa30M conpHUKacaroTcs U nepervieratorcs. Eciu
BHYTPUIOCYJapCTBEHHAs IIPaBOBasi CUCTEMa, KaK CBHU-
JIETEJILCTBYET MCTOPUYECKUH OIBIT, MOXET SIBISTHCS
CaMOJIOCTaTOYHOH, TO MEXAYHApOJHOE MPaBO HE MO-
JKET JIeHCTBOBATH BHE CBS3EH C HAITMOHAIBHBIM [IPAaBOM
CTpaH-Y4acCTHUI] MEXKyHApPOJHBIX IIPABOOTHOILICHHH 1
pa3pabOTINKOB HOPM MEXTYHAPOIHOTO MpaBa.

[MpakTHdyeckn  MeXIyHapogHOE  IyOJMYHOE
MPaBo, €r0 HOPMBI HaXOJAT CBOE pealbHOE NMPHUMEHe-
HHE W BBIPAXEHHE B KOHEYHOM HTOTE IOCPEICTBOM
TpaHc(h)OpMHUPOBAHKS B HAIMOHAIBHOE TPABO OTAEIb-
HBIX TOCYIApCTB. DTO KacaeTcsl U OObIYHO-NIPABOBHIX,
Y KOHBEHIIMOHHBIX HOpM. Ho eciin o01ue npuHIUIIEL
npaBa MOT'YT IPUMEHSTHCS B HALIMOHAILHOM TPaBOIO-
psiiKe B KauecTBe OOBIYHO-TIPABOBBIX U 0€3 UX 3aKOHO-
JIaTeJILHOTO 3aKpPEIUIeHUs], TO KOHBEHIIMOHHBIE HOPMBI
Y NIPUHIXIBI MEXYHAPOIHOTO 1IPaBa 1o CYIIECTBY HE
MOT'YT OCYHIECTBIIITECSI TOCYJapCTBOM HHAYE Kak Oy-
Jy4H 3KCIUTUIUTHO TIEPEBEACHHBIMY B HAIIOHAIbHBIN
tdopmar [3, c. 28].

[Tpeamer peryanpoBaHus MEXIyHapOJHOTO ITy0-
JUYHOTO TIpaBa - 3TO B PEaJbHOCTH JHOO OmpeesneH-
HbIC N3MEHEHUS, JIN0O0 HEM3MEHHOCTh JIEHCTBYIOIIETO
BHYTPEHHETO TPaBONOPsAKa TOTOBAPUBAIOLINXCS (CO-
TJIACOBBIBAIOIINX CBOU MHTEPECHl) Tocynapcts. Corna-
COBBIBaE€MbIC U3MEHEHHsI IPH 3TOM MOTYT OTHOCHTBCS
K CaMbIM pa3HOOOpa3HbIM cepam BHYTPHHAIMOHAIIb-
HOTO IIPAaBOBOTO PETyJINPOBAHHUS.

BaxHo 0003HAa4YNTh, YTO y CHUCTEMBI MEXKIyHa-
POZHOTO IpaBa UMEETCS CBOSI CTPYKTYPA, MOJ KOTOPOH
MoApa3yMeBaeTcs BHYTPEHHEE €€ CTpPOEHHE, B3anMo-
CBSI3b COCTABHBIX 4YacTeil M 3JeMeHTOB. MHBIMH cIlO-
BaMHM, 3TO BHYTpPEHHEE CTPOCHHE CHCTEMBI, COOTBET-
CTBYIOIasl YHOPSAJOYEHHOCTh €€ OT/AENBHBIX JJIEMEH-
TOB.

YJK: 343.971

B kavecTBe Ba)KHEWIIETO CHCTEMOOOPA3YIOMIErO
9JIEMEHTAa MEXIyHapOJHOTO NpaBa BBICTYIAIOT €ro
npuHounbl. COBpeMEHHast MPAaKTHUKa MEXTyHapOIHBIX
MIPaBOBBIX OTHOILCHHUH 3aCTaBIISIET 3alyMaThCs HaJ| (-
(DEeKTHBHOCTBIO U MPUMEHUMOCTBIO MPUHIUIIOB MEX-
IOYHapOZHOTO TIpaBa B HOBBIX, W3MEHUBIIUXCS U
BEChbMa IMHAMHUYHO Pa3BUBAIOLINXCSA YCIOBHSAX COBPE-
meHHoro mupa. Kak cipaBemyineo ormeuarot M.B. Ma-
kaposa, N.1O. JlsacuHa B HacTosImee BpeMs MPOMCXO-
JWT IOCTOSTHHOE HAPYIICHNE MarucTPaNbHbIX IPHHIIH-
TIOB MEXIyHapOJHOTO TpaBa, KOTOPHIE 3aKPETUICHBI B
Ycrase OOH [2]. B xauecTBe npuMepoB HapyIIEHUs
TaKUX MPUHIMIOB MOXXHO O0O3HAYMTh arpecCUBHYIO
BOCHHYIO MONUTUKY npaButesscTBa CIIIA B oTHOmIE-
Hun IOrocnaBun B 1999 roay, OTKpBITBIE BOEHHBIE
JeicTBus BoopykeHHbIX cui B 2003 roxy Ha TeppuTo-
pun Upaxa. Kpome 3toro umerorcst npuMeps! Hapy1ie-
HUSI ¥ TEPPUTOPHATBHOMN [IETOCTHOCTH TOCYIapCTB, Cy-
BEPEHHOT'O PABEHCTBA rOCYJapCTBa, IPUHIINIIA HEBME-
IIaTeNIbCTBA BO BHYTPEHHHME JeNla TOCYAapCTBa U JIIp.

Takum 00pa3oM, MOXHO C(HOPMYIHPOBATH BBI-
BOJI, UTO CHCTEMa MEKAYHAPOIHOTO TpaBa OCHOBBIBA-
€TCsl Ha XapaKTepHBIX AJIsl Hee NPHHIMIAX U IEeJsX,
HMEeT COOTBETCTBYIOIYIO CTPYKTYpy LeJeH U NpHH-
LUIOB, 00JaaeT XapaKTepHOH U1 Hee CTPYKTYpOH,
COOTBETCTBYIOIIMMH METOJaMu (pOPMHUPOBAHHUS U Jesi-
TEJIBHOCTH, Pa3BHBAETCSI B COOTBETCTBHU C IIPUCY-
IIUMHU €1 3aKOHOMEPHOCTAMH.
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MODERN REALITIES OF THE CRIMINAL SUBCULTURE IN RUSSIA AND WAYS TO COMBAT

Annomauus.

B nacmosiwyeti cmamve aemop, packpviéaem cyuHOCms KPUMUHATLHOU CYOKYIbMYPbl, NPUYUHLL €€ PA36U-
mus 6 Poccuiickoit @edepayuu, eausnue Ha MOA00EHCHYIO cpedy U CHOCOObL HOPLOBL ¢ NPECMYNHOU UOEON02UE.
Oznawaemcsi CMamucmuKa 0CyHCOeHHbIX HeCOBEPUIEHHONEMHUX 3 meKywutl 200. Meacdy mem, packpuleas npu-
YUHBL 0CGUAHMHO20 NOBEOEHUs. NOOPOCIKOE, A8MOp NOOPOOHO YKaA3bleaem Ha Npobaembl U YCI06Us PA3GUMUS
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Mon00edcu 8 cospemeHHOM obujecmee. TIpunumas 6HUMAHUE GbLCOKULL YPOBEHb NPECMYNHOCIU CPeOU Hecosep-
UWIEHHOIEMHUX, aemop yKa3vleaent Ha Heobxo0umMocmeo npoeedeHuﬂ Komnjiekca Meponpuﬂmuﬁ, Hanpaelernvblx Ha
CmadbuIU3aYUIO COYUAIbHO-IKOHOMUUECKOU Chepbl 00uecmea u Ha YayuueHue NeHUMeHyUapHvlX YupesicoeHull,
Komopbvle I’lOCI’lOCO6CI’)16‘yi0m paszeumuio CO6peMeHHOco 06W€CWI6CZ 6 .uye pOCCtIIZCKOZZ MONOOEANCU.

Abstract.

In this article, the author reveals the content of the criminal subculture, the reasons of its development in the
Russian Federation, its influence on younger generations and the ways of struggling with a criminal ideology. The
statistics of underage convicts for the current year is introduced. At the same time, disclosing the cause of under-
ages’ deviant behavior, the author points at the issues and conditions of the youth’s development in the modern
society. Taking the high crime level among younger people into consideration, the author shows the necessity of
conducting a complex of the events directly related to stabilization of social and economic area of society and to

improve penitentiary institutions, which can lead to the modern society’s progress in the person of youth.

Knroueswvte cnosa: kpumunanvuas cyoKyismypd, HeCO8EPUICHHOAEMHUE, YPOBEHb NPECIYNHOCMU, NPECTYN-
HOCmb cpedu HECOBEPUIEHHOIENTHUX, desuanmmuoe nogeoenie.
Key words: criminal subculture, underage people, a crime level, crime among underage people, deviant be-

havior

Ha cerogasamnianii 1eHh pOCT KPUMHHAILHOM CyO-
KYJIBTYPHl, POMAaHTH3AIMsI €€ oOpa3a CTaal COIHO-
KyJIbTYpPHOH pealbHOCThI0O Poccnu u o Hell HeoOXo-
JTIUMO TOBOPHUTH, KaK 0 Hambolee omacHoi gopme aco-
LAAJIBHOTO MOBEAEHHUS B OOIIECTBE.

KpumunaneHast cyOKynbTypa SIBIICHHE B COBpe-
MEHHOM MHp€ BeChbMa JMHAMUYHOE, KOTOPOE pa3BUBa-
€TCsI U COBEPIICHCTBYETCS C M3MEHEHUEM XapakTepa U
JMHAMHMKH TIPECTYITHOCTH HECOBEPLICHHOJNETHHX. [2.
C.3]

B mocnennee BpeMs Bcé gamie o0CyKIaaeTcs mpo-
Omema 60pBHOBI ¢ KPIMHHAIIEHOU CYOKYIBTYpPOii, KOTO-
pasi TOCTUTIIa CBOETO MHKA MOIYJISIPHOCTH CPEAH MO-
nonexu. «brmatHas poMaHTHKa» KpalHe TpPUBICKAeT
MOJPOCTKOB CBOMMH IPAaBIIAMH, OOBIYAsSMH, a TAKXKe
CBOCOOpa3HBIMU IICHHOCTSMH, KOTOPBIC HE HW3KIIH
cebs B xoHre XX Beka, a HA00OPOT ke, BHEIPHUIIACh B
pasnuuHble chepbl COLMAIBHOM KHU3HH.

Pacnpoctpanenne uaeonornn «AYE» saBnsercs
cienctBueM mpobiemsl. [Ipobiema KoTopas 3akioua-
eTCsl B COLIMAIBHOM HEpaBEHCTBE JOJIEH, OTCYTCTBUU
COLMANTEHBIX JTU(TOB I MOJIOACKH, TIEPCIIEKTUB TPY-
JIOYCTPOHCTBA, HU3KOM KadecTBe 00pa30BaHUS H IIPO-
(mmakTraeckoit paboTel. Bece atm (akToper craHO-
BATCS OJIATONPUATHON CPeloi A1l KpUMUHATN3AINA 1
pacmpocTpaHeHUsT KPUMHUHAIEHOW CYOKYIBTYPHI.

DJIeMEeHTBl NPECTYIHOW CYOKyJIbTYypBHl aKTHBHO
BHE/IPSIIOTCS B HAIly MTOBCEIHEBHYIO KU3HB. CIOBaph
«OKaprOHOB)» YaCTO HCHOJB3YIOT CPEICTBa MAacCOBOM
MHGOPMALINHU B CBOUX IIyOIUKAIIIX, HAa TEJIe- U PaJIio-
adupax, rocy1apCTBEHHbIC YNHOBHUKH U MTOJUTHKH.

C pasButueM HHGOPMAIMOHHBIX TEXHOJOTHH,
MOJIOZIEKb MTPHOOpeENa MOTHBIA U MMOCTOSTHHBIA TOCTYI
B MHTEPHET, YTO BO3JECHCTBYET Ha HUX KakK M C I0JIO-
JKUTEIILHOIM CTOPOHBI, TaK ¥ C OTPUIIATEIHLHOM.

PaccmaTpuBast oTpHLIaTENbHYIO CTOPOHY, CIIETyeT
OTMETHUTD, YTO B COLMAIBHBIX CETSX aKTHBHO PaCIIpoO-
CTpaHAIOTCS COOOIIECTBA C KPUMHHAIBHOM TEMaTHKOH.

CymecTByloT 00jiee cTa TPYNIl ¢ YUCICHHOCTHIO
Ooiee OTHOW THICSYM YETOBEK, UTO SBIISETCS CYIIe-
CTBEHHBIM IT0Ka3aTeJIEeM BOBJICYEHHOCTH MTOJIPOCTKOB B
MHUpP KPpUMHHAILHOM CyOKYJIBTYpHI. B maHHBIX coo0tIe-
CTBax €KETHEBHO ITyOIMKYIOTCS COTHH TIOCTOB O TIO-
PEMHBIX 3aKOHAX, IpaBMIIax, EHHOCTAX. Bee 3T my06-
JIMKAIUM HOCST MCKJIIOYMTENBHO IPONaraHIMCTCKUN

XapakTep CYOKYIbTYPHI, IIETBI0 KOTOPHIX SIBIIIETCS aK-
THUBHOE BOBJICUCHHUE MOAPOCTKOB B JAHHYIO TEMATHKY.
CrnemyeT OTMETHUTh, YTO UMCHHO B HHTEPHETE MOJ-
POCTKH TIPOBOJAT B CYTKH OT 4 0 6 4aCOB €XEAHEBHO.

Peaxkuysa rocynapcTBEHHOM BIAacTH Ha JAaHHYIO
mpo0JieMy BbIpa3WJIaCh BO BHECCHHM 3aKOHOIMPOCKTA
«O 3ampere MpoMaraHibl KPUMHUHAILHOW CYOKYJIb-
Typs» B ['ocyaapcTBeHHyto JlyMy, KOTOpbIN IpU3BaH
obecrieunTh 3amuTy aereil. CyTh HaHHOTO 3aKOHA 3a-
kimouaercs B 3anpere CMU pacnpoctpansate uHGOP-
MAITHIO O MPECTYITHOM MUpE.

[Momynsapu3zanus TIOPEMHBIX W BOPOBCKHX 3aKO-
HOB B peaJlbHOW JKU3HU U B HHTEPHETE SIBIICTCS OJTHOU
13 TIPUYHH POCTA MPECTYIUICHUH, COBEPIICHHBIX HECO-
BEpLICHHOJIETHUMHU, Tak 10 Poccuu 3a 9 mecsues 2017
rojia Bo30yxeHo 6987 yroloBHBIX JeI.

o undopmaruu cieacTeeHHbIX 0Te10B CK PO,
HECOBEPIIICHHOJIETHHE 00JaJat0T BBICOKOH OCBEIOM-
JIEHHOCTBIO O TpaBHJiaX U OObIUASX KPUMHHAILHOM
CyOKyIbTYpBHI. BOJIBITMHCTBO U3 HUX SIBJISIFOTCS] aKTUB-
HBIMH Y9aCTHUKaMU COOOIIECTB, CBA3AHHBIX C TIOPEM-
HOW TEMATHUKOM.

Hacymnas mpoOiiema Taxke BO3HHKAeT B TIOA-
POCTKOBOM IIepHoJle, KorjAa eme He c(hOpMHpPOBAB-
IIHAIACS YEIIOBEK, CTapasich yOeKaTh OT BCEX MPOOIIEM U
KOMILIEKCOB, HINET MOJACPKKY B MOJOICKHBIX TPYII-
ax, 4acTo pacHpOCTPaHSIOLIME acOLUaIbHOE MTOBEEe-
Hue. [IpencraBuTenn Takux cOOOMIECTB yMEIO areln-
PYIOT TaKMMH KaTETOPHSIMH KaK POMAHTHU3M, 3alluTa
c1aboro, OTCyTCTBHE MPOOJIEM, B3aUMOTIOIEPIKKA, a
Takxke ogoopenue modoi u3 hopm HeHaBucTH. Co Bpe-
MEHEM TOJPOCTOK aKTHBHO BOBJICUEHHBIH B JIAHHYIO
TPYIIy, COBEPIICHHO TMO-IPYrOMYy BOCIPHUHUMAET
MHUp. Y HEro CTaHOBUTCSl arpecCUBHOE IOBEACHHUE,
YyBCTBO 0OC3HAKA3aHHOCTH, HCYBAXKCHHE K CBOUM
CBEpCTHHKAaM. Bce 3T0 XapakTepu3yeT BIHSHHAC KpH-
MHHAJIBHOTO MHpa Ha CO3HAHWE CTOJb IOHOTO Yesio-
BEKa.

HecoBepiieHHONIETHHE HE TOJBKO MPHOOPETAIOT
CKJIOHHOCTh K COBEpIIEHHUIO TMPECTYIUICHWH, K TIpe-
CTYIHOM JEesATENIbHOCTH, HO M CaMHU CTaHOBSTCS TPO-
BOJHUKAaMH JAaHHOU CYOKYIBTYPHI CPEIH APYTHX HECO-
BEpILIECHHOJIETHUX. BOBJIEKast CBEpCTHUKOB B CBOM KpyT
0OIIeHMsI, OHU B CBOIO OYepe/h MPUOOIIAIOT X K KpH-
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MUHAJIBHON CYOKYJIBType, MPOIAraHAuPYIOT KPUMHU-
HaJIbHBIA 00pa3 *KNU3HU, PEKPYTUPYIOT U3 UX CPEbI CO-
YYaCTHHUKOB JJIsi COBEPIICHUS MPECTYIUICHUH. Xapak-
TEp MPECTYIMHOW ACATEIHHOCTH TAKHX TPYII OTJINYA-
eTcs1 00JBIIO 00IIecTBeHHOM onacHocThIO. [3, C. 8].

B memom paccMmarpuBasi HaBsI3bIBAHHE TIOPEMHBIX
3aKOHOB, CIEIYyeT OTMETUTH YTO UL ITOAPOCTKOBOTO
mepuoja XapakTepeH BBICOKHHA YpPOBEHb KOH(Op-
MHU3Ma, TPUHITHAIO TPYHIIOBBIX HOPM, IIOAYMHEHHE
B3pPOCTBIM JIIIaM W Oojiee aBTOPUTETHBIM CBEPCTHU-
KaM. 11 B cOBpeMEHHOM 001I1ecTBE OTPOMHOE 3HAUCHHE
MMeeT NO3UIMS 1 MHEHHE TPYIIIbI, B KOTOPOH COCTOUT
noapocTok. s Toro 4roObl 3apaboTaTh aBTOPHUTET
Cpear CBEPCTHUKOB, OH TOTOB HJITH Ha abCOJIOTHO
MPOTHUBO3AaKOHHbBIE JICHCTBUS, TaKUe KaK COBEPILECHUE
MPECTYIUICHUS WIH YIOTPEOIcHHE HAPKOTHKOB.

Taxke OgHON U3 NPUYMHBI TAKOI'O YPOBHS IIpe-
CTYITHOCTH CpeIy HECOBEPIICHHOJICTHUX ABISICTCS He-
Omaromorydne ceMbH, TAC-TH00 OTCYTCTBYET OIWH W3
pomuTeneii, MO0 OIEKYHb HUKAK HE BIHSIOIINC Ha
CBOWX ITOJIOTICYHBIX.

Tax, Hanpumep, B BypsTun oueHp akTyaisHa Mpo-
OneMa KpUMHUHAJIBHOW CyOKyJIbTYphI, B OCOOCHHOCTH
cpenu MoJoiekHON cpenapl. COIacHO CTaTUCTHKE
YOCUH bypstuu 3a 2017 roa, 4yepe3 yupexaeHUS
YrOJIOBHO-HMCIIOHUTENFHON HMHCHEKIUH TPOULIH 00-
nee 250 HECOBEPIIEHHOJIETHUX, IPH TOM, YTO Ha y4eTe
coctost 6onee 100 moapocTkos. [4]

Ceromus B 3a0aiikaibe KpUMUHAIBHAS CYOKYJIb-
Typa AYE sBisieTcs 0JTHOM M3 TIIaBHBIX MTPOOJIEM peru-
OHa U KaK CIIPaBEUTMBO OTMETHII TIpeiceaTelb Pe3n-
nerTckoro CoBeTa Mo pa3BUTHIO TPAXKIAHCKOTO 001IIe-
CTBa ¥ IpaBaM 4enoBeka Muxann DegoToB: «ee Hallo
uckopensate»[1. C. 1]

B xadecTBe OCHOBHBIX Mep NpEAYyIPExKICHHS pac-
MPOCTPaHEHUS! KPUMUHAIBHOW CyOKYNIbTYpHI CleIyeT
NPOBECTH PsIJI MEPONPHATHH HA TOCYAapCTBEHHOM
YPOBHE HAlIPaBICHHBIX Ha YCTpaHEHHE HEraTHUBHBIX
MOCJIC/ICTBUN BJIMSHHUS KPUMUHAIBHOW CYOKYJIbTYpPHI.
OCHOBHBIMH MEpaMH SIBJISIOTCS MPOBEACHUE COIIH-
ANBHO-YKOHOMHYECKUX peOpM, KOTOPHIHA BKITIOYACT B
ceOs MOBBIIICHUE YPOBHS JKU3HU, YMEHbBIIICHHE Oe3pa-
OOTHIIBI ¥ TIPOTUBOJNCHCTBHE COMUAIBHBIM (PaKTOpaM,
TaK{e KaK HAPKOMAaHUS ¥ TOKCHKOMAaHHS.

Crhenmyromme  MEpONpUATHS  JOJIKHBI  OBITh
HaIpaBJIEHBI Ha Pa3BUTHE KYJIBTYPHI CPEIH MOJIOJIEKH,
(hopMupOBaHHE MEHTAINTETa KyJIBTYPHOTO M 00pa3o-
BaHHOT'O OOIIIECTBA.

VIIK: 349.6

W 3akarounTenpHBI KOMILIEKC MEPONpPUSTHH
CllelyeT HalpaBUTh HA yJIy4LICHUE NECHUTCHIHAPHBIX
YUpEXKICHUN.

JlaHHBIE MeEpBI MO3BOJISIT TOCYNAPCTBY JAOOUTHCS
TIOJIO)KUTEIBHONW JIMHAMUKYU TIPOTHBOJCHCTBHIO KpH-
MHHAJIBHON CYOKYJIBTYype, 4TO CIIOCOOCTBYET CHHUXKE-
HHUIO TPECTYITHOCTH CPEOH MOJOIECKH; POCTY COLH-
AJIbHO-3KOHOMUYECKHX TTOKa3aTeseil, TeM CaMbIM IIPO-
OnmeMa  TIOPEMHOM  HMIEOJIOTHH CO  BPEMEHEM
repecTaHeT OBITh MOMYJISApHOH. TakKe IMOBBICHTCS
YPOBEHb KyJbTYpHI YEIOBEKa M €ro 00pa30oBaHHOCTb.
[5. C. 18-20]

HecomHeHHO,  KpuUMHHalbHas  CyOKyJbTypa
KpaliHe HEraTMBHO BO3JCHCTBYET Ha IIPABOBOE CO3HA-
HUE U ICHHOCTHbIE OPUEHTAIIUH MOJIOJIC)KH, HE TTO3BO-
JISIET JOJDKHBIM 00pa3oM (OpMHUPOBATH Yy HUX 3aKOHO-
MOCIYIIIHOE TTOBEACHUE B OOIIECTBE, YCYT'yOIseT uMe-
fommecs  gedopmanuy  TUYHOCTH, CIOCOOCTBYET
CHI)KEHHIO YPOBHS HX TIIPAaBOBBIX IPEACTaBICHUH,
yOeXICHHUH 1 B IEJIOM X IPaBOBOMY CO3HaHMIO. Poc-
CHH HEOOXOMMO IPEIIPUHAMATh MEPHI ISt O0PBOBI C
pacnpocTpaHEHHEM KPUMHHAIBHON CyOKyJIbTypHl B
o01ecTBe, a 0COOCHHO CpeJH HECOBEPIICHHOJIECTHHX,
TaK KaK HBIHEIHsSI MOJIOJIEKb — TO «HaIlle Oyxymiee).
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Annomayusn:

B cmamve ananuzupyromcs 0ocobeHHOCIU MeNCOYHAPOOHBIX IKOLOSUYECKUX CHAHOAPMO8 KAK UCTOYHUKOS
MENHCOYHAPOOHO20 3K0NI02U1ecko2o npasa. llokaszano, umo npumensemvie Hapsdy ¢ "kiaccuweckumu" ucmoutu-
Kamu MeNcOYHAPOOHO20 IKON0SULECKO20 NPABA MENCOYHAPOOHbBIE IKOI0SUYECKUe CMAHOApmMbl MO2YH PACCMAM-
PUBAMBCIL KAK (UHUYUAIMUBA CHUZYY, KAK NOO20MOSUMENbHBIU IMAN 6 CO30aHUlL HOPMbL Npasa 6ojee 8blcOKO20

nopsAOKa, KAk c60e20 pooa «noxygadbpuxamy npasoeoli Hopmbl.

Abstract:

The article analyzes the features of international environmental standards as sources of international envi-
ronmental law. It is shown that the international environmental standards applied along with the “classical"
sources of international environmental law can be considered as an "initiative from below", as a preparatory
stage in the creation of a rule of law of a higher order, as a sort of "semi-finished" legal norm.

Knrouesvile cnosa: oxpana oxpyscaioweil cpedbi, UCHOYHUKU MENCOYHAPOOHO20 IKOI0UUECKO20 NpAsd,
«MBepooey NPABo, «MISKOe» NPaso, MeXCOYHAPOOHbIL 002080D, MENCOYHAPOOHbBIE IKOIOSUUECKUE CIAHOAPNIbL,

IKONOCUHECKUTL MEHEONCMEH.

Key words: environmental protection, sources of international environmental law, "firm" law, "soft" law,
international treaty, international environmental standards, environmental management.

CucteMa HCTOYHHKOB MEXIYHAPOIHOTO HKOJO-
THYECKOTO TIPaBa UMEET IBYXyPOBHEBYIO CHCTEMY I10O-
CTPOCHUS: 3TO HOCHUTEIIN HOPM 0053aTeITFHOTO («TBEp-
JIOTO») TIpaBa M HOCHTEIH HOPM PEKOMEHAATEIHFHOTO
(«msrKOrO») Mpasa.

OCHOBHBIM HCTOYHHUKOM MEXIYHApOIHOTO 3KO-
JIOTUYECKOTO TMpaBa SBISETCS MEHCOYHAPOOHBIU 0020-
6op. C y4eToM MHOTro0Opasusi SKOJIOTHYECKHX OTHO-
HIEHUH JOTOBOPHOE PETyJIUpOBaHUE OCTAETCS IPUOPU-
TeTHBIM M  TO3BOJAIONIMM, IO BO3MOXHOCTH,
CBOCBPEMCHHO pearupoBaTh Ha JUCIPOTIOPIUN B
cepe OXpaHBl OKPYKAFOIICH CpeIb.

[Ipu 3TOM, OJJHAKO, IMEET MECTO MpodIeMa Tpy-
JIOEMKOCTH 3aKIIFOYCHHUS COOTBETCTBYIOIIETO MEXIY-
HApOJHOTO JIOTOBOpa. B cBs3W ¢ 3THM BakHOE 3Haue-
HUE TMPHUIACTCS NPUMCHEHHIO HOPM T.H. «MSATKOTOY»
npaBa, SIBJISIOIIUXCSI, TI0 CyTH, OCHOBOM Jyist popMHUpO-
BaHUSI HOPM «TBEpPAOro» mpama. «MsArkoe» mpaBo
obecreunBaeT THOKOCTH («3JIACTHYHOCTHY) MPABOBOTO
PEryIUpOBaHNS MEXTyHAPOAHBIX HKOJIOTHUECKUX Mpa-
BOOTHOILIEHUHU. MCnoMHEHUE MSATKO-IIPaBOBBIX HOPM
(pexoMeHnanumit), ¢ OTHOW CTOPOHBI, OCHOBAaHO Ha
MPUHIAIAX JOBEpUs U TOOPOCOBECTHOCTH (ydUeT HE
TOITBKO CBOMX MHTEPECOB, HO H HHTEPECOB APYTOH CTO-
POHBI, IPYTUX YYACTHUKOB), & C APYTON CTOPOHEI, TIPO-
JTUKTOBAHO IMOHUMAaHMEM UX IOJIE3HOCTH U 3 dekTus-
HOCTH.

Hapsay ¢ HopMamMu «MATKOTO» IpaBa IIUPOKOE
MPUMEHEHNE B MPAaBONPUMEHHUTEIBHOW MPaKTHKE TO-
TYIHIH U MeHCOYHAPOOHble IKONI02UYeCKUe CMAaH-
dapmul, KOTOPBIE CO3AAIOT «OIarogaTHYIO MOYBY» JIJIs
dbopmupoBaHusI ¥ JajdbHEHIIEH SBOJIONMHA COOTBET-
CTBYIOIINX HOPM IIpaBa.

[Tonsepraemsie B HacTosiee BpeMst 0co0oi Hayd-
HOHM pa3padoTKe B Ka4eCTBE MCTOYHHKA MEXKTyHAPOI-
HOTO 9KOJIOTHYECKOTO IIPaBa «MeNCOVHAPOOHbIE IKO-
JloeuyecKkue cmanoapmuly HAILEICHBI HA 0OecrecueHIe
B MakcHMaJIbHO BO3MOXHOM CTeneHn 0oJiee BEICOKOTO
YPOBHSI 3allIUTHl OKPYXKArOIEH CpeAbl, IpH 3TOM OHU
MOTYT OBITh C(HOPMHUPOBAHEI HA OCHOBE MEXAYHApO/I-
HOW MHTETPallii HAIIMOHAJIBHBIX SKOJIOTHIECKUX CTaH-
JIapToB, IN00, HA0OOPOT, CaMH CITOCOOCTBYIOT (hopMHu-
POBaHUIO HAIMOHAIBHBIX 3KOJIOTHIECKUX CTAaHIAPTOB.

Tak, Hanpumep, MeXIyHAPOIAHbIC HEIPABUTEIH-
CTBEHHbIE HKoJIornyeckue opranuzauuu kak BO/IT

(Bcemupusrit Goua mukoi mpuponsl), ['puanmuc Un-
TEPHAIIHII U JIp. HAJEIECHbI KOMIETCHIIUEH IPHHUMATh
9KOJIOTUYECKHE CTAaHIAPTHI, KOTOPbIE PEKOMEHAYIOTCS
UL OIOOPEHHsT MEXKIIPAaBUTEIbCTBEHHBIM (HOPYyMOM
WM HAIpaBISAIOTCS TOCyIapcTBaM IJIS BKJIIOYCHUS B
HX HaIlMOHAJIBHOE 3KOJIOTHYecKoe 3aKOHOIaTeILCTBO.

MexayHapoIHble 3KOJOTMYecKHe CTaHIapThI
HMEIOT YETKYIO CTPYKTYpPY, PyKOBOJCTBO IPaBMI U Jp.
Bce oHu npeaycMaTpuBarOT HEKUH CLIEHAPUI «9KOJIO-
THYECKON JKU3HU», C MCIOJIH30BAaHUEM COBPEMEHHBIX
TEXHUYECKUX HOBIIECTB, BO M30C)KaHHE 3arpsA3HEHUS
OKpYyKarollen npupoaHoil cpeast [4, c. 40].

B wactHOCTH, ¢ 1 centsops 2015 roxa B EBpoco-
103€ JIEHCTBYET 3KOJIOrnyeckui crangapt EBpo-6. Pe-
rnaMeHT EBpo-6 y)xecToumi cosiepkaHue BpeTHBIX Be-
IIECTB B BBIXJIONE, @ IMEHHO, COKpAIIEH JOIYCTUMBII
Hopor cojepkaHus TBepAslX yactull (PM), okcumos
azota (NOx), octatounbix yrieBonopoaos (HC). B co-
OTBETCTBMM C JaHHBIM CTaHJApTOM JBHUTaTeIH
JIOJDKHBI  00€CIieunBaTh COOTBETCTBHE 3asIBICHHBIM
TpeGOBaHUAM B TeUeHHE 7 JIeT C MOMEHTA BBIITyCKa MIIH
700 TeIC. KM. TIpOOera [2, c. 34].

[pu cobmonernu HOpM EBpo-6 cTOMMOCTH aBTO-
MOOMJIEH ¢ IU3ENbHBIMU IBHTATENISIMH 3HAYMTEIIHLHO
BO3pAacTaeT, B OTJIMYMHM OT aBTOMOOWiIEH ¢ OeH3HMHO-
BBIMU JBUTATEISIMUA. YUHUTBIBAs TO, YTO IM3EIBHOE
TOIUIMBO CTaJI0 B OJIHOW LIEHOBOI KaTeropuu ¢ OeH3u-
HOM, CIIPOC Ha aBTOMOOWIIN C IW3EIHHBIMH JBHTATe-
JIIMH CYIIECTBEHHO CHU3UTCS.

B xonme 20 Beka MexayHapoaHas OOIIECTBEH-
HOCTBH aKTHBHO Hadaya 00CYX/JaTh KOHIEIIIHIO «3elIe-
HOTO0» (KOJIOTHUIECKOTO) CTPOUTEIILCTBA.

«3eseH0e» CTPOUTENIECTBO — 3TO BHJI CTPOUTEIb-
CTBa M IKCIUTyaTalluM 3/aHUI, BO3JEHCTBUE KOTOPBIX
Ha OKPYXAOIIY0 Cpey MUHUMaNbHO [3].

HIMeHHO /1711 TOTO, YTOOBI COKPATUTh KOJIMYECTBO
BPEJHOTO BO3JEHCTBHSA, OBUIN CO31aHBI MEXIYHAPO-
HBIE «3€JIeHble cTaHaapThl». Hanbosee mmpoko pac-
IIPOCTPAHEHHBIMU B MUPE SIBIIIOTCS IBE CUCTEMBI CEp-
tupukarmr—BREEAM u LEED.

K npumepy, crangapr BREEAM 6pu1 co3man B
1990 romy Hay4HO-MCCIIEOBATEIHLCKON OpTraHn3auen
BRE Global. 3a 25 et u3 HeOOIBIIIOTO OMPOCHUKA OH
MPEBpaTHiICd B OTJIAKCHHYIO MEXIYHApPOAHYIO CH-
CTEMY MOATBEPKICHUS KauecTBa 3/1aHUs U BHEAPEHUS
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WMHHOBAIMH B cTpoHTeNbHYIO cepy. CeromHs TsHKeno
HAWTHU CTpaHy, TJe He ObUTO OBI 3AaHUS, CCPTUPHUIIUPO-
BaHHOro 1o BREEAM. CymiecTByIOT Tak Ha3bIBaeMbIe
«HalMOHaNbHBIE» Bepcuu crangapra BREEAM —
aJalTUPOBAHHBIE K CTpaHe NMpHMeHeHus. J[efcTByro-
e HallMOHAIBHBIE BEPCHU ecTh B BennkoOputaHum
(BREEAM UK — matb Bcex cranmaproB BREEAM),
Tommarguun (BREEAM NL), Ucnannn (BREEAM ES)
u Hopeermu (BREEAM Nor). 3t Bepcun o0CITyKu-
BAlOTCSl HAIIMOHAJIHHBIMH OpTaHAMH CepPTH()HUKALINU
(NSO — National Scheme Operator [1].

Bonbiioe BHUMaHuE yaenseTcss B HACToAIIee
BpeMs BONPOCaM 3KOJIOTUYECKOTO MEHEKMEHTa, 4TO
CBSI3aHO C TE€M, 4TO MPOJOJDKAeTCs MPOTUBOJEHCTBIE
MEXJY XO3AHCTBEHHOI NeATeNbHOCTHIO UYENOBEKa U
BO3MOXHOCTSIMH TIpUpObl. [Ipupomubie nanamadThl
npeoOpa3yloTcs B aHTpONoreHHsle Janmmadtel. [Ipo-
IIECCHI CaMOBOCCTAHOBIICHHS IIPUPOIBI IPHOOPETH He-
00paTUMBIi XapakTep.

JJist OCTIDKEHMS yCTOWIHBOTO Pa3BUTHS HEOOXO-
IUMa TIePEOpPHEHTANNs TPEANPUHUMATEIBCKON Ies-
TENBHOCTH B CTOPOHY CTaOMIBHOW OKpYy’Karomen
Cpensl U IpoIBETaroIel YKOHOMHUKH OJHOBPEMEHHO.
OT0 03HAYAET, YTO SKOJIOTUS U SIKOHOMHUKA B3aHMOCBSI-
3aHBI U HE MCKIIIOYAIOT, a JOMONHAIOT APYT Apyra Ha
MyTH YIy4IIeHUs KadecTBa XM3HM B MHUPOBOM Mac-
mrabe.

OKOJIOTHYECKUI acTeKT SBISIETCS BaXKHBIM 3JIe-
MEHTOM [eSTeIbHOCTH OpraHu3anun. MexayHapoI-
ueIi ctagapt 1SO 14000 ycranaBnmBaeT TpeOOBaHUS
K CHCTEME 3KOJIOTHIECKOTO MEHEXKMEHTA, ITO3BOJISIO-
[IMe OpraHu3alny pa3paboTaTh U BHEIPUTH 3KOJIOTHU-
YECKYIO TOJUTHKY U IEJH, YIUTHIBAIOIINE 3aKOHOMIA-
TENBHBIC U IPYTHE TPEOOBAHIS, KOTOPBIC OPTraHH3aIUs
00s13a1aCh BBITIOTHSATD.

MexayHapoIHbIe 3KOJOTHYECKHE CTaHAApTHI,
MIPUHUMAaeMBbIe Ha Pa3HBIX YPOBHIX (MEXIyHAPOIHOM,
PErHOHAILHOM, JIOKaJhbHOM), TIPUOOPETAIOT B COBpE-
MEHHBIH epHoJ] pa3sBUTHA MEKIYHAPOTHOTO 3KOJIOTU-
YECKOT0 IpaBa Bce OONMbIINi yaenpHbId Bec. O0manas
MOBEIIICHHON CTETEeHbI0 MOOWJIBHOCTH W aCCUMIIISA-
IIUH, OHH CITOCOOCTBYIOT PEIICHUIO HACYIIHBIX IKOJIO-
THYECKUX BOIPOCOB BHAYalle HA HU30BOM «IIPOQIIIb-
HOM» YpOBHE, 3aTeM, IprHoOpeTas 3HAYUMOCTh H IIH-
pPOKOE pacrpocTpaHeHue, o0JIeKaloTcs B OopMy akra
OopIIel FOPUANYIECKON CHITBI (CTaHOBSCH, HATIPHMED,
YacThI0 MEXIYHapOJHOTO IOTOBOpA WJIM COTJIAIIe-
Hus). Ilo cyTw, 3KONMOTWYECKWH CTaHOApT SBISETCS
«TEPBOKUPIIMUNKOM» B CO3JIaHUM COATAaHCUPOBAHHOMN
CHCTEMBI MEXXYHAPOIHOTO YKOJIOTHYECKOTO IPaBa.

YK 347.9

C yueToM NpOoTUBOpEUUil U CHOPOB 3KOIOTHYE-
CKOTO XapakTepa MEeXIy pa3JIMuHbIMH CYOBEKTaMH
MEXTyHapOAHBIX OTHOUICHUH, B TOM YHUCIIE U MEXIY
rocyaapcTBaMHy, 3HAUCHUE MEXTYHAPOIHBIX 3KOIOTHU-
YEeCKHUX CTaHAAPTOB KaK UCXOJHBIX JaHHBIX AJIS pelie-
HUSI DKOJIOTHYECKHX BOINPOCOB JIOKAIBHOTO, PEruo-
HaJIbHOTO M MEKAYHApOIHOTO YPOBHS OYAET TOJBKO
pacTH.

B 3axioueHNn OTMETHM, YTO, HECMOTPS Ha 3Ha-
YUTENBHBI MaCCHB MEX/yHAPOJHBIX aKTOB II0 OXPaHE
OKpY’KaloIIed Cpenpl, COTPYIHMYECTBO TOCYJapcTB B
cepe 3alUTh 1 COXpaHEHHS OKPYKaIOIEeH cpebl HO-
CHUT (parMeHTapHbIN XapakTep. [IpyHIKMIBI 1 HOPMBI
MEXTyHapOAHOIO IpaBa, KacCalOIIMecs OXpaHbl MpHU-
POIHOMN cpenbl, K COXAJCHUIO, HOCSIT Pa3pO3HEHHBIN
XapakTep, a OTJeNbHbIC TOJIOKEeHUS C(HOPMYITUPOBAHBI
HESICHO WU JIBYCMBICIICHHO. YUCHbIE U IOJUTUKH HE
pa3 oOpaiany BHIMaHHE Ha HEOOXO0IUMOCTh YKpeIlIe-
HUSI MEXyHapOJHO-IIPAaBOBOH 0a3bl HKOJIOTHIECKOTO
COTPYJHHUYECTBA ITyTeM KOAN(DHUKAINT U YHUDUKAIIH
HOPM MEXIYHApOAHOTO 3KOJOTHYECKOTO IIpaBa, Ha
BO3MOXHOCTh NpuHsTHs nof srugoii OOH Mexayna-
poIHOro DKOJOorH4eckoro kojekca. Komekc momkeH
OTJIMYATBCS OT MPOCTOTrO 3aKOHA HE TOJNBKO (GOpPMOH,
HE TOJIbKO Ha3BaHUEM, HO ¥ KAUeCTBEHHO MHBIM HaIloJI-
HEHHEM, MHBIM cojepkaHueM. I1oaroToBky u mpuHs-
THe MeXIyHapoIHOrO DKOJIOTHYECKOro Kojekca
HE00X0MMO cZeaTh HOBOI BeXOH B CHCTEMaTH3aLluU
MEXIYHApOIHOTO HKOJIOTHIECKOT0 3aKOHOJATEIbCTBA,
HEKHM MEePETOMHBIM MOMEHTOM B OTHOMLICHHSX 001I1e-
cTBa M pupoAbl. [loMuMo npodero, CymecTByeT cepb-
€3HBIA MOTEHIMAT HAMOHAIBHOTO OIBITA PA3IMYHBIX
TOCYAapCTB /ISl COBEPIICHCTBOBAHMS 3aKOHOJATENb-
CTBa B 00JIaCTH 3KOJIOTHYECKOH 6€3011acHOCTH.
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ON THE QUESTION OF THE UNIFICATION AND DIFFERENTIATION OF CIVIL LEGAL
PROCEEDINGS

Annomauyus.

B cmamwve packpuisaromcesa nekomopule acnekmsl yYHupurayuu u oug@epenyuayuu epacxcoancko2o cyoo-
np0u3eodcm6a KAK eecomd 3HAYUMbBIX MEHOBHI/;MIJ 6 paseumuu npoyeccyailbHoco npaed 6 Yejiom. Bmecme ¢ mem,
8 2pa:>fcdch;<0M u ap6umpa:)fCHOM npoyeccax smu meHdeHuuu NpOoOABIAAIOMCA cnequd)uqecmt, m.e. ¢ yuemom oco-
benHocmell npeomema epadxtcoOAHCKO20 NPOYEcCydarbHO20 U apOUmpaicHo20 NpPoyeccyaibHo2o npasd. AKmueHo
PA3BUBAIOMCSL YNPOULCHHbIE YOPMbL 2DANCOAHCKO20 CYOONPOU3B00CMEA — 3A0YHOE, YIPOUWEHHOE, NPUKA3HOE NPO-
uzgoocmaa.

Abstract.

The article reveals some aspects of the unification and differentiation of civil proceedings as very significant
trends in the development of procedural law in general. At the same time, in civil and arbitration processes, these
tendencies are manifested specifically, ie. taking into account the specifics of the subject matter of civil procedural
and arbitration procedural law. Actively developed simplified forms of civil proceedings - absentee, simplified,

orderly production.

Knrouegvie cnosa: cpasicoanckoe cyoonpousgoocmeo, 2pajdcOanCKuil npoyecc, apoumpadjicHulli npoyecc,

VHUQUKAYUS, BHYMpenHaA oupepenyuayus, ynpoujerue.

Key words: civil litigation, civil process, arbitration process, unification, internal differentiation, simplifica-

tion.

Ucxona u3 coxpepxanus cr. 118 Koncturyrnuu
P®, nonsTHE «rpajkJaHCKOE CYyAOMPOU3BOIACTBO»
BKJIIOYaeT B ce0s aBa mporecca (apOUTpakKHBIA |
Tpa)XXIaHCKHIT), KOTOPBIEe, KaK YKa3bIBACTCH, SBIIOTCS
(hopMamMu OCYIIECTBICHHS TPAXKTAHCKOTO CYIOIPOM3-
BojcTBa [6, c¢.3]. Ansg oObeqMHEHUS TPakJaHCKOTO U
apOUTPaKHOTO MPOIECCOB UCTIONB3YETCS YCTOSBIIEECS
B OIIpPENEICHHON Mepe JOKTPUHAIBHOE TOHATHE «IIU-
BUJIMCTHYECKUH Tpouecey [5, ¢.9].

B HacTtosmee Bpems HaMeTHJIach YCTOWYMBas
TeHCHIIMS YHUPUKAIIUU IBYX OTpaciel mpasa - rpax-
JTAHCKOTO IPOLIECCYaTbHOTO U apOUTPAKHOTO MPOIIEeC-
CyaJbHOTO OTpaciieil mmpaBa, 00yCIOBIEHHAs] TEM, YTO
yKa3aHHbBIE OTPACIIH paBa PEryIUpYIOT OJUH U TOT JKe
PO 0OIIECTBEHHBIX OTHOIICHUH, OTPENEeISIONINIA 0~
PAIOK CyAeOHOTO pa3oHpaTeNnbCTBA.

TTocne o0vpenunenns BC PO u BAC P® Oruta
yrBepkaeHa "Konuenuust eauHoro ['paxpanckoro
npoueccyanpHoro konekca Poccuiickoit  ®epnepa-
nun"[2]. IIpeanonaraercs, 4To ¢ NPUHATUEM «yHHBEp-
CaJIFHOTO» MPOIIECCYaJbHOTO KOAekca OymyT ycTpa-
HEHBI MPOTUBOPEUHSI MEXKIY TPAKIAHCKUM M apOWT-
PaKHBIM IIPOIIECCOM, a TaKxKe YUTEHBI
MEXIyHapoaHbIe 00s3aTenscTBa Poccuu 1 mpakTHka
MEXTyHapOJHBIX CY/IOB.

ITepBbie maru x yHU(UKAIMH JBYX TPOIIECCYaTb-
HBIX OTpacieil nmpas yxke caenansl. [ TIK PO nononnen
HMHCTUTYTOM YIPOILEHHOT 0 MPpou3BoACcTBa, a AIIK PO,
COOTBETCTBEHHO — MHCTUTYTOM IPUKA3HOT'O MPOU3BOI-
cTBa. YIpa3IHEH NPUHIMII HENPEPHIBHOCTH CYHEO-
HOTO pa30upaTe’bCcTBa B TPaKIAaHCKOM Mporiecce (u3-
MeHeHue B cT. 157 I'TIK Breceno denepanbHbIM 3aK0-
HOM 0T 29.07.2017 Ne 260-D3).

IMocranoBnenuem [inenyma BC PO ot 13.07.2017
r. No28 mpeaycMOTpeHO co3/laHue IEBITH KacCaluoH-
HBIX CyZIOB OOIIel IOPUCANKINY, a TaKXKe MATH amnel-
JSIIMOHHBIX CYIOB OOIIEH IOPHCANKINH, [0 aHAJIOTHH

C cUCTEeMOH (esiepalibHbIX apOUTPaKHBIX CYIOB, B KO-
TOpPOIt apOUTpaKHBIE CYAbI OKPYTOB (CYIbl KaCCAIIMOH-
HOUW MHCTaHIMN) QyHKIHOHUPYIOT ¢ 1995 rona (Bcero
Takux cynos 10), a ameJuIAIUMOHHBIE apOWTPaKHBIC
cyzsl - ¢ 2006 roga (Bcero Takux cymoB 21).

Teneps x Bonpocy o au¢dpepeHnnanny rpaxaan-
CKOTOo cyznomnpou3BoicTBa. Juddepennmamms — 310
pacuieHeHHe, pa3JieJIeHHe, pacCIOeHHE [IeJIOT0 Ha pa3-
JUYHBIC YacTH, (OPMBI, cTyTIeHH [ 1, c. 156].

Ecnu roBopuTh 0 BHEUIHUX NposBIeHUIX qudde-
pEeHIMAINH, TO CIEAYeT OTMETUTh, YTO C 15 ceHTAOps
2015 roga Bctymnuin B ety Kosieke 06 aaMHUHHUCTpaTHUB-
HOM cynonpoussoactse PD, B cBsA3U ¢ ueM yTpaTuian
cury nonoxenus rias 23-26 I'TIK P®, perynuposas-
e TIPOU3BOJICTBO T10 JIeJIaM, BO3HHUKAIOIINM M3 ITy0-
JIMYHO-TIPABOBBIX OTHOIIEHUH.

Jlis neMoHCTpanuy BHYTpeHHEH anddepenima-
LUK TPAXKIAHCKOTO CYAOIPOU3BOJCTBA OTPAHHMIMMCS
ykazanueM Ha 10, uto B I'TIK n AIIK pacmupena kom-
MEeTeHLUs] TPETEHUCKUX CYAOB, a TAKIKE XapaKTEePUCTH-
KOH TakWX MPOIEeayp KakK yIPOIIEHHOE MPOM3BOCTBO,
MIPUKA3HOE MIPOU3BOJICTBO, 3a09HOE IPOU3BOJICTBO, OT-
METHB IIPU 3TOM, YTO YIIPOIIEHHE TPAKIAHCKOTO CyI0-
TIPOU3BOJICTBA — JTO YACTHBIN Ciiydaid nuddepeHma-
UM, 2 He CAMOCTOSTEIIbHAS TeHICHITHS.

Ecnu 3a09HO€ MPOM3BOACTBO OCTAETCS WHCTHUTY-
TOM TOJBKO TPaKAAHCKOTO Hpolecca, TO «0OMeH»
MEXAY TPOXIAHCKHUM M apOMTPaKHBIM IPOLIECCAMHU
MHCTUTYTaMH YNPOILIEHHOTO MPOU3BOJACTBA U MPUKA3-
HOT'O MPOU3BOACTBA, C OAHOM CTOPOHBI, yKa3bIBaeT Ha
YHU(HKALHUIO TPaXXJAaHCKOTO CYIOIPOU3BOJICTBA, a, C
JpYyroH, yka3plBaeT Ha YCUJICHHE BHYTPEHHEH CTPYyK-
TypHO# nuddepeHIranuy 000uX MPOLECCOB.

Mo muenmro O.[]. laamoBckoit, moa ymporie-
HHEM NIPOM3BOACTBA CIIEAYET MOHUMATh «CTPEMIICHHE
K JOCTI)KEHHIO COCTOSIHUSI «YPaBHOBEIICHHOCTI
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MEXAy COXpaHeHHeM (yHIaMEHTaIbHOTrO, TPaJAUIH-
OHHOTO 0a3uca rpaXJaHCKOro Ipolecca U Mpoleccy-
aJbHOU 3KOHOMUEH» [7, . 28].

B mnpoueccyanbHO#l nuTEpaType NpeaIararoTcs
pa3HbIe TEPMUHBI JUIT 0003HAUYEHHS BUJIOB JIEJI, pa3pe-
IIaeMBIX B O0JIee IPOCTHIX, TI0 CPAaBHEHUIO C OOBITHBIM
nporeccoM mponenypax. Tak, 3.A. Ilamymosa mpea-
raeT HWCIONIb30BaTh TEPMUH «YCKOPEHHOE IIPOM3BOA-
CTBO», pacCcMaTpHBas €ro Kak pOJOBOE ITIOHATHE, a
«yTIPOIIEHHOE MPOU3BOJICTBO» M «COKPAIIEHHOE IIPO-
M3BOJICTBOY» KaK BHIBI YCKOPEHHOTO MPOU3BOICTBA [3].
IIo muenuto E.B. IloctoBanoBoii, kKoTopoe npeacTas-
asieTcst Oonee yOeAUTENbHBIM, «3TUMOJIOTHS TEPMHHA
«yCKOPEHHOE» YKa3blBaeT JIMIIL Ha PacCMOTPEHUE
Jena B Ooyiee CKaThle CPOKH, HEXKEIU OOBIYHO, MPHU
3TOM YIPOIIEHUE Mpolecca MpearoaracT He TOJIBKO
6o1ee KOPOTKHE CPOKU PACCMOTPEHHS JIeN, HO U UHbIE
U3BATUS U3 OpPJUHAPHOTO mpoleccay [4, c. 210].

Takum oOpaszoMm, yHH(puKanus u auddepeHna-
U TPa)XJAHCKOTO CYIONPOW3BOJCTBA HeoOxoanmma
JUTSL HAXOKACHHUS ONTHMAJbHBIX CIIOCOOOB IPaBOBOTO
PETYINPOBAaHMUS aHAIOTHYHBIX MPABOBBIX HHCTHTYTOB.
IIpu »TOM 3aKoHOZATeNnp peuraeT mpobieMy mnepesa-
IPY3KH CyleOHOW CHUCTEMbI, OOJIerdyuB cyaaMm oOuiei
IOPUCIUKIMY U apOUTPaKHBIM CyJaM ONTHMaJbHBIN
JUIL HUX DPEXUM B3aHUMOJICHCTBHA C Y4YaCTHHKAMHU
CIIOPHBIX [TPaBOOTHOLICHUI U PEIOCTAaBHB CyJIaM BO3-
MOYHOCTb BBIHECEHHS PEIICHNH TOIBKO Ha OCHOBAaHUH
MPE/ICTABICHHBIX 10KA3aTEIbCTB.

B 3axmroueHNM OTMETHM, YTO KasKABIH IIar 3aKo-
HOZATeNs! TOJDKEH OBITh B3BEIICHHBIM M YYUTHIBAIO-
MM BO3MOJKHBIE HETaTHWBHBIE TOCIeACTBUS. B uact-
HOCTH, B IOPHANYECKOM COOOIIECTBE /0 CHX IOp HE
YTHUXAIOT CHOPHI O LEJIECOOOPa3HOCTH YIpa3IHEHUS
BAC P®. OcHOBHO! apryMEHT NPOTUBHUKOB — «pa3-
HOCTB» CHOpPOB, pPaccMaTpUBaeMbIX B Cyaax oOuieit
IOPUCIUKIY U apOUTPaXKHBIX cynax (TI0 3HAaYUMOCTH,
Mo pa3MepaM JeHEeXKHbIX TpeOoBaHui U T.1.). B kaue-
CTBE IIPUMeEpPa MOXKHO IIPUBECTH JIeIa O HECOCTOATEIb-
HOCTH (0aHKPOTCTBE) TpaXk/iaH, KOTOPHIE B IPOEKTHOM

BapuaHTe 3aKOHOAATENs ObIIIM OTHECEHBI K TT0/IBEI0M-
CTBEHHOCTH CYJIOB 00I1IeH IOPUCINKINH, 3 B KOHEYHOM
uTore ObUIa «IIPU3HAHA)» II0JIBEIOMCTBEHHOCTH JaH-
HOU KaTeropuu e apOUTPaKHBIM CyJIaM.
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“The mass is not able to establish a state order, because of the difference in opinions

it cannot understand its good side. But once it has experienced a good order, it will not agree to part with
it.”

Niccolo Machiavelli

Annomauusn:

B mekymeﬁ pa60me uccneoo6amvl nOJUMUKO-npaeoevle y4eHus 6bl()ai0u4€20C}Z UmanviAHCKO20 noaumuve-
ckoeo deamens u gunocopa Hukkono Maxuasennu. Mzyuen camulii npociasienHuiii mpyo gropeHmutickoeo gu-
ﬂOCOd)a — «Focy()apb», Komopblﬁ OCHOBBIBAJICS HA €20 COOCMBEHHOM ONbIMe U AHAAU3E NOJUMUYECKOU HCUZHU
COBPEMEHHbBIX emy cmpaH U AHMUYHbLX ()epofcae. A max orce paccmompeno y4enue, Ha36aHHoe 6 4ecmob UmdalbsH-
CKO2O MblCiumeiid, Komopoe Hocum Ha3eanue «Maxuasennuzmy»

Annotation:

In the current research work are considered the political and legal doctrines of the outstanding Italian polit-
ical figure and philosopher Niccolo Machiavelli. The most famous work of the Florentine philosopher “The
Prince” has been studied, which was based on his own experience and analysis of the political life of the countries
at that time and of the ancient powers. A study has been considered, which is called “Macchiavellism” in honor

of the ltalian thinker.

Knrueswte cnosa: H. Maxuasennu, Bospocoenue, I'ocyoaps, 20cyoapcmeo, Makuageiiusm.
Key words: Niccolo Macchiavelli, Renaissance, The Prince, a state, Macchiavellism

Hukkono MakuaBemmu (1469-1527) - wranssu-
CKHH MOJUTHYECKUN MBICIIUTENb 3110XU Bo3poxenus,
OCHOBATeNb NOJIUTUYECKOM Hayku HoBoro BpemeHu.

Pomuincs Bo ®nopenuuuy, B cembe ropucra. Ilpu-
HajJiexan K oOeqHEeBIIEMY CTapuHHOMY poxay |[1,
C.60].

MakwuaBeud HoJay4ui cBoé oOpa3oBanue, o0yva-
SICh Y YaCTHBIX YUHUTENEH B TOPOACKOIL mKoie Diaopen-
H. Tak oH 0Oy4mics cuéTy, MUChMY, JaThIHH | IIO-
3HaKOMMJICS ¢ paboTaMn aHTHYHBIX KJIACCHKOB - TuTa
JluBus, Huuepona, Ceeronus, Llesaps. B to Bpems
®nopeHnys Oblla OXHUM W3 TIABHBIX KYJIBTYPHBIX
nenTpoB Wrammm, mosromy Hwukomno cmor mosHaxo-
MHUTBCA C JIy4IIUMH JOCTHXKEHUSMH MCKyCCTBa M
HayKH TeX JIeT.

Pabora MakuaBeiuin Obuta 04eHb I(QQEKTHUBHA.
Ha npotspxkennu 14 net MakuaBenu perysisipHO Tiepe-
n30upaiics. 3a TH TOABI OH OTAAJ THICAYH PACHOpsDKe-
HHH, KOMaH/I0BaJI HECKOJIBKMMH BOCHHBIMU KOMITaHH-
SIMH, HE pa3 NpeAcTaBIsT PIIOPEHIHIO B APYTUX TOPO-
Jax-pecnyOiuKax M 3a rpaHuiamu Vrtamum, a Taxoke
PEUIMI MHOXKECTBO CJIOKHEHIINX JUIIIOMAaTHIECKUX
CIIOpOB.

B 1512 rogy ®dnopeHuu0 MNOCTUT CEPbE3HBIN
ynap. B ropon Bomum Boiicka J[>xoBanHu Menuuu,
BOCCTAaHOBHBIIIETO BJIACTH CBOEH CEMBH HaJ PecIyOIn-
Ko, MakuaBeJii OblIT CXBaueH, OOBHHEH B 3aroBOPE
npoTuB Menuuu u OpomieH B TIopeMy. Bckope ero BbI-
MyCTHIIN, HO BEPHYThH cebe MPEeXHIO BIacTh Makuna-
BEJUTH YK€ HE CMOT.

[Hoatomy nepuon ¢ 1513 mo 1520 rox cran ans
MaxkuaBeniau BpeMEHEM MOJBEACHUS UTOTOB CBOEH
OypHOH JesTeNIbHOCTH M aKTHBHOTO JIMTEpaTypHOTO
TBOpUYECTBA. B 3TH rojp! ObIIM CO3/1aHbI CIEIyIOMINe
COUMHEHUS:

o «locymape» (1513);

o «MckyccTBo Boiiub» (1519-20);

e TearpainbHas nmeeca «MaHaparopay;

e ckaska «benbdaropy;

o «Hctopus @nopenmum» (1520) u mHOTOE

JpyToe.

ITo npoHUM cyBOBI BBIIO TaK, YTO OTMEUCHHBIC
ceiiyac (1 MHBIE MOJOOHBIE UM) OCOOEHHOCTH Makua-
BEJUIM KaK MPAKTHYECKOTo JEsTeNIs U MOJIUTUYECKOTO
nycatens 3arnedariennch IJaBHBIM obpazoMm B «Pac-
CYyKICHUSIX...», «HcTtopun PropeHIMH» U B HEKOTO-
pPBIX APYrHX ero mpousBeneHHsXx. OnHako HanOONIb-
1WA e/ B pa3BUTUU MUPOBOM IIOJIUTUYECKOU MBICIIU
OCTaBUJIN, KOHEYHO, HE OHH, a MaKHaBeueBckui «I oc-
yrape». Ho B HeM-To Kak pa3 peciry0nnKaHCKO-eMO-
KpaTH4YeCKHe MOTHBBI, IPAXKAAHCKO-TYMaHHUCTHUECKUE
HOTHI 3By4aT MAaKCUMAaJbHO MPUTIIYIICHHO (€CiH 3BY-
yat BooO1me). TyT HeT HU4Yero ymBUTeIbHOTO. Makua-
BEJUIM IHcajJ €ro BOBCE HE AN MPOCIABICHHS JEMO-
KPaTU4EeCKUX U PECIyOIMKAHCKUX LIEHHOCTEH, HEe JUIS
aTioJIOTHH TIpaBa U TYMaHH3Ma.

B «l'ocynape» MakuaBeiiu BbICKa3aJl CIEAYIO-
mye uIeu:

e OnrumaneHas ¢opma TpaBlIeHHS Tocynaap-
CTBOM — a0COJIIOTHAsE MOHApXUsl, XOTS B HEKOTOPBIX
cirydasix ObIBaeT A (PEKTHBHA U PECITyOIINKa;

e cropus uukianuna. Bee rocynapersa 6ecko-
HEYHO NMPOXOJT OJHU U Te e (a3bl. CHavasa — enu-
HOJIMYHOE TPABJICHUE; 3aT€M — BJIACTh BBICIIEH apH-
CTOKpAaTHH; OTOM — pecityoiika. OHako peciryonu-
KaHCKOE TPaBJICHHE HE MOXKET JJIMTHCS BEYHO, PAHO
WIA TI03HO OHO CHOBAa CMEHSAETCS abOCONIOTHOW MO-
Hapxuen;

e (CMeHa OMHMCAHHBIX BhIME (a3 CBi3aHa CO
CTOJIKHOBEHHEM HMHTEPECOB MHOXKECTBA COILHAIBHBIX
rpymni. MakuaBesuiy ObIT OTHUM U3 IIEPBBIX, KTO OTME-
TUJI AUANEKTUKY HCTOPUUYECKOTO MpOoIiecca;

e Tpu r1aBHBIX OMOPHI JIFOOOTO TOCYIaps: 3aKO0-
HOJIaTeNIbCTBO, APMHUS U COIO3HUKY;

e PemeHne caMbIX BaXHBIX I'OCYJapCTBEHHBIX
3a7a4 MOKHO OCYIIECTBJIATH JIIOOBIMU criocobamy,
Jake He caMbIMH T'yMaHHBIMH. K mocieHUM MOXKHO
mpuberaTh B TeX CJIydasx, KOrza BCTaéT BOIIPOC O CO-
3/IaHUH WIIK COXPAaHEHUH rOCyNapCTBa;

e Xopomwuii rocynaps A0JKEH YMETbh COUYETaTh
YECTHOCTh M KOBAPCTBO, I00POTy M JKECTOKOCTb.
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VYMeno ucnons3ys TO OQHO, TO APYroe, IpaBUTeIb MO-
JKET JOCTUTHYTh a0COIFOTHO JIF0OBIX 1enei. ['ocynapro
He cieyeT u30erarth JIMIeMepusl, XUTPOCTh — IJIaBHOE
Opy>KH€e Ha MOJIUTHUECKOM IHOIPHUIIIE;

e Tocymapp MOKEH BHYIIATh CBOUM IOAJAH-
HBIM CTpax, HO He HEeHaBHCTh. [y Toro uyTo0sI H30e-
JKaTh TOCIICHETO TIPABUTEINIO HE CIIEAYeT 3JI0YIOTped-
JISITh KECTOKOCTBIO M YMETh TPE3BO OLEHUBATh CIIO-
JKUBIIYIOCST B CTpaHE CHTyalnuio. MakwaBeTd ObLT
KaTeropuueCKUM MMPOTUBHUKOM THpaHuu. [1o ero Mue-
HUIO, THPAaHBI — CJIa0bIe JIFOH, TyOsImue caMu ce0s u
cBOE M0OpoE UM,

e Tocynapp He HOJDKEH OBITh PACTOUYUTEIIEM;

e Haubonee omacHele U1 rocynapcTsa JIOIU
— 9710 nbcTenpl. ['ocynape NOKEH NPHONMKATh K
ce0e Tex JIto/iel, KOTOpbIe BCETa TOBOPST MpaBay, Ka-
KOi1 OBI TOPBKOI OHA HU OBLIA.

Taxoke B cBoeit paboTe MakuaBeu paccy kIl o
TOM, KaK Jy4llle YAEpXHUBaThb B CBOEH BIACTHU 3aBOE-
BaHHBIE TOCYIApPCTBA, KaK MOIUYHHATE ceOe HaceleHue
JIPYTUX CTpaH M Kak JIydllle BOEBaTh C CAMBIMU CUJIb-
HBIMH COCEJISIMU.

He nano 3a0biBaTh, uTOo co3nmanue «l'ocymaps»
XPOHOJIOTHUECKH COBIAJIO C OYEHb TSXKEIBIM IEepPHO-
JIOM UTAIIbIHCKOU ucropuu. I'ocynapcTBo 0CTpO HyX-
J1aJioch B KPEMKOM pyKe W MPUJIeKHOM XO3simHe. Ma-
KHaBEJJIM HAJEsJICS, YTO €ro TPy CTAaHET PYKOBOJ-
CTBOM s Oyaymux mpasuteneil @iopeHuuu, u
coOupascs MPermoIHECTH CBOI0 KHUATY ceMbe Menndu.
IIpu sToM cam MakuaBennu ynpasisul OnopeHuuen
JIOCTATOYHO MSATKO M AumuioMaTudHO. OH OBLT YecTeH
CO CBOMM HapoOJIOM W ITOJYHHEHHBIMHU M CTaBHJI OJaro
Wrtanuu u pogHOro ropoJia NpeBbIIIE BCETO.

HeynayHb! ¥ IONIBITKK UCTOJIKOBATh KHUTY "["0C-
yaaps" Kak OOJMYHUTENIbHBIA nmaMier mpoTHB THpa-
HOB, pa300ya4aroui UX MOBAJIKH, JINOO NPEACTAaBUTh
"MakuaBesu3M" Kak HCKKEHUE TOJIUHHBIX Hei
Makwuasennu [2, C.172].

ITonurnyeckoe yuenue MakuaBessiu3M €CTb yue-
HHE, BIIEPBBIC 000COOMBIIIEE pACCMOTPEHHUE TIOIUTHYIC-
CKUX TPOOJEM OT PEJMTHH W MOPAJH, TOCTaBHBIICE
[ENBI0 COACWCTBOBATh (POPMHPOBAHUIO HAIMOHAIB-
HBIX TOCYJapCTB a0CONFOTUCTCKOrO THma. OHO OBLIO
MPUMEHEHO B JalbHEHUIIEM HIeoIoraMu abCO0TH3MA
U BBI3BAJIO SIPOCTHYIO0 HEHABUCTb CO CTOPOHBI 3aIUT-
HHUKOB (peoanbHBIX YCTOEB U (e0TaTbHOTO MOPSIKA.
CoOTHOIIEHNE MEXTY IeHCTBUTENFHBIM ydeHneM Ma-
KHABEJIH M «MaKHABEIUIM3MOMY JOCTATOYHO CIO0XKHO,
c(hopMyIHPOBaB MPUHIIXII OIPABIAHUS CPEICTB, IPH-
MEHSIEMBIX MOJUTHKOM, TEMH ILEISIMH, KOTOphIE OH
CTaBWT I1epe]] COOO0H, OH AaJI BO3SMOXXHOCTb JOCTATOYHO
MPOU3BOJIBHOTO UCTOJIKOBAHUSI COOTHOLIEHHUS LeNed 1
CPE/CTB HOJIMTHYECKOro feicTBusa. B oOmmx uyeprax
MOXHO CKa3aTh, YTO YeM IIUpE COlMaIbHast 6a3a noim-
THKH, YeM 00Jiee ITMPOKNUM CJIOSIM OTBEYaET MOJINTHKA,
TEM MEHBIIE B HEIl MOXKET OCTAThCS MECTa JUI «MaKua-
BEJIJTU3May KaK TalHOM U KOBapHOM 110 CBOUM METO/IaM
MOJIMTHYECKON AesTeIbHOCTH. I HanmpoTHB, YeM yxke
conuaipHas 0a3a, Ha KOTOPYIO OITUPACTCS BIACTh, YEM

B OOJIbLIEH Mepe OCYIIECTBIsIEMast €10 MOJUTHKA TPO-
THBOPEYUT OOIIEHAPOAHBIM HMHTEpEcaM, TeM B 0OJIb-
el Mepe CTPEMHTCsSl OHa NMpUOeraTtb K «MakKHaBe-
JIUCTCKOIM» TaKTHKE MOJUTHYECKOH OOpbOBI. DTO B
TIOJTHOW Mepe OTHOCHUTCS U K KJIacCOBOM OoprOe B aH-
TAarOHUCTAYECKOM OOILECTBE.

B camom koHIe *kHM3HM MakuaBeIIu NPUILIOCH
MIEPEXNUTh HOBBIE TOTpsiceHus. B 1527 romy WUramus
6pu1a pazopeHa VMcmanueit. Pum man, a [Tama Pumckuit
oka3zajzcs B ocazie. Bo @nopeHunn npous3omen ouepen-
HOH NepeBOPOT, 3aBEPILUBIINIICS H3rHAaHUEM Meauuu.
I'opoxaHe cTanu BOCCTaHABJIUBATh AEMOKPAaTHUECKUI
CTpoi 1 MakuaBesn Hafiedscsi CHOBA BEpHYThCS K pa-
00Tc YMHOBHHKA B BO3POXKAEHHOW pecmybmuke. On-
HAaKO HOBas BJIACTh MPOCTO IPOUTHOpHpoBaia ero. ITo-
TpsICEHUs], CBsI3aHHbIE ¢ pa3rpoMoM Mrtamuu, u HEBO3-
MOXHOCTb 3aHHUMATbCA J'IIO6I/IMI)IM JCJIOM HCTaTUBHO
CKa3aJHCh Ha 30poBbe puocoda. 21 urons 1527 roma
MakwuaBenm He CTallo.

MaknaBeluin — OAWMH M3 CaMbIX TPYIHBIX IS
yCBaMBaHMSA M HMCTOJKOBaHMs MbIciuTened. He ciy-
YalHO y>Ke Ha MPOTSHKEHUN YETHIPEX C MMOJIOBUHOM CTO-
JIETUN BOKDPYI €ro OCHOBHOrO Ipou3sBeneHus «locy-
Japb» BeAyTcs MOoJeMU4eckue O0H, a ero JOKTpHUHA U
B3IJISLIBI 0Opa30BaIUCh B PE3KO HETAaTHBHBIA TEPMMH
«MaxkuaBeJIu3M» - CHHOHUM IOJUTHYECKOTO KOBap-
CTBa, IBYIUYHU, JULEMEPUS, IIPEIaTEIbCTBA, KECTO-
KOCTH U T.1.

OH eIMHCTBEHHBIH MBICIUTENb Dnoxu Bo3pox-
JCHUSI, KOTOPBI CyMEN JOCTaTOYHO TOYHO IOCTHYb
CMBICII OCHOBHBIX TEHJICHIINH TOW STI0XHU, CMBICI €€ 0~
JIUTUYECKUX TPEOOBAaHUH M YyCTpEMIIEHUH, cHOpPMYIIH-
pOBaTh M M3JIOKHUTH MX TaAKUM 00pa3oM, 4TO OHH CTa-
HOBWJINCH HE NPOCTO BHICKA3bIBAHMSIMH, & CAMBIM aK-
THBHBIM CIIOCOOOM BO3JIE€MCTBOBAJIM Ha TE€X, KTO €Ilé
CMYTHO OIIyIIAl 3TH TpeOOBaHMA, HO CTPEMMICA K
npeoOpa30BaHUIO, XKellas yBUAETs HOBYI0 MTanuto.

Jns nHac MakuaBesuii ¥ ero TBOPUECTBO MMEIOT,
HpeXJIe BCEro, KOHKPETHO-UCTOPUIECKYIO U KYJIBTYp-
HYIO IEHHOCTb. SIBIISISICH OTHUM M3 CaMBIX M3BECTHBIX
MIPEACTaBUTENCH SMOXM BO3pOXKAeHMs, MaknaBemun
CBSI3BIBACT XMBOTBOPHBIE TPAAUIMH MBICIU M KYIb-
TYpbI C HOBBIM BpEeMEHEM M COBpeMeHHOCThI0. Ha ero
MIPOM3BEJCHUIX, BO3MOXKHO, 0COOCHHO YETKO MOXKHO
MIPOCIIEANTD, KaK U3 UCTOPUU, U3 UCTOPUUYECKOTO JHUa-
Jlora ¢ MBICTUTEISIMA TPOIUIOTO W M3 OCMBICICHHS
MIPOIIIBIX 3MOX 00pa3yercs Teopus, Kak U3 KpUTHUE-
CKH-TBOPYCCKOTO OCBOCHUA TPAAUIIHUN POXKIACTCA HO-
BaTOPCTBO U KaK U3 PETPOCIIEKTUBHI pacCMaTpHUBaeMON
C O3MINi caMbIX (PyHIaMEHTAIBHBIX U CAMBIX OCTPBIX
po6JIeM COBPEMEHHON JKU3HU, BRIpaOaThIBaeTCs mep-
CIEKTHBA UCTOPUYECKOTO Pa3BUTHS.
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[IpaBoBOE TOCYAAPCTBO — ATO TAKOH THII TOCYAAP-
CTBa, BIIACTh KOTOPOTO OCHOBaHA Ha IPaBe, IM OTPaHU-
YUBAETCS M Yepe3 Hero peanm3yeTcs. [ TaBHBIME 3I1e-
MEHTaMH, COCTaBIISIONIUMHU OCHOBY IMPAaBOBOTO TOCY-
JlapcTBa, SIBISIOTCS MPOBO3MJIALIIEHHE TMPUOPUTETA
YeloBeKa, o0ecreueHne ero mpas u CBOOO/I, U IPUOPH-
TET Ipasa - HanbOJIee MOCIEA0BATEILHOE CBA3bIBAHKE
C TIOMOIIIBIO MpaBa TOCYJAPCTBEHHON BJIACTH B IEIIAX
HeJIoyIeHus 3oynorpednenuii [5, C. 63 — 64].

Takum 00pas3omMm, uaes IPUOPHUTETAa IPABOBOM 3a-
IIMTHl YENOBEKA BBICTYMACT OCHOBHBIM MPHUHIUIIOM
MOCTPOEHHUS U Pa3BUTHSI IPABOBOI0 rocyaapcTna [2]. A
MPaBOCYANE — BaXKHEHIINI rOCyIapCTBCHHBI HHCTPY-
MEHT MPaBOBOM 3a1uThl yesnoBeka. Crop o ToM, Kakoi
WHCTHUTYT SIBJISIETCS BEJYIITUM B IIPOIIECCE CTAHOBICHUS
MPaBOBOTO TOCyaapcTBa B Poccuu: rpaxkmaHckoe 00-
IecTBO WM cyaeOHas cucteMa (IpaBocyaue), becnep-
CMIEKTUBEH, MOCKOJIbKY Ha3BaHHBIN COCTAB AJIEMEHTOB
JUATIEKTHYECKU CBS3AH IPYT C IPYTOM.

ITpoGembl MPaBOBOTO TOCYAAPCTBA U €T0 POJb B
YCIIOBHSX OOHOBJICHHS TOCYJApCTBCHHON BIAaCTH BCe-
IJ1a BOJHOBaIH OOIIECTBO, IEPEIOBBIX MBICIHTENCH
HpeHoctu, CpeTHEBEKOBbSI U COBPEMEHHOCTH. YK€ C
JIABHUX BpEMEH HAay4HbIE JIESATENH, IOPUCThI, UICTOPUKH
3aJyMBIBaJIHCh O (HOPMUPOBAHUU TAKOTO FOCYIAPCTBA,
HCKAJIM KOMIUICKCHBIC (POPMBI COOTHOIICHHS JHYHO-
CTH ¥ TOCYZIApCTBa, a TAK)KE COUETaHUE UX UHTEPECOB.
Hamnpumep, ogHUM U3 UAEOIOTOB MPABOBOTO TOCYAap-
crBa sBisicss U. Kant, xoTopblit yTBepkaal, dYTO
MpaBo Ha CBOOOY — 3TO €IMHCTBEHHOE IJIABHOE ITPABO,
a BCE OCTaJbHBIC IpaBa W3 HETO BHITEKAOT. OH OBLT

YBEpEH B TOM, YTO ECJIH KYJIbTypa, 3aKOHHOCTD H JIEMO-
KpaTHs HE CTaHYT HHIWBHUIYaJIbHBIMH ICHHOCTSMU,
«TO HH O KaKOM TIPAaBOBOM T'OCYJapCTBE HE CTOUT H OY-
Matb». M nelicTBUTENbHO, TAK OHO U €CTh, BE/b IIPaBO-
BOE TOCYJIapCTBO — 3TO TOCYJapPCTBO, OTPAHHUUEHHOE B
CBOMX JEHCTBHSIX MPaBOM, MOJYMHEHHOE BOJIE CyBe-
peHHOTO0 Hapoa, BeIpakaeMoit B KoncTuTynuu, u npu-
3BaHHOE O0ECIeYUTh OCHOBOIMOJATAIOIINE TMpaBa U
CBOOO/IBI JINYHOCTH.

CyTh TIPaBOBOTO TOCYAApPCTBa 3aKIIOYACTCS B
TOM, YTO OHO XapaKTepU3yeTCs] BEpXOBCHCTBOM TIPaBa,
paszeneHueM BlacTed, IOPHIUYECKAM PABEHCTBOM
(B3aMMHOM OTBETCTBCHHOCTHIO) TPa)KIaHUHA U TOCY-
JIApCTBA, a [eJIb — 00ECIIEYUTh FApaHTHH IIPaB U CBOOOT
JIMYHOCTH BO BeeX cdepax obmecTBeHHoN xu3Hn[7, C.
72]. loanmuHHOE MPABOBOE TOCYAAPCTBO CO3/IAET YCIIO-
BHS JIUISL TOTO, YTOOBI TpaKAaHe BOCIPUHUMAIN ceOs
AKTUBHBIMH YYaCTHUKAMH IMOJUTHIECKOTO IPOIlecca,
YCUJIMBAJU TO3UTUBHBIC M CHIDKAIM HETATUBHBIE CBOM-
CTBa TOCYJIaPCTBEHHOCTH.

Bu.1 cr.1 Korcrurynuu Poccniickoii denepanuun
3akpemieHo, yto «Poccuiickas denepauus —Poccus
€CTh IEMOKPATHIECKOE TIPABOBOE (peIepaTHBHOE TOCY-
JApCTBO C PECIYyONHKAHCKOH (HOPMOW TpaBIICHHS.
HecMoTpst Ha To, 4TO B JaHHOM CTaTbhe YKa3bIBA€TCS,
yTo B Poccum yxe ecTh mpaBoBOE€ TOCYIapCTBO — 3TO
SIBIIICTCS JIMIIB IIEJIbI0, K KOTOPOW HEOOXOAUMO CTpe-
mutcs [6, C. 65 — 69]. Bens B mpaBOBOM JeMOKpaTHie-
CKOM TOCYAApCTBE IrpaXkIaHe JOJDKHBI BOCIPUHUMATh
cebs1 X03sfeBaMH KW3HW, AaKTUBHBIMH YYaCTHH-
KaMU yIpaBJICHUS OOIIECTBCHHBIMH U TOCYIApCTBCH-
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HBIMU AenaMu. [TosToMy uien u mpobiIeMbl CTaHOBIIE-
HUS [IPaBOBOro rocyaapcrsa B Poccuiickoit denepa-
IIIH OCTAIOTCS MO-TIPEKHEMY aKTyaIbHBIMU JUISI HCCIIe-
JloBaTeNiel pa3IUuYHBIX OTpaciied HayK, MOJMTHUKOB,
¢unocohoB, UCTOPUKOB M TpPEACTAaBUTEICH Trocynap-
CTBCHHOW BJIACTH U CYIIECHCKOTO cOoOIIecTBa. JTa aK-
TyaJIbHOCTh BBIPAYKAETCSI B TOM, YTO MPABOBOE TOCY-
JAPCTBO SIBISIETCS TEPMHHOM WM OCHOBOIIOJIATAIOIIAM
npunounoM Kouctutyuuu Poccuiickoii  ®epaepa-
| 1], mporiecc ero co3maHus pacTSHYT BO BPEMEHH,
a Takke TpeOyeT Cepbe3HBIX HM3MCHCHHI B 0071acTH
TOCyIapCTBEHHON BJIAaCTH, B OOIIECTBEHHOW >XHU3HU
POCCHICKOT0 rocyJapcTBa M MPaBOCO3HAHUU FPaXKIaH.
Baxxxno mogmernTs, 9TO Tporece GopMupoBa-
HUSl MIPABOBOI'O TOCYJApCTBa — 3TO OYEHb CIOMXKHBIN
TpoIIecC, 3aHMMAIOUIIH IUTEIFHOE BPeMsl, U OCY-
HICCTBJICHUS KOTOPOTO OOIIECTBO JOJKHO OBITH IOJI-
TOTOBIICHHBIM. [IpaBoBOe rocymapcTBO HE BBOIHTCS
€JIMHOBPEMEHHBIM aKTOM U HE MOXKET CTaTh pe3yJibTa-
TOM YHCTOTO 3aKOHOJATENLCTBA, BEOb 3IECh caMoe
rJIaBHOE — YTOOBI BECh MPOIIECC ObUT OPraHUYECKH Iie-
PEXUT 0OIIECTBOM, €CIT OHO IJISI 3TOTO CO3PEIo.

Jlns ctaHOBIJIGHUS TPABOBOTO rocyaapcTsa B Poc-
cuiickoil @enepanuu eie NpeACTOUT PELUTh PSIIT BaXK-
HBIX 3a71a4. TpebyeTcs Oosiee yeTkas ONpeIeIeHHOCTh
B ()OPMHPOBaHUH IPHOPUTETOB IIPABOBOI TIOHUTHKH, C
MOMOIIBI0 KOTOPOH TOSBHUTCSI BO3MOKHOCTH BCECTO-
POHHE TOJOUTH K 3aIIUTEe KOHCTUTYIIMOHHBIX NPaB H
cBO0O/T UeNoBeKa.

B mHacrosiee Bpems Poccuiickas ®epepanus
HaXOJMUTCSI B COCTOSTHUU KPU3KCA, YTO HETAaTUBHO CKa-
3BIBACTCA HAa CO3JaHWM MPAaBOBOTO TOCYIApCTBA, TaK
Kak 000CTpsIeT T€ TPYAHOCTH, KOTOPBIC CTOST €r0 MyTH.
Cpenu HEX 0c000€ OECIIOKOWCTBO BEI3BIBACT Oecriep-
CMIEKTUBHOE TOJIOKEHHE B OOJIACTH MpaB dYesOBEeKa,
POCT MIPECTYITHOCTH, KOPPYIILIUS, POIBETAHUE OHOPO-
kpatusMa. [loatomy, Ha Haw B3rian, Poccuiickas ®e-
Jiepalys He TOTOBAa K peaM3alliil Takoro CJIOMXKHOTO
mpoliecca |, IyMaro, K PEIICHHI0 3TOTO BOMpoca TOo-
JIOMAeT eie He cKopo. briBIIMKA YTIOJTHOMOUYEHHBIHN 110
npasam yenoBeka B PO C.A. Koases B cBoeM J1oknaje
0 coOroieHnH MpaB yenoBeka U GopMUpoBaHUH TIpa-
BOBOT'0 rocyaapcTBa B Poccun janm omeHKy cOBpeMeH-
HOMY cocTosiHuto: «Hu o kakoil ¢emepanbHON MpPo-
rpaMMe, HA 0 KaKOM IIporpecce B 00JIaCTH MpaB Yello-
BeKa HE MPUXOJUTCSI TOBOPUTH, ECIIM MEXY BIACTHIO
1 00IIECTBOM IO-TIPSKHEMY OYIET CTOATH CTCHOM OT-
qy)KJeHHasi OT oOmiecTBa OIOpoKpatusi, o3abodeHHas
JUIIb yAEp)KaHHEM B CBOMX PyKax phlYaroB BJIACTH.
Poccus Hukorna He cTaHeT HU IPaBOBOI, HU IEMOKpa-
TUYECKOM, €clii BJACTh MO-NPEKHEMY OCTaHETCs
HEKHM TAaMHCTBOM, a HE MOHATHBIM JIJIS1 KQXKI0TO pado-
YMM MEXaHU3MOM pelleHus o0uux 3aaaun[4].

Taxxe Xxo4yeTcsi MOJMETUTh, YTO B COBPEMEHHOMU
Poccuu cuctemMbl 3aKOHOB, KaK peabHO JIEHCTBYOIIEH
cunbl emte HeT. CyneOHas cucreMa erie He craja ra-
PAaHTOM CIPaBEIJIUBOCTH, O YEM CBUAETEILCTBYET
OLIEHKa ee JiesaTenbHoCTH, faHHas [Ipesunentom Poc-
CHUH B ©KerojHoM mnociannu DenepaipbHOMY coOpa-
HUio B 2009 T.: «eciii 4acTh POCCHHCKOTO OOIIecTBa
Oyzer Mmo-NmpexHeMy BOCHPUHHMATH CYICOHYIO CH-
CTeMy KaK KOpPYMIHPOBAHHYIO — TOBOPHUTH 00 3¢ dek-
TUBHOM NPABOCYAUH OyIIET MPOCTO HEBO3MOXKHOY.

ITogBoas UTOT BBINIECKA3aHHOMY, XOYETCS CKa-
3aTh, YTO TEOPUs IPABOBOIO TOCYJapCTBA UMEET U MO-
JIOXKUTENBHBIE W OTPUIATEIbHBIE CTOPOHBI. [lomoxmu-
TEJIbHBI MOMEHT 3aKJIF0YaeTCs B TOM, YTO JaHHAs TEO-
PHSL CITy’KH OPHEHTHUPOM, 3TAJIOHOM U LENBI0 Pa3BUTHS
COBPEMEHHOTI0 TOCylapcTBa U CTPYKTYpbl Tocynap-
CTBEHHOM BJIACTH B YCIOBHSAX MOJEpHH3alMU. A BOT
YTO KacaeTcsl HeraTUBHOM CTOPOHBI, TO OHA OCHOBBIBA-
eTcs Ha TOM, YTO TE€OpHsI IPaBOBOTO IOCyJapCcTBa, He-
CMOTpsI Ha TO, YTO O(HINATIHHO BOCIPHUHATA M KOHCTH-
TYLIMOHHO 3aKpeIlieHa, TaK U OCTajlach yTONMUYECKOI
Teopueld. Beab c0KHO MOCTPOUTH IPAaBOBOE rOCynap-
CTBO, KOT'JIa IPENATCTBHE 3TOMY — Pa3BUThIN IPaBOBOil
HUTHIIN3M, HEBEPHE B 3aKOH U CIIPaBEUINBOCTb.

CerozHs MpaBOBOE rOCYapCTBO — 3TO KOHCTUTY-
LMOHHBIM NPUHLMUN, JIO3YHI, yronusa. KoHeuHo, xo-
4yeTcsl BEPUTh, YTO HACTAHET TO BpeMs, KOTa ujes mpa-
BOBOTO I'OCYAapCTBa BOIUIOTHUTCS B peanbHOCTh. Hy a
noka ero (opMupoBaHHE MPOTEKAET CKaYKOOOPa3HO,
T10 TIPUHIIAITY: «IIar BIIEPes, /1Ba [Iara Ha3am.

Takum oOpa3oM, MpaBOBOE TOCYIapCTBO UIPaeT
OIIPEACIAIONIYIO POJIb B COBPEMEHHBIX YCIIOBHSIX MO-
JepHU3aIlMM TOCYIapCTBEHHON BIACTH M IOJHUTHYE-
CKOH CHCTEMBI B IIEJIOM, TOCKOJBKY TAKOE TOCYapCTBO
— 3TO MyTh K BO3POXKICHHIO OOLICYETIOBEUSCKUX Havyall
B IIpaBe, a TAK)Ke CAaMOIIEHHOCTH Y€JIOBEKa U €ro MCTO-
pHUYECKHX NPaB M CBOOOI.

B Poccun ecth yke IpakTHIEeCKH Bce AJSL 0-
CTIKCHMS MOCTAaBIICHHBIX IIeJIel, HO U3-3a IPOTUBOPE-
YUH B TTOJUTHYECKOM PAaBHOBECHH PEATHM3aIM TaKHX
MAacCIITaOHBIX TIAHOB CTAHOBUTCS Ha rpanu cpbiBa. Co-
BPEMEHHOMY POCCHICKOMY OOIIECTBY €Ilie AAIEKO IO
JOCTIDKEHHSI H/ICAIOB IPAaBOBOTO TOCYIAapCcTBa, HO
B2XHO K JTOMY CTPEMUTBCSA M JIBUTaThCsl B 3TOM
HalpaBJIeHHH. XO04eTcs HaJesThCs, YTO MPEeoJoIeBas
pasnuuHble npensaTcTBus, Poccns cozgacT cBoit o6pa3
MIPaBOBOT'O T'OCYIAPCTBA, KOTOPBIHA OyeT COYeTaThCst C
€€ UCTOPUEH, TPAJULUAMU U KyJIBTYPOH U UTO B AaJlb-
HeWIIeM I03BOJINT €l CTaTh ITOUTMHHO CBOOOIHBIM Jie-
MOKPaTHYECKUM OOIIIECTBOM.
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U3 OCHOBHBIX NPUYUH UX CYUECBOBAHUSL ABMOP PACCMAMPUBAEN OMCYMCMBUE eOUHOU NOZUYUU YHEHBIX O MUNO-
Jl02UU POCCUTICKO20 Y20N08H020 npoyecca. OH yKasvigaem HA Mo, 4mo om NpasuibHOCMU paspeueHusi OaHHO20
sonpoca 3asucum cyoboa MHO2UX NOJIOHCEHULL Y20TI08HO-NPOYECCYATbHO20 3AKOHOOAMeNbCmad.

Annotation:

A number of the most topical problems of the modern criminal process are considered. As one of the main
reasons for their existence of authorship is not a single position of scientists on the typology of the Russian criminal
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K coxaneHuro, B mocieaHue AECATHICTHS 3aKO-
HOZATeNb HE CYMTACTCS C MHEHHEM YYEHBIX. 3aKOHO-
MPOEKTHl HE OOCY)KHAIOTCS B HayYHBIX KOJIJIEKTHUBAX,
HEepeIKo MBI y3HaeM, 4TO pa3pabaTbiBaeTcs KaKOW-
7100 3aKOHOIPOEKT JIMIIB TIOCJIE TOTO, KaK OH CTaJl 3a-
KOHOM. Hepeiko BHOCHMBIE B 3aKOHBI ITOIIPABKH, B TOM
YHCIIe ¥ B YTOJIOBHO-TIPOLIECCYaNBHBIN KOIEKC, BBIpa-
JKar0T MHTEPEChl KOHKPETHOTO BEJIOMCTBA, a HE 001I1e-
CTBa B II€JIOM. A NTOTOMY 3a4acTyi0 BHOCUMBIE H3MEHE-
HUS U TIOMNPAaBKU XaOTUYHBI, IPOTUBOPEYNBEI, HE COOT-
BETCTBYIOT (byHIaMEeHTATEHBIM IIOJIOJKECHUSIM,
pa3paboTaHHBIM elle B INPOLUIbIE BEKa, JOCTATOYHO
ycTosBIIMMCS. M OOIIEeNpUHATEIM. Bee 310 mewansHo,
HO BOBCE HE O3HAYAET, YTO YUCHBIE OJDKHBI «CIIOKHUTH
PYKH» M OCTaThCsl B POJIM TTACCHBHBIX HaOIIOAaTENCH.
Hanporus, poib 10puandeckoi HAyKH B COBPEMEHHOM
o0IIecCTBE CYIIECTBEHHO BO3PAcTaeT: MBI JIOJDKHBI
OBITH YIIOPHBIMH, HACTOHYMBBIMH, Jaxe, 51 ObI CKa3all,
arp€CCMBHbBIMU B NPOABUKCHHUU CBOUX H}Ieﬁ, qTOOBI
OHM BJIMSAJIM HA 3aKOHOTBOPUYECKUMN IIPOLECC; HACTOM-
YMWBBIMHU U YIIOPHBIMHU B HAYYHBIX JUCKYCCHUAX C IPECI-
CTABUTEIISIMU TOM 4YacTH HAY4YHBIX COTPYIAHHKOB, HC-
CJICIOBAHUA KOTOPBIX HOCAT KOH’b}OHKTypHBIﬁ, 3aKas3-
HOM XapakTep.

B HacToAmMI MOMEHT CYIIECTBEHHO MOBBIIAETCS
3HaueHHEe (YHAAMEHTAIbHBIX HAaYYHBIX MCCIIEI0Ba-
HUH. DTO BBI3BAHO HE TOJILKO Ha3BAHHBIMU BBIIIE TIPU-
YMHaMH, HO U cMeHOW B Poccuu o01ecTBeHHO-TI0IH-
THYeCcKOl (opmanum; 0OCTOSTENLCTBAMH, CBSI3aH-
HBIMU c MOJIUTUYECKUM, SKOHOMHUECKHUM,
COLIMAIBHBIM YCTPOWCTBOM, TOUYHEEe OO0yCTpPOHCTBOM
coBpeMeHHOM Poccun. M3BecTHBIE BBIpaXKEHUS O TOM,
49TO OBITHE OTIPENEsIeT CO3HAHUE (B ITUPOKOM CMBICITC
9THUX TIOHATHH), a 6a3HC -HAICTPONKY, KaK HUKOT/Ia aK-
TyaJbHBI B COBPEMEHHBIX YCIOBHUSX U HE MOTYT HE yUH-

TBIBaTbCSl YYCHBIMH, MPOBOAALIMMH (yHIAMEHTab-
HBIC MCCIICOBAHUS, B TOM YHCIIE U B 00JIACTH YTOJIOB-
HOTO IpoIiecca.

[Tpexxae Bcero HaM HEOOXOMMO OIPENEIUTHCS C
THUIIOJNOTHEN YTOJIIOBHOTO MPOLECCA, C TEM, KAKHM JI0JI-
KEH OBITh COBPEMEHHBII YrOJIOBHBIH MPOIIECC: COCTA-
3aTeNbHBIM WM CMEHIAaHHBIM. MHe KaXKeTcs, 4To
omnOKK B OmpeesieHn:d HeobxomauMoro s Poccun
THUIIa YTOJIOBHOT'O MPOIECCa U TIPUBEIN Pa3pabOTINKOB
npoekTa YIIK PO (xoTopslii 3aTeM U CTaja 3aKOHOM) K
TOMY, 9TO TEKCT 3TOTO 3aKOHOIPOEKTA (a 3aTeM H 3a-
KOHA) CYIIECTBEHHO NMpOTHBOpeuuB. W neno 3aeck He
TOJIbKO B MHOTOUYHUCIIEHHBIX, KaK IIPUHSITO HBIHYE TOBO-
PHTB, «HEOPEKHOCTSIX 3aKOHOJIATEIIST», & B TOM, UTO aB-
Topbl TekcTa YIIK P® nonsiTanuck COBMECTUTH HECOB-
MECTHMOE: BBICTPOUTH AHIJIO-AMEPHKAHCKHUN THUI CO-
CTSI3aTE€IBHOTO  IIPOLECCa, COXPaHUB IMPU  3TOM
PO3BICKHOE JI0CYZIeOHOE TPOU3BOJCTBO. A TaKoro He
MOJKeT OBITH B IpWHIMIIE. B HEM coCTA3aTeNbHOCTh
YTOJIOBHOTO TPOIIECCa MMEET MECTO TOJBKO B yrOJOB-
HOM CyJIOTIDOM3BOJICTBE, T.€. B IIPOM3BOJICTBE B CY/IE,
IIPU 3TOM OTCYTCTBYET AOCYACOHBIN YTOIOBHBIN MPO-
necc. Ecim ske moHsTHe «CYIOIPOU3BOJICTBOY» UCTIONb-
3yeTcs (B KOHTHHEHTAILHOW EBporie, B TOM 4ucie U B
Poccun) B mmpokom cMeIciie, Kak B LEIOM BECh Yro-
JIOBHBIH MpoLecc, TOrAa B ATO NOHATHE BKJIIOYAETCS U
J0CYAeOHOE  YTrOJIOBHO-TIPOLIECCYaIbHOE IMPOM3BOA-
cTBO. M 3TO y>K€ HUKaK He COCTSI3aTEeNbHBII, a CMEIIaH-
HBII (MM OOBMHUTENBHBIN, KaK €ro Ha3bIBaIOT 10 CHX
nop B ['epmanunm) Tvm nporecca.

[IpounTas, Hanpumep, pabOTHI O COCTA3ATEIBHO-
CTH B CTaaud BO30OYXIEHHS YrOJOBHOTO Jena, s He
MOTY IOHATbH, KTO M C KEM COCTSA3aE€TCA, €CIIU B ITON
CTa[UH €Ile HET Y9aCTHUKOB CO CTOPOHBI 3aIUTHL. A B
CTa[UM MPEABAPUTENBHOIO PaCCIeIOBaHUA KTO, C KEM
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u nepen keM coctsazaercs? Kro apourp? PaBHbl u cTo-
poubI? S 06 sTom yixxe muoro mucain [1. C. 513-529].
Ho 5T0 MMeeT nmpuHIUNHAILHOTO 3HaueHus, Mo, He
ONpeNeNMB THUI COBPEMEHHOIO POCCHHCKOTO Mpo-
1ecca, Heslb3s TOCTPOUTh CTPOMHYIO CHUCTEMY Yro-
JIOBHO-TIPOIIECCYAIbHOTO ~ 3aKOHOAaTenbcTBa. [lpm
STOM HeNb3s He 00pamaTscs K MUPOBO# mpakTuke. Co-
CTsA3aTesbHBIN TUII IpOIlEcca UMEET MECTO B bpuranuu
1 ee OBIBIIMX KOJIOHUAX, a Takke B CIIIA. B xoHTHHEH-
TanpHOW e EBpome, kak W B OOJBIIMHCTBE CTpaH
MHpa, CYIIECTBYET MMEHHO CMEUIAHHBIH THII IIPO-
necca. M 31ech He NBITAIOTCA, KaK 3TO JIEJIA€M MBI,
«aMepUKaHU3UPOBaTh» €ro (Takas TIOMBITKA Oblia
npeAnpuHaTa B Mranuu, HO oOKasanach HEyJauHOMH).
Hukro n HUrze He npuBen yoeIUTENbHBIX apTyMEHTOB
B M0JIb3y TPEUMYILECTB COCTSA3aTEIBHOIO Mpoliecca.
[TpaBoBas cucrema Poccun Beeraa Obuia Gnn3ka eBpo-
MENUCKOM M HUKOTAA aHryo-aMepukaHckon. Kakue ta-
KH€ COOBITHS TPON3OILIH, YTOOBI KOHIIENTYaJIbHO Me-
HATh Hally MpPaBOBYIO CHCTEMY, «aMEpPHKaHH3HPO-
BaTh» ee? Bmpodem, U B yroJoBHO-TIPOIECCYATEHOM
3aKOHOJIATEIbCTBE COCTS3AaTENBHOCTh (ECIH BCE-TAKU
CUNTaTh €€ IMPUHIMIOM) c(HOPMYJIMPOBaHA HMEHHO
Kak cyneOHbIi npuHLuIL. [IJ1st TOro 4ToObl YOS AUTHCS B
3TOM, JOCTaTOYHO BHHMATENIBHO INPOAHAIN3UPOBAThH
conepxkanue cT. 15 YIIK P®. Kcratu, o HemoHITHOH
nprunHe B YIIK He Hamum cBoero 3akpernsieHus Hau-
BAKHEHIINN KOHCTUTYLIMOHHBIA IIPUHIUI «HE3aBUCH-
MOCTh CyleH M NOMYMHEHHWE HX TOJBKO 3aKOHY», a
TaKKe IPUHIUIT PAaBEHCTBA BCEX IEPE]] CYIOM U 3aKO-
HoM. bonee toro, YIIK P® npexycmarpuBaetr MHOro-
YHCIIEHHbIE HCKITIOYEHUS 13 IPUHITUIIA PABEHCTBA BCEX
nepes 3aKOHOM ¥ cynoM. HeoOxoauMocTh MHOTHX M3
HUX BBI3BIBaeT riryookue comuenus [5. C. 73; 6-10; 11.
C. 3945], a HexoTopsle - 1 HegoyMmenue (1. 50, 4. 11
ct. 108, 4. 12 ct. 110 YIIK P®).

OueHb BaXXHBIM JJIS1 YTOJIOBHOTO TIPOLIECCa SIBJISA-
€TCsl BOIPOC 00 YYaCTHHKAX YTOJOBHOTO CYJOIPOH3-
BOJICTBA, UX KJIaCCU(UKAIMH U BBITOIHIEMON KaX[bIM
U3 HUX IpoueccyanbHoi (QyHKImH. CyecTBEHHBIM
HenoctatkoM YIIK P®, Ha Moii B3rIIsa1, ABISETCS U TO,
YTO OH BKJIIOYWJI B COCTaB YYaCTHHUKOB BCEX, KTO IPH-
HUMaeET (nake He TI0 COOCTBEHHOM BOJIe) XOTS OBl €/IH-
HUYHOE y4JacTHe B NPOLECCYAIbHOM JeITeIbHOCTH.

Ho pa3Be MOHO B UHCIIO YyYaCTHHKOB IpoLEcca
BKJIIOUaTh U cya, u mnoHstoro? Hasepnoe, Het. Ilo-
3TOMY, KaK MHE MPEJICTaBIIACTCA, CIIeyeT BEPHYTHCS K
pa3zgemnsieMoil OONBIIMHCTBOM YYEHBIX KOHIETIHU O
pasrpaHWYCHNN MOHATHI «Y9aCTHHUK YTOJIOBHOTO IPO-
recca» (Kak JIMI0, NMEIOIIee MOCTOSHHBIN Mpoleccy-
aJbHBIM CTaTYC W MOTYILEe B TOM WJIM MHOW CTENEHU
BJIMSITH HA XOJ M MCXOJ Ipolecca) U «CyOBeKT yro-
JIOBHO-IIPOLIECCYANIbHOM JESITENbHOCTU, KOTOPBIM Ta-
Koro craryca He umeeT» [1. C. 529-544].

Hcxond u3 3a1auu aMepUKaHU3aUH POCCUHCKOTO
YToJIOBHOTO mporecca, aBTopsl YIIK P® otnecnu no-
3HaBaTells, CIeloBaTesl U Jake MPOKypopa K ydacT-
HUKaM CO CTOPOHBI OOBHHEHUS, TEM CaMBIM JIHIIINB HX
obwexkTuBHOCTH. HO Beap oOmienpru3HanHo (U OCie -
HHE TEHJICHINH H3MEHEHMS YTOJIOBHO-TIPOLECCYab-
HOTO 3aKOHOJaTeIbCcTBa, HaunHas ¢ 2007 T., moaTBep-
JKIAFOT 3TO), YTO MPOKYPOP B AOCYIEOHOM MPOU3BO/I-
CTBe  ocymiecTBisier  (QYHKUMM  Haja3opa  3a

3aKOHHOCTBIO, BO BCSAKOM CIydae, IpeABapUTEIbHOTO
cieactBuss. U yxe moToMy OH HE MOXET OJHOBpE-
MEHHO OCYIIECTBIATh (PYHKUMIO OOBHHEHHMS, OTHO-
CHUTBCS K yYaCTHUKAM CO CTOPOHBI OOBHHEHUSI.

OTtHOCS 03HABaTeNs U clefoBaTeNns K y4acTHH-
KaM CO CTOPOHBI OOBHHEHHSI, 3aKOHO/IaTeIb JINIIAET FX
O00BEKTHBHOCTH, a IEATEIFHOCTh X CTAHOBHUTCS OHO-
CTOpPOHHE OOBHHHUTENHHOH. MeXIy TeM TOJBKO IpH
O00OBEKTHBHOM, ITOJTHOM M BCECTOPOHHEM pacclieoBa-
HUHW, TPH HAIHYAH OOBEKTUBHOTO IIPOKYPOPCKOTO
Ha/a30pa MOTyT 3(p(PEeKTUBHO perraThCs 3a0a4 yroI0B-
Horo cynonpousBozctea [12. C. 129-138; 13-17]. Ilo-
STOMY JIeJIeHHE YYaCTHUKOB YTOJIOBHOTO Ipoliecca Ha
4 rpynnsl B TOM BUJE, KaK 3TO IPEAYCMOTPEHO B pa3-
nene I YIIK P®, npencraBnsieTcss HEOOOCHOBAHHBIM U
HE OTBEYAIOIINM ITOTPEOHOCTSIM YTOJOBHO-IIPOLIECCY-
aIBHOW JesATenbHOCTH. Jlo3HaBaTenb, clenoBaTelb
JOJDKHBI BEITIONHATE (DYHKIIHU PacCiIeJOBaHUs, a TIPO-
Kypop - QyHKIIHIO Haa30pa.

JlocTtaTo4HO CHOpHBIM (€CIH HE cKa3aTh Oojee
pe3Ko -HeBepHBIM) sBIsIeTcst maHHoe B cT. 90 YIIK PO
OTIpeNleNIeHNe TOHATHS «HpEIounus». B coorBer-
CTBUM C TEKCTOM 3TOW CTaThbU B €€ HBIHEIIHEH pelak-
LUK NPEIOINIHANBEHBIME (PaKTaMU JTOJKHBI CYUTATHCS
HE TONBKO T€, KOTOPbIE YCTaHOBJICHHI BCTYIHBIIUM B
3aKOHHYIO CUJIy IPUTOBOPOM CyJia, HO U Cy1eOHBIM pe-
LIEHHEM, [TPUHSITHIM B MOPSIJIKE TPaXKIaHCKOTO, apOHT-
PaXHOTO U aIMHHHUCTPATUBHOTO CYAOIPOU3BOICTBA.

Bo-mepBrix, B oTHYHE OT IMyOIMIHOTO YTOJIOB-
HOTO CYIOTPOM3BOJACTBA, IIENBI0 KOTOPOTO SIBISACTCS
YCTaHOBIICHHE OOBEKTUBHON HCTHHEL, B TPAXKIAHCKOM
1 apOUTPaKHOM TpoIieccax ACUCTBYET IIPHHIUI JHC-
MMO3UTUBHOCTH, TaM JIeJIa MOTYT pa3penraThes (M 9acTo
pa3pemarTes) ImyTeM KOMIIPOMHUCCA, TOCTHKCHUS MH-
poBoro cornamenus. [Ipu 3ToM ycTaHOBJIEHUS 00BEK-
TUBHOH HCTHHBI He TpeOyercs. Ho kak MoxHO B 006oc-
HOBaHHE BBIBOJIOB IIPUTOBOpa Cyda IO YTOJIOBHOMY
JielTy yKa3bIBaTh COMHUTEIBHBIE C TOUYKH 3PEHUS 00b-
EKTHUBHON UCTUHBI oJioKeHust? OueBHIeH TOT (aKT,
YTO B TPKITAHCKOM M apOUTPaKHOM IpoIeccax MHOE
MTOHNMaHHe JTOKAa3aTeIbCTB U IPOIlecca JOKa3bIBaHUS,
MMO3TOMY OOCTOSTEIECTBA, YCTAHOBJICHHBIC BCTYIIHB-
[IMMH B 3aKOHHYIO CHUTY PEIICHUSIMU 10 JaAHHBIM KaTe-
TOpHUsSM JeJ, He JOJDKHBI MMETh IPCIOAUIIUAIBEHOTO
3HA4YEHUS AT YTOJIIOBHBIX AEl.

Bo-BTOpBIX, B aAMHHUCTPATHBHOM IIpoIiecce, B
OTIMYHE OT YrOJOBHOIO, (hopMa CYIIECTBEHHO YIIPO-
meHa. AJMHUHUCTPATHBHO-TIpOIecCyabHAas NPHUPOJIA
JIOKa3aTeNbCTB M MpoIiecca JTOKa3bIBaHUS TaKXKe B 3HA-
YUTEIHHON CTETIEHU OTIIMYAeTCsI OT YTOJIOBHO-TIPOIIEC-
CyaJbHOM, COOTBETCTBEHHO M BEPOATHOCTH OIIMOKH B
aJIMUHUCTPATUBHOM CYIONPOHU3BOJCTBE 3HAUUTEIIBHO
BhIe. [ToATOMY M aAMUHUCTpPATUBHAS NPEIOJULUS HE
JIOJDKHA TIPUMEHATBHCSI B YTOJIOBHOM CYJONPOU3BOJ-
crBe. Henp3st He 3aTpoHyTh 1 ipobiieMy nuddepeHnn-
alliy YTOJOBHOTO CYAOIPOU3BOJCTBA XOTS OBl B paM-
KaX OCHOBHBIX ITPOU3BOJICTB, T. €. IPOU3BOJCTB I10 yTO-
noBHBIM  genam. CynmeOHOe TIPOM3BOACTBO IO
VTOJIOBHBIM JIeJlaM B 3Ha4UTENbHOW cTemeHu nudde-
PEHIMPOBAHO, 1 MOXKHO HACYHUTATH JI0 AECATKA Pa3IIHd-
HBIX MOPSAAKOB PACCMOTPEHUS W Pa3pEIICHHs yTOIO0B-
HBIX JIeJ, Yero HeJb3s CKa3aTh O IOCYACOHOM IMPOU3-
BOJICTBE.
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MBI 3aTpOHYJIH JIMIIb «BEPXYIIKY aficOepray. Ta-
KHX BOIIPOCOB IpepocrarouHo. Ka3zanocs 661, nccneno-
BaTh X ¥ BbIpalbaThIBaTh PEKOMEHALUH 10 UX pa3pe-
IICHUIO JOJDKHBI y4YeHble, paboTaronye B Apyrux or-
pacnax ropuandeckod Hayku. Ho eciam storo He
MPOUCXOJNT, yICHBIC-TIPOIECCYAINCTEI HE MOTYT 00-
XOIHTB UX cTOpoHOW. M60, KaK 5 y)ke OTMedall, OT pa3-
pemeHns 3TuX npodieM (OpraHN3aIlMOHHBIX HITH Ha30-
BUTEC WX Kak-HUOyIp MHAYE) HANPAMYIO 3aBHCAT d-
(heKTHBHOCTD MOCTIDKCHMS LEMM M pEIICHHWEe 3amad
YTOJIOBHOTO mpouecca. B maHHOW cTaTbe 3aTpoHYyTa
JIMIIb YacTh NPOOJIEM, CTOSIINX MEpe/l HAYKOH YTroJIoB-
HOTO TIpoliecca U TPeOYIOIUX CBOETO pa3pelIeHHs.
Ectp HEMaN0 1 ApyruX.
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HOPAJOK PASPEIHIEHUA TPYJOBOI'O CITIOPA Y UHAUBUAYAJIBHOI'O
MNPEAITPUHUMATEJIA

Knyazkina N. O., Elkin K.A.

Students of the Faculty of Law of the Northern Bashkortostan State University

ORDER OF PERMISSION OF LABOR DISPUTE IN THE INDIVIDUAL ENTREPRENEUR

Annomauyusn:

IIpedcmaeaennas cmamvs ROCEAWACMCA UCCIEO08AHUIO MEXAHUSMA PA3PeUleHUs: MPYOO08bIX CHOPOS Y UHOU-

sudyanvbHwix npeonpurumameneti. Ocoboo noouepKusaemcs, Ymo 0esmenrbHOCHMb UHOUBUOYATbHO20 NPeONnPUHUMA-
meJisl pe2yiupyencs Hopmamu mpyooeozo 3akoHooamenvcmea Poccuiickoii @edepayuu. B cesa3u ¢ wem oannas
Kamezopusi pabomooameins NPUPAGHUBAeMcst K NOJHOYEHHOMY pabomooamenio, Ha KOMopo2o PAcnpOCmpaHsi-
emcs 3akonodamenvcmao Poccutickoii @edepayuu, npasosvie akmul cydvekmos Pedepayuu, a maxdice 3aKOHO-
0amenbCmeo MyHUYUNAIbHBIX 00pA308aHU.

Abstract:

The article is devoted to the study of the mechanism of resolving labor disputes among individual entrepre-
neurs. It is especially emphasized that the activity of an individual entrepreneur is regulated by the norms of the
labor legislation of the Russian Federation. in this connection, this category of employer is equated with a full-
fledged employer, to which the legislation of the Russian Federation, legal acts of the subjects of the Federation,

as well as the legislation of municipal entities, apply.

Knroueevte cnoea: unousuoyanvHulii npeOnpuHuMamens, mpyoogvle CHOpbl, UHOUBUOYAIbHbIE MPYOOosble

nopul, pabomodameins, pabomuux, Tpyodosoii kodexc PD.

Key words: individual entrepreneur, labor disputes, individual labor pores, employer, employee, Labor Code

of the Russian Federation.

TpynoBoe 3akoHoaaTenbcTBO Poccuiickoit dene-
panun NprupaBHUBACT MHAUBUAYAJIbHOTO MPEANIPHUHMN-
MaTeJis K MOJHOLEHHOMY paborozarento. IIpu BCTyIn-
JIEHWH JTAaHHOM KaTeropuu paboToaaTeneil B TpyIoBbIe
NPaBOOTHOIIEHHUS € TpaXkIaHaMu POCCHH OHU JIOJIKHBI
COOMIONIaTh  HOPMBI  TPYAOBOTO  3aKOHOIATENHCTBA
HapaBHe ¢ TIPOYNMH XO3IHUCTBYIOINMHU CyOBeKTaMu (K
NpUMEPY, FIOPUINIECKHUMH JIUIIAMH HE3aBUCUMO OT MX
OPraHU3aI[MOHHO-TIPABOBON (OPMBI COOCTBEHHOCTH),
HO C COOTBETCTBYIOIIUMHU OCOOEHHOCTSMHM, KOTOPBIE
YCTaHAaBJIMBAIOTCA HWMEHHO [JId HWHAWBUAYAJIbHBIX
TpeapUHUMATENCH, a TAKXKE YIUTHIBATh U OCOOCHHO-
CTH IIPUHUMAEMBIX paOOTHUKOB [4].

B cBs13u ¢ 0603HaYeHHBIM (paKTOM, TIpH 00pa3oBa-
HUY WHANBUAYAIEHOTO WIIH K€ KOJUIEKTUBHOTO TPYIO-
BOTO CHOpa paOOTHWKOB Yy WHAWBHUAYAIBHOTO TIpEN-
MIpUHUMATENsT HEOOXOAMMO PYKOBOICTBOBATHCS HOP-
mamu TpyznoBoro koaekca PD.

Tak, criopsl Mexay paboTHUKaMH U paboronare-
JISIMU — UHJMBHAYAIbHBIMU TIPEIIPHHAMATEISIMH Pa3-
pemaroTcs B 001IeM TOpsAKe, YCTaHOBICHHOM TIil. 60,
61 TK PO.

PaccmoTpum crienuduky paspernieHus: TpyIOBhIX
CIIOpPOB MEXIy pabOTHMKAaMH ¥ HHIUBUIYaIbHBIMHU
MIPEeaIPUHIMATEIISIMH.

Urak, TpynoseiM kogexcom PO mpemycMoTpeHbl
WHAWBUIYaNbHBIE TPYAOBEIC CHOPHI U KOJUIEKTHBHBIE.
IIpu sTOM, MHAMBHAYaNbHBIA TPYAOBOHM CIOp — 3TO
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pasHoryiacus Mexay paboTonareneM-HHANBULyalb-
HBIM TIpEIIPUHAMATENIEM M COTPYAHUKOM IO BOIIPO-
caM TIpPUMEHEHHUsS TPYIOBOro 3aKoHonarenscTBa. Ero
MPEJIMETOM TaK)X€ MOI'YT OBITH IMOJOXXCHHS KOJUICK-
THUBHOTO JIOTOBOPA, COTJIALIICHUS], TPYIOBOT'O IOTOBOPA.
O TakuxX pa3HOINIACHAX 3aSBIIAIOT B OPraH 10 PacCMOT-
PEHUIO MHANBUAYAIbHBIX TPYIOBBIX CHOPOB (4. IepBas
ct. 381 TK PD).

IIpn BO3HMKHOBEHWM WHIMUBHIYAIBHOTO TpPYIO-
BOTO CIIOpa MEXIY paOOTHHUKOM WM paboTomaTenem, B
TOM 4YHCIIe ¥ paboToAaTeNeM-UHINBUAYaIbHBIM MIPE-
MPUHAMATENEM, OH PacCMaTPUBAETCsl KOMUCCUSIMH T10
TpyaoBeIM crnopaM u cynamu (ct. 382 TK P®). Co-
TPYIHHK MMEET MpaBO OOpATUTHCS B KOMHCCHIO IO
TPYIOBBIM CIIOPaM B T€YEHHUE TPEX MECSILIEB CO JHS, KO-
r7ia y3HaJl, 4YTO ero npasa ObUIH HapylueHsl. Ecim pa-
OOTHHUK NPOIYCTHJI YCTAHOBJICHHBIH CPOK II0 YBaXkU-
TENBHOM NMPHUYMHE, CPOK MOXKET OBITH BOCCTAHOBJIECH
komuccueit (4. 1, 2 cr. 386 TK P®). Pasnormacus
MEXKAy COTPYAHHUKOM U paboTonmaTeneM paccMaTpHBa-
I0TCS KOMHCCHEH TI0 TPYIOBBIM CIIOpaM B JIECATHIHEB-
HOU cpok. [Ipu 3TOM necsaTh aHEl HEOOXOIMMO OTCUH-
TBIBaTh CO JHS, KOTJi@a MOCTYIHJIO 3asBieHHE padoT-
HuKa (4. 2 c1. 387 TK PO).

Pewiennsi Mo MHAWBUAYaJIbHBIM TPYAOBBIM CIO-
paM 00s3aHBI WCIIOJIHUTH B TPEXIHEBHBIH CPOK IO
okoHuanuu 10 1HEH, KOTOpBIE OTBECHBI HA 00KaIOBa-
Hue (4. 1 ct. 389 TK P®). A pemienne o BOCCTaHOBIIE-
HHUH Ha paboTe — UCIIOIHNUTHh HEMEIJICHHO, Ha CIEIyIO-
MU A€Hb MOCJIE MPUHSITHS PELICHHS KOMHCCHEH 110
TPYZIOBBIM CIIOpaM.

IToMuMoO 3TOTO TPYHOBBIE CHIOPHI MOTYT paccMart-
puBatThbcs U cyneOHBIM opraHoM. U paGoTHHK, U pabo-
TOJaTellb HECYT OTBETCTBEHHOCTD 3a HapyLIEHHUE 3aK0-
HOB O TpyZe, HeOOXOAMMO U obecrieueHHe MOTHOLIEH-
HOW MpaBOBOW 3alUTHl MHTEPECOB PaOOTHUKOB[2].
Cyn paccMmarpuBaeT WHIUBHIYalbHBIE TPYIOBBIE
CIIOPBI 110 3asIBJICHUSIM paOOTHUKOB, paboTOaTEINs MIT
npodcoro3a, KOTOPHIi 3alUIIaeT MHTEPECHI COTPYI-
HH1Ka. OHM 00panIaloTes B CyA, €CJIM HE COTIIACHbI C pe-
IIEHNEM KOMHUCCUH TI0 TPYZOBBIM criopaM. PaboTHHK

MOKET 00paTuThes cpasy B ¢y 6e3 oopamenus B KTC
(4. 1 ct. 391 TK P®). Cyxn paccMoTpHT 3asiBIEHHE pa-
00THHKa, pabOTOAATEINIsA, a TAKXKE COMCKATEN Ha Ba-
KaHTHYIO JI0JDKHOCTb, €CJIM €ro He IPUHSUIIM Ha paboTy
[1,c.73].

Kpome 3Toro BaskHO 0003HAYNTH MPEAMET TPYIO-
BOTO CITOpa MEXITy paOOTHUKOM U paboToAaTeIeM-1H-
JVBHAYaIbHBIM TIPEIIPHHAMATEIICM:

— 0 BOCCTaHOBJICHUH Ha PabOTe — HE3aBUCHMO OT
OCHOBAaHHMH NPEKPaIICHHUs TPYI0BOTO JOTOBOPA;

— 00 M3MEHEeHHH JaThl M POPMYIHPOBKH TPHIIHEL
YBOJIHEHUS;

— 0 TepeBo/Jie Ha JPYrylo paborTy;

— 00 omtare BBIHY)KJECHHOT'O TIpOryJia JIM0o O BbI-
UIATE Pa3HUIBI B 3apabOTKe 3a BPEMsI BHITTOJIHEHUS HU-
KeoIlIadYrBaeMoil paboThl;

— O HeNpaBOMEpHBIX JeicTBUsIX (Oe3neicTBUM)
paboTomarens mpu oOpaboTKe W 3aIUTE MEPCOHATH-
HBIX JaHHBIX paOOTHHKA;

— 00 oTKa3e B ImpreMe Ha padoTy;

— 0 fuckpuMuHauuu [3, c. 250].

Takum 00pazoM, CHOPEI MEXIy pabOTHHKAMH H
paboTonarensiMu — MHAWBUY aTbHBIMH TIpeIIPUHAMA-
TEJIIMU pa3pelIaoTcs B 001eM NMopsAaKe, yCTaHOBICH-
HoM rnaBoit 60, 61 TK P®.
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Cmamws nocesuena 60npocy NoGblULeHUs YMCMEEHHOU pabomoCcnocoOHOCMU Y CIY0eHmo8 I0PUOUYECcKO2o
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661600 0 mom, 4mo 3aHAmusl maxkum 8UOOM cnopma, Kaxk «mati-60» MO2ym noesblCumbsb HE mMoJabKOo mpyc)ocnoco6—

HOCMmb, HO U ycneeaemocnms.
Annotation

The article is devoted to the issue of increasing the mental capacity for students of a legal profile by means
of physical culture, namely by means of "tai-bo". The author reveals the importance and urgency of this issue in
the modern world of society. This article describes in detail the influence of physical culture on the activity and
endurance of students. The result of the work is the conclusion that the employment of such a sport as "tai-bo" can
increase not only the ability to work, but also academic performance.

Kniouegwie cnoea Taii-60, pabomocnocobnocme, uzuneckas Kyabmypa, CmyoeHmol, YCneeaemocms, npo-

geccuonanvras no02omoska.

Keywords Tai-bo, working capacity, physical culture, students, academic performance, professional training.

[podeccronanbHas MOATOTOBKA ABJSICTCS CIOXK-
HBIM KOMILUIEKCHBIM IIPOLECCOM, TOCKOJIbKY COBPEMEH-
HBI€ TOJIMTUYECKHE U DKOHOMUYECKUE pealnu IUK-
TYIOT BBICOKHE TPEOOBaHHMs K MPOPEeCCHOHATBHON KOM-
METEHTHOCTH JIFOOOTO CITCIMAIICTa, B TOM YHCIIE H
topucta. OIHON U3 BaXXHEMILKMX COCTaBISIOLIUX IMPO-
(heccronanm3Ma sBILEeTCS (PU3MUECKAS M IICUXOJIOTH-
YecKasi yCTOMYMBOCTH JTMIHOCTH B JTFOOBIX KU3HCHHBIX
CUTYaIlUsAX, TIO3TOMY M CPEIU 3ajad, CTOSIIUX Mepen
BBICIICH IIKOJIOHN, HECOOXOIUMO OTMETHTh (POPMHUPOBA-
HUE KOMIIETEHTHOCTH JHYHOCTHOTO CaMOCOBEpIICH-
CTBOBaHUS OyIyIIMX CIICIIUATUCTOR.

CrtpeMUTenbHBIN POCT 00beMa HaydHOUW HHDOP-
MaIliH, BKIIOYACMOH B YUCOHbBIC MPEIMETHI, YBEIUIHIT
MEPerpy3Ky CTYIEHTOB, UYTO BBHI3bIBAET y HUX TIepe-
YTOMIICHUE, CHIDKEHHS YMCTBEHHOH paboTOCTIOCOOHO-
CTH U IBUTATEeIILHOW aKTUBHOCTH. B eme 6obIieii cre-
MICHH 3TH MPOOJIEMBI 00OCTPSIOTCS Y MHOTOYHCIICH-
HOrO KOHTHHreHTa cTylneHToB YBO wmenuuumHckoro
npodml.

AHanmu3 JTOKYMEHTAJNbHBIX MAaTEepPHajoB II03BO-
JISICT YTBEP)KIaTh, YTO B YCJIOBHSX BBICIIETO YI4eOHOTO
3aBe/ICHHSI OCOOBIM PEIICHHEM JaHHON MPOOJIEMBI SIB-
JISICTCSI BHEJPEHHE B COJICPKAHNE YUCOHBIX 3aHATHH 110
(usnyeckoil KyJabpType HOBBIX (JOPM U TEXHOJIOTHH,
Cpely HHX, TaKue Kak a’dpoOuKa ¢ 3JieMeHTaMu OOEBhIX
BUJIOB CIIOPTA, B 9aCTHOCTH, Taii-00.

Ha npotskeHnn yxke psma JeT B ITyONMHKanusx
pa3HBIX aBTOPOB CHCTEMAaTHYECKH IOSIBIISTIOTCS JaH-
HBIE 00 YXYIIICHUH COCTOSHHS 3[JOPOBBS H (pU3UUIC-
CKOM TOJATOTOBJICHHOCTH CTYICHUCCKOW MOJOACKH
(C.B. T'onuapyk, A K. Vkpemen, E.A. ActpaxaHIes,
I'.A. 3aitinesa, T.C. Jlucunkas, ®.A. Nopnanckas u
JIp.), TOBBIIEHUH KOJIMIECTBA CTYJACHTOB, OTHECEHHBIX
K TIOJTOTOBHUTEIHHOW W CIENHAIbHOU METUITUHCKUM
rpymmam (C.A. Mapuyk, H.B. benkuna, .M. Snkayc-
kac, T.A. boObuteBa u Jp.), TOTHOCTHIO WIIM YaCTHIHO
OCBOOOXKIEHHBIX OT MPAKTUUECKHUX 3aHATHH IO COCTO-
STHUIO 3I0pOBbs U T.11. Hanbomnee octpo mogo0Has cu-
Tyanusi HaOJIOAaeTCs B YUPEIKACHUSIX BBICIIETO 00pa-
30BaHUSA IOPHUIHMYSCKOTO MPO(HIISL, B KOTOPBIX yueOHas
3aHATOCTH CTYICHTOB, 00hEMBI HAYYHOU WHPOPMALTUU

! O3nopoBUTENBHBIN (UTHEC B BBHICIIMX yYeOHBIX 3aBeJIE-
HUAX : YueOHoe mmocooue st CTYZCHTOB MEIUIMHCKHUX BY-
308 / B.b. Maumpuko [u ap.] — Boarorpax : Msn-Bo
BoaI'MY, 2009. — 168 c.

2 Anuxeenxo, JK.I. ®dusndeckas NMOATOTOBKA CTYIEHTOK C
MPEUMYIIECCTBEHHBIM HCIIOJIB30BaHUEM CPECTB (puTHECa Ha
OCHOBE y4eTa MHIMBUAYaIbHOTO Ipodust pa3BuTHS (QHU3H-
YECKUX KauecTB: aBToped. ... Iuc. KaHj. mex. Hayk: 13.00.04

U TICUXO3MOIIMOHATIBHON Harpy3KH MpPEeBBIIIAI0T TaKo-
Bble B BY3ax npyrux npoduiei.

Hanuuue nmanHO# mpoOaeMbl TOCTOSIHHO TpeOyeT
IIOUCKa HOBBIX MOJXOJIOB, CPEACTB U METOJ0B Ooiee
3¢ (GEeKTHBHOTO pemIeHUs OCHOBHBIX 3aaad (u3nude-
CKOTO BOCIIMTaHMS JaHHON KAaTETOPHUH 00YyJaroIInXCs,
K HACTOSIIEMY BPEMEHHU BBIIOIHEH PsIJ DKCIIEPUMEH-
TAIBHBIX PabOT IO HCCICAOBAHUIO IIE€AArOrHn4ecKOro
3HA4YEeHUSI ¥ PE3yNbTaTUBHOCTH MPUMEHEHUS B yCIO-
BuAX BVY3a pasnuuHbBIX 030pPOBUTEIBHBIX CHUCTEM U
(bopM 3aHATHI HU3MYECKUMH YIPAKHEHUSIMH CO CTY-
JieHTamMu?,

HaGumoienust 3a OTHOIIEHHEM HACeJIeHUs K Mpak-
THYECKUM 3aHATHSAM O310POBUTEIbHON (usnueckoi
KYJbTYPOH U MMEIOIUECS JAHHBIC B JINTEPATYPE I03-
BOJIIIOT OTMETHUTH IMOBBILIEHUE B MOCIETHEE BpEMS Y
MOJIOJIE)KH MHTEpeca K pa3IH4YHbIM BUIAM O310pOBH-
TEeNBHOM a’pOOHKH, Cpe KOTOPBIX U adpoOuKa ¢ 3ie-
MeHTaMH 00eBbIX BUI0B criopTa. OIHNM U3 TaKUX MH-
TErpUPOBAHHBIX BAPUAHTOB SIBISAETCS O310POBHUTEINb-
Hasi a’pobmka Ha ocHOBe Taii-00, moOIydnBIIAS
pa3BUTHE B HallleH CTpaHEe CPaBHUTENIBHO HEIABHO. P
myOJIMKaIUi, MOCBAIICHHBIX JAaHHOH 030POBHUTEIb-
HOI cucTeMe, MOKa3bIBal0T HECKPhIBAEMbI HHTEPEC Y
3aHMMAIOIUXCSL K €€ IPOBEACHUIO U COJEP>KAHHUIO,
00OCHOBBIBAIOT JIOCTATOYHO BBICOKHH €€ 030pOBH-
TETBHO-PA3BUBAIOIIMI TIOTEHIMATS, YTO, OE3yCIOBHO,
JOIDKHO ObUTO OBl 0OpaTHTh BHUMaHHUE INPEIoJaBaTe-
JIel, TIPaKTHKYIONINX oOorameHne GU3MIecKOro BOC-
muTaHus B Y BO HOBBIME HHHOBAIIMOHHBIMA (pOpPMaMU
MIPOBEJCHUST (U3KYIBTYPHBIX 3aHATHH. OpHaKo pe-
3yJIBTaThl BHITIOJIHEHHOTO HaMK 0030pa Hay4HO-METO-
JUYECKON JINTEPATYPhI MIOKA3aJIu OTCYTCTBUE NpUME-
POB HCIIONB30BaHMS JaHHOIN CHCTEMBI B (PH3HUYECKOM
BOCIIUTAaHUH CTYAEHTOB. OOBEKTHBHOW NPHUUYNHOU
3TOr0 MOXKET CIIY>KUTb OTCYTCTBHE IIPOIPaMMHO-METO-
JUYECKOro oOecreueHus] TaKuX 3aHATHI CO CTyJeH-
tamu B YBO, ucciaenoBaHuii, MoATBEPKIAIONINX (-
(DEeKTHBHOCTh MX OpPTraHM3aIMM B CTPYKType ydyeOHOro
IUIaHA M aKaJJeMHYECKHX YacoB IO mpeamery «Dusu-
yecKas KyJIbTypay.

/ K.I'. Aruxeenxo; ®I'BOY BIIO «Ky6aH. roc. yH-T dus.
KyJbTYpBI, clOpTa U Typusmay». — KpacHozgap, 2013. — 16 c.
3 Kopuesep H. Taii-60 — HOBOEe MM MJEANBbHOH (UIYpHL.
IIporpamma cTpoitHocTH U 310poBbsi. MoaHbIit 60eBoit GuT-
Hec it sxeniun / H. Kopmiesep. — M.: Punon Kiaccuk,
2005. - 192 c.
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Pa3paboTanHblii y4eOHbBIH MOIYJIb 110 03/10pOBHU-
TenbHOI adpobuke (Taii-60) mns crynenroB BY3os
IOPUANYECKOr0 PO B YCIOBUIX aKaIeMHUUECKHX
3aHATHH 1O npenmery «®Dusuueckas KyJlbTypa» J0I-
JKEH BKJIIOYATh:

- popmynupoBky menu (HazHAuUECHUE MOMYIIS) —
(hopMHpOBaHNE COLMAIBHO-TNYHOCTHBIX KOMIIETCH-
IIUH CTYZCHTOB, 00ECIICUNBAIOIHX [EIEBOE UCTIOIB30-
BaHHUE CPEICTB 03[OPOBUTENBHON a3poouku (Tait-60)
JUTSL COXPAHEHUs, YKPEIUICHHS 340POBbs M TIOATOTOBKH
K Ipo(heCCHOHANIBHOH IeATeNbHOCTH;

- cofiepKaHHe NMPaKTHUYECKOro MaTepuaia, KOTo-
PBIit cOCTOMT N3 0a30BBIX YIPAXKHEHUH a3pOOUKH U Oa-
30BBIX TEXHHK OOEBBIX HCKYCCTB, YNPa)XHEHHWH Ha
TOJTY, JUTS MBIIIIL TYJIOBHINIA, Oeapa, PyK U IICYEBOTO
1osica; B KayecTBE CPEJICTB BOCCTAHOBICHUS MEXKIY
YIPaXHEHUSIMHU — 00IIepa3BUBAIOIIKE U JbIXaTeIbHbIE
yIpaKHEHUs, X01p0a Ha MECTe;

- onrcanue ()OPMBI 3aHATHH 1 OPTaHU3AINH 3aHHU-
MAOIIUXCS: YPOUHbIE 3aHATHI C TPYNIoBOH (opmoit
00y4eHHUs W WCIIOIb30BAaHWEM CIICIHAIBHON ayIuo-
MPOTPaMMBL;

- mapameTpbl PU3MIECKOH Harpy3KH, yCTaHOBJICH-
HbIE B COOTBETCTBHU C PEKOMEHIYEMBIMU OINTHMAJIb-
HeIMU Noka3zatersiMu UYCC npu opraHusanuu 3aHATHI
037I0POBUTEIHHOM a3pOOUKOM /IJIs1 TaHHOM BO3PACTHOM
TPYIIIBI C YYE€TOM YPOBHEH (PU3HUECKOTO 3J0POBbSL;

- yueOHO-MeToAMYecKyto Kapty no Taii-60: Teo-
PETUKO-METOANIECKUIl pa3zien, MPaKTHIEeCKUH, KOH-
Tpoib (YCTHOE cobecenoBanue, cradya KOHTPOJIBHOTIE-
JarOTHYECKUX TECTOB)

YK 347.9

CrneunaiibHO pa3pabOTaHHBIH Y4eOHBIH MOJIYJIb
10 0310pOBUTENBHON adpoduke (Taii-00) MOXKeT BbI-
crynath B BY3e anbTepHaTHBHBIM pazjeioM (Win Ba-
pHATHBHBIM KOMIIOHEHTOM) y4eOHOTO Ipolecca II0
«Du3nYecKoi KynbType», ClIOCOOHBIM B CPaBHEHUH C
JEHCTBYIOIIMMHU pa3felaMu 10 psAy IoKasaTesen
Jaxe Oosee pe3yNbTATUBHO PELIATh €r0 O03J0POBH-
TEJIbHBIC 3aa4H.

Jns  ompeneneHus MOJIOXKUTEIBHOTO BIIMSHUS
03/I0pOBHUTENHOMN a’pobuku (Taif-60) Ha YMCTBEHHYIO
paboToCIOCOOHOCTh HEOTHOKPATHO MPOBOAMIHCH TIe-
JIarOrMYeCcKUe SKCIEPUMEHTHI, HAallPUMEpP C UCTIOJBb30-
BaHHEM KOPPEKTYPHOTO TecTa AH()HMOBA, KOTOPBIH
MPOBOIMIICS B HAYAJIE M B KOHIIE Y4EOHBIX 3aHATHIA,

[TpoBeneHHoe McClieOBaHUE CTATUCTUYECKH I0-
CTOBEPHO MOATBEPIMIIO CYLIECTBOBaHHE OOIIMX 3aKO-
HOMepHOCTeﬁ MOJIOXKHUTCIIBHOT'O BJIUAHUA (bI/I?;I/I‘-ICCKI/IX
YIpa’kHEHUH (110 JaHHBIM KOPPEKTYpPHOTO TECTa) Ha
YIIydIICHHE TTOKa3aTeNiel COCTOSHNUS YMCTBEHHOH pa-
6oTocriocoOHOCTH UeoBeKa. B pesynbraTe memaroru-
YECKOT0 3KCIEPUMEHTa OBIJIO YCTAHOBJICHO ITOJIOXKH-
TENbHOE BIMSHUE 03OPOBHUTEIHEHON adpodukoit (Taii-
00) Ha YMCTBEHHYIO pabOTOCIOCOOHOCTh CTY/ICHTOB,
YTO MO3BOJISIET paccMaTpuBaTh JaHHYIO (HopMy 3aHs-
THH Kak 0uH U3 3((GEKTUBHBIX MOJX0J0B NMpoduiak-
TUKHA YMCTBECHHOI'O YTOMJICHUS U TOBBIILICHUA pa60T0—
CHOCOGHOCTH B PaMKax y4eOHOTo JIHA.
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In this article the author discusses the features of writ proceedings in civil cases. The article analyzes the
provisions of the legislation regarding the requirements for the issuance of a court order, the procedure for its
submission and registration. Attention is paid to the problems related to the implementation of legislative provi-

sions in practice.

Kniouegwie cnoga: zpasicoanckuii npoyecc, cyoeOnblil npukas, npukasHoe npou3soocmeo, mpeboganue, 603-

pasiCerusl, ommena npuKkasda.

Keywords: civil procedure, court order, order proceedings, demand, objections, cancellation of the order.

Ha cerognsiiunuii nens, aerictByromuii I'paxkaan-
CKMH mporneccyanbHblil kogeke Poccuiickoit denepa-
mn (nanee — I'TIK P®) npenycmarpuBaer BO3MOX-
HOCTb peLIeHUs TPOOIIEMBI C TOMOIIBIO 0CO00i Ipo1ie-
Iypsl - B paMKax IpUKa3HOro npousBoactBa. OHO
M03BOJISIET Pa3peIlInTh e€ B KOPOTKUI CPOK U (haKTHye-
cku 0e3 peaym3anuy JOIATMX pa3oupaTesbCTB, B LIEIIX
SKOHOMMH BpPEMEHH KaK YYaCTHMKOB INPOU3BOJCTBA,
TaK U CyJa, yMEHbIIasl €ro Harpy3Ky COOTBETCTBEHHO,
MOCKOJIBKY B €r0 NPOU3BOJACTBE HAXOOUTCS HE OIUH
JIECATOK CIIOPHBIX HCKOB.

CTouT OTMETHUTH, YTO MHCTUTYT CyAE€OHOTO TpH-
Ka3a He SBIIIETCS HOBOW KaTErOpHeW Uil TpakAaH-
ckoro cynomnpousBoactBa. Eme B 1995 rony B I'pax-
JaHCKUH nporeccyanbHblit kogeke PCOCP 6buta BBe-
JIeHa  OJHOMMEHHas TIJaBa, KOTOpas IO37Hee
MOJBEPIIIaCh U3MEHEHHSIM.

B cospemennom I'TIK P® nopma ct. 121 coxep-
JKUT OMpeNeiieHUue MOHITUSA CcyAcOHbIN mpuka3. Co-
INIaCHO YKa3aHHOW HOpPME MOJ TaKOBBIM MOHHUMAETCS:
cyaeOHOEe TOCTaHOBJIEHHUE, BHIHECCHHOE CYAbCH enn-
HOJIMYHO HAa OCHOBAHMH 3asBIICHHS O B3BICKAaHHM Jie-
HEXXHBIX CYMM HIM 00 HCTpeOOBaHMM JBH)KUMOTO
MMYILIECTBA OT JOJDKHHKA 10 TPeOOBaHUAM, Tpeny-
cMoTpeHHbIM cT. 122 I'TIK P®, ecnu pasmep aeHex-
HBIX CYyMM, TOJAJIEKAIINX B3bICKAHUIO, MIIH CTOUMOCTH
JBIDKMMOTO HWMYIIECTBA, MOAJIEkKALIero HCTpedoBa-
HUIO, He MPEBBIIIAeT MATHCOT ThIcsY pyoOuneit [1]. Tak,
W3 3aKOHOJATEIBHOTO OIPEEeICHHUS Mbl MOXEM BBIIe-
JIUTH OCHOBHBIE IPU3HAKH CYZeOHOTO MPHKa3a, SIBISIO-
HIErocsl OJHOBPEMEHHO U UCTIOIHUTEIbHBIM JOKYMEH-
TOM: BO-TIEPBBIX, Cy1€OHBIA IPHKa3 BBICTYIIAET B Kade-
CTBE OJHOTO M3 BHJOB CyAECOHOTO ITOCTaHOBIICHUS,
KOTOPOE CyAbsl BBIHOCUT EIMHOJIMYHO; BO-BTOPBIX,
TpeboBaHuUs O BbIIaUe CyAEOHOTO IpHKa3a CTPOTO pe-
TJIAMEHTHPOBAHbl TIPOLIECCYANbHBIM 3aKOHOAATENb-
CTBOM, TO €CTh MPEJICTABIISIIOT OO0 3aKpBITHII TIepe-
YEeHb; B-TPETHUX, YCTAHOBIICH «ICHEKHBIH MAKCHMYM»
JIeNI, KOTOpBIE MOTYT OBITh PAacCMOTPEHBI B pamKax
MPHUKA3HOTO TPOU3BOJACTBA — IATHCOT THICAY pyOIeit.
OTMeTHM, YTO TOHSTHE MPHUKA3HOTO IPOM3BOJICTBA B
pamkax I'TIK P® He packpbIBaeTcCs, OHAKO €ro Cylll-
HOCThb U COJAEpKAaHHE Mbl MOXXEM PACKpBbITh 4Yepe3
HENoCpeACcTBeHHOM aHanu3 HopMsbl cT. 121 T'TIK PO,
NpUBeJICHHOH BbIme. TakuM 00pa3oM, NpUKasHoOe Ipo-
W3BOJICTBO MPEJACTABIsIET cOOOH CaMOCTOSTENbHBII
CI0CO0 TMPOIECCYaNbHOTO MPUHSATHS PELICHUs], BBIHO-
CHMOTO0 B (hopMe Cy1eOHOTO MpHKa3a 10 0YepUESHHOMY
3aKOHOJIaTeNIeM KPYTy Aedl.

Oco0eHHOCTBIO TIPOLEAYPHl BBIHECEHUS Cyae0-
HOTO TIPHKAa3a ABJISIETCS TO 0OCTOSITENBCTBO, YTO OH BBI-
HOCHTCS 0€3 (haKTUIECKOTO MPOBEACHUS pa3oupaTelb-
CTBa, TO €CTh CYyZbs HE BBI3BIBACT M HE 3aCIyIIMBAET
OOBSCHEHUs] CTOPOH, MHEHHE OKCIIepTa, IOKa3aHUs

CBHJETEIIEH, HE TIPECTABIACTCS HEOOXOANMBIM TI0JIb-
30BaThCS YCIyTaMH TMEPEeBOMYNKA. DTO OOBSICHIETCS
TEM, 4TO IO CBOEH CYIIHOCTH B paMKax MPHUKAa3HOTO
MIPOM3BOJICTBA paccMaTpUBaroTCcsi OeccropHblie Tpebo-
BaHMs, IPAaBOMEPHOCTh KOTOPBIX HE BHI3BIBACT COMHE-
HUA W TIOATBEPXKIACTCS ONPE/ICICHHBIMU JIOKYMEH-
TaMH. A 3Ha4YUT, KaK TAKOBOH Cy/1IeOHOM 3aIUTHI OCIIO-
PEHHBIX WM HapyIISHHBIX IpaB WKW 3aKOHHBIX
HMHTEPECOB HE MPO- UCXOAUT. B cTporom cMeicie 31ech
OCYIIECTBIISIETCS. HE cyneOHas 3ammnTa, HO CylcOHOe
obecriedeHre GeccropHBIX pas [2, ¢. 37]. B aToM mpo-
SIBIISIETCSI O/THO M3 OTJIMYUH CyJeOHOTO IIPpUKas3a OT Cy-
JeOHOTO peIIeHHs], KaK pa3HOBUIHOCTH CyIeOHOTO I10-
CTAHOBJICHUS, KOTOPOE MOXET OBITh BBIHECEHO TOJIBKO
1o (aKkTy NeHCTBUTEIHLHOTO PACCMOTPEHUS Aeja.

Cpenu TeOpETHKOB CYIIECTBYET MHEHHE, UTO MPH-
Ka3HOE IPOU3BOJCTBO HE €CTh PAa3HOBHIHOCTH I'Pak-
JaHCKOTO mpoliecca Boobe. Tak, T.B. CaxHoBa roBo-
PHT O TOM, YTO: «IIOCKOJIBKY IPUKa3HOE IPOU3BOJICTBO
ecTh cyaeOHas mpoueaypa obecnedeHus: 6eccropHOro
IIpaBa B3BICKATEISsI; COOCTBEHHO T'Pa)KAAHCKOTO MPO-
1iecca 371ech HeT, a Ipo0JieMy COOTHOIICHHMS KATETOPHI
«TIIPOLIECC» M «IPOLEypa» B JOKTPUHE TPAXKIAHCKOTO
MIPOLIECCYaTIBHOTO TIPaBa elle NPEICTOUT Pa3peIinuThby»
[2,c.196]. EcTb 1 nOASIpHBIE TOUKH 3PEHUS] O TOM, UTO
MpUKa3HOE MPOM3BOJICTBO HE YTO MHOE, KaK HEMOCpeI-
CTBEHHAs Pa3HOBHUIHOCTH T'PAaXJAHCKOTO CYIOMpPOH3-
BOJICTBa, TNPEJCTABIAIONIee COOON €ro yNpoOIIEHHYIO
dopmy [3, ¢. 29].

ITockonbKy MpHKa3HOE TPOMU3BOACTBO MOXKET
OBITH peaM30BaHO OTHOCUTEIIBHO OIIPEAEIEHHBIX JIel,
TO CTOMT OCTaHOBHUTHCS Ha yTBEPXKJICHHOM 3aKOHOJA-
TeNeM IepevyHe TPeOOBaHMii, M0 KOTOPHIM CyHEOHBII
MIPHUKa3 MOXKET OBITh BeIHECEH. Cpeil TAKOBBIX CT. 122
I'TIK P® ormeuaet: TpeboBaHUE, OCHOBaHHOE HA HOTa-
pUaTbHO YAOCTOBEPEHHOM CHAEIKE; OCHOBAHHOE Ha
CIIeJIKe, KOTOpasi COBepIleHa B MPOCTON MHUCbMEHHOM
(opme; COBEPIICHHOM HOTapHUYCOM TIPOTECTE BEKCEIT
B HEIUIaTe)Xe, HEaKIIeNTe M HeJaTHPOBAHUH aKIIEIITa,
TpeGOBaHUE O B3BICKAHIH ATMMEHTOB Ha HECOBEPIIICH-
HOJICTHHX JETel; HAYHUCIICHHBIX, HO HE BBITUIAUEHHBIX
paboTHUKY 3apabOTHOH TUIATHI, CyMM OIUIATHI OTITYCKa
U MHBIX; TPeOOBaHUE O B3BICKAHWH 33JJ0JDKEHHOCTH 110
OIUIATE >KUJIOTO MOMEIICHNSI 1 KOMMYHAJIBHBIX YCIIYT,
a TaxKe ycIyr Tese()OHHOH CBS3M M Jpyrue TpeboBa-
HUs1, OTMeUeHHbIe 3aKoHoaareneM [1]. B cinyuae, eciu
3asBJIeHHE TpeOOBaHUS M3 IEPEYHs] HE COJCPIKHT,
JIMIIO, TIOJIABIIIEE €T0 PUCKYET MOJIYYNUTh OTKa3 B IPH-
HSTHH TaKOTO 3asBJICHUS.

CropoHamMH B NPHUKA3HOM IIPOM3BOJICTBE BBICTY-
MMaroT B3BICKATENb U JOJDKHUK [2, ¢.38], 4TO sABIsETCS
€ro eIle OJHOM OTJIIMYUTEIbHON YepToi. XOTs, ONATh-
Taky CYIIECTBYET MHEHHE, YTO CTOPOH B IMPHKA3HOM
MIPOM3BOJICTBE HET, TaK KaK HET pa3dupaTesbcTBa 110
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¢axry. IlpeacraBnsercs, 4To Takoe CY>KAECHHE OLIH-
604HO, ockoibky cam ['TIK P® ucnons3yer npu pe-
TJIAMEHTAMM TPUKA3HOTO IIPOM3BOJICTBA MOHATHE
«cTopoHbl». Ho oTpunaHue ocoOEHHOCTH IMPaBOBOI
HIPUPOABI CyAeOHOr0 MpuKa3a He MpeCTaBIsAeTCS BO3-
MOJKHBIM B IIPHUHITAIIC.

HocratouHo kopotko mpencrasieHa B I'TIK PO
TpoIieIypa BEIHECEHNUS CyIeOHOTO MprKa3a. 3aKOHO1a-
TEJb TOCBAMIAET 3TOMY OYKBaJIbHO OIHY CTaThIO, O CO-
JIEpKaHUU KOTOPOH MBI TOBOPHII paHee: BBIHECCHHE
nprkaza 0e3 cymeOHOTro pa30mparenbcTBa W BBI3OBA
CTOpPOH JUIsl 3aCNylIMBAaHHUs MX OOBSICHEHHH - TJIACHUT
cT. 126 [1]. 3nech xe, NpeTyCMOTPEH CPOK €0 BhIHE-
CEHUS — IIAITh JHEHW CO JHS HOCTYIJICHUS 3asiBICHUS.
[ocne aToro xomus NpuKasa BBICHIIACTCS JAOJDKHUKY,
KOTOPBII NoTydaeT mpaso B TeueHue 10 anel mpeacra-
BUTH BO3PaXXCHUS Ha HETO, B IPOTUBHOM CIydae — IIPH-
Ka3 OTMEHHTH B TOCIICAYIOIIEM HE MPEICTaBUTCS BO3-
MOJKHBIM. 3/1eCh Ha IIPAKTHKE BO3HUKACT PsiJI IPOOIIeM,
KOTOpPBIC 3aKOHOJATEIFHO HUKaK HE YpeTyIHpOBaHEI.
ITockoaBKY HOPMEI, PETIaMEHTHPYIOMIHE BO3MOXK-
HOCTBh OTMEHBI CY/ICOHOTO MPHKa3a ITyTeM IPeICTaBIIe-
HUS TOJDKHUKOM BO3PaYKEHUH OTMEYEHBI BCETO JBYMSI
cratbsimMu ['TIK P®, To Bo3HMKaeT HECKOJBKO BOIPO-
coB. Tak, He coBceM fCHO, B Kakod (opMme TOIKHO
OBITH IIPEACTABICHO BO3PaXEHUE — YCTHOW MIIM IHCh-
MEHHOH, Kakue TpeOOBaHUsI K HEMY MOT'YT OBITh IIPeIb-
SIBJICHBI, HATIPIMEP, OTHOCUTEIHHO €0 MOTHBHUPOBKH.
Taroke HEICHO, KaKUM 00pa3oM JODKHO OBITH AOCTO-
BEPHO 3a(MKCHPOBAHO IMOJYYCHHE MHPOBEIM CYyIbEH
BO3paXkeHUs. To eCTh caMa MpoIeAypa IPeACTaBICHUS
BO3PAXKCHUS MPAKTUICCKH HE OMUCHIBACTCS, YTO COOT-
BETCTBEHHO CO3[aeT TPYJHOCTH NPHUMEHEHHS HX Ha
MPaKTHKE, a HEPEAKO U YIIeMIICHHUE TIPaB JOJDKHUKA.

I'oBops 0 moACYAHOCTH JeT B paMKax IMPUKa3HOTO
MIPOM3BOJICTBA MBI TAK)K€ CTAIIKMBAEMCSI C OTIpeIeNIeH-
HBIMH HesICHOCTSIMU. V3BeCTHO, yTO B ety 1. 1 4. 1 cT.
23 T'TIK P® nena o Beigaue CyaeOHOro MpuKasa pac-
CMaTpHUBAIOTCA MUPOBBIM Cybei [1], a uHBIE cy 11 00-
el FOPUCIUKIUN CyNeOHBIE TPHUKA3bl HE BBIHOCHT.
Tem He MeHee, BCTaeT BOIPOC O COOTBETCTBHH JAPYT
JIPYTY HOPM TPaKIAHCKOTO IIPOIIECCYATEHOTO 3aKOHO-
natenbctBa. Ta xe 23 crates ['TIK PO B 1. 3 rosopur
0 «ICHEKHOM MAaKCUMYME» JIEJ, TIOICYTHBIX MUPOBBIM
CYABSIM — TIATBAECST THICSY pyOJIeid, B TO BpeMs Kak B

YJK: 347.157.1

paMKax IPUKa3HOTO ITPOM3BOACTBA IIPEJIEI COCTABISIET
IISITBCOT THICSY pyOJIel. Psiy yueHBIX 1 IPaKTHKOB MpH-
JICPI)KUBAIOTCS] TOYKH 3PEHUS], YTO COTJIacHO 4. 1 cT. 23
I'TIK PO nena o Beigaue cyeOHOro MpuKasa, nepeaan-
HBIE B TOJACYJHOCTh MHPOBBIX CYyIEH paccMaTpuBa-
IOTCS B JTaHHOM CYIOIPOM3BOJICTBE HE3aBHCHUMO OT
LeHBI UCKa (TO €CTh CBBIMIE MATHACCATH THICSY PyO-
nett). CiaenoBaTeNbHO, €CJIU TPeOOBaHHE YCTAaHOBIICHO
B mepeune cT. 122 I'TIK P®, To ero pasmep He
AMeeT 3HAYCHHS U HE MOXKET CIYKUTh OCHOBAHHEM IS
W3MEHEHHsI IIOJICYTHOCTH, TIepelavyd 3asBICHUS Ha
paccMOoTpeHMe M paspelieHue palloHHoro cypa
[4]. TIpencraBnsiercs, 4TO HEOOXOAUMO KOHKPETUIHPO-
BaTh HOpMbI [ TIK P®, kacaromiecs: BeiHeceHHS Cy1e0-
HOTO IIPUKa3a MUPOBBIMH CY/ABSMH, B LIEJIAX Ipeceye-
HUSI pacXoXXJeHUs B OynyIieM, MOCKOJIBKY MHOTHE
CUHTAIOT, YTO OIPaHMUYCHHE B IIEHE MCKa paclpocTpa-
HSETCS ¥ Ha TIPUKA3HOE MPOM3BOJICTBO, TO €CTh IIPHUMeE-
HSIOTCS O0IIKe MpaBmiIa moacyIHocTH. Kak ObL1o BBI-
SICHEHO BBIIIE, 3TO HE TaK.

Takum 00pa3oM, pu IPUMEHEHUU HOPM, peria-
MEHTHPYIOIINX TPHUKa3HOE IMPOU3BOJICTBO Ha IIpak-
THKE, MBI CTAJIKUBAEMCSI C ONpEJEeNIEHHBIMU MPO0Je-
Mamu. PaszymeeTcs, He OrpaHHUYMBAsCh PACCMOTPEH-
HBIMH HaMH B HacCTOSILEH CTaThe. A 3TO 3HAYWT, YTO
JecTByolee 3aKOHOAATENIECTBO HYXKAAETCS B JA0pa-
0OTKE B LIENSX YCTPAHEHUs HESCHOCTEH MM IPOTHBO-
peuuii ¥ OCYyILIECTBICHHs JeHCTBUTENBHO 3()(heKTHB-
HOTO pa3perieHus TPaXXTaHCKUX JeIl.

CncoK ucno/ib30BAHHOM JIUTEPaTyphbl:

1. "I'paxxianckuil npoueccyaibHbli Koaekce Poc-
cuiickoit @enepanun” ot 14.11.2002 N 138-D3 (pen.
ot 03.04.2018)//CIIC Koncynpsrant-ILtoc (mata oopa-
menus 22.04.2018).

2. CaxnoBa T.B. C 22 Kypc rpakgaHcKoro mpo-
necca / T.B. CaxHoBa. — 2-¢ u3fl., mepepad. u gom. — M.
Cratyr, 2014. — 784 c.

3. MoxoB A.A., Boponmoa WN.B., Ceménona
C.IO. I'paxxnanckuii mporiecc (TpakIaHCKOE IMpoliec-
cyanbpHOe mpaBo) Poccuu: yueOHHK / OTB. pen. A.A.
MoxoB. — M.: OO0 «IOPUANYECKAA OUPMA
KOHTPAKT», 2017. — 384 c.

4. Xacyesa I1.A. «AkTyanpHBIE TIPOOIEMBI TIPH-
Ka3HOTO Mpom3BojacTBa B Poccumy// XKypHan HaydHBIX
myOJIMKanuii aclupaHToB 1 I0KTOpanToB, Nel0, 2015.

Kypmanoéaes M. M.

Ypanvckuii 2ocyoapcmeenuwviili skoHOMUYECKUL YHUGEpCUMEM

HEKOTOPBIE ITPOBJIEMbBI IPEJIIIPUHUMATEJIbCKOM JEATEJIbHOCTH
HECOBEPHIEHHOJIETHUX

Kurmanbaev M.M.
Ural State University of Economics

SOME PROBLEMS OF ENTREPRENEURIAL ACTIVITY OF MINORS

Annomauusn:

B cmampve pacemampuearomcs ocobennocmu ocyuecmeleHusl HeCo8epuleHHoIemHuUMU npasa Ha npednpu-
HUMamenlbCKyro dessmenvrocmsb. Ha ocnosanuu ananuza ()eitcmeyioumx npaeoevlx HOpm 8blOe/ICHbL HeKomopbvle


http://login.consultant.ru/link/?req=doc&base=ROS&n=292668&rnd=BF3FE508AB8FFD631590698523F3ADAF&dst=100112&fld=134
http://login.consultant.ru/link/?req=doc&base=ROS&n=292668&rnd=BF3FE508AB8FFD631590698523F3ADAF&dst=100112&fld=134

32 JURISPRUDENCE/ «GOLLOQUIUM=JOURNAL »#5(16).2018

akmydajlbHble np06fl€/l/lbl oCywecmeleHusl HeCoOBePULeHHONENTHUMU npednpuHuMame/szKoﬁ éeﬂmeﬂbHocmu, noo-
HUMAaromcst 60npocsvl COBEPUIEHCMBOBAHUA NPpABOBO2CO pPeCYIUPOBAHUS NPABOB0O2O CmMaAmycad HeCcoBepuLleHHOoIem-
Hezo npednpunumameﬂ}z, CHUDICEHUS 603DACMHbBIX cPAHUY npednpuﬁumameﬂbcmea, pacuiuperHus cpanuy npaeo-

cy6beKmHocmu HECOBEPULEHHOIENTHUX.
Abstract:

The article deals with the peculiarities of minors ' exercise of the right to entrepreneurial activity. On the
basis of the analysis of the existing legal norms, some topical problems of entrepreneurial activity by minors are
identified, issues of improving the legal regulation of the legal status of a juvenile entrepreneur, reducing the age
boundaries of entrepreneurship, expanding the boundaries of the legal personality of minors are raised.

Knroueswvie cnosa: Hecoeepuerrnolentue, npednpuHuMameﬂbCKaﬂ ()eﬂmeﬂbHOCmb, CO@]ZKM, omeemcmeeHr-

HOCmMb, dMaHcunayus, 603pacm.

Key words: juvenile, business, deal, responsibility, emancipation, age.

B coBpemennslii nepuoj passutus Poccuum 3a-
IIUTa TPaB HECOBEPIICHHOJIETHUX TPaXKIaH CBsI3aHa CO
MHOXECTBOM TIPOOJIEM KaK TEOPETUYECKOTo, TaK U
MpaKTUIecKOro Toika. OqHOI U3 Takux nmpodieM, pas-
pelIeHre KOTOPOH HMMEET Ba)KHOE TEOPETUYECKOE U
MPaKTUYECKOE 3HAaYEHHUE, B HACTOSLIEE BPEMS BBICTY-
maet mpoOJeMa onpeieIeHUs CTaTyca HeCOBEPIICHHO-
JIETHETO KaK CyOBeKTa NPEANPHHUMATEIHCKON mes-
TENILHOCTH. YKa3aHHas Ipo0OJieMa 3acily)KHBaeT MOBbI-
IIEHHOTO BHUMAaHUs €lle U MOTOMY, YTO OTCYTCTBHE
YETKOTO PEryJIUpOBaHUS MIPaBa HECOBEPIICHHOJIETHETO
Ha OCYUIECTBJICHHE MPEANPUHUMATEIHCKON esTeNb-
HOCTU MOXET HETaTUBHO CKa3aThCs Ha MPaBOMPUMEHHU-
TEJIbHOU IIPAKTHUKE B LIEJIOM.

B comepxaHue MPaBOCIOCOOHOCTH TpakIaH
BKJIIOYAETCSl NPAaBO 3aHUMATHCS MPEAIPUHUMATEIND-
CKOW W J000W MHOH, He 3alpelIeHHON 3aKOHOM Jies-
TEJIbHOCTBIO.

[lonsTHe npeanpUHUMATENBCKON AEATEIbHOCTH
naHo B cT. 23 'K [2] . Ananu3 neicTByroLEero 3akoHo-
JaTeIbCTBA TIO3BONIAET CAENIaTh BBIBOJ O TOM, YTO 3a-
KOHOJIATENh Pa3peliaeT BECTH MPeAPUHIMATEIHCKYIO
JIEATENbHOCTh HECOBEPIIEHHOJIETHUM, JTOCTUTIIMMHU
Bo3pacTa 14 net. 3akperuieHne npaBoBOW BO3MOXKHO-
CTU JeTed 3aHMMAaTbhCs IMPENNPUHUMATEIbCKON nes-
TENBHOCTBIO, C OJHOW CTOPOHBI, SBISCTCS OOBSCHH-
MBIM (ZOCTaTOYHASI CTENICHb 3PEJIOCTH), C IPYTOH CTO-
POHBI, IPUBOJUT K OINpPEAEIEHHBIM NPOTHUBOPEUHIM U
CJIOHOCTSIM B MPAKTUYECKOW peann3aluy yYKa3aHHON
MPaBOBON BO3MOKHOCTH.

Cratbs 22.1 @3 0 rocynapcTBEHHON perucTpanuu
[6] TpeOyeT 00s3aTENILHOTO MPENCTABICHHS HECOBEP-
MICHHOJIETHUM 3asIBUTENIEM B PETHCTPUPYIONINA OpraH
TaKkXKe HOTapHaIBbHO YAOCTOBEPEHHOTO COTJIACHS 3a-
KOHHBIX IPEICTaBHUTENIell Ha OCYIIECTBIECHHE pebeH-
KOM TIPEIIPUHUMATEHCKOU JIEATEITHHOCTH.

B nureparype HEKOTOPBHIMU aBTOpaMH, B YACTHO-
ctu C. B. BykimHo#, yxe BbICKa3bIBajlaCh TOUKA 3pe-
HUSL O TOM, YTO SMaHCHUIMALHUs JOJDKHA IMpealecTBO-
BaTh NPEINPUHUMATENbCKON JESTEIbBHOCTH HECOBEP-
meHHoneTHero. I[lo ee MHEHHMIO, CaMOCTOATEILHO
3aHUMATBhCS TMPEANPUHUMATENILCKON JEATENBHOCTHIO
BIIPaBE HECOBEPIICHHOICTHUH, OOBSIBICHHBIN MOIHO-
CTBIO JI€eCTOCOOHBIM M JocTurmuii 16 met [1, c.65].
C.B. bykmmnoii commmapusr C.C. Kasuxanosa, M.I.
TamaxTun [4, c. 85], [Ixxadya T.B [3, c. 57].

M.C. Turos, cornamaschk ¢ BykmmHo#, oTMedaeT
TaKXe, 9YTO BCE CHAETKH, HE TIOIIaJaroIne Mo 9. 2 CT.

26 I'K, oH momkeH OyaeT coBepuIaTh MPH MPEIBApHU-
TEJILHOM MUCBMEHHOM COTJIACHH WJIM TPHU TOCIEIAYIO-
M MACBMEHHOM OJI00PEHHH CBOMX 3aKOHHBIX MPEII-
craButeneii. Takas cuTyanus He TOJNBKO 3HAYUTEIHEHO
OCJIOXKHSCT BeJICHIEe KOMMEPIECKOH eI TeIbHOCTH, HO
1 HECET JOIOJIHUTEIBHBIC PUCKH ISl TIOTCHIIUATBHBIX
KOHTPAareHTOB HECOBEPIIEHHOJETHETO [5, ¢. 209].

C Takoll paauKalbHOM MO3ULMENH COINIaCUTHCS
Henb3st. Cama 1o cebe SMaHCHUTIAIMS TPOU3BOIUTCS Ha
OCHOBaHUHU CTPOTOH OIICHKH JINYHOCTH HECOBEPILIEH-
HOJIETHETO, C YYETOM MHEHHS COOTBETCTBYIOIIUX 3a-
HMHTEPECOBAHHBIX JIUI. V1 OHUM U3 yCIOBUi ee 00bsAB-
JICHUS. U SIBJSICTCS OTBIT BEIACHHsS OW3HEca HECOBEp-
MIEHHOJIETHUM. M3MeHeHne «IoJitoca» B BOIPOCE
MIPEOCTABICHUS HECOBEPIIICHHOJICTHEMY TIpaBa «OBITh
OM3HECMEHOM) MPUBEHET K CHIDKCHHIO y MOCIEIHETO
[IEJICBO YCTAaHOBKH OBITh «B3POCIBIM» H, COOTBET-
CTBEHHO, CIIOCOOHBIM CaMOCTOSATEIEHO MPUHUMATD OT-
BETCTBCHHBIC PEIICHUS.

Hopwma, ycranaBimBaromias BO3MOXKHOCTB OCY-
HIECTBIICHUS] TPEANPUHUMATENBCKON JESITETFHOCTU C
14 ner, amekBaTHO OTBEYAET COOTBETCTBYIOIEMY 3a-
MBICITy 3aKOHOJaTeNss: M0 16-ro JeTHero Bo3pacTa
HECOBEPIICHHOJIETHUH TPUOOPETAET CaMOCTOSITEINb-
HBIA 1 OCCICHHBIN OIBIT BEACHUS COOCTBEHHOTO OH3-
Heca. [Ipu perreHnu Borpoca 00 00BSBICHUH HECOBEP-
IICHHOJICTHETO TIONHOCTBIO  JIeecrocOOHBIM  OyzeT
VUYTECH €r0 IMOJIOKUTEIBHBIN OMBIT MPeIIpHHIMATETb-
CTBA.

Crnemyer pu 3TOM OTMETHTH, YTO TPEIOCTaBIIC-
HUE HECOBEPUICHHOJIETHEMY BO3MOHOCTH OCYIIECTB-
JIEHUST TIPEINPUHAMATENBCKONW JESTSILHOCTH MIPH JI0-
CTI)KeHHHU 14-1eTHero Bo3pacTa caMmo 1o cebe He CHHU-
MaeT BCEX COIMYTCTBYIOIIUX 3TOMY TMPOTHBOPEUHH.
3aKkoHOJAaTeNb, PEIIMB OJHH BOMPOC, MOPOIWT PSIJ
JIPYTHUX, HE pa3pemeHHbIX J0 CHX Top.

B dactHOCTH, BOMpPOC pacTHOPSDKEHUS HMMYIIIe-
CTBOM (Hampumep, KBapTUPOH), NPHOOPETCHHBIM
HECOBEPIICHHOJIICTHUM Ha JIOXOIBI OT IMPeIIpHUHIMA-
TEJILCKOH JesITeIbHOCTH. HeKOTOphIMH ITpaBOBeIaMU
MpeJyIaraeTcsl NpeAOCTaBUTh BO3MOXKHOCTh HECOBEp-
[ICHHOJICTHEMY CaAMOCTOSTEIIFHO PEIIaTh 3TOT BOIIPOC.

Takoe mpeUIoKeHHE TAKXKE MPEACTABIACTCS He-
obocHoBaHHBIM. [IpenocTaBiieHne HECOBEPIICHHOIET-
HEMy IpaBa BecTH On3Hec ¢ 14 neT HalpaBIeHO TaKkkKe
Ha BBIPAOOTKY Y HETO CIIOCOOHOCTH HECTH OTBETCTBEH-
HOCTb 3a CBOM JICUCTBHS, 32 CBOM pPEIICHUA. A depes 2
roga (pu AOCTWKEHWU 16-JTETHEro BO3pacTa) HEco-
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BEPIICHHOJICTHUH C OTIPe/IeNICHHBIM KM3HEHHBIM Oara-
JKOM, BKJIIOYas ¥ OTIBIT BEIeHHs OM3HeEca, BIpaBe Ipe-
TEH/I0BaTh Ha YMaHCUIAIHIO.

3aMeTuM, 4TO U HBIHEUIHsSI CUCTEMA LIKOJIBHOIO
o0pa3oBaHys HalleJIeHa Ha pa3BUTHE Y A€TeH MPOQHIIb-
HBIX 3HAHWUH 110 IPEATPHHIMATEIBCTBY (B YaCTHOCTH,
Y4YEHHKaM CTapLIMX KJIAcCOB MPENOJNAIOTCS OCHOBBI
9KOHOMMKH, B paMKaX KOTOPBIX JETH U3Y4arOT a3bl Me-
HEI)KMEHTa, MapKETHHIa, KOPIOPATUBHOM 3TUKU U
1.1.). ['ocymapcTBo HameneHo Ha 00ycTpoiicTBO U paz-
BUTHUE PA3JIMYHBIX NTHHOBALIMOHHBIX IJIOMAOK, HA KO-
TOPBIX U IOHBIE AapOBaHUS MOTYT MOKa3aTh CBOM pa3-
pabotku. Pa3pabareiBas TOT WM WHOH HOBAaTOPCKHUI
MPOEKT, HECOBEPIICHHOJIIETHUN, UMEIOLIHI TpaBo ¢ 14
JIeT CaMOCTOSTENIbHO OCYLIECTBISATh U aBTOPCKHE
IpaBa, IPUXOAUT K TOHUMAHUIO TOTO, YTO JUISl pealu-
3alliU €ro NMpealpPUHUMATENbCKUX HeH He0OXO0IUMBI
3HAYUTEIbHBIC (PHHAHCOBBIC 3aTpaThl, KOTOPHIE B Oy-
JIyLLIEM, BO3MOKHO, OKYIISITCSl C IPUIIMYHON OTHaydei.
Kax 3auHTEpecoBaTh NOTEHUMANBHBIX HHBECTOPOB IIPHU
OTCYTCTBUH COOCTBCHHBIX CPEACTB, 3TOMY TOXKE MpPH-
JIeTCsl YUUTBCSL.

Kak uror, oTMeTHM, 4TO B3POCJIEHHE COBPEMEH-
HBIX JieTell MMeeT HECKOJIbKO HHYIO JHHAMHUKY, YeM,
CKa)keM, B TOJIbl COBETCKOTO NEPHO/ia. DTO JIErKO 00b-
SICHSACTCS pa3BUTHEM HAYKU U TeXHUKHU. 1 B 3THUX ycIio-
BUSAX HEOOXOAMMO HANIPABUTH MPAKTUIIU3M COBPEMEH-
HBIX JIeTeH B MPaBWIBHOE PYCIIO, B PYCIJIO NPEAIPUHH-
MaTeNbCTBA. YCTAaHOBJEHHAs 3aKOHOM BO3pacTHas

YK 347.453.01

miaHka B 14 jer mpencTaBiseTcs Ha CEroJHSIIHUN
JICHb OITHMAJIbHBIM OPHUEHTUPOM HMEHHO B cdepe
OCYIIECTBJICHUSI COOCTBEHHOTO OM3Heca (co3laHus,
COOCTBEHHO, €TI0 MePBOHAYAIBHON OCHOBBI).
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THE CONCEPT AND LEGAL NATURE OF THE LEASE

Annomauyusn:

B cmamve paccmompen éonpoc 0 mecme 00206opa aperovl 6 cucmeme 002080pP0O8 HA Nepedayy UMyujecmsa,
8bI5671EHbl 0COOEHHOCIU APEeHObl KaK 002080PHOU MOOelU, NOKA3AHbI NPeUMyuecmsd OmoeibHblX ee Pa3HO8UO-

Hocmell.
Abstract:

The article deals with the place of the lease agreement in the system of contracts for the transfer of property,
identified the features of the lease as a contractual model, showing the advantages of its individual varieties.

Knrwuesvie cnosa: nepedaua umywecmaea 6 nojib3osaHue, apem)a, Mmooenu apeHdbz, 8036paniHoe obsi3amenn-

CMeo, CMedNCHble 002060prl€ KOHCMPYKYUU.

Key words: transfer of property for use, rent, lease model, repayment obligation, adjacent contractual ar-

rangements.

[HeiicTByrolee rpakJaHCKOE 3aKOHOJAATEIbCTBO
JIa€T BO3MOXKHOCTb YYaCTHUKAM apeHIHBIX OTHOIIE-
HUI BCECTOPOHHE OTOBOPUTH YCIIOBUS apeHbl, TEM Ca-
MBIM 00€CTIeUNTh 3alUTy CBOUX MpaB. B To ke Bpems
3aMHTEPECOBAHHBIM JIMIIAM HE CleqyeT 3a0bIBaTh O
TOM, YTO AJI OTACJIBHBIX BUAOB JOIOBOPOB IpENy-
CMOTPEHBI JIOIOJHUTENIbHBIE YCIOBHSI, OTHECEHHBIE K
CYIICCTBEHHBIM (HaIpuMep, MMIIEpaTHBHAS HOpPMa O

roCyJapCTBEHHOH perucTpalnuy IO0roBOpa apeH[bl
MPEIpPUATHS HE3aBUCHMO OT CPOKa).

Just ahhexTUBHOTO MCIIONB30BAHUS apeH/IBl Kak
MIPaBOBOM KOHCTPYKIMH CIEAYEeT BHUMATEIBHO H3Y-
YHUTh U YUECTh IPU IPUMEHEHNH TPOOIEMHBIE aCTIEKTHI
HE TOJNBKO TEOPETUYECKOT0, HO M MPAKTHYECKOTO Xa-
paktepa. K coxaneHuro, cliefyeT KOHCTaTHPOBATh
POCT KOJIMYECTBA CYAE€OHBIX A€, CBA3aHHBIX C PETYIIH-
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pOBaHHEM JIOTOBOPOB apeHsl. U 31ech BaxHO 00a-
JlaTh JIOCTAaTOYHBIMU 3HAHUSIMH U MHCTPYMEHTAapHEM
Jutst 3 QEKTUBHOTO PEIICHHs] BO3HHUKIIEH KOH(IMKT-
HOM CUTyaluHu.

ApeHna cama mo cebe yHHMBEpcaJbHa U TauT B
cebe MHOTO BO3MOXKHOCTeH. Hanboree nmpuBiekaTes-
HBIMH (HACKOJIBKO NMPUMEHHM JAaHHBII TEPMHUH B HBI-
HEITHNX yCIIOBHAX) MPEICTABISIOTCS:

- JIOTOBOP apeH/Ibl HeXWIOTO IMoMeIeHns (oduc,
MPOU3BOJICTBEHHOE MTOMEIIEHHUE U JIp.),

- TOTOBOpP (PMHAHCOBOM apeH/BI (JIM3UHTA) B CIIY-
Yasix, KOrja UMEeT MECTO HEOOXOAUMOCTD IOTyYECHUS
BO BPEMEHHOE I0JIb30BaHUE OIPEAEICHHOIO MMYILe-
cTBa (BHIOOp IpenMeTa M MpoiaBlia — 3a apeHIaTopOM
(JM3MHTOMNONTyYaTeNeM)) ¢ MEepPCIEeKTHBOM mpuodpere-
HHS 3TOTO MMyLIecTBa B Oynymem. B wactHocTH, H-
3MHTOBBIC OTHOIIECHHS IIUPOKO PACIIPOCTPAHEHBI B TIe-
peBO3Kax 0OIIECTBEHHBIM TPAHCIIOPTOM (IIEPEBO3UNKH
aKTHBHO «IIPHOOPETaoT» aBTOOYCHI 4epe3 MOIEb JIN-
3UHTA).

JloroBop apeHIp! SABIIETCS OCHOBHOM (OpMOii Tie-
penadn MMYIIECTBa B BO3ME3IHOE IIOJIb30BAHHE IS
peanu3anuy pa3IM4HBIX IEJEBBIX YCTAaHOBOK. JTO, K
PUMEpY, U IIPEAOCTABICHHE 3eMEIbHBIX Y4aCTKOB JJIsI
CTPOUTENBCTBA, YTO YPE3BbIYAHHO aKTyallbHO B HACTO-
slIee BpeMs, U Iepejada UMYyIIecTBa B JIM3HUHT, U TIPO-
KaT OBITOBON TEXHHKH.

Kak npaBunsHo otmeuaeT B.A. benos, apenna sB-
JsIeTCsl BO3BPATHBIM 0053aTENIBCTBOM, IZI€ TNPHU3HAK
BO3BPATHOCTH MPOSIBISIETCS B TOZUTHBHON (opMme, I1o-
CKOJIbKY CTOPOHBI M3HAYAIGHO TPH 3aKJIF0UYEHHHN OJIHO-
MMEHHOTO JIOTOBOpa IPEIIoJIaraloT, YT0 OOBEKT
apeH bl TIEPEXOANT K apeH/IaTopy Ha BO3BPATHOM Oc-
HoBe. [Ipu 3TOM apeHze Kak BO3BPaTHOMY 00s3aTelb-
CTBY NPHUCYILE COOCTBEHHBIE OTIMYHUTENIBHBIC YEPTHI,
KOTOpPbIE MOTYT IPOSIBIATHCS B CleAylomeM: 1) Bo3-
BpalleHHe 00BEKTa apeH/bl MOXKET MPOUCXOJHUThH C
YY4ETOM HOPMAJILHOTO HM3HOCA WM C HEOTJEeIMMBbIMHU
YIYYIISHUSIMH, JAIOIIUMH [IPAaBO apeHAaTopy MpeTeH-
JIOBaTh Ha COOTBETCTBYIOILIYIO KOMIIEHCAIIUIO CO CTO-
POHBI apeHJOoAATeNs], B CIydYasX MpPEeTyCMOTPEHHBIX
JIOTOBOpOM; 2) opMa peanr3alii Npu3HaKa BO3BpaT-
HOCTH MO>KET OBITh NepeKkBann(pUINpOBaHa C HO3UTHB-
HOM Ha HETaTHBHYIO, B CIydae €ciM apeHAaTop OCy-
IIECTBISIET BBIKYII OOBEKTa apeH/a; T.€. KOr/a apeH/-
Hble OTHOLICHUS TPEOoOpa3yroTCs B OTHOIICHHS,
BO3HHKAIOIINE W3 JIOTOBOpa KyIIH-mipomaxu [1, c.
177-178].

Cratps 606 I'K PO [2] omHO3HAYHO yKa3bIBaeT Ha
JIBE MOJEIH apEHIbI:

1 mMoOenb: IMYIIECTBO MPEIOCTABISETCS B MOJTb-
30BaHUE (HaIpUMep, epeaya B apeH 1y croia («pabo-
yero mMectay) B ouce). Takas mozaens BocTpeOoBaHa,
HalrpuMep, y 4aCTHONPAKTHKYIOIIMX IOPHCTOB U aJBO-
KaTOB, KOTOPBIM 3a4acTylo TpeOyeTcst JINIIb CTOJ, Ba
CTyJIa — O/IUH ISl ce0s, Pyrol — JuIs KIIMEeHTa.

2 MoOenb: UMYIIECTBO OBITH MPEAOCTABICHO BO
BIAJCHNE W TMOJB30BaHHE (HampuMep, Iepenadya B
apeHny Bcero ouca).

ITpaBoBast kBanmuQUKALUSI IOTOBOP apEHIBI BBI-
TIISANT CIIEAYIOLINM 00pa3oM: J0TOBOD SIBIISIETCS BEIIl-
HBIM (B TOJB30BAaHME MOXET IEPEAaBaTHCS TOJIBKO
BEIllb WJIM YacTh BEIM), BO3ME3JHBIM (BO3ME3IHOCTD

HaIpaBJIeHA Ha yJIOBICTBOPEHUE UHTEPECA apeHjaTopa
I10 MOIY4€HUIO BBITO/bl), KOHCEHCYaJIbHBIM (CTOPOHAM
JIOTOBOpa HEOOXOJMMO JOCTUTHYTH COTJIAILCHHS II0
€ro CYyIIECTBEHHBIM YCJIOBHUSIM), B3aUMHBIM (yIOBIIE-
TBOpPEHME UHTEpeca OJHOM CTOPOHBI CONPSIKEHO C yI0-
BJIETBOPEHUEM HMHTEpeca OPYroH, T.e. HOCHT BCTped-
HBIH Xapakrep).

BakxHO OTMETHTH, YTO KaXymascs IpOCTOTa
apeH/bl KaK NPaBOBOM KOHCTPYKIMH TauT B ceOe He-
MaJo MOABOJHBIX KaMHEH, ¢ KOTOpbIMM mopoi. Eciu
He pa30upaThCs B 3TUX HIOAHCAX, CIOKHO OyZAeT mpo-
BOJAUTH TPAJallI0 apeHAbl CO CMEXKHBIMU JOIOBOP-
HBIMH KOHCTPYKIHUSIMH.

K xakuM 10roBopHBIM MOJENsIM OJM3Ka apeHna?

IlepBoe, uTo HampamuBaeTcs, 3TO JOTOBOp Oe3-
BO3ME3JJHOTO IIOJIb30BaHUsI HMMYILECTBOM (CCYJIBI).
Taxxe uMeeT MecTo nepeaya UMYyIECTBa BO BpEMEH-
HOE TII0NIb30BaHME (10 aHAJoruu co |- Monenbio
apeH[bl), MpaBaa, 0e3 BCTPEYHOTO HMMYIIECTBEHHOTO
ynosnerBopeHus. Kto mpuberaer x Takoi «0yarorBo-
purensHOCTH»? Te, KTO 3aMHTEpECOBaH B JIESTEIBHO-
CTH COOTBETCTBYIOIIEro cyorexra. Hampumep, obpaso-
BaTeJIbHBIC YUYPEXKIEHHsS, HMEIOT COOTBETCTBYIOIIEE
HMYIIECTBO KaK Ha BEIIHOM IpaBe (OTHOIIEHHE CTa-
THKH), TAK 1 HA OCHOBaHUHU JOTOBOpa cCy/bI (OTHOILIE-
HUE IWHAMMKH). B oTinmuume ot ccyapl, nepenada umy-
IIeCTBA B M0JIb30BaHUE UMEET LIENbI0 00ECTIEUHUTh KO-
Jy4aTero» yCIOBUS AJSL OCYUIECTBICHUS MOCIEIHUM
3asBJIICHHOH y4YpennTesIeM WM MHBIM YIOJIHOMOYEH-
HBIM JIMIIOM JEATeNbHOCTH. B cBOIO o4epens, oTinnune
OT CCyzbl, apeHJia HalpaBlieHa Ha W3BJIEUYCHHUE IIPH-
ObUTH JUISl apeH0AATeNs U Ul YAOBJIECTBOPEHHS B TIO-
JIE3HBIX CBOWCTBaX HEOOXOIMMOM BEU /U apeHia-
Topa. OTHUM CJIOBOM, II0 LIEJICBOMY IPEHa3HAYCHHUIO
apeH/a U ccylia — 3TO «Pa3HOMOJSIPHBIE)» TOTOBOPHEIC
MOJIEITH.

IIpencraBnsiercs neaecooOpa3HBIM PAaCKPHITH BO-
HPOC O COOTHOLIEHWHU JOTOBOPA apeH[Bl C I0TOBOPOM
NEepEeBO3KH U JIOTOBOPOM BO3ME3JHOTO OKa3aHUS
YCIYT.

HcnionHenne 10roBopa NepeBo3KH MPOU3BOAUTCS
C MICIIOJIb30BaHNEM TPAHCIIOPTHBIX CPEJCTB (PKeNe3HO-
JIOPOKHBIM, MOpPCKOW, pEYHOW, BO3AYLIHBIA, aBTO-
TPAHCIIOPT), YTO AETAeT JOTOBOP HEPEBO3KH MOX0KHUM
Ha JJOTOBOP apeH/Ibl TPAHCIIOPTHOT'O CPEJCTBA C SKHIIA-
xeM. OHaKo, HECMOTPS Ha CXOJCTBO, YKa3aHHBIE J0-
TOBOPHI CYIIECTBEHHO pasnmdaioTcs. [lo morosopy
apeHbl TPAHCIIOPTHOE CPEJCTBO MPEIOCTABISIETCS OT-
BEYAIOIIEMY 3a €r0 COXPaHHOCTh apeHAaTopy, a MpH
IepeBO3Ke, HAMPOTHUB, UCIOIB3YIOTCSA TPAaHCIIOPTHBIE
CpeICTBa MEPEBO3YHKA, 32 KOTOPHIE IPy300TIPABUTEIb
OTBETCTBEHHOCTH He HeceT [3, c. 190]. dpyrumu cino-
BaMH, B IEPBOM CIIyyae apeH1aTOpa UHTEPECYET CaMO
TPAHCHOPTHOE CPEACTBO, BKJIIOUas BO3MOXKHOCTHU
yIpaBJIEHUs], BO BTOPOM ClIydae 3aKa3uuKa HHTEPECyeT
TOJBKO BMECTUMOCTD (TOHHA)K) TPAHCIIOPTHOTO Cpea-
CTBa.

Pazmiame Mexay ZOroBOPOM apeHIsl U JOTOBO-
POM BO3ME3JTHOTO OKa3aHUS 3aKIOYAeTCS B TOM, YTO
MIPUOPHUTETHBIM B JOTOBOPE BO3ME3JHOTO OKa3aHUS
YCIyT sIBIAETCA HE (PAKT MONB30BAHUS BELIBIO, KaK B
JOTOBOPE apeHIbl, a JCATEIBHOCTh C HCTIOJIb30BAHIEM
nmymectsa. Jla u oxupanus mnosesHoro sddekra
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3Mech pasHsATcs. Eciu mpu BO3ME3JTHOM OKa3aHUU
YCIYT 3aKa34UK HAXOAUTCS B PEKUME OKHIAHUS «IIO-
JIC3HOCTHY OT UCTIOTHUTEIISA, TO MIPU aPCHJIC apSHIATOP
JIOJDKEH PACCYUTHIBATH TOJIBKO Ha ceOsl.

B 10 *%e cnenyert 3aMeTUTh, YTO, HECMOTPS Ha pas-
JMYHBIE TMPEIMETHl JOTOBOPA apeHIBl M BO3ME3IHOTO
OKa3aHHs yCIYT, HEKOTOPBIE BHUIBI JOTOBOPOB HOCAT
CMEIIaHHbIN XapaKTep, ¥ IpU PEeHICHHH BOTIpoca K Ka-
KOMY BHIy JJOTOBOPOB OHH OTHOCSTCSI, HEOOXOIUM 00-
Jiee IeTabHBIN aHaIN3 He TOJIBKO IpeIMeTa J0TOBOPa,
HO M KOHEYHOM IIeJIH ero 3aKIto4YeHus (IleTIeBoi ycra-
HOBKH).

BeccnopHBIM SIBISICTCS TO, YTO YYACTHHKH apCH/I-
HBIX OTHOIICHUH JOJDKHBI CTPOUTH CBOM B3aHMMOOTHO-
IICHUS HA OCHOBE B3aMHOTO YBaXKCHUS, JOOPOCOBECT-
HOCTH W Pa3yMHOCTH. Belb HOCTHXKCHHUE 3asBISEMBIX
YYaCTHHKAMHU IIEJICBBIX YCTAHOBOK (IICJb apeHI0/a-
TeNs — MOJy4YeHHe TPUOBLUIH; IeNlb apeHAaTopa — H3-
BJICUCHHE TIOJNIC3HBIX CBOHCTB apeHAyeMOTO HMMYIIe-
CTBa) BO3MOYKHO JIMIIH IIPH YCIOBUH COOIOICHHS CTO-
pOHAMMU MIPUHATHIX Ha ce0s 00s3aTenbeTB. bonee Toro,

JOCTH)KEHHE CTOPOHAMH IIOJIOKHTEJILHOTO ISl ceOst
pesynbrara (JOCTH)KEHHE KOHEYHOM LENH) MOJKET
CTaTh 3aJI0TOM JIAJIbHEHIIIETO YCHEUTHOTO COTPYIHNYe-
CTBa.
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Hemorpaduyeckas cutyauus B Poccun siBisiercst
OJTHOM M3 CaMBIX OCTPBIX COLMAIBHBIX MNpoOiIeM B
HacTosiliee BpeMs, KOTOpasi HEIOCPEJICTBEHHO Kaca-
€TCsl MHTEPECOB HAllMOHAJILHOM 0€30MaCHOCTH CTPAHBI.
EsxeronHo HacesieHME TrocyaapcTBa COKpallaeTcsi Ha
700 800 TrIc. yenoBek. B mienoux npepoTBpaiieHus Ka-
TacTpoudgeckoro remMorpaduIeckoro Kpusuca B roc-
YIAPCTBE U C LIENbIO MOBBICUTH POXKAAEMOCTD ObLIT BBE-
JICH MaTepUHCKUN KarnuTaj Ha BTOPOTO M MOCIEIyI0-
mero pebenka. Bmemenme C 1 siBaps 2007 roxa
MaTEpPUHCKOTO (CEeMEHHOro) KamuTajia TJIaBHBIM 00pa-
30M HaIEJICHO Ha CTHMYJIHPOBAHUE POXKAAEMOCTH B
CTpaHe, MOBBILICHUE PECTH)Ka HHCTUTYTa CEMbH.

OnHako, HECMOTpS Ha TO, YTO TOCYIapCTBOM
NPEANPUHSTEI COOTBETCTBYIOIINE MEPHI M0 Pa3BUTHIO

MeXaHHM3Ma 3alIUThHl MAaTEPUHCTBA U JIETEH, BCe elle He
pelIeHbl MHOTOYHCIICHHBIE TPOOJIEMBI B 00JIaCTH 3aK0-
HOJIATEJIbHOTO PETYJIMPOBAHUS MAaTEPHUHCKOTO KaIH-
Tajga ¥ ero ucnoss3oBaHus. K npumMepy, B 4acTHOCTH,
B HACTOSIIIIEE BPEMsI YBEJIMUMBACTCS YMCIO MOLIEHHH-
4yecTBa B cepe MOITyueHHs CPEJICTB MATEPHHCKOTO Ka-
nuTana. Hanbomee ocTphIif Takke BCTal BOIIPOC IO He-
3aKOHHOMY 0OHATNYMBAHUIO MAaTCpUHCKOIo Karurajia
(monmydyenne O€3HAIMYHOTO CEMEWHOTO KamuTajia B
HAIMYHOH (opMe IFOOBIME CIT0cOOaMu, HE TPETyCMOT-
pEHHBIC 3aKOHOM). 3a4acTyr0 KamuTajl 0OHATMYNBAIOT
MOCPEACTBOM OQOpMIICHUST (UKTUBHON CHCIKH TIO
YIAYYIICHUIO SKWIMIIHBIX ycioBud. Hanpumep, Oe-
peTcsi 3aeM Ha MOKYIKY JKHJIOI'o MOMELEHHUs B 0aHKOB-
CKHMX CTPYKTYpax Ha CyMMYy KanuTaja (Ha 3TOM dTare
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yKe MOJIy4YaeTcsl CHATh CyMMY KaluTaja), COCTaBJIs-
10TCS (DUKTHUBHBIE JOKYMEHTBI, KOTOpBIC MOITBEp-
JKJTAIOT MPUOOPETEHHE CEMbEH KUJIbs, T0/IaBacMble B
[lencnonHbI# GOHT AT IEPEUHUCIICHHS CPEICTB OaHKY.
Taxke MOKHO OOHAINYUTH AEHEKHBIE CPE/ICTBA TIOJTY-
JIETAIBHBIM CIIOCOOOM, TO €CTh, (PMKTHUBHO ITOKYTIas
JKUJIO€ TTOMEIIEHNE y POJICTBEHHUKOB WIIM 3HAKOMBIX.
Ha mpakTike mogoOHOTO poza clienka He IPOUCXOIHUT,
XO35MH OCTaeTCs XKHUTh B IIPOJAHHOM JKHIIbE, a BIaJe-
jen cepruduKaTa MONydaeT HAIMYHBIC JCHEXKHBIC
cpeactsa. Ilpu 3TOM AETH MONYYalOT XKWIBE B COO-
CTBEHHOCTB, TaK 4TO Bce TpeOOBaHHS 3aKOHa, B 00I1IeM
BBITIOJHAIOTCA. VIMeeTcs erie MHOXKeCTBO MOIIIEHHUYe-
ckux cxeM. OHHM TOIPa3yMEBaIOT IOKYNKY BETXOTrO
JKHJIbSI, HUYETO MTPaKTHYECKH HECTOALIETO, 3a MOJIHYIO
CyMMy Kanurasia. B momoOHbIX cuTyanusx Biajaesbily
cepTUdUKaTa MepenaaacT JUb 4acTh — 0kojo 60%,
OCTalIbHOE UJIET B YIUIATy MOIICHHHUKAM.

Bce paccMOTpeHHBIE MOIICHHHYECKHE OIepanu
CBHJICTEIBCTBYIOT O CYIIECTBEHHBIX MPO0OEIax B 3aKO-
HOJATENBHBIX aKTaX, KOTOPHIMH MOTYT BOCIIOJB30-
BaThCS! MOIICHHUKH B CBOMX KOPBICTHBIX LIEJISX.

HUrak, yxe Oonee necstu et B Poccun nefictByet
DenepanbHblii 3akoH 0T 29 nexadps 2006 r. Ne 256-03
«O JOTONHUTENBHBIX MEpax TOCYJAapCTBEHHOH MOj-
JIEP)KKU CceMel, MMEIOILNX JAeTel», KOTOpBId OoJiblie
M3BECTCH KaK 3aKOHOJATENbHBIA aKT O MaTEPHHCKOM
kanuTane [3]. Bombimoe 4mWCIO MONOABIX CeMel He
MOTJIM PEIINTHCS Ha POXKICHHE BTOPOTO pedeHKa 1o
NPUYUHE OTCYTCTBHS BO3MOXKHOCTH HMX OOECIICUUTS,
JaTh UM JOCTOHHOE 00pa3zoBaHue M >Kwibe. bonbmmm
IIaroM CO CTOPOHBI TOCYapCTBA ISl CTUMYJIMPOBAHNUS
POXKIAEMOCTH B CEMbE BTOPOTO MM TOCIEIYIOLIEro
pebenka crana denepanpHas nporpamMma «MartepuH-
CKUH (CeMeMHBIN) KamuTam.

MarucTpanbHoe Ha3HaueHHEe MAaTepHUHCKOrO Ka-
MHUTaJIa YE€TKO OIPEETICHO B 3aKOHO/IATEIIbHBIX aKTaX,
KOTOPBIE PETYIUPYIOT JaHHYIO COLUMAIBHYIO BBIIUIATY,
— TOCY/IapCTBEHHAsl COLMANIbHAS MOJIEPKKA CeMei ¢
JETbMH KaK CIoco0 IOBBIIICHUS YPOBHS MaTepHaib-
HOTO 0JIarOCOCTOSTHUS OTAENBHBIX KaTerOpui TpaskiaH
B Poccuiickoit ®enepanuu. [lomumo 3T0ro, Marepus-
CKHH KamuTaJl mpecienyeT Takke W APYrylo Ielb —
yIydIIeHne AeMorpa(uieckoro MOJOXKEHHS B Tocy-
JIapCTBE, YTO CBUJICTEIBCTBYET O PEAILHOM BOILIOLIE-
HHUH JleMorpadudeckoil (pyHKIMH COIMAIBHOTO obec-
neyeHusi. Bce 3T0 JjaeT OCHOBaHHE CYMTATh MATEPUH-
CkMii  (CeMEeWHBI) KamuTaJl OJHWM W3 BHJIOB
TOCYAapCTBEHHOW COLMAIBHON MOJJIEPKKH TPaXIaH,
KaK MHCTHUTYTA MPaBa COLUAIbHOTO 00eCeUeHusI.

Llemecoobpa3Ho 0003HAUNTH, YTO B POCCHUCKON
OTpaciIeBON HayKe HE MMEETCs! OOLICTIPUHITOrO MHe-
HHUS KacaTeJbHO MECTa MaTepHHCKOTO KalluTana B
npaBe coUMaILHOTO obecrnedyeHus. Hexoropele aB-
Topsl, HanpuMep A.H. AxmenmnHa, CYMTAIOT, YTO Ma-
TEPUHCKUH (CEeMEIHBIN) KannuTal sIBJISETCS HOBBIM BH-
JIOM colmanbHoro obecnedyenus [1, c. 99].

Hpyrue uccnenosarenu, k npumepy H0.b. Kopca-
HEHKOBA MOJIATal0T, YTO MATEPUHCKHUN (CEMEHHbIN) Ka-
MUTaJI, KaK 10 COJCP)KaHMIO, TaK W IO YCIOBHSIM
MIPEOCTABIICHHST OTJIMYAETCSI OT BHJOB COLMAIBLHOTO
obecrieyeHns] B JICHE)KHOW WIIM HATypalbHOH (opme
(meHCwHiA, MOCOOMH, KOMITCHCAIIMOHHBIX BBHIILIAT U CO-
OUAIBHBIX YCIIYT), IOCKOJIBKY €r0 MOXXHO MOJIYYHUThH U
pacxomoBaTh TOJIBKO MO TEM HANPABJICHUSAM, KOTOPEIC
CTPOTO OTIpe/IeTICHHBIM B 3aKoHe [2, ¢. 164].

PaccmoTpuM, Kak M3MEHsJIach B TEYEHHE BCETO
BPEMEHH CyMMa MaTepHHCKOTO KaluTaia.

V3HavaipbHO MATEPUHCKUN KamUTajd yCTaHaBIH-
Bajics B pasmepe 250 000 pyOneit. Cymma MaTepuH-
CKOTO KaluTaja KaXIblil roJ] KOPPEKTUPYETCs C yde-
TOM TEMIIOB pocTa MHQIIALUH U perjiaMeHTupyercs de-
nepaibHbIM 3akoHOM «O denepaibHOM OromKeTe» Ha
KOHKpeTHBIN (uHaHcoBblil Toa: 2008 rog — 276 250
pyouneit; 2009 rox — 312 162,50 py6mneit; 2010 rom —
343 378,80 pyo6ueit; 2011 rox — 365 698,40 pyGieii;
2012 rox — 387 640,30 py6ueit; 2013 roxg — 408 960,50
py6ueit; 2014 rox — 429 408, 50 py6uneit, B 2015 romy -
453 026,0, B 2016 roxy — 453 026 pybneit, B 2017 rony
— 453 026 py6eii, B 2018 rony — 453 026 py6eit.

PaccMoTpuM Tak)ke OCHOBHBIC HAlpaBIICHHUS, 110
KOTOPBIM MOXET OBITh HCIHOJB30BaH MaTEePUHCKUN
kantan B 2018 roay. Tak, HampaBiIeHUs] HCIONIB30BaA-
HUsI MaTepuHcKoro kanurana B 2018 roxy:

— MOJY4YEHHUE €XKEMECAYHOMN BBIIUIATHI U1 CeMei
C HU3KHUM JIOXOJIOM, B KOoTOpHIX ¢ 1 stBaps 2018 rona
TIOSIBUTCS] BTOPOH peOEHOK,

— YAYYIICHHUE YKUIUITHBIX YCIOBHH,

— ornrata 00pa3oBaTENbHBIX YCIIYT IS IETEH,

— ¢opmupoBaHue OyayIIeH ICHCUH MaMEl,

— OoIUTaTa TOBApPOB U YCIIYT JJIS COIIMATBHON amar-
TallMy U MHTErpalMu B O0IIECTBO JeTei-HHBAINIOB.

Takxum 06pa3zom, MaTepUHCKHH (CeMeHHBII) KaIu-
Tal TpejcTaBisieT coboit cpeactBa (enepanbHOrO
OroKeTa, KOTopble NepenaTces B 6romxker IleHcnoH-
HOTO ()OH/A CTPaHbI HA OCYILECTBICHHUE JOTIOTHUTEIb-
HBIX MEp TOCYIapCTBEHHOW IOMOIIH, KOTOpPHIE yCTa-
HOBIeHBI DenepanbHBIM 3aKk0oHOM 0T 29 nexabps 2006
r. Ne256-®3 «O [1OMOJIHUTENBHBIX Mepax Trocynuap-
CTBEHHOW MOJAJIEPKKH CeMEM, UMEIOIIUX JeTeN».
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B Hacrosee Bpemst B CiEMATM3UPOBAHHBIX Me-
JULUHCKUX YUPEXKICHUSIX OOJIBILOE PACIIPOCTPaHEHNE
MOJTyYHJIa TPYAOTEpaIysl MalueHTOB.

Tpynorepanusi npencrasiseT coboil HamnpasJeH-
HOE BOBJICUCHHE MAMEHTOB B TPYIOBYIO IESTENb-
HOCTh. KiTlo4eBBIMU LEIAMHU 1TOO0OHOTO poaa TpyIo-
BOW aKTMBHOCTH IAllMEHTOB SBIIIOTCSA M3 peaOminTa-
U 1 conpanm3anyst. MokKHO 0003HAUHTh CIIEYIOIINe
KJIF04YeBbIe (POPMBI TPYOTEpAIINH:

- BOCCTaHOBHTENbHAS ((DYHKIIMOHATBHAS) TPYIO-
Basi Teparusi, KOTopasi HalpaBJieHa Ha BOCCTAHOBIICHNE
HapylIeHHBIX (yHKIMIT OpraHr3Ma YesioBeKa;

- oOweykperisonas TpyaoTeparus, KoTopas
HarpaBjeHa Ha BOCCTAaHOBJIEHHE ()U3UOIOTHYECKOIT
TOJIEPAHTHOCTH OOJBHOTO JIO COOTBETCTBYIOIIETO
YPOBHS;

- TPOM3BOJACTBEHHAs TPyAOTEpamus, KOTOpas
HalpaBjeHa Ha BOCCTAHOBJICHHE HAPYIIEHHOTO WIIN
(hopMHpOBaHNE HOBOTO AMHAMHUYECKOTO pabovero cre-
peotumna.

[Mopsinok peanuzanuy MexaHn3Ma Tpy10Boii Tepa-
nuu periamentupyetcs [Ipukazom Mun3npascorpas-
BuTHs Poccun ot 17.05.2012 Ne 566H. Ha ocHOBaHUM
n. 11 maHHOTO TpHKa3a JeueOHO-PON3BOACTBEHHEBIE
(TpyZoOBBIE) MacTepCKHE ICHXOHEBPOJIOTHYECKOTO
nucrnancepa (MICUXHaTPUIeCKON OOIBHUIIBI) OTHOCSATCS
K CTPYKTYPHBIM MOJIpa3/ieieHHsIM MEIMIIMHCKUX yupe-
JKICHUH.

Takum 00pazoM, B CHEIUAIM3UPOBAHHBIX MEIH-
IIMHCKUX YYPEKAEHUAX 00pa3oBaHbl COOTBETCTBYIO-
IHe Je4eOHO-TIPON3BOJICTBCHHBIC (TPYIOBBIC) MAaCTEp-
CKHe, TpyAdrcs nmanueHTtsl. Kpome srtoro, Takue ma-
CTEpPCKHE BBINMOJHSIOT cienytomue ¢yHKouu (m. 8
Ipunoxenns 25 x [Ipasumam Ne 566H):

— MoJIepIKUBaroIIIee JIeYeHne OOJIBHBIX B COCTOSI-
HHUH PEMHCCHH;

— OCYILECTBJICHHE TICUXOTEPAIIeBTUUECKHX METO-
JIOB JICYCHUS M TICUXOJIOTHYECKOH KOPPEKINH, TICUXO-
COLIMAJIbHON Tepanuy U NICUXO0COIMaNbHON peabuiura-
i,

— COXpaHEHHE M BOCCTAHOBJICHHE TPYAOCHOCO0-
HOCTH OOJIBHOTO;

— peanu3alys TPYIOBOHW Tepanmuu W TPYJOBOTO
o0y4yeHHsT OONBHBIX B XOZE peaNn3aluy JiedeOHO-pea-
OMINTalMOHHOM POTPaMMBI;

— OIpEJeIeHHE CNEIHAIBHOCTH Uil TPYIOBOTO
00ydeHHs C y4eTOM JIMYHOCTHBIX OCOOCHHOCTEH 00JTh-
HOT'O ¥ MHAMBU/IyaJbHOW IPOrpaMMBbl peabuIiTalny;

— KOHCYJIbTAllUU C YUYPEXKICHUSIMU COLMATbHON
3alIMTHl TPaKAaH KacaTelbHO BOIPOCOB MOCIENYH0-
HIEr0 TPYAOYCTPOWCTBA OOJIHHOTO B OOBIYHBIX HIIH
CIeIHaTbHO OOYCTPOEHHBIX YCJIOBHSIX HPOU3BOJI-
CTBEHHOTO TpoLecca;

— opraHuzanus o0y4eHHS U IepeodydeHus 00Ib-

HOTO;

— MpUBIICYCHUE OOJEHBIX K AKTHBHOMY YYaCTHIO B
BEIMIOJIHCHUH  JICYeOHO-PEaOMIINTAIMOHHBIX  TIPO-
TpaMM.

IIpu 3TOM, pEXUM, BUJ TPYLOBOH ACITEIBHOCTH,
TPYIIy W BpeMs TPYIOBOW aKTUBHOCTU IMAIMEHTOB B
OTIENCHUN TPYJOTEPAIINH OTIPENeNsIeT Bpad-TPyIoTe-
paneBt. Kpome 3T0ro OH enaeT onpeaeneHHbIe yKa3a-
HUS B KapTe MaleHTa.

B pamxkax moio6HOT0 pojia TPYI0BOM Teparuy na-
LIMEHTHl U3rOTaBIMBAIOT COOTBETCTBYIOIIYIO MPOAYK-
LIUIO, K IPUMEPY TEKCTUIBHBIC U3JICITUS, TAKUE KaK:

a) BaTHBIC MaTpaIlbl, OJIesUIa, TIOYIIKH, IOCTEIb-
HOE Oelbe, MEIUITUHCKHE XalaThl, KOJIIAKY;

0) mpodeccroHanbHas U GopMeEHHAS OJICKIA;

B) JOMAIITHSIS OJEXKIa.

BaxxHo 0003Ha4NTh, UTO TPYA, KOTOPHIA BBIMTOJI-
HSETCS TAIEHTaMH B JIe4eOHO-TIPOM3BOICTBECHHBIX
(TpymOBBIX) MacTEpPCKUX, UM HE oIlaunBaercs. M3ro-
TOBJICHHASI TAMECHTAMHU TPOAYKIHS PEaNTn3yIOTCs, a
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JIOXOJIbI, U3BJIECUCHHBIE OT OCYILECTBIICHHS TaKOH Aes-
TEJILHOCTH, TaK KaK ICUXHUATPUUYECKUE OOJBHUIIBI SB-
JISIFOTCS Ka3€HHBIMU 3aBEJICHUSIMHU, IOCTYTAIOT B Ka3Hy
rocyAapcTBa.

3ayacTylo OBIBAIOT CIy4au, KOT/ia Tpy/IoBas Tepa-
IS OCYIIECTBIISICTCA HE B J€YEOHO-TIPOM3BOACTBEH-
HBIX MacTEpPCKHUX, a B MPOYNX MecTax (Ha TEpPUTOPUH
JpYyToro opuandeckoro nuna). [Ipu stom y nmeuxunat-
pUYECKOH KIMHUKHA MOXXET BO3HHKHYTH BOIpOC 00
opopMICHAN TaKWX MpPaBOBBIX oTHomeHHd. [lo
HalleMy MHEHHIO, IPH 00pa30BaHWU TaKOW CHUTyalluu
1enecoo0pa3sHo  oOpMIICHHE MPAaBOOTHOIICHUS CO
CTOPOHHHMM IMPEANPUIATUEM COOTBETCTBYIOUIUM IOrO0-
BOPOM, B KOTOPOM TpeOyeTcs MponucaTh npasa u 00s-
3aHHOCTH CYOBEKTOB IPAaBOOTHOIICHHH, B TOM YHCIIE
yKa3aTh, KOT/1a, Ha KaKO# CPOK M K KakuM paboTtam Oy-
JIeT TMIPUBIICKAThCS MALUEHT, IPOXOAAIINN IICUX0Tepa-
TIHIO.

Ha ocnoBanum n. 13 TlonoxeHus, yTBEp>KACH-
Horo IlocranoBnenuem IlpaBurensctBa PO ot
25.05.1994 Ne 522 «O mepax 1mo 006ecreueHHIO ICHXHU-
aTPUUYECKOM TOMOINBI0 M COLMAIBHON 3allWuTe JIHI,
CTPAJAIOUINX MCUXUYECKUMH paccTpoiicTBaMu» C JIU-
[[aMH, KOTOpBIE HAIIPABJICHBI B OPTraHU3aIUIO0 yUpexKie-
HHEM, OKAa3bIBAIOIIKM IICHXHATPUYECKYIO IOMOIIb, U
MOZABIIMMHU 3asiBJICHHE O pUeMe Ha paboTy, aJIMHUHH-
CTpaIysl OpraHU3alMy JOJDKHA 3aKITIOYUTh TPYIOBOI
JIOTOBOp O paboTe B KayecTBe pabouero mim ciyxa-
mero. TpymoBoil noroBop oQopmiseTcs C JIHIaMu,
CTpaJaroIMMHU ICUXUIECKUMH PACCTPOHCTBAMHU, KOTO-
pble 10 3aKIIOUCHHIO CIHENHATUCTOB IICHXHATpHUe-
CKOT'O 3aBEICHHS B COCTOSIHUH BBITIOJIHATH PAOOTHI 110
TpyZnoBoMy oroBopy. OCHOBaHHMEM JUIsl 3aKIFOUCHUS
TPYZIOBOTO JOTOBOPA BBICTYIAET 3asiBJIICHNE OOIBHOTO.
Ha takux cyObeKTOB IPaBOOTHOIICHHH 3aBOJISTCS TPY-
JIOBbIE KHW)KKH, MM BBIIJIAYMBaETCS 3apabOTHAs I1aTa,
IIPEIOCTABIISACTCS €KETOAHBIN OIIaYUBAEMBbIH OTIIYCK,
BpeMs X pabOTHI B yUPEXKICHHH BKIIOYAETCS B 00N
TPYAOBOM CTaX, OHH IOJIEKAT FOCYJapCTBEHHOMY CO-
[IMaJIbHOMY CTPaxOBaHHIO.

CyObekTaM, KOTOpBIE CTPaaloT MCHUXMIECKUMH
paccTpoiCTBaMM, KOTOPHIM 3aBEICHHEM, OKa3bIBaIO-
MM TICUXMATPUUYECKYIO ITOMOIIb, HE PEKOMEHJOBAHO
BBITIOJTHEHHE PAaOOTHI 110 TPYIOBOMY JIOTOBOPY, HO KO-
TOPBIM TPEOYeTCsl 0 METUIMHCKUM MOKA3aHUAM TPY-
JIOBas Tepamnus, HapaBHE C APYTHMH JINIIAMH BBITUIAYH-
BaeTCs BO3HATPAXICHHUE 32 TPY/I B COOTBETCTBUH C €TO
KOJINYECTBOM M Ka4€CTBOM, €CIIF OHU IPUHUMAIOT yda-
CTHE B IPOU3BOIUTEIHHOM TPY/IE.

C yka3aHHBIMH CYOBEKTaMH 3aKJIIOYaeTCs JIOro-
BOp Ipa)<IaHCKO-TIPaBOBOI'0 XapakTepa C yueToM MOo-
JIOKEHUH T'pa)JaHCKOTO 3aKOHOMAATENIbCTBA, Kacaro-
LIMXCS 1€ECIIOCOOHOCTH TaKHUX JIHII.

BeimutaTel  cyObekTaM, KOTOPBIM —OKa3bIBAeTCs
MICUXUATPUUECKasi TTOMOIIb, C KOTOPHIMA 3aBEJCHUEM
3aKIIFOYCHBI TPYAOBBIC JOTOBOPHI M JOTOBOPHI TPak-
JAHCKO-TIPABOBOTO XapaKTepa, MOAJIeKaT O0I0KEHUIO
HA®DJI u cTpaxoBEIMH B3HOCAMH B O0IIEyCTaHOBJICH-
HOM TIOPSZIKE.

Takum o0pa3oM, B 3aKIIOYCHHE HCCIICIOBAHUS
000011MM CKa3aHHOE:

— TpynoTepanus cyObeKTOB, CTPaJAIOIINX IICUXH-
YeCKHMHU PacCTPOUCTBAMM, OCYLIECTBISETCS B OCHOB-
HOM B JIE4€OHO-IIPOM3BOJICTBEHHBIX (TPYHOBBIX) Ma-
CTEPCKUX;

— JNe4eOHO-TIPOU3BOJICTBEHHBIE (TPYIOBBIE) Ma-
CTEpPCKHUE TICUXOHEBPOJIOTHIECKOTO AUCTIaHcepa (TICH-
XHaTPUICCKON OONBHUIIBI) SBISIOTCS CTPYKTYPHBIMHU
MOIpa3IeICHUSIMHA METUITHHCKOTO 3aBE/ICHNS,

— WBTOTaBJIHBaeMasi B JIe4eOHO-TIPOM3BOJICTBCH-
HBIX (TPYIOOBBIX) MAaCTEPCKHUX MPOIYKIHS HOIJICKUAT
peanu3anuy. JloXoAbl OT ee pearu3aluy NOCTYHMalT B
Ka3Hy rOCylapcTBa;

- B HEKOTOPBIX CIy4asx MEXIy ICUXHATPUIECKOM
OOJIBHMIIEH U APYTUM FOPHIUUECKUM JIUIIOM 3aKJH0ya-
eTcs JO0roBOp, KOTOPHIM IpeaycMaTpuBaeT BO3MOXK-
HOCTB ITPOXO’KICHUS O0JIBHBIMU TPYIOTEpAINH Ha TeP-
PHUTOPHH 3TOTO IOPUINICCKOTO JIHIIA.
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Anomauisa:

Y oanini cmammi posxpummi deski yusinbHO-NPasosi npodiemMu, Wo BUHUKAIOMb 8 HCUMLOB0-KOMYHATbHI
cgpepi, AKi € 0cOOIUB0 AKMYANLHUMU NPU HAOAHHI HCUNI0B0-KOMYHAILHUX NOCTYe NOOYIMOBOMY CHONCUBAYEEI.
ObKpeceHi Oesiki OCHOBHI HaNPsMU OILIbHOCME 0epAHCcaAsU 01 NOJINUIEHHS NPABOOT 3aXUUEeHOCMI CRIBEIACHUKIE
bazamokeapmupno2o 6younky ma nobymoeoeo cnoosicusaya. Ha ocnogi nposedenozo ananizy 4uHHO20 3aKOHO-
oascmea Yxpainu 3anpononosatni 0CHo6HI wiisixu gupiwenns npooaem disavnocmi OCBE ma scumnogo-komyHa-
JbHIL chepi 6 yinomy. 3 memoio 2apmMoHizayii GHYMpPIiuHb020 3aKOHOO0AECMBA 3aNPONOHOBAHO 6HECHU 3MIHU OO0
Lusinvroeo kodekcy Yrpainu, a maxoic HeoOXiOHOCMI YIMK020 3aKPINIEHHs. HA 3AKOHO0ABYOMY PIGHI MeXHIYHUX
Xapakmepucmux menioHociie (2apsauoi 6oou, napu), sik moeo eumazae 3axon Yxpainu « Ilpo 3axucm npae cno-
ACUBAYAY.

Annotation:

Article describes certain legal issues related to housing and communal services, which are especially rele-
vant within provisioning of municipal services to household consumers. It also outlines some basic directions of
activity of a government and governmental authorities for improvement of legal protection of the household con-
sumer. Based on analysis of current Ukraine legislation main ways of solving issues in the housing and communal
sphere are suggested. In order to harmonize legislation it is suggested to amend the Civil Code of Ukraine and
provide clear legislative specification of the technical characteristics of heat-carrying fluid (hot water, steam), in

accordance with requirement of " Consumer Rights Protection™ Law of Ukraine

Knrouoei cnosa: CI’lO.?ICM@all, HCUMII0B60-KOMYHANIbHA NOCTyed, noCmavajlbHUK, 6UKOHABEYb, MexHIYHI xapa-
KIMepucmuKuy, menjioHocit, 2apsaia 68004, 3aKOH,; 3aKOHOOABCMEO; n06ym03uﬁ CRodCUBAY; BIONOGIOANILHICHb.

Keywords: Consumer, housing and communal services; provider; executor; specifications; heat-carrying
fluid; hot water; law; legislation; household consumer; responsibility

Bignosigao mo Koncrurymii Ykpainu nepxasa
Mae 3a0e3MeYnTH TIiAHO JIIOJUHI HOro JKHTTA. Tomy
ChOTO/IHI B YKpaiHi JOCHTh TOCTPO IOCTA€ MHUTAHHS
BIJIMIOBIZTHOCT] JKUTJIIOBO-KOMYHAJIbHUX TOCIYT SKiC-
HUM TIOKa3HHKaM, Ta TOPSAKY 3aJ0BOJICHHS MOTPeO
crioxuBaya. He BiMOBIAHICTh SKOCTI KHTIOBO-KOMY-
HAJILHUX [OCIYr BCTAHOBJICHIM BHMOTraMm, 0O0yMO-
BIFOETHCS B TEPINY Yepry HE3aJOBUTHHIM CTAaHOM Ma-
TiCTpabHUX Ta BHYTPIITHRO OYAHMHKOBUX CHCTEM ITOC-
Ta4aHHS, 10 TPUBOJUTH [0 YWCICHHHX aBapiid B
mporieci BUKOHAHHS a00 HaJaHHS KHUTIOBO-KOMYHAIb-
HUX MMOCTYT. B 3B’513Ky 3 MM, 0COOIMBOI aKTYaIbHOCTI
NPY HaJIaHi )KUTIOBO-KOMYHAIFHUX MOCIYI Ha0yBae
JOTPUMAHHSI SKICHUX XapaKTEPUCTHK CAMHUX TIOCITYT Ta
pedopMyBaHHS KUTIIOBO-KOMYHAJIBHOI TaiTy3i 3a paxy-
HOK BBEICHHS IHCTHTYTY 00’ € THAHb CITiBBJIACHHKIB 0a-
raToKBapTUPHOTO OyauHKY. Ha mymKy 3akOHOXaBIIf,
pedopMyBaHHS KUTIOBO-KOMYHAJIBHOI ChepH 3a paxy-
HOK BBE/ICHHS IHCTHTYTY 00’ € THAHb CITiBBJIACHHKIB 0a-
TraTOKBapTUPHOTO OYAWHKY, IiJBUINUB OM BiAIOBima-
JBHICTH CHIBBJIACHUKIB 32 JOTPUMAHHSAM IHXKCHEPHHIX
KOMYHIKaIliif OyTMHKY B HAJIEX)KHOMY CTaHi, Ta 33 paxy-
HOK 3JIICHEHHS KOHTPOJIIO SKOCTI JKUTJIOBO-KOMYHa-
JBHHX MOCITYT, CTUMYJIIOBAaB OM MOCTadaIbHUKA (Hada-
Baya) CBOEYACHO 3[IIICHIOBATH PEMOHT Ta OOCIyTOBY-
BaHHS IH)KEHEPHUX KOMYHIKAI[ii 110 3HAXOAATHCS Ha 1X
Gayanci abo 06cIyroByBaHi 331 3a0€3MEYSHHS KO-
cTi HamaHux mocayr. [IuTaHHIO peryaioBaHHS BiTHO-
CHH 3a y4acTio 00’ € JTHaHHsI CTIBBJIACHHUKIB Oaratoksa-
ptupHux OynuHkiB (Hagami OCBEB) Oynu mpucBsieHi

mpami O.B. 'oruaperko, O.B.[lemuenko, [.B.UexoBch-
KOi., BTiM HUMU NPUCKITUIMBA yBara MpHILISIIach
MPaBOBOMY perymtoBanHI0 nutanb cTBopeHHs OCHBD,
30KpemMa

CKJIMKAHHIO Ta MPOBEJICHHIO YCTaHOBYHX 300PiB y
0araTokBapTUPHHUX OyIMHKaX, sKi BBEJCHI B €KCILTya-
tauito 15-20 pokiB Tomy. nuranHo yrBopeHus OCBb
y HOBHUX OyIWMHKAaX, B SKUX IIe HE 0(OPMIICHO IPaBO
BIIACHOCTI Ha KBapTHUPH. AJie, Ha JKaJb MMUTAHHIO B3a€e-
MOBITHOCHH MiX CITiBBIaCHUKaMH (K CII0O)KMBa4aMU
KUTIOBO-KOMYHAIBHAX ITOCIYT) Ta BHKOHABIEM a0o
HA/1aBa4OM IIOCITYT, HAJIEKHOI yBark HE MPUILISIIOCE.

puiinsatuii 29 mucronana 2001 poky 3akoH Vk-
painu «I1Ipo 00’ eqHaHHS CTIBBIACHUKIB 0araToKBapTH-
pHUX OyAWHKIB» HE TINBKH HE BUPIIINB MTUTAHHS B3aeE-
MOBIJTHOCHH MiX CITIO)KMBAaYeM Ta HaJaBa4oM (BUKOHA-
BIIEM) KHTIOBO-KOMYHAIbHUX TOCIYT, ajieé CTBOPUB
0e31iu Ipo0JIeM IS CIIO’KUBAYIB KUTIOBO-KOMYHAITb-
HiM mociayr. B mepury depry e cToCyeThes MpOLEeCy
3axHCTy MpaB OKPEMOTo CIIOKMBada B cyni. Tak, Bpa-
XOBYIOYH T€, IO OUTBIIICTh Ha/laBaviB (BUKOHABIIIB)
nociyr, yknagaioTs gorosopu 3 OCBB, To npu 3Bep-
HEHI JI0 CyIy OKPEMOro CHOXHBada 0araToroBepxo-
Boro OyamHKy B sikomy ctBopeHo OCBb, ifiomy Biamo-
BIISIE CY/I B IPUUAHSATI TO30BY HA MiJICTaBi TOTO, IO BiH
Hi € CTOpOHOIO JoroBOpy. Ilo-Apyre BUHHUKAIOTH IH-
tauHs oo ynpasiinas OCBb ta Bubopy kepiBHUKA.
Tak B OUIBIIIOCTI BUMAIKIB IIIe B MOMEHT BBOJIY B €KC-
ITyaTalilo HOBOTO OYAWHKY, TaKk 3BaHUH iHBECTOP
ctBoptoe OCBB, npu3HaunB cBOro KepiBHUKA, a TIOTIM
HaB’s13y€e OE3JIi4 MOCIYT 3a SIKi Ma€ CIUIAYyBaTH KOXKCH
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MEIIKaHelb 0 NpUI0aB B TAKOMY OYIUHKY IOMELI-
kaHHs. KpiM Toro, BiH po3po0iisie BIacHii THIIOBUA J10-
TOBIp /IO SIKOTO MAlOTh NPHETHATHCS aBTOMAaTHYHO HE
TUIBKK OCOOM SIKI YK€ MEUIKAaIOTh B TAaKOMY OYAWHKY
aye 1 Bci MallOyTHI MCIIKAHIII.

Ha mamy nymKxy, 3akoHOAaBels IpuiiMarodu 3a-
KoH Ykpainu «IIpo 00’ eqHaHHS CIiBBIIACHUKIB OaraTo-
KBapTUPHUX OyIWHKIB», MaB Ha METi, O TaKH YTBO-
PEHHSI 32 PaxyHOK PaIlioHaJIbHOTO BUKOPHUCTAHHS IIJIa-
TEXIB MCIIKAHIIB 0araTromnoBepXxoBOTO OYAWHKY,
YOPaBIIiHHS CITUTBHOIO BJIACHICTIO, MalOTh TOKPAIIUTH
YTPUMaHHs XUTJIOBUX OyIMHKIB 1 TPUOYIMHKOBOI Te-
puTOpIi Ta CIPHUATH OTPUMAHHIO SKICHUX KOMYHalb-
HHX TOCITYT. AJle, Ha CbOTO/IHI, 32 PaXyHOK HasiBHOCTI
B IIPUHHATOMY 3aKOHI MPOTaJIMH Ta BiACYTHOCTI KOHK-
PETUKHM PpEryJIOBaHHSI NPABOBIIHOCHH MK BJIacHH-
KaMH 0araToOKBapTHUPHOTO OYIMHKY Ta CTBOPEHUM
OCBB, a Tako BUKOHABIIIMH (HaJaBavyaMu) dKUTIOBO-
KOMYHAJIBHUX TIOCTYT, SIK 3a3Ha4anocs BHIIE, CIiBBJIA-
CHHKH OyIUHKY HaOyITH TOCTaTHBO 0araTo mpooieMm.

Ha cporonHi, 06’ e1HaHHS BIACHUKIB OaraTokBap-
TUPHUX OYAWHKIB iCHYIOTh B 0araTboX KpaiHaX CBITY,
3okpema: Aurmii, @panmii, CILIA. MeToro CTBOpEeHHS
takux 00’equanb (OCBB), € cniinbHe yrpuMaHHs Biac-
HMKaMH KBapTHp Ta IHIINX NPUMILIEeHb OaraToKBapTH-
pHOTO OYIHHKY [0 3a0€3MeYyIOTh KHUTTEMISIbHICTh
MEIIKaHIIB Ta 31CHEHHS YIPaBIiHHS CIIJIBHOIO Bia-
CHICTIO, B TOMY YHCJIi 3¢MEIBHOIO UITHKO0. Y JAESIKUX
KpaiHax Taki 00’€THaHHA BHHHKAIOTH UL Tpodeciii-
HOTO YIIPaBIiHHS IyKO010 BiIacHicTio. OTXkKe, Tk 6a4rMOo
OCHOBHOIO METOIO € HaJIS)KHE YTPUMAHHs OyIUHKY Ta
BIUIMB Ha ITOCTadyaJIbHUKA HaJaBaya )KUTJIOBO-KOMYHa-
JBHUX TOCIYT 1010 ZOTPUMAHHS IX HAJIEXKHOI SKOCTI.

51 Gyno 3a3HavYeHO BHIIE, TOJIOBHOIO MPOOIEMOIO
HaJlaHHs (BUKOHAHHS) )XUTJIOBO-KOMYHAJIBHUX HOCIYT
€ 3acTapiiicTb 00Ja/IHAHHS, Hee(PEKTUBHICTh KEPIBHU-
[[TBA, HEBMIHHS BYAaCHO MOIEPEDKATH NpOOIeMHu Ta
HECUCTEMHHMH miaxia ao ix BupimenHs. Lli mpobiemu
MOXYTb OyTH BUPIIICHUMH JIMIIE PU HAJIEXKHIN opra-
Hi3aIil i ynpaBiiHHI )XHTIOBO-KOMYHAIIBHOIO c(hepoto,
SKICHIH HOPMAaTHBHO-TIPABOBiH 0a3i i HAIBHOCTI KOTI-
TiB y MCIIKAHI[IB SIKi YTPUMYyBaJH O BIACHICTE.

Aure mpoGIieMoro B IIpolieci HagaHHs JKUTIOBO-KO-
MYHaJIbHHX TTOCIYT € TOH (haKT, 1110 J{BI TPETHHU KUTIIA
VYxpaini no0yJ0BaHO B MUHYJIOMY CTOJITTI Ta Oibie
HDK TPEeTHHA )KUTIOBUX OYAMHKIB i BHYTPIIIHBO Oyau-
HKOBHX KOMYHIKaIliii TOTpeOyIOTh KamiTaJbHOTO pe-
MoHTy. IloHax 50% MaricTpadbHHX TEIMJIOBHX MEPEkK
nepeOyBae B aBapitHOMY CTaHi Ta TOTPeOYIOTh KariTa-
JILHOTO PEMOHTY, TAKUil CTaH CIIPaB MPUBOAMTH JI0 3HA-
9HO{ KUJIBKOCTI aBapii M0 MPUBOAMTH 10 JOJATKOBUX
BUTpPAT BJIACHUKIB JKUTJA Ta 3pOCTAHHS BapTOCTI JKUT-
JIOBO-KOMYHIILHUX 1Tocayr. OTxe, (aKTHYHO JieprKaBa
npuiHaBImN 3akoH «IIpo 00’e€qHaHHS CIIBBIACHHKIB
0araToKBapTUPHUX OyIMHKIB» Ta HE BAKOHABIIH ITOJIO-
*eHb 3akony «[Ipo mpuBaTH3aLiio JEepKABHOTO JKUT-
J0BOrO (QOHIY», SIKUI Nependadae rnepeaavy BIacHO-
CTi 1HIIOMY BJIACHUKY ITICJISl HAJIE)KHOTO PEMOHTY Oy-
OUHKY Ta KOMYHIKallili, TWepeknaza Becb TATap
KaIliTaJIbHOTO PEMOHTY Ha CITiBBJIACHHKIB OaraToroBe-
pxoBoro OyauHKy Ta ctBoperoro Humu OCBB.

Omxe, npuitHATTS 3akoHy Ykpainu «IIpo o6’en-
HaHHS CIIIBBJIACHUKIB 0araTOKBapTHPHOTO OYIHHKY»

HE BUPIMINTH NPOOJIEMHI MHMTaHHS M LIE TI0B’S3aHO 3
TUM, 1[0 B MOMEHT NpuilHaTTs 3akony Ykpainu «IIpo
MIPUBATH3ALIO0 JEeP>KaBHOTO XKUTIOBOro (oHmy» 1992
poli, He OyJ0 BUPIIIEHO MUTAaHHS MOPAIKY INepenadi
MIPUBATU30BAaHOTO KHUTJIA, PO3MEXYBaHHs OallaHCOBOT
HAJICKHOCTI IH)KEHEPHUX KOMYHIKAIlH, TPUIIETIION Te-
putopii Ta ix BigmoBimHOCTI mosokeHHsM CHull.
Tomy BpaxoByrodi Te, III0 Ha TelepimHiil 9ac poci He
BUPIMICH] MUTaHHA XTO Ma€ YTPUMYBATH B HAJICKHOMY
CTaHI MPHOYIUHKOBI MEPEXi Ta TEPUTOPIIO, BIACYTHI
aKTH PO3MEKYBaHHS OalaHCOBOI HaJISKHOCTI, CITiBBIIA-
CHHKH 0araToKBapTHpHUX OyJMHKIB 311HCHIOIOTH (hak-
TUYHO PEMOHT Mepex siki BinnoBigHo 1o CHull He ma-
I0Th BiJIHOLIEHHSI 10 OyIMHKY SIK LIIJIICHOTO MaifHOBOT'O
KOMIUIEKCY. ByanHku siki Oynu mepenaHi y BiacHICTh
TPOMa/IsiH, MiJl rapaHTil BUKOHAHHS JIEPKaBOIO (SIK KO-
JIMLIHBOTO BJIACHUKA) MPSIMOTO OOOB’S3KY BiJPEMOH-
TyBaTH OYAWHKH Ta IH)KCHEPHI KOMYHIKaIlil, JepkaBa
SIK TapaHT HE BUKOHAaJA (IOCHJIA0YHCh Ha BIACYTHICTh
KOIITiB 200 BHECEHHS JI0 TIaHY), @ OCKUTBKH MEIIKATH
B OyIMHKY B SIKOMY HE MPALIOIOTH iIHXKEHEPHI KOMYHI-
Kalii HEMOXXJIMBO CITIBBIACHUKH 3MYIICHI PEMOHTY-
BaTH OYAMHOK 3a BJIACHI KOIUTH SKi IIICJISI PEMOHTY
JiepkaBa iM He ToBepTae. B 3B’s13Ky 3 TUM, 1110 3 MOMe-
HTY Iiepejadi IpaBa BIACHOCTI Ha OaraTonoBepXOBHUI
OYIMHOK CIIIBBJIACHMKAM, [TOCTAE TTMTAHHs HOro Hae-
JKHOTO yTPUMaHHS, 110 HANpsMY IOB’S3aHO 3 J0XO-
JlaMU BJIACHHKIB KBapTHP sIKi 32 BJIACHI KOIITH MalOTh
BUPINIyBaTH 0araTto MUTaHb IO HE BUPIIIyBAINCh AEpP-
KaBOIO SIK KOJIMIITHIM BJIIACHUKOM 32 BECh Iepios Horo
eKCIUTyaTyBaHHSA. A BPaxOBYIOUH Te€, IO OUTBIIICTH
BJIACHHKIB MIPUBATH30BAHOTO JKUTJIA HE MAlOTh MOCTIH-
HOTO JTOXOJY, Y¥ BiH € MiHIMaJbHHM, a00 BiH BiITHO-
CHUTBCS JI0 KaTeropil Mano3abe3neueHoro abo meHcio-
Hepa I0CTae MUTaHHS YU CIPOMOJXKHE OyJie, CTBOpEeHE
BiAMOBIAHO 10 3akoHy Ykpainu «IIpo 00’emxHaHHS
CIIBBJIACHHUKIB 0araToOKBapTUPHOTO OYIHHKY» 00’€-
HAHHS YTPUMYBATH TaKUH MailHOBIN KOMIUIEKC Ta BH-
PIIIMTH TUTaHHA HOro KamiTalbHOTO pPeMOHTY. B
3B’SI3KY 3 4iM, TIOCTa€ iHma mpobiema. Tak y pasi Bia-
CYTHOCTI JJOCTaTHBOI KiJIBKOCTI KOIITIB, SIKH HAJTaIH O
MOXIJIMBICTh YTPHMaTH IIOMEMIKAaHHS 0CO00I0 siKa €
BJIACHUKOM KBapTHPH Ta BipaxyBaHHS IIEBHOI KIJIbKO-
CTI BHECKIB JUIA 3MIMCHEHHA KaIiTaJbHOTO PEMOHTY
OyIMHKY 1 IH)KCHEpHUX KOMYHIKalliii ocoba Moxe
BTPATUTH 3a PIMIEHHSAM Ccymy MaifHo. OTxe, Ha HaIIy
nyMKy B 3axkoHi Ykpainu «[Ipo 06’enrHaHHS criiBBIac-
HUKIB 0araToKBapTHPHOTO OyJMHKY Tpeba BHECTH HO-
pMy sKa 3000B’s13aa 6 qepxKaBy SK KOJUIIHBOTO BIla-
CHHKA TIPOTATOM MEPIINX JIECSATH POKIB (3 MOMEHTY
ctBoperHst OCBB) 3xificHuTn iHaHCYBaHHS KaIliTallb-
HOT'O PEMOHTY OyJIMHKIB Ta NpUOYIUHKOBOI TEPUTOPII.
Odopmutn akToM GakT rnepeaadi CriBBIACHUKAM Biji-
PEMOHTOBAHOTO OYANMHKY 3 iIH)KEHEPHUMH KOMYHIKaIli-
SIMH Ta NPUOYTMHKOBY TEPUTOPIil0. 3 METOI YHHK-
HEHHS CIIOPIB 3aTBEPJIUTH CTOPOHAMH aKT PO3MEXY-
BaHHS 0aJaHCOBOi HAJICKHOCTI KOMYHIKamid 3a
TeXHIYHUHK cTad skux Mae Bignosigatu OCEB.
JepxaBa  3aMiCTh BHpIIICHHS NUTAHHS Iepe-
JaHHS 0araTormoBepXoBOro OyIMHKY Ta KOMYHIKaIlii B
TEXHIYHO CNPABHOMY CTaHHM, JIMIIE IMPOIOHYE IEBHI
JIep>KaBHI TOTaIlii Ha yCTaHOBKY JIIYMJIBHUKIB, PEMOHT
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JiQTIB Ta aHAIOTIYHI i1 3 IpUBEACHHS OyiBENb Yy Bij-
MOBIJHICTb BCTAHOBJICHUM CTaHAapTaM, a0o Jiuiue ya-
CTKOBO (hiHAaHCY€ 3/IIICHEHHS] pEMOHTY TOKpiBeib. Ya-
CTKOBe (DiHAHCYBaHHS IOKpiBENb ab0 IHIIMX CIIOpPY[
MOXJIMBE JIMIIE NPH HAsBHOCTI Yy JEp’KaBH KOIITIB,
SKHX MPAKTUIHO Ha I1i moTpeOun He BuAinaeThesa. OTxe,
(hakTUIHO NIeprKaBa BiJICTOPOHIOETHCS BiJl BUKOHAHHS
000B'3KIB SIKi IpsMO TependadeHi 3akoHOM YKpaiHU
«[Ipo mpuBaTH3aIito Aep>kaBHOTO KUTIOBOTO (HOHIY»
B pa3i mepemaHHS XHUTIOBOTO (OHAY iHIIOMY Biac-
HUKY (TIepenaTy XUTIOBHH (OHI KW BiAMOBiIaB OU
BCTaHOBJIGHUM cTaHaaptam). Kpim toro Bapro 3a3Ha-
YUTH, [0 BCTAHOBJICHHS JYUILHUKIB BiJIIOBIIHO IO
3akoniB Ykpainu "Ilpo Ttemnozabesneuenns”, "IIpo
JKHUTIOBO-KOMyHaJbHI nociyru” , IloctanoBn KMY
[Ipo 3atBepmkenHs [IpaBui KOpUCTYBaHHS TETIOBOIO
eHepriero, MOKJIaJeHO Ha ITiANPUEMCTBA SIKH 3/11HCHIO-
I0Th TIOCTA4aHHA (HaJaHHS) TAKUX ITOCIYT. X04a BapTo
BU3HAYHUTH, 1[0 OCTAHHIM YacOM BHECEHI 3MiHHU 10 3a-
KOoHY YkpaiHu «IIpo >KHTI0BO-KOMYHAIbHI TOCITYTH»
(haKTHIHO MPUMYIIYIOTH BIIACHHUKIB KBapTHP BCTAHOB-
JIFOBATH JITYIIIFHIKY 32 BIACHI KOIITH SKi IIOTIM HE T0-
BEPTAIOTHCSI MOCTAYATBHUKOM (BUKOHABIIEM), a00 (o-
pMaJbHO HIOMTO BPaxOBYETHCS NPU HapaxyBaHHI Bap-
TOCTI TOCIIYT.

VY c1. 1 3akony Ykpainu «IIpo 06’ enHaHHS CIiB-
BJIACHHKIB 0araTOKBapTUPHOTO OyJMHKY» 3aKpiIICHO
o OCBb € ropuanyHoio 0co00r0, sika CTBOPEHA BiIac-
HUKaMH JUIsl CIPUSHHS BUKOPHCTaHHIO IXHBOTO BIac-
HOTO MaiHa Ta YNpaBIiHH], YTPUMaHHSA I BUKOPHC-
TaHHS HETIOJUILHOTO Ta 3arajbHoro MaiHa. OTxe, oc-
HOBHOIO ISAIIBHICTIO OCBEb K cy0'ekta
TOCIIOJAPIOBAaHHA € 3[iHCHEHHS (YHKIIIH, mo 3a0e3rme-
YYIOTh peaji3alliio IpaB BIACHUKIB MIPUMIIICHb Ha BO-
JIOAIHHS T4 KOPUCTYBAaHHS CIIJIbBHUM MaiHOM 4ICHIB
00'eHaHHA, HAJIEKHE YTPUMAHHI OyAMHKY Ta Ipuoy-
JIMHKOBOT TEPUTODIi, CIIPUSHHS WieHaM 00'€IHaHHS B
OTPHUMaHHI )KHUTJIOBO-KOMYHAJBHUX Ta IHIIMX HOCIYT
HaJIe)KHOT SIKOCTI 32 OOIPYHTOBAaHUMH I[IHAMH Ta BUKO-
HaHHS HUMHU CBOIX 3000B's13aHb, IOB'I3aHUX 3 JisUIbHI-
CTIO 00'eqHAHHSA. AHAJI3yIOYH IIOJIOKEHHS YMHHOTO
3aKoHy, MOKHA [IIHTH BHUCHOBKY IIO IPABOCYO’€KT-
HICTh 00’€THAHHS CIIBBJIACHUKIB 0araTOKBapTUPHOTO
OynMHKY He OOMEXY€eThCS BUKIIOUHO )KUTIOBUMH ITpa-
BOBIJJTHOCHHAMH, a Ma€ NMPUTaMaHHy HOMY cHenudiky,
TOMY € YHiBepCaJbHOIO, IO CBiTYUTH MPO HASBHICTH
MEBHOTO 00CATY BiAHOCHH 3a y4yacTio 00'eqHaHHs. Ta-
KM YHWHOM, BpaxoBytoun Te, mo OCBb € ropuan4aoro
0c00010 AKOi TpHUTaMaHHI BCi O3HAKH FOPUAWYIHOT
0co0u, BOHO MOXe YKJIaJaTH yroai Jis 3a0e3neueHHs
noTped MEmKaHI[IB 6araTomoBepXOBOTO OYIMHKY BiJ
BJIACHOTO IMEHI, a BiJl TaKk Ma€ 3a0e3MEeUUTH HaJIEKHE
BUKOHAHHS TAaKWX JIOTOBOPIB, @ B pa3i HEHAIE)KHOTO
BUKOHAHHS 00O0B'I3KiB HECTH BiINOBiTANBHICTE. Tomy
JIOTIYHO TIOCTa€e MUTaHHA, skuM unHoM OCBb Mae Bin-
TOBIIaTH 110 3000B'I3aHHSM, SIK 0 HOMY SIK IOpPUINYHI
0co0i He HAIEXKHUTh MalfHO, TAKOX HE 3pO3YMIUTHM € T
3a SIKWH paxyHOK BOHO Mae€ crutadyBatu mrpadu. Bpa-
XOBYIOYH Te, 1[0 KBAPTUPU B 0araTtoroBepxoBoMy Oy-
nuaKy He € BiacHicTio OCBb MoximiBO 3po0OuTH BH-
cHOBOK 110 BignosimansHicTh OCBbB € meknapoBaHoio
PO [0 CBIMYUTH TOJOKEHHS cT.4 3akoHy YKpaiHu
«IIpo 00’eaHaHHS CITIBBIACHHMKIB 0araToKBapTHPHOTO

OyAMHKY» 3TiTHO 3 SKOK 00’€HAHHS 3a CBOIMH 30-
0O0B’s3aHHAMH BiJIIOBiNAac BJIACHUMH KOILITAMH 1 Maii-
HOM, aJie B pa3i IPUTSATHEHHS 10 BiINOBIAaIBHOCTI 3a
MIOPYILICHHSI YMOB JIOTOBOPY CTSATHEHHSI HE MOXe OyTH
3BEPHEHO Ha KBapTHPH Ta KOHCTPYKTHUBHI €JIEMEHTH
OyauHKY Ta TexHiuHe oOmamHaHHA. Bim Tomi mocrtae
MUTaHHA ke X MaiHo HanexuTb OCBb Ta Ha ske
MaifHO MOXIIMBO 3BEpHYTH BUMOTHU B pa3i HE BUKO-
HaHHA 200 HEHAJIEKHOTO BUKOHAHHS 30008’ A3aHHS 200
CBOTO 00OB’SI3KY.

OTxe, B JaHOMY BUIAIKy CTA€ 3pO3YMIINM, IO
OCBBb € He KOMepLIHHOO IOPUANIHOIO 0COOOIO KA ic-
Hy€ JIMIIEe 3a paxyHOK BiapaxyBaup wieHiB OCBD,
TOMY Ji€31aTHICTh TAaKOi IOPUANYHOT 0cOOM 0OMeKeHa
Ta 3ayeUTh BiJ Boii wieHiB OCBb. Xoua BapTo BKa-
3aTH, 0 (aKTUYHO AepiKaBa B pa3i MOpYIIEHHS CTPO-
KiB 3BiTHOCTI, cTarye mrpad 3 OCBB ski aBToMaTuyHO
CTSTYIOTBCS 3 CIIIBBJIACHUKIB 0araTOKBapTHPHOTO OY-
JIVHKY, a B Pa3i BIIMOBH B CIUIATH apeIITOBYEThCA pa-
xyHok OCBB no moBHo1 croratu mrpady.

KpiMm Toro, BpaxoByro4H Te, II0 A€ SIKi KOMyHa-
JIbHI I JIPHEMCTBA YKJIAIAIOTh YTOAN Ha CBOI MMOCTYTH
6e3mocepennuso 3 kepiBHHkoM OCBB, Bim BiacHOro
iMeHi 00’ eHaHHS (110 IPUTAMAHHO KOXKHOT FOPUIUYHI
0co0i), To B pa3i MOPYIIEHHSI YMOB TaKOro J0TOBOPY,
OCBb npuTsryetscst 10 BiIMOBITAIBHOCTI Y BUTJIAIL
HapaxyBaHHI II€HI Ta HEYCTOMKH, a BpaXxOBYIOUH Te, L0
BinnoBigansHicTh OCBb 00MexeHa, 1i mtpadu po3mo-
IUISIOTHh MIX 4iieHaMH 00’ €JHaHHs CITIBBIACHUKIB Oa-
raTOKBapPTUPHOTO OYAWHKY TPH CIUIATI HUMHU KBapT-
IUTaTH Ta YTPUMaHHS OYIWHKY SK I[UTICHOTO MaiHO-
BOTro KoMIuiekcy. OTKe 3aKOHO/IaBelb Ha HAIly JyMKY
Ma€ YiTKO BU3HAYUTH B 3aKOHI IO MisITBHICTH TaKOTO
00'eqHAaHHA OOMEXEHa BOJIIO OCi0 KM € YiIeHaMH
OCBB, BiaTO/li MOKJIMBO 3pOOUTH BUCHOBOK 110 YKJIa-
natu yrogu OCBB Moske nuiiie 3a HasIBHOCTI 3rofi 0i-
neirocti wieHis OCBB.

Ille ripma curyailis BiaOyBaeThCs B pasi MOpY-
IIEHHSI 3aKOHOAABCTBA IOJO TOPSIKY CTBOPEHHS Ta
peectpanii OCBb mpu OymiBHHITBI XHUTIa iHBECTO-
pamu. Tak Ha cramii 3akiHYeHHS OyIIBHUIITBA YKHUTIIO-
BOTO KOMIUIEKCY IHBECTOpP CaMOCTIHHO peecTpye
00’€THAHHS CHIBBIACHUKIB OaraTOKBapTUPHOTO Oy1Iu-
HKY (OCBB), a moTiM KokeH XTO IPUA0aB KUTIO B Ta-
KOMY OyZIMHKY Ma€ B 0OOB'SI3KOBOMY IOPSIIKY TPHEN-
Hatucs a0 crBopeHoro OCBB, B pasi He GakaHHS 1pH-
€THATHCS WOTO MO30aBIAIOTh HA OTPUMAHHS /I SKHUX
nocnyr. [Ipu yomy ocoba sika PHEAHAETHCS 10 TAKOTO
CTBOPEHOT0 00'€JTHAHHS Ma€ yKJIACTH TUIIOBHH JOTOBIp
MIpU€eAHAHHS PO3POOICHUI THM K IHBECTOPOM, B IKOMY
nependavyeHo J0AATKOBI MOCHYTH KU HE € HeoOXif-
HUMH JUISL Jie SIKMX MEIIKaHIB, OT)Ke Taka CTBOpEHa
IOpUAMYHA 0c00a CaMOCTIIfHO BUPIIIy€e NUTaHHS yKJa-
JaHHs Yroj 3 manpueMcrBamu Micta. IToTiM 3a paxy-
HOK BKJIFOYEHHS JI0 KBapTIUIaTH JOAATKOBUX MOCIYT
OTPUMYE NEBHI PUOYTKH, TaKa IOPUIMYHA 0C00a € KO-
MEpIIHHOIO Ta CBOIO JAiSUIBHICTH CIIPSIMOBYE Ha OTpH-
MaHHS NpUOYTKY, IO HETaTHBHO BiOOpa’kaeTbcs Ha
wreHax Takoro OCBb. O1xe, Ha Hamly JyMKY B 3aKOHi
Mae OyTH 49iTKO BU3Ha4eHO, o ctBoperHs OCBb mo-
JKJTMBO JIMIIIE TIPYU HASIBHOCTI TOKYMEHTIB IO ITiATBEP-
JUKYIOTB TIPaBO BJIACHOCTI Ha MpHI0aHy KBapTUpy (Ko-
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Iist IOTOBOPY KYMIBJIi MPO/IAXy) Ta MPH HasIBHOCTI IIPO-
TOKOJIy 3arajibHUX 300piB BCIX BJIIACHHMKIB HMPUIOAHUX
KBapTHUp KU MalOTh OyTH BKa3aHi MMOIMEHHO 3 3aKpil-
JICHHSIM TIPI3BHUIA, iM'sl Ta CKPIIUICHI BIACHUAM ITiJ[ITH-
coM. Taku xii M030aBATH iIHBECTOPA CTBOPIOBATH (iK-
tuBHI OCBDB 1ist SKux He CHiBBIZHOCHTHCS 3 iHTEpe-
camu WICHIB 00'eTHaHHS CHiBBIIACHUKIB
OaraToKkBapTUPHHUX OyIUHKIB.

3 BuIIe 3a3HAYEHOTO, MOXKIIMBO TIHTH BHCHOBKY,
mo Oarato mpobieMm B mporieci aispHOCTI OCBB Mo-
JKyTh BUHUKATH y 3B’SI3KY 3 IPOTHPITIAMH (KOMi31sIMH)
SIKi BAHUKAIOTh B HACHIJIOK CYNEPEevyoK MK 3aKOHaMHu
VYxpainu «I1po HUTI0BO-KOMYHaJIbHI OCITyTH», «IIpo
Teruo3abesneueHHn», [locranoBoro KMYVY Ilpo 3atBep-
JoxeHHs [IpaBuI1 KOPUCTYBaHHS TEMJIOBOIO EHEPTIEO Ta
3akoHoMm Ykpainu «[Ipo 00’enHaHHS CHiBBIACHUKIB
OaraTokBapTUpHHUX OyAMHKIB» Ta iH. Tak, 3a BiCyTHO-
cTi mpuOOpIB MO KBAPTHUPHOTO OOIIKY, a HASIBHOCTI 3a-
rajgbHO OyIMHKOBOTO JIYMIBHHUKA, MEIIKaHIlI CIUIavy-
I0Th 32 TEIUIOBY CHEPTii0 BUXO/IYH 3 3arajbHOI IO
KBapTHPH, a SK 10 3araJIbHO OyJMHKOBHH JIYMIBHUK
HapaxoBye OUTBIIY KUTBKICTH CIOXKHTOI €Heprii, mei
HAJUTUIIOK PO3MOAUIIIOTh MiXkK BCiMa BIIACHHKAMHU KBa-
PTHUD B 3aJI€XKHOCTI BiJl METpaXy MOMEIIKaHHs. B Tomy
BUIAJIKY, K 110 MEUIKaHI He MalTh Oa)KaHHS CILIa-
YyBaTH Led HaJUIUIIOK, TO TEIUIO MOCTaYajIbHUK MPH-
NHUHSE HAJaHHS IOCIYrM Terio 3abe3neuenHs. Ha
Hally IyMKY, CIUIaTa CIIO)KUTHX KOMYHaJIbHUX TOCIYT
Mae BiOyBaTHCS 3a MOKa3HWKaMH BHYTPIIIHBO KBap-
TUPHUX TPHUIagiB OONIKYy, a HAJJIHUIIOK Ma€ CIUiady-
Bati OCBbB sk crmokuBaueM moCiyT o 3abe3rnedye
ONAJICHHS MICIb 3arajlbHOr0 KOPHUCTYBaHHS. A BH-
TPaTH BapTOCTI LIUX MOCITYT Ma€e OyTH BKIFOYCHA JI0 Ba-
PTOCTI KBapTIUIaTH, ajie TUIBKA B TOMY BHNAJKY SKIIO
SIKICTh TAKHX MOCJIYT Oy/Ie BiAMOBIIATH BCTAHOBICHUM
HOPMaTHBaM.

He OaxaHHs BCTaHOBIIOBATH HpHIIANU OOIIKY Y
KO>KHOT KBAPTHUPH TIOB’A3aHO 3 THM, 1[0 TIOCTAUaIbHUK
(BUKOHaBeIb) HE MOXKE YiTKO JOTPHUMYBATHCh CTaH/1a-
PTIB SKOCTI MOCTYT (TUCK B MEPEXKi, TEMIIepaTypa Ter-
JIOHOCIS), Ta 3 TUM, IO OUTBIIICTH SIK BHYTPIIIHIX TaK i
MaricTpajibHUX TPYOOIIPOBO/IIB HE BUTPUMAIOTH IIPOe-
KTHOTO THCKY, III0 HAaIlpsSIMy BIUIMBA€ Ha SKICTh TETLJIO-
HOCIis Ta rapstyoi Boan. OTKe, Takui CTaH CIpas, I0-
POIKYE HEOOXIHICTh NPUHUHSATTSI OPTaHaMH JIEepiKaB-
HOI BNIaIM HOPMATHUBHHUX AaKTiB, N[0 HAIpaBJleHI Ha
3aXHUCT TaTy3eBHUX IHTEPECiB, ajie 3a paxyHOK KiHIIe-
BOTO CHIOKMBAya, SIKKii He MOXe BIUIMBATH Ha NOCTa4a-
NThHUKA (BUKOHABIIS ). Take BiBepTe J00i0OBaHHS iHTE-
peciB mocradanbHUKaA (BUKOHABIIA), TIOPOJIKYE Oe3Kap-
HICTb, 0e3BIANOBIJANBHICTH TmocTavyaibHUKA
(BMKOHABIIS) KUTIOBO-KOMYHAJILHOT IIOCITYTH, Ta 1OC-
TYIOBOTO 3HMXEHHS SKOCTI JKHUTJIOBO-KOMYHaJIbHUX
nociyr. Takuii ctal cipaB BijOyBa€eThCS TOMY, 11O 3a-
KOHOJIaBCTBO IIIO0 PEryJIo€ BiJIHOCHHW Ha/laHHS >KUT-
JIOBO-KOMYHAJIHHUX TIOCIYT B OLIBIIOCTI BUIAJKIB pe-
TYJIIOE 11i BIIHOCHHN CUTYaTHBHO Ta MO PI3HUM Harps-
MKaM B 3aJe)KHOCTI BiI HampsMKy JisIBHOCTI
MiATPHEMCTB 0€3 HasBHOCTI MEPCHEKTHBHOTO HAmps-
MKy peopMyBaHHSI.

JleprkaBa sika Ma€ 9iTKO CITPSIMYBATH HATIPSIM JTisI-

JIbHOCTI, pe)opMyBaHHs KOMyHalbHOI cdepu, dakTu-
YHO CBOIO IISUIBHICTH 3BOAUTH IO IIOCTIMHOIO IiJBH-
LIIEHHsI BapTOCTI MOCIYT Ta MOB’s3y€e pe)opMH 3 yTBO-
penasm OCBB, He 3milicHIOIOYM PEMOHT Ta BiJIHOB-
JICHHS CUCTEMH KOMYHIKalii 1o 3a0e31e4yroTh SKiCTh
Ta CBO€YACHICTh HAJAHHS )KUTJIOBO-KOMYHAJIbHUX I10-
ciyr. [lepeknanatoun Tsrap pedopmyBaHHS Juie Ha
MOCTiffHE 3MIHEHHS BapTOCTI KOMYHAJbHHUX IIOCIYT,
JepKaBa IpH IFOMY SIK 3a3HAYaIoCs BUIIIE JOOIIO€ iH-
TepecH MmocTadaabHIKa (BUKOHABIIA) IPUHMAIOYH HOP-
MAaTHBHI aKTH sKi CylepedaTs 3[0pOBOMY TIIy31y, Ta B
JOCTaTHBOI Mipi HE KOHKPETH3YIOTh ITUTAHHS PETYII0-
BaHHS BIJTHOCUH MIX YYaCHUKaMH LUX BiHOCHH. Tak,
HE 3B)KAIOYM Ha HASBHICTH JOTOBOPY IOCTaYaHHS Ia-
ps90i BOJM 31 CIIOKMBAYEM, B SIKOMY YiTKO 3aKpiIlJIEHO
TOPSIZIOK CIUIATH 32 OTPUMaHy MOCIHyry, Aep)kaBa B
0co6i KM VYkpainu npuiimae noctaHoBy sKi o 3MicTy
T00ito€ iHTEpeci ra30mocTadaibHUKIB. Tak, KOXKeH pik
B TEpioJ NPUNMHEHHS NOCTA4aHHA rapsdoi BOAHW, B
3B’513Ky TEXHOJIOTIYHOIO MiATOTOBKOIO IIPHUETHAHOT Me-
PEXi 10 3MMOBOTO NEPioy, KOKEH CIIOXHBAY OTPUMYE
JOAATKOBO PAaXyHOK 3a JOJATKOBE BUKOPUCTaHHS NPH-
POIHOTO a3y Ha miairpiB Boau. [Ipuuomy, BiIOBITHO
no IMTocranosu KMY Ne 409, Big 6 cepmus 2014 p.
"IIpo BcTaHOBJIEHHSI Jep KaBHUX COLIAIBHUX CTaHIap-
TiB y c(epi KHUTIOBO-KOMYHaJIBHOTO 00CIyroByBaHHs"
Ha IIell TepioJ] 3acTOCOBYEThCS HOopMa 7,1 KybomeTpa
Ha OJIHY JIIOJJMHY B MICAIlb THM aOOHEHTaM, y SKHX
BCTaHOBJICHA TUIBKH Ta3oBa minTa. OTxe, sk 6aunmo,
JeprkaBa npuiiMaroun IlocTaHOBY YOoMycCh BHpIIINIIA,
10 JIIOAMHA B 000B’I3KOBOMY HOPSIKY JOAATKOBIH ITi-
JIrpiB BOAM 3MIMCHIOE HA ra3y, Xo4a OUTBIIICTE BUKO-
PHUCTOBYIOTh €IEKTPUYHI OOMIepn Ta MPOTOYHHUKH. Ta-
KHM YHHOM, JIepKaBa K 0aduMo JIOOIF0e iHTepecH Ta-
30110CTA4aIbHHKIB.

Otxe, B pasi crBopenHst OCBb BpaxoBytouu Ha-
SIBHICTb CYyIEPEWwINBOCTI YHHHOTO 3aKOHOAABCTBA, 110
PEryJIIOI0Th BiJIHOCHHH 3a0€3MEeUYEeHHS )KUTIOBO-KOMY-
HaJIJbHUMH pecypcamM, BHHHMKAIOTh J0JaTKOBI IpO-
ONeMH M Y9aCHHUKaMH [IUX MPaBOBITHOCHH, a KiHIIe-
BUI CIIOXKMBa4d HE OTPUMYE OaXKaHOTO Pe3yJbTaTy.
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Abstract:

Free elections and a referendum are the two most important democratic tools possible, which are intended
to ensure harmonious and stable development of the society, as well as to ensure the genuine consideration of the
interests of the individual — the highest value of the Russian State [5]. Free elections and a referendum are a way
of exercise of power by the people directly, without the involvement of representational bodies, reflects the highest
degree of the people's sovereignty. In 2016, in the statement before the Federal Assembly, the President of the
Russian Federation V. Putin stressed: “It is necessary to ensure unconditional public confidence in the results of
elections, their firm legitimacy”. [6] However, the analysis of the judicial practice as of 2018 shows that the
number of criminal cases has been steadily remaining at a high level. In this respect, legal experts note a high
degree of latency manifested in this category of crimes, which affects the real indicators in the statistics. This
article articulates the criminal legal ways of exercise of the rights and legitimate interests of citizens against the
illegal acts, consisting in the falsification of election documents and referendum documents (Art. 142 of the Crim-
inal Code of the Russian Federation), falsification of voting results (Art. 142.1), illegal production and receipt of
voting papers or referendum voting papers (Art. 142.2).

The Constitution of the Russian Federation, adopted by the Referendum on December 12, 1993, provides
citizens of the Russian Federation with a number of political, socio-economic, labour and other democratic rights
and freedoms. Article 2 of the Constitution of the Russian Federation proclaims that “Man, his rights and freedoms
are the supreme value. The recognition, observance and protection of the rights and freedoms of man and citizen
shall be the obligation of the State” [1]. Article 17 of the Constitution of the Russian Federation declares: “In the
Russian Federation recognition and guarantees shall be provided for the rights and freedoms of man and citizen
according to the universally recognized principles and norms of international law and according to the present
Constitution” [1]. These norms contain clear imperatives, aimed at the protection of the rights and freedoms of
man and citizen, in particular, at the protection of all the branches of law, including the criminal law. Chapter 19
of the Criminal Code of the Russian Federation establishes criminal responsibility for the commitment of crimes
against the constitutional rights and freedoms of man and citizen, in particular, for the direct encroachment of the
guilty person immediately on the fundamental non-property rights of citizens, regularized in Chapter 2 of the
Constitution of the Russian Federation.

The system of this group of crimes includes the socially-dangerous acts, provided for by articles 136 — 149
of the Criminal Code of the Russian Federation and consisting in the commitment of an acts or omission, perpe-
trated deliberately or through negligence, aimed at the violation of the constitutional rights and freedoms of man
and citizen, which could damage to his / her rights and legitimate interests.

Keywords: the Criminal Code of the Russian Federation, classification of crimes against the constitutional
order, security of the State, falsification of election documents, falsification of voting results

Falsification of Election Documents and Refer- The objective aspect of the crime, provided for by

endum Documents (Art. 142 of the Criminal Code
of the Russian Federation).

Articles 142 — 142.2 are the guarantee of exercise
of electoral rights and rights to participate in referen-
dums by the citizens and establish criminal responsibil-
ity in accordance with the law. The social danger of
these crimes lies in the fact that the commitment of the
crimes, provided for by articles 142 — 142.2 of the
Criminal Code, violates the democratic principles of
formation and subsequent functioning of government
authorities and local self-government authorities.

Similar to Art. 141 of the Criminal Code, social
relations ensuring free expression of the will and ob-
servance of the rights of voters and persons participat-
ing in the referendum, as well as the regulatory frame-
work for the elections in accordance with the applicable
legislation, represent the immediate object of the crime,
provided for by Art. 142 of the Criminal Code.

Art. 142 of the Criminal Code, is characterized by the
falsification of election documents or referendum doc-
uments. The falsification of these documents is under-
stood to mean “change of the contents of the genuine
document by introducing wittingly false information,
forgery, fraudulent alteration or antedate of the docu-
ment, as well as production of a different document
with false contents.

The subjective aspect of the crime under consider-
ation is characterized by the direct intention.

This action is committed by a member of an elec-
tion committee, a referendum committee, an authorized
representative of an election association, group of vot-
ers, referendum initiative group, other group of refer-
endum participants, as well as by a candidate or an au-
thorized representative, which makes it possible to de-
termine the subject of the crime as a special subject.
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The target of the crime (election documents, refer-
endum documents) shall be a mandatory attribute of the
constituent element of the crime under consideration.
These may include voting papers, lists of voters, voter’s
certificates, absentee voter certificates, referendum pa-
pers, etc. [3]

The crime under consideration shall be considered
a completed crime from the moment of commitment of
the acts specified in the disposition of this norm of ac-
tions, regardless of the consequences.

The objective aspect of the crime, provided for by
Part 2 of Art. 142 of the Criminal code, consists in the
following: 1) forgery of signatures of the voters, refer-
endum participants in favour of nomination of a candi-
date, election association, referendum initiative or 2)
authentication of wittingly forged signatures (signature
sheets).

These acts must be committed by a group of per-
sons by previous concert, or by an organized group, or
must be related to bribery, coercion, use of violence or
to a threat of use of violence, as well as to destruction
of property or to a threat of destruction of property, or
must entail substantial violation of the legally protected
rights and legitimate interests of citizens or organiza-
tions, or interests of the society or state.

The subjective aspect of this crime is characterized
by the direct intention.

The subject of the crime: generic, a person of
sound mind who has reached the age of 16.

This crime shall be considered a completed crime
from the moment of commitment of the acts specified
in the disposition of this norm of actions, except for
such a forgery of forgery of signatures of the voters,
referendum participants in favour of nomination of a
candidate, election association, referendum initiative or
authentication of wittingly forged signatures (signature
sheets), where such acts have entailed substantial vio-
lation of the legally protected rights and legitimate in-
terests of citizens or organizations, or interests of the
society or state.

The objective aspect of the crime, provided for by
Part 3 of Art. 142 of the Criminal Code, is characterized
by a number of alternative acts: 1) illegal production of
voting papers, referendum voting papers, absentee
voter certificates 2) storage of voting papers, referen-
dum voting papers, absentee voter certificates or 3)
transportation of illegally-produced voting papers, ref-
erendum voting papers, absentee voter certificates. The
target of the crime (voting papers, referendum voting
papers, absentee voter certificates) shall be a mandatory
attribute of the constituent element of the crime under
consideration. The illegal production of voting papers,
referendum voting papers, absentee voter certificates
should be understood to mean deliberate acts, commit-
ted in violation of the legislation of the Russian Feder-
ation, aimed at the receipt / production of these docu-
ments in any way and by any means. The storage is un-
derstood to mean any deliberate acts, related to the
actual guilty person’s possession of illegally-produced
voting papers, referendum voting papers, absentee
voter certificates. The transportation of illegally-pro-
duced voting papers, referendum voting papers, absen-
tee voter certificates should be understood to mean any

acts of removal of these documents from one place to
another, inter alia, within the limits of the same popu-
lated locality, if these acts are being committed with the
use of vehicle.

The subjective aspect of the crime is characterized
by the direct intention.

The subject of the crime: a person who has reached
the age of 16.

The crime under consideration shall be considered
a completed crime from the moment of commitment of
the acts specified in the disposition of this norm of ac-
tions, regardless of the consequences.

Falsification of Voting Results (Art. 142.1 of the
Criminal Code).

Immediate object of the crime: social relations en-
suring the regulatory framework for the elections and
correct counting of the votes of electors.

From the perspective of the objective aspect, this
crime is committed by way of: 1) inclusion of unac-
counted voting papers in the number of the voting pa-
pers, used in the voting, 2) submission of wittingly false
information on the voters, referendum participants, 3)
wittingly incorrect drawing up of lists of voters, refer-
endum participants, consisting in the inclusion of the
persons who do not enjoy an active electoral right, the
right to participation in a referendum or fictitious per-
sons in these lists, 4) falsification of the signatures of
voters or referendum participants in the lists of voters
and referendum participants, 5) replacement of valid
voting papers with notes of voters or referendum par-
ticipants, 6) spoilage of voting papers, which leads to
the impossibility to determine free expression of the
voter’s will, 7) illegal destruction of voting papers, 8)
wittingly incorrect counting of the votes of electors or
referendum participants, 9) signature of the record of
voting results by the members of the election commit-
tee or a referendum committee prior to the counting of
votes or determination of voting results, 10) wittingly
incorrect (not complying with the actual voting results)
drawing up of a record of voting results, 11) illegal en-
try of amendments into the record of voting results after
it was filled in, 12) wittingly incorrect determination of
voting results or determination of the results of elec-
tions or a referendum. In this way, the norm under con-
sideration specifies all the ways of falsification of vot-
ing results, which are recognized to be criminally pun-
ishable. Extended interpretation of this list shall not be
allowed.

The wittingly incorrect counting of the votes of
electors or referendum participants is understood to
mean “conscious distortion of the information on the
voting results in the process of voting, both reducing
and increasing the number of the actually cast “pros”
and “cons”. The wittingly incorrect determination of
voting results or determination of the results of elec-
tions or a referendum takes place in case of a witting
distortion of the results thereof and consists in the wit-
tingly false declaration of voting results or referendum
results.

In the alternative acts where the target is specified
in the disposition of the norm under consideration, it
shall be a mandatory attribute of the corresponding
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crime (for example, voting papers, lists of voters, lists
of referendum participants, record of voting results,
etc.).

From the perspective of the subjective aspect, the
crime under consideration is committed with the direct
intention. Subject of the crime: special; a person who
participates in the counting of votes, in the compilation
of voting results. The crime under consideration shall
be considered a completed crime from the moment of
commitment of the acts specified in the disposition of
this norm of actions, regardless of the consequences.

Illegal Production and Receipt of Voting Pa-
pers, Referendum Voting Papers (Art. 142.2.).

Immediate object of the crime: social relations en-
suring the regulatory framework for the elections and
correct counting of the votes of electors.

The objective aspect of Part 1 of the norm under
consideration consists in the following:

1) issuance of voting papers, referendum voting
papers by a member of an election committee, a refer-
endum committee to a citizen (citizens) in order to en-
able him / her (them) to vote instead of the voters, ref-
erendum participants, inter alia, instead of other voters,
referendum participants, or to vote more than two times
in the process of the same voting, or

2) issuance of filled in voting papers, referendum
voting papers to citizens.

The target — voting papers, referendum voting pa-
pers (blank voting papers, referendum voting papers —
author’s note) or filled in voting papers, referendum
voting papers — shall be a mandatory attribute of this
constituent element of the crime [4].

From the perspective of the subjective aspect, the
crime under consideration is committed with the direct
intention. The purpose — to enable him / her (them) to
vote instead of the voters, referendum participants, in-
ter alia, instead of other voters, referendum partici-
pants, or to vote more than two times in the process of
the same voting, — shall be a mandatory attribute of the
first alternative act.

Subject of the crime: special, a person who is a
member of an election committee, a referendum com-
mittee. The crime under consideration shall be consid-
ered a completed crime from the moment of commit-
ment of the acts specified in the disposition of this norm
of actions, regardless of the consequences.

Part 2 of Art. 142.2 of the Criminal Code of the
Russian Federation provides for a constituent element
of the crime, consisting in the receipt of voting papers,
referendum voting papers at the election committee, a
referendum committee:

1) in order to participate in the voting instead of
the voters, referendum participants, inter alia, instead
of other voters, referendum participants, or

2) in order to participate in the voting more than
two times in the process of the same voting -

From the perspective of the subjective aspect, the
crime under consideration is committed with the direct

intention. The purpose (though, the legislator does not
use word “PURPOSE” here) — his / her (their) receipt
of a possibility to vote instead of the voters, referendum
participants, inter alia, instead of other voters, referen-
dum participants, or to vote more than two times in the
process of the same voting, — shall be a mandatory at-
tribute of the first alternative act.

Subject of the crime: generic, a person who has
reached the age of 18, a voter or a referendum partici-
pant.

Part 3 of Art. 142.2 is a qualified way of issuance
and receipt of corresponding voting papers, referendum
voting papers provides for the commitment of the con-
sidered actions by a group of persons, by a group of
persons by previous concert, or by an organized group.

Having considered the essential characteristics of
the crimes against the constitutional order of the Rus-
sian Federation according the Criminal of the Russian
Federation, we can state without any doubt that the do-
mestic constitutionalists, in cooperation with the repre-
sentatives of the criminal legal doctrine, have been im-
proving the Criminal Law, and the norms, which are
approved, reflect the legislator’s ambition to eliminate
the existing gaps. The analysis of the judicial practice
on the criminal cases, initiated under Art. 142.2 of the
Criminal Code of the Russian Federation, shows that
the latest law making initiatives were successfully
aimed at the elimination of the so-called “carousel vot-
ing”, criminal schemes for the falsification of signature
sheets: without actual collection of citizens’ signatures,
which are committed by groups of persons by previous
concert, which have entailed substantial violation of the
legally protected rights and legitimate interests of citi-
zens or organizations, or interests of the society or state.
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This article is dedicated to criminal law issues of ensuring national security and suppression of terroristic
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According to the Resolution 2396 adopted by the
Security Council at its 8148™ session dd. 12/21/2017,
the policy of every participating UN member state
"shall include elimination of any conditions stimulating
spread of terrorism using, among other measures, pre-
vention of radicalization giving birth to terrorism, sup-
pression of recruitment, elimination of terrorism fi-
nancing channels, measures against provoking terrorist
acts" [1]. The main emphasis was on the problems of
terrorism financing, channels of financing and logistic
support of various terroristic formations, such as "lIs-
lamic State of Iraq and the Levant" (ISIL) also known
as DAISH.

In Russian Federation, the measures against terror-
ism financing are based, apart from RF international
agreements, on the RF Constitution, RF Criminal Code,
Federal Laws N 115-FZ "On Measures Against Illegal
Profit Legalization (Laundering) and terrorism financ-
ing" dd. 08/07/2001 and N 35-FZ "On Measures
Against Terrorism™ dd. 03/06/2006, RF Government
orders and instructions, and also regulatory acts of RF
Central Bank. Apart from the regulatory acts listed
above, the legal basis aimed against criminal incomes
and terrorism financing is formed by a vast list of legal
and regulatory acts along with other documents which
are, in their considerable part, of advisory nature and
characterized, in the doctrine, as "soft law". Such doc-
uments include federal laws, RF President documents,
documents of the Federal Services for Financial Moni-
toring (Rosfinmonitoring), documents of the RF Min-
istry of Finance, documents of RF FFMS, and also ju-
dicial practice which is not, officially a source of law.
This article proposes to analyze the most important and
significant documents.

Financial monitoring as an instrument for sup-
pressing financing of terrorism was initiated by the
Russian Federation President Decree dd. 06/13/2012,

No. 808 "Issues of Federal Services for Financial Mon-
itoring" [2]. Besides, the Provision 1 to the mentioned
document defines that financial monitoring in Russian
Federation shall be performed by the Rosfinmonitoring
which is, essentially, a federal executive authority with
a mission to suppress illegal profit legalization (laun-
dering), financing of terrorism and spread of mass de-
struction weapons, development of the state policy and
normative regulation in this area, coordination of re-
spective activities of other federal executive authori-
ties, other state authorities and organizations along with
functions of the national center for assessment of
threats to National Security brought by financial or
other property transactions (deals), and development of
countermeasures against such threats. This document,
essentially, conveys unrestricted spectrum of rights and
authorities for the Rosfinmonitoring structure to control
any money flows between legal entities and natural per-
sons; it possesses supervisory and control functions,
may request any transaction information (following the
established procedures) to provide its own qualifica-
tion, i.e. assessments of financial transactions regarding
containing elements of crime, and adopt enactments of
its own, block organization accounts, form, in coordi-
nation with the Central Bank of Russian Federation,
lists of untrustworthy counteragents, and impose other
sanctions.

According to provisions of the Federal Law dd.
August 7, 2001, No. 115 FZ “On Measures Against Il-
legal Profit Legalization (Laundering) and terrorism fi-
nancing” (hereinafter referred to as Federal Law No.
115 FZ), Art. 6, Item 2, second paragraph, and Rules
for Defining a List of Organizations and Natural Per-
sons Suspected in Participation in Extremist Activities
or Terrorism and distribution of this list among organi-
zations performing financial or other property transac-
tions, as well as individual businessmen, according to
the Russian Federation Government Decree dd.
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08/06/2015, No. 804 (hereinafter referred to as Rules),
the Federal Services for Financial Monitoring shall
form a list of organizations and natural persons sus-
pected in their involvement in extremist or terrorist ac-
tivities. An official list has been published at the
Rosfinmonitoring site containing Russian and foreign
legal entities and natural persons suspected in their in-
volvement in extremist or terrorist activities. As of
07/19/2017, the list contained 7524 RF natural persons
and 87 RF legal entities, as well as 411 foreign natural
persons and 91 foreign legal entities. The said legal en-
tities and natural persons shall be included in the list
only based on information provided by state authorities.
This information shall contain details of reasons pro-
vided for by Items 2.1 and 2.2, Art. 6 of the Federal
Law "On Measures Against lllegal Profit Legalization
(Laundering) and terrorism financing" as well as for
"risk leveling”. Based on analysis of the mentioned list
of Russian and foreign legal entities, it may be con-
cluded that over 80 % of all the organizations declared
by the state to be involved in terroristic and extremist
activities are either non-commercial religious organiza-
tions or legal entities aimed to finance terroristic organ-
izations involved in the ISIL structure. Often, such or-
ganizations do not mask their intentions as can be seen
from their names, such as al-Qaida, Jihad, etc.

The Central Bank of Russian Federation (herein-
after referred to as Bank of Russia) cooperates with the
Rosfinmonitoring and supports a list of untrustworthy
clients for centralized provision of the information for
banks. Persons and organizations included in the list of
"untrustworthiness" of the "STOP list" are deprived of
any financial relations, banks are not allowed to per-
form any financial transactions with such organiza-
tions, accounts of these organizations may be blocked.
In the example of Savings Bank of Russia PJSC, the
base is "STOP LIST", the data array of financing termi-
nation.

Actually, citizens and legal entities, applying to a
bank, may immediately discover themselves included
in such lists. The court decision No. 2-10471/2016 2-
1733/2017 dd. April 17, 2017, in the case No. 2-
10471/2016 may be used as an example. The claimant
applied to the district court of Krasnoe Selo, Saint-Pe-
tersburg, against Savings Bank of Russia PJSC for con-
sumer protection and, taking into account itemizations
under Art. 39 of the RF Civil Procedural Code, asked
to: Enforce the respondent to recover the real damage
amounting to <...>, moral damage amounting to <...>,
interest for using, since 12/30/2013 till 04/17/2017, the
deposited sum amounting to <...>, interest for the delay
of returning the deposited sum, in compliance with
Art. 317.1 of the RF Civil Procedural Code, amounting
to <...>, transport expenses amounting to <...>.

The claimant grounds his/her claims on the Law
"On Consumer Protection™ and states that he/she is ac-
tually a consumer of a bank service, and that the bank
account was established in the bank as the provision of
the said service. According to the sentence imposed by
the Petrograd District Court of Saint-Petersburg, based
on Art. 282, Part.1, of the RF Criminal Code, the claim-
ant had been included in the list of extremists in com-

pliance with the Federal Law "On Measures Against 11-
legal Profit Legalization (Laundering) and terrorism fi-
nancing".

In its sentence, the Court stated: "The claim of
Smirnov, V.V. to the Savings Bank of Russia PJSC
shall be denied in its entirety". The court motivated its
decision by the following: Pursuant to Subitem 5, Item
2.1, Art. 6 of the Federal Law dd. 08/07/2001, N 115-
FZ "On Measures Against Illegal Profit Legalization
(Laundering) and terrorism financing", the ground for
inclusion of any natural person into the List of organi-
zations and natural persons suspected in their involve-
ment in extremist or terrorist activities is an investiga-
tor's warrant of initiating an investigation against the
person as a defendant suspected in committing at least
one of the crimes under articles 205, 205.1, 205.2,
205.3, 205.4, 205.5, 206, 208, 211, 220, 221, 277, 278,
279, 360, and 361 of the Criminal Code of Russian Fed-
eration [8].

In these court proceedings, none of the parts de-
nied the fact that the claimant, in compliance with the
sentence of Petrograd District Court, City of Saint-Pe-
tersburg, had been found guilty in a crime under
Art. 282, Part 1 of the RF Criminal Code.

However, in some cases, banks cannot explain the
cause of inclusion of a legal entity into a list of "untrust-
worthiness". The court decision No. Ne 2-11311/2016
2-11311/2016~M0-9059/2016 M0-9059/2016 dd. No-
vember 16, 2016, in the case No. 2-11311/2016, may
be used as an example. It states that: *On June 22, 2016,
the claimant applied personally to the branch No.
6991/0681 of the Sherbank in City of Tol'yatti for re-
placing his expired payroll card. The bank denied to
grant him a new card with no explanation.

The claimant applied with a complaint to the offi-
cial Bank site. Having received no answer for a long
time, he applied once more to the Sberbank branch, and
this time a Bank official told him that the deny was
caused by the claimant's name having been included in
the "stop list" pursuant to the Law No. 115-FZ "On
Measures Against Illegal Profit Legalization (Launder-
ing) and terrorism financing"; there is a list of reasons
for inclusion an organization or a natural person in the
List.

"According to the response of the Federal Services
for Financial Monitoring (Rosfinmonitoring) dd. July
15, 2016, they had no information regarding grounds
for inclusion of the claimant in the List of natural per-
sons suspected in their involvement in extremist or ter-
rorist activities. Rosfinmonitoring does not form any
other lists regarding organizations or natural persons."

«...On July 21, 2016, the respondent sent a letter
to the claimant to inform him that the Bank, according
to Item 2.10.3 of its Rules, may terminate any contract
with its client unilaterally in case of revealing in the cli-
ent's activities indications of dubious transactions and
deals. Besides, the Bank stated that, because of the neg-
ative facts in relations with the Sberbank PJSC, it was
decided to be unreasonable to provide bank card ser-
vices for the claimant, so the latter was proposed to
close his bank accounts".

The Savings Bank of Russia PJSC is classified as
an organization performing transactions with money or
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other property (Art. 5 of the Federal Law "On Measures
Against Illegal Profit Legalization (Laundering) and
terrorism financing" hereinafter referred to as the Fed-
eral Law "On Measures Against Legalization™). A bank
representative did not agree with the claim in the court
session considering the claim illegal and having no
grounds (they are not free available) and provided writ-
ten objections which were added to the case materials.
He/she asked to disallow the claim. ...however, the re-
spondent provided no documents to prove grounds for
inclusion of the claimant in the said list.

"The court passed the verdict To uphold the claim
of Fadeev PrintedName8 in part... Render illegitimate
the Savings Bank of Russia PJSC deny to replace the
bank card to Mr. Fadeev PrintedName9. Force the Sav-
ings Bank of Russia PJSC to perform replacement of
the bank card for Mr. Fadeev PrintedName10. Force the
Savings Bank of Russia PJSC to delete the information
about Mr. Fadeev PrintedNamell included in the
"STOP LIST" Data Array information base, AS VIK
[9].

Taking into account restricted access to such data-
bases, we believe that guilty officials shall be crimi-
nally liable. The target of the crime are constitutional
rights and citizen's freedom, while the special commit-
ter is an official. A question remains regarding the ob-
jective side of the crime. Who is guilty in the fact that
the instrument expected to ensure public safety of citi-
zens and economical law and order gives rise to viola-
tion of citizen rights. Based on this example, we see that
a natural person was deprived of possibility to acquire
his wages, perform mutual payments, caused financial
difficulties for him and his family. Besides, groundless
suspicions in involvement in criminal activities associ-
ated with legalization (laundering) of criminal profits
and financing of terrorism may spoil citizens' reputa-
tions and good names for all their lives. Information en-
tered in a data base of legal entities and natural persons
is not deleted completely (such is the information sys-
tem specificity), but remains there even after official
deletion of such persons out of the list.

Currently, we may observe considerable expan-
sion of authorities entitled to provide control and re-
sponse. Such authorities, in view of last amendments to
the Federal Law "On Measures Against lllegal Profit
Legalization (Laundering) and terrorism financing" and
the Federal Law "On Auditor Activities" dd. April 18,
2018, may act as both audit companies and individual
auditors providing any audit services, when having spe-
cific grounds to believe that the deals and transactions
of the audited person could or can be performed with
the aim of illegal profit legalization (laundering) or ter-
rorism financing, shall inform a respective authority
about such possibility [3], i.e. initiate sanctions and

provisional remedies in case of any suspicion of dirty
transactions. However, we believe that the vast number
of evaluation categories regarding observance of hu-
man rights and freedoms is the disadvantage of the
norm. Here, maximum specificity is required in inter-
pretation of such categories as "auditing services", "any
grounds...", "may be performed...". The norm, in our
opinion, includes gaps and may be interpreted incor-
rectly.

May financial monitoring, as a means of suppress-
ing terrorism, be used by negligent officials as a means
for pursuing personal purposes, knockout competition,
political struggle? Till now, the issue remains unre-
solved and debatable. As the saying runs, practice will
show if the norm will not be enhanced legislatively. Ju-
dicial practice shows that an instrument aimed to be
used, in the sense of the law, for ensuring public safety,
law, and order may actually invoke disruption of eco-
nomic law and order, violate principles of non-interfer-
ence or minimal reasonable interference in business
which, in turn, may influence negatively on the growth
rate of the Russian Federation economy.
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CRIMINAL LIABILITY FOR TERRORISM FINANCING UNDER RF CRIMINAL CODE

Abstract:

Urgency of the terrorism financing research is caused by the fact that terroristic activities currently is one of
the most severe threats for national security of Russian Federation. As of today, within the Russia territory, in the
on Post-Soviet area including CIS, and in the near abroad countries terroristic organizations and groups, along
with individual criminals are still active. Danger to the public raised by terrorist acts is caused by their, by their
large scales, cruel results, large numbers of victims, destabilizing effect for all spheres of public interest. When
analyzing the problems of terrorism financing, the authors considered judicial practice using specific criminal
cases, genesis dynamics of norms providing for criminal liability for this group of crimes, and discovered a number
of imperfections, errors, and gaps in the current legislation.
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In compliance with Item 1 of the Concept of Ter-
rorism Suppressing in RF approved by the RF President
on 10/05/2009, one of the main tendencies of the pre-
sent-day terrorism is raising the level of terroristic ac-
tivity financing along with maintenance supply of ter-
roristic organizations. Besides, one of the main external
factors facilitating formation and spread of terrorism in
our country is financial support of Russian terroristic
formations by international terroristic organizations.
Thereupon, the main measures against terrorism (for its
prevention), along with political, social, and economic
efforts, include also legal ones (legislation improve-
ment and practical implementation of the punishment
unavoidability principle including for terrorism financ-
ing).

However, the number of detected terrorism financ-
ing facts in Russia, as compared with the overall growth
of terroristic crime organization, still remains ex-
tremely low. For example, according to judicial statistic
data of the Justice Department at the RF Supreme
Court, in the period since 2007 till 2011, only 18 crimes
were disclosed, while since 2012 till the first half of
2018 118 crimes were investigated successfully. Ac-
cording to statistics, 49 persons were sentenced for
crimes (the main accusation) under Art. 205.1 of the RF
Criminal Code, while 24 ones received accumulative
sentences. Besides, nobody was convicted, in these pe-
riods, under Part 2 of this Article, while 3 persons were
sentenced under the Part 3 of the main Article, and
other 4 persons received accumulative sentences.

The legal base of the terrorism financing suppres-
sion includes, apart from RF international treaties, RF
Constitution, RF Criminal Code, Federal Laws dd.
08/07/2001, N 115-FZ, "On Measures Against Illegal
Profit Legalization (Laundering) and Terrorism Fi-
nancing”, and dd. 03/06/2006, N 35-FZ, "On Measures
Against Terrorism", RF Government orders and in-
structions, and also regulatory acts of RF Central Bank
and Rosfinmonitoring (FSFM).

Criminal liability for terrorism financing was ini-
tiated in the RF Criminal Code by the Federal Law dd.
07/24/2002 N 103-FZ. In compliance with Part 1, Art.

205.1 of the RF Criminal Code, such a deed shall be
punished by 5 to 10 years imprisonment with a fine up
to 500 thou. rubles, or equal to the convict's wage for
the period of 3 years, or with no fine. Committing the
crime by a person appropriating his\her corporate op-
portunities shall be punished even more strictly: by
confinement for 8 to 15 years with a fine from 500 thou.
to 1 million rubles, or equal to the convict's wage or
other income for the period of 3 to 5 years, or with no
fine (Part. 2 Art. 205.1 of the RF Criminal Code).
While the criminal law was being developed, the
problem of terrorism financing was considered on the
level of the RF Supreme Court, since according to Item
16 of the RF SC Plenary Session Regulation dd.
09.02.2012 N 1, the terrorism financing concept shall
include, along with providing financial services, provi-
sion or collection of not only money (in cash or no-cash
forms), but also any material assets (for example, ele-
ments of uniform, outfit, communication facilities)
while understanding that these are to be used for financ-
ing organization, preparation, or commitment of at least
one of the crimes provided for by Art. 205, 205.1,
205.2, 206, 208, 211, 277, 278, 279, and 360 of the RF
Criminal Code, or for supply of an organized group, il-
legal military formation, or criminal association (crim-
inal organization) having committed or being formed
for committing at least one of the mentioned crimes (for
example, regular allocations or one-time contribution
to a general cash, acquiring real estate or paying for its
lease, provision of money for bribing officials).
Persons abusing their official positions shall in-
clude both officials and government and municipal em-
ployees that are not officials, along with those who, per-
manently, temporary, or under a special authority, are
performing organizational/management or administra-
tive duties in a business organization of any pattern of
ownership or a non-profit entity that is not a state or
municipal institution []. Abuse of any official position
when committing crimes under Art. 205.1 of the RF
Criminal Code shall be considered not only as inten-
tional abusing one's official position but also as exert-
ing an impact, depending on importance and prestige of
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the occupied position, on other persons for motivation
them to perform actions encouraging terroristic activi-
ties.

It should be noted that, in compliance with the
note to Art. 205.1 of the RF Criminal Code, a criminal
may be release from criminal liability if he/she pre-
vented the crime commitment by informing in due time
the official authorities or assisting in another way in
prevention or suppression of the crime that he/she had
financed and/or assisted to commit provided his/her ac-
tivities include no other components of the crime.

Accessory in a crime that is, essentially, assistance
with advices, directions, providing information, means,
and tools for committing crimes or removal of obstacles
for their committing, as well as a promise to provide a
hiding place for a criminal, a means or a tool of the
crime, its vestiges or things acquired in a criminal way,
or promise to buy or sell such things shall be sentenced
to 8 to 20 year imprisonment.

Last changes known as "Yarovaya Package™ were
made by the Federal Law dd. 07/06/2016, Rev. No. 45
"On Amending the RF Criminal Code and Criminal
Procedural Code". The changes were as follows:

e Local and Central authorities shall cooperate
when checking information about terrorist acts;

o Responsibility established for ignoring or
violation of anti-terroristic directions. Natural persons
and legal entities may be punished in compliance with
the Federal Legislation or legislation of a federation
subject;

e Age requirements were lowered for conviction
of a person for crimes of terroristic nature, amendments
were made regarding group crimes.

As of today, taking into account recent revisions
of the Federal Legislation dd. 07/06/2016, N 374-FZ,
terrorism financing shall be interpreted as "Provision or
collection of funds, or providing financial services for
organization, preparation or commitment of at least one
of the crimes provided for by Articles 205, 205.1,
205.2, 205.3, 205.4, 205.5, 205.6, 206, 208, 211, 220,
221,277, 278, 279, 360, and 361 of the Criminal Code
of Russian Federation, or else for financing or procure-
ment of a person for commitment by him/her of at least
one crime provided for by the articles listed above, or
for supply of an organized group, illegal military for-
mation, criminal association (criminal organization)
created or being under creation for commitment of at
least one crime provided for by the articles listed
above" entails an administrative fine for legal entities
in amount of ten million to sixty million rubles.

In the next Revision No. 46 dd. 07/06/2016, the
legislator made an amendment associated with identifi-
cation of legal entity beneficiary owners. For example,
Art. 6.1 "Legal Entity Duties Regarding Disclosure of
its Beneficiary Owners" was added to Art. 6. Under this
amendment, legal entities are obliged to: keep infor-
mation about their beneficiary owners, identify them,
regularly, at least once (a year, a month, a week — a gap
in the text — translator's comment) amend the infor-
mation about their beneficiary owners and fix acquired
information in documents. Besides, the information
about beneficiary owners and measures for their identi-
fication and collection of respective information shall

be kept. The legal entity shall provide the acquired and
confirmed by documents information about its benefi-
ciary owners to an authorized body, tax agency, or other
federal body of executive authorities authorized by the
Russian Federation Government under their requests.

In conclusion, the legislator shall explain the con-
cept of beneficiary owner, that is a natural person that
is, eventually, a direct or indirect (via third parties)
owner (having a dominant participation of over 25 % in
the capital) of a legal entity or may control its activities.

Having acquired such information, we may sup-
pose the legislator thus is performing regular activities
for identification of shadow financial flows that may
also be used for terrorism financing.

Besides, apart from criminal liability for terrorism
financing, administrative responsibility was established
and defined in the Administrative Code of Russian Fed-
eration by the Federal law dd. 05/05/2014, N 130-FZ.
Art. 15.27.1. of the Administrative Code provides for
administrative responsibility for financial support of
terrorism.

The analysis carried out makes it possible to high-
light a number of problems complicating identification
and suppression of terrorism financing cases.

1. High latency of crimes caused by local popula-
tion being afraid of cooperation with the law-enforce-
ment authorities, especially in highly criminogenic ar-
eas, such as, for example, North Caucasian Federal Dis-
trict.

2. Insufficient level of employee competence in
law enforcement authorities, especially in the men-
tioned areas.

3. Problems in performing operational search ac-
tions among local inhabitants because of their ethnic
and confessional solidarity.

4. Problems of evidence collection.

5. High level of criminal organization and mainte-
nance supplies of terroristic groups.

6. Secret preparation of terrorist acts and limited
number of informed persons.

7. Shortcomings of active money laundering leg-
islation.

8 Inefficient control of financial flows between
doubtful contracting parties all listed above impedes ef-
ficient suppression of terrorist acts.

Identifying and blocking efficiently channels of
terroristic organization financial support is one of the
most important and, at the same time, complex prob-
lems to be resolved by world society within the scope
of joint efforts for suppression of this global threat.
Thus, it seems important to continue taking respective
measures aimed to enhance coordination of special ser-
vices in their struggle against terrorism financing and
development of Russian legislation in this area.
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AKTYAJIBHOCTbB ITPOBEJAEHUS YTOUYHEHUSA 'PAHUIL U IIVIOIA JIA 3BEMEJIBHBIX
YYACKOB
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THE RELEVANCE OF SPECIFICATION OF THE BOUNDARIES AND SPACE OF THE LAND
PLOT

Annomauusn

B cmamve npeocmasneno cooepoicanue npogedenus ymouHeHus epanuy u niouaou 3emMenbhblx Y4acmKos.
IIpusedennvl ceedenusi 0 RPUUUHAX U SMANAX NPOBEOEHUS COOMBEMCMBYIOWUX KAOACMPOosblx pabom. AKmyanb-
HOCMb 8blOPANHOL MEeMbl, NOKA3AHA HA NPUMEPE PACKPbIMUSL 3eMETbHOU CUMYayuu 8 A0080M HEKOMMEPYECKOM
mosapuuecmse 20po0cko2o okpyeaa 2. Yol pecnyonruxu bawkopmocman.

Abstract

The content of the specification of boundaries and the area of land plots is presented in the article. The
information on the causes and stages of the relevant cadastral work is given. The relevance of the chosen topic is
shown on the example of the disclosure of the land situation in the garden non-profit partnership of the urban

district of Ufa, the Republic of Bashkortostan.

Kniouegole cnoga: semenvbubvlii yuacmox, YmouHeHue epanuy, Kaoacmposvie pabomul, Kadacmpogule pa-

60mbl, caoosoe HeKomMmep4decKkoe mosapuuiecmaeo.

Key words: the land plot, specification of the boundaries, cadastral work, garden non-profit partnership.

3aKOHHOE HCIIOJIb30BAaHUE 3EMEIBHOIO yJacTKa
HEBO3MOXKHO 0e3 ompeaeseHus ero rpaHuil. [ paHUIIbI
3eMEeJIBHOTO YUacTKa ABJISIOTCS HanboJiee BaXKHbBIM I10-
KazaTeseM Ipezena MpaBoo0IagaHus U MPaBOUCIIONb-
30BaHUsI 3eMEJIbHBIX YYaCTKOB M UX He/p. Y TOUHEHHE
TPaHMI] 3EMENBHOTO YyYacTKa HPEACTaBIIeT CO00H
KOMIUTIEKC PaboT, MO3BOJISIOMNNA IOPUINIECKH 3aKpe-
IUTh U YCTAHOBUTDH I'PAHUIBI 3¢MEIBHOIO Y4acTKa I10
€ro COOTBETCTBYIOIUM KOOpAHMHATaM. JIaHHBIN KOM-
IUIEKC paboT NMpeHA3HAYCH AJIsl 3eMENbHBIX Y9acTKOB,
CBEJICHUSI O KOTOPBIX YK€ COJIepKarcsi B rocynap-
CTBEHHOM KaJacTpe HEABMKUMOCTH.

Ha mpakTuke CymiecTBYIOT ONpeAeieHHBIE HIO-
AHCBHI, TPEOYIOUINE YTOYHEHHS TPAaHUIl 3€MEIbHOTO
ydacTka. TakuMmu HIOaHCAaMU MOTYT OBITB:

1. OTcyTcTBHE NaHHBIX O MJIOIIAAY U TPAHULIE 3€-
MEJIBHOTO y4acTKa B OpraHax KajacTpOBOTO y4eTa.

Ecnu B opranax rocy1apcTBEHHOTO KaJacTpOBOTO
ydeTa HeT TOUHBIX JJaHHBIX O pa3Mepe 3eMIIU, TO yTOU-
HEHHE TPaHUI HEOOXOJMMOrO 3EMENBHOTO y4acTKa
MPOUCXOJUT MO 3asABJICHUIO COOCTBEHHHKAa 3TOTO
y4acTka.

2. KoH(MIUKTBI MEXTy COOCTBEHHHKAMH CMEX-
HBIX 3€MEIbHBIX yJaCTKOB.

WHoraa ObiBaeT, YTO BIAENbIBI CMEXHBIX 3€-
MEIBHBIX YYaCTKOB HE 3HAIOT TOYHYIO TPAcKTOPHIO

MPOXOXJACHUEC I'PAHUL MEXKTY CBOUM U 1YKUM 3EMEJIb-
HBIM y4aCTKOM, H3-3a Yero CO3Jal0TCsI CIIOPHBIE CUTY-
aIyu.

3. [Top4a rpaHuUI] 3eMETFHOTO YYaCTKa Ha MECTHO-
CTH.

B pesymbraTe crapeHns, KOPpO3UH U APYTHX BH-
JIOB TIOPYH, HCKYCCTBEHHBIC TPAaHUIBI 3eMEIHHOTO
y4acTKa, CO3IaHHBIE COOCTBEHHHKOM, MOTYT UCKA3UTh
BHUIMMOCTb MECTOMOJIOKEHUS TPAHUL] HA MECTHOCTH.

4. TloaTBepXaeHNE KOOPAWHAT TPAHUI] 3eMEIb-
HOTO, ITPU OCYIIECTBJIICHUH €TI0 KYIUIN-TIPOJAXKHU.

Ecnu Bnagenen nponaér 3eMIIto, MOKyNaTeilb MO-
KET 3aWHTEePECOBATHCA MPABMIBHOCTHIO yCTAaHOBJICH-
HBIX TPaHUII.

Takxe, corimacHo @PenepalibHOMY 3aKOHY OT
24.07.2007 Ne 221-®3 «O rocyaapcTBEHHOM KaacTpe
HEIBWKUMOCTH» YTOYHEHUE IPAHUL] BO3MOXKHO B CIIy-
yae, €ClIM COJAEpKallhecss B TOCYAApCTBEHHOM Ka-
JlacTpe HeABIKUMOCTH KOOPAMHATHI XapaKTEPHBIX TO-
YeK I'PaHHUI] 36MEIBHOI0 Y4aCTKa ONpPeIeTIEeHbl C TOUHO-
CTBIO HIDKE HOPMATHBHOI TOYHOCTH OIpeIeNeHHs
KOOpAWHAT JJIsl 3€Mellb OIPEAEICHHOTO IEIEeBOTO
Ha3HaueHHUSA. DTO 03HAYACT, YTO B 3TOM CIy4ae, yTod-
HEHHE KOOPIMHAT XapaKTePHBIX TOUEK TPAHHUI] 3eMEITb-
HOTO y4acTka OyIeT MpOBOIUTHCS B COOTBETCTBHH C
HOpMaMH HOBOTO JEHCTBYIOIIEro 3aKOHOIATEIbCTBA C
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WCIIOJIb30BAaHUEM HOBEUIINX T'€0/Ie3UUECKUX IMPHOO-
pOB.

MecTonoNoKeHHe TPaHMI] 3€MENIBHOTO y4acTKa
OIpeZiessieTCs IMyTEeM OIpeeIeHUs] KOOPJAMHAT UX Xa-
pakTepHbIX ToueK. OmpeneneHne KOOPIMHAT Xapak-
TEPHBIX TOYEK IPaHHMI] 36MEIFHOTO Y4acTKa OCYIECTB-
JseTCs KaJaCTPOBBIMU HH)KCHEPaMU NP BEIIIOJTHEHUH
MU KaJJaCTPOBEIX paboT.

KapmactpoBble HHXKEHEPHI B COOTBETCTBUH C HOP-
MaMH 3aKOHOAATENbCTBA B MPEACTABICHHBIX CIIydasx
OCYIIIECTBIIIOT HeoOXomuMble omepanuu. Komiekc
paboT, MPOBOAMMBIH Ka1laCTPOBBIMU HWHXKEHEPAMHU ITPU
YTOYHEHUH TPAaHUIl 3¢MEJIBHOIO Y4acTKa, BKIIOYAET B
ceOst:

1. Co0p HEOOXOIUMBIX CBEICHUIT, 00 00BEKTE He-
JIBHKAMOCTH.

2. Tonorpaduueckas NoJIEBYIO CbEMKY C HCIIOJb-
30BaHHEM BBICOKOTOYHBIX T'€OJE3MYCCKHX IPHOOPOB
IUTs ONIpeNIeTICHHST KOOPMHAT XapaKTePHBIX TOYEK Ipa-
HHI] 36MEJIBHOTO y4acTKa Ha MECTHOCTH;

3. KamepanpHyto 00pabOTKy MOJYYCHHBIX JaH-
HBIX O KOODIMHATAaX XapaKTePHBIX TOYECK TPAHUIL 3e-
MEJILHOT'O y4acTKa Ha MECTHOCTH C IOMOIIIBIO HCIIOJb-
30BaHUA pa3sIMYHbIX MMPOTrPaMMHBIX KOMIIJICKCOB,

4.CocraBiieHne HEOOXOIMMOW JIOKYMEHTALUH, B
COOTBETCTBHHU C Tpe6OBaHI/IHMI/I 1 HOpMaMH 3aKOHOJa-
TCJILCTBA, YUUTBIBAA YCJIOBUSA U UHTCPECHI 3aKa3yuKa
paoor.

Ha HauanbHOM 3Tarne KagacTpoBbIX paboT KajacT-
POBBII HHXXEHEp cOOMpaeT HEOOXOMUMBIC CBEICHUS O
3eMENBHOM y4acTke. TakuMH CBEICHUSIMU SBJISIOTCS:
MECTOIIOJIOKEHUE 3eMEJIBHOTO YYacTKa, a TAKXKe HallH-
YHe 3eMeJIbHBIX Y4aCTKOB, HMEIOIINX C HCXOIHBIM 00-
IIyI0 TPaHMIy, CBEJCHHS O BIIAJEeNbLe 3€MEIbHOIO
yuyacTka, CBeJIeHHs O 1aTe GOpPMUPOBaHHS 3eMETBHOIO
y4acTKa U JpyTHe.

Ilepen mpoBeneHneM TomorpapuuecKOd ChEMKH
XapaKTepHBIX TOUEK I'PaHHUI] 3eMENIbHOTO Yy4acTKa, Ka-

JIaCTPOBBIN MHXKEHEp o0cieryeT MecTHOCTh. OH Haxo-
JUT OJbKailiue IYHKTHI ONOPHOM MEXKEBOW CeTH,
4yTOOBI IPOU3BECTH Hanbosee ToYHbIe 3amepbl. Komm-
YeCTBO NMPUBS30K K IMyHKTaM ONOPHON MeXeBOH ceTH
3aBUCHT OT MHOTHX (pakTOpOB, BKIIOYasl penbed U 3a-
CTPOCHHOCTH TeppuTopuu. s Gonee TOYHOH TOMO-
rpaduIecKkoil CheMKH XapaKTEPHBIX TOYEK IPAHMUIL 3€-
MEJIPHOTO YdYacTKa HEoOXoanMma TMpHBSA3Ka K TPeM
MyHKTaM OIIOPHOI MexeBo ceTu. B xone nposeneHus
TornorpaMIeckoi ChEMKH XapaKTEPHBIX TOYEK TIpa-
HHUII 36MENTBHOTO YYaCcTKa KaacTPOBbIA HHKEHED 3apH-
COBBIBaCT a0pHC TIOBOPOTHBIX TOYEK 3EMEIBHOTO
y4JacTka, KOTOpbIii He00X0IUM JUIsl TIPaBHIIBHON Kame-
panbHOM 00pabOTKM MOJYYEHHBIX MOCIE ChEMKH CBe-
JICHUH.

KamepanbHas 00paboTka NPOUCXOAMUT B IIPO-
IpaMMHBIX KOMIUIEKCaxX reorpapuyeckux HHpopManm-
OHHBIX CHCTEM. B 3aBHCHMOCTH OT CIIO)KHOCTH ITPOBO-
JVMOH ChEMKH 3aBUCST CPOKH 00pabOTKH M COCTaBIIe-
HUsL MaTtepuasa JUI1  oQopMileHHS KaJacTpOBOH
JOKyMEHTAIHH.

Jlns yTOYHEHMs TpaHHMI] 3€MEJBbHOTO ydJacTKa B
KayecTBe O(OPMHUTEIBHOTO JOKYMEHTa HCIIOJIb3YIOT
MEXEBOHM IUIaH, B KOTOPOM MOJPOOHO OINHCHIBAIOTCS
BCE HEOOXOIMMBbIE CBEACHHUS O 36MEJIbHOM y4JacTKe.

YTo4yHEeHHe IpaHuUl], Kak KOMILIEKC paboT, OBIIO0
paccMOTpPEHO Ha IpUMepeE Cal0BOr0 HEKOMMEPUECKOTO
TOBapHILECTBa, Haxozsmerocs B KuposckoM paiione
I'O r.Y¢ur pecnyonuku Bamkoprocran. CagoBoe He-
KOMEpUYECKOE TOBAPHUILECTBO OBLIO 00pa30BaHO MO pe-
LIEHUIO MCIOJIHUTENBHOTO KoMuTeTa Y (PUMCKOTO Tro-
poackoro CoBeTa HapOJHBIX JIeMyTaToB bamkupckoi
ACCP B 1990r. ITnowmaab cagoBOro HEKOMMEPYECKOTO
ToBapuilecTBa cocrapisier 7,36 ra. Ero teppuropus
pacrosio’keHa Ha 3eMJISIX, OTHOCSIIMXCS K KaTeropuu
3eMelb HaceNeHHBIX IMyHKTOB. Becero mmeercs 136 3e-
MEJIBHBIX YYaCTKOB, IIPEACTaBICHHBIX HA PUCYHKE 1.
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Devninage

PMC_)/HOK'J Cxema pacnojiodfcenue 3emelbHblx y4acmKkoes €a0o602o HEKoMMep4YeCcKoeco moesapuujecmea

[To ®enepansHoMy 3akony oT 30.06.2006 Ne 93-
@3 «O BHECEHMH U3MEHEHHUI B HEKOTOPbIE 3aKOHO/1a-
TenbHbIE aKkThl Poccuiickoit @enepanuu no BONpocy
odopmileHnsT B YIIPOLIEHHOM HOPSAKE MIPaB TpaskaaH
Ha OTAEJbHBIC OOBEKTHI HEIBIKMMOTO MMYIIECTBAY,
IPOCTOE Ha3BaHHE KOTOPOro «JlauHas aMHUCTHAY,
JIAaHHBIE CAaJIOBBIE YYAaCTKH OBbUIM MNpPEJOCTaBIICHBI B
COOCTBEHHOCTh 110 YIPOIIEHHOW M YCKOPEHHO# Mpo-
rpamme. DTa mporpaMma mpeacTasisiia coooi, ohopm-
JICHWEe TIpaB COOCTBEHHOCTH Ha 3€MEJbHBIM y4YacToK,
6e3 eAMHOBPEMEHHOTO HaJUIEXKAIIETO OCYIECTBICHHS
TOCYJapCTBEHHOTO KaJJaCTPOBOTO yd4eTa JAaHHOTO 3e-
MENBHOTO y4yacTka. B pe3ynbraTte 3TOH mporpammsl B

TOCYAapCTBEHHOM KaJacTpe HEIBM)KUMOCTH IIOSIBH-
JIOCh OTCYTCTBHE CBEJECHHI O MECTOIOJIOKEHUH Tpa-
HHUII ¥ TIJTOIA/IN 3€MEIIbHBIX yJacTKOB, HAXOSIIUXCS B
9TOM CaJ0BOM HEKOMMEpUYEcKOM ToBapuuiecTBe. Ha
CETOHAIIHUN JICHb B TOCYIapCTBEHHOM Ka/acTpe He-
JBIKHMMOCTH MMEIOTCSl CBEJICHHS O TpaHHIaX W IUIO-
maau 72 u3 136 3eMenbHBIX y4acTKa JaHHOTO Cajo-
BOT0 HEKOMMEPYECKOT'O TOBApHILECTBA, YTO COCTAB-
JISeT TONNbKO 53% Bcell ero TeppUTOpHH. DTH CBEICHUS
OoTOOpakaroTcsi Ha NyOJNMYHOI KaJacTpoBOM Kaprte,
MIPEICTaBICHHON HAa PUCYHKE 2.

Pucynox- 2 Yuacmxu, ceedenus 0 2panuyax KOmopvlx UMeromcst 8 20Cy0apCmeenHoM Kadacmpe
HeOBUICUMOCU
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Ha nanHOM puCyHKE CafioBO€ HEKOMMEPUECKOe
TOBAPUILECTBO IMPEICTABICHHO COBOKYIIHOCTBIO TEp-
PUTOpHUIl TpeX KaJacTPOBBIX KBapTajOB C HOMEPAMHU
040141, 040142, 040143.

Hcxons W3 moimydeHHOW WHGOpPMAIIMHU, BBISBIS-
eTcsl oCTpasi HEOOXOIMMOCTh YTOYHEHUS TPaHUI] 3e-
MENBHBIX YYaCTKOB TaHHOTO CaJOBOTO HEKOMMeEpUe-
CKOTO TOBAPHIIECTBA.

YTo4HEeHHE TpaHMIl JAHHOTO CaJ0BOTO TOBAapH-
niecTBa MPOBOAUTCS U ceivac. Ha cerogHsamunii 1eHb
BO3HHKJIA OCTpasi HEOOXOAWMOCTH OCYIICCTBICHUS
YTOYHEHHs TpaHUIl U1 3e€MJICBIAJCIBIEB U 3eMIe-
MOJIb30BaTeNEel 3eMeNIbHBIX YYaCTKOB, IPaHUIBI KOTO-
PBIX ellle He MpeJCTaBIeHbl Ha MyOJIMYHON KaaacTpo-
BOM KapTe. DTO Mpeke BCEro 00yCIOBICHO TEM, UYTO:

1. C 1 ssuBaps 2018 roga cOOCTBCHHUKH YaCTHBIX
JIOMOB HE CMOTYT IIPOAATh HEIBHKHMOCTb, €CIIH
3eMJIsI, Ha KOTOPO# OHAa CTOWT HE MMEET MEKEBaHUS, a
KOOPAWHATHI XapaKTEPHBIX TOYCK JAHHOTO 36MEIBHOTO
yJacTKa OTCYTCTBYIOT Ha ITyOJMYHOW KaJacTpOBOU
Kapre.

2. C | saBaps 2018 rona Henb3st OyIeT COBEPIINTD
CAETKY KYIUIH NPOJaXKy 3eMEJIBHOTO yJacTKa (¢ JoMOM
oH unu 6e3), ecnu B ['ocynapcrsernom Kamactpe He-
newkumoctH (I'KH) 6ynyT oTcyTcTBOBaThH YeTKHE CBE-
JICHUS O €r0 MECTOIOJIOKEHHU.

JlaHHBIE HOPMBI YK€ TPONHUCAHBI B 3aKOHE OT
22.12.2014 No 447-®3 «O BHecenuu nsmenenuii B de-
JepanbHBIA 3aK0H «O rocyIapcTBEHHOM KagacTpe He-
IBIDKAMOCTHY, a TaK)Ke MOTIPABKU BHECEHBI B HEKOTO-

YK: 342.72/.73

pble 3akoHoparenbHble akThl «Poccuiickoir denepa-
LUI». DTO OTHOCUTCS K 3€MENIbHBIM Y4acTKaM CIeIy-
IOIIETOo TUIMA JJIs BeEeHUs:

- JINYHOTO IMOJICOOHOTO XO35CTBa, OrOpOTHUYE-
CTBa,

- CaJI0BOJICTBA,

- TaYHOTO XO35MCTBA,

- HHAWBHUIYAIBHOTO TapakHOTO CTPOUTEIHCTBA,

- THIWBUAYAJIBFHOTO KIIAITHOTO CTPOUTEIIECTBA.

Takum 06pa3oM, TOABOIS UTOTH, MOKHO C/IETATh
BEIBOJ O TOM, YTO YTOYHCHHE TPAHUI] 3€MEITBHBIX
YYacTKOB SBJISIETCS BaXKHOI KaJacTpOBOH JIesATENbHO-
CTbIO, BIIMSIOIEH Ha SKOHOMMYECKYIO, IPAaBOBYIO, U
3aKOHOJATENbHYI0 chepy BIIaJeHHs, MOJb30BaHUSI U
PacToOpsKEHUS 3eMEJIBHBIM YYacTKOM AJIS 3€MJIETIONb-
30BaTeNeil U 3eMIIeBIIaIeNbLEB.
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OBSERVANCE OF LABOR RIGHTS OF CITIZENS IN THE REPUBLIC OF BASHKORTOSTAN

Annomayus

B 0annom uccnedoganuu Oblau u3y4eHvl MEPORPUSMUS OP2AHO8 20CYOAPCMBEHHON GILACMU NO PeaNu3ayul
MPYO0BbIX NPAG SPANHCOAH U CUMYAYUU CEA3AHHOIU ¢ bespabomuyetl u oniamou mpyoa 6 Pecnyonuxe bawkopmo-
cman 3a 2017 200. Bviiu evisignennvle 0CHOBHbIE NPOOIEMbL U PelieHUsl N0 0DeCneyeHuI0 Mmpyoos8slX NPAaes u 2ap am-

muil epadcoa.
Annotation

In this study, the measures taken by the state authorities to implement the labor rights of citizens and the
situation related to unemployment and pay in the Republic of Bashkortostan for 2017 were studied. There were
identified the main problems and solutions to ensure labor rights and guarantees of citizens.

Knrwouesvie cnosa: npasa uenosexa, mpyoosvie npaga, oniama mpyoa, bespabomuya, cmamucmuxa, Pec-

nybauka bawxopmocmatn.

Keywords: human rights, labor rights, wages, unemployment, statistics, the Republic of Bashkortostan.
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Peanmzanusi coluanbHBIX TapaHTUH, TaKUX Kak
BBITLIATA 3apaOOTHOM ILIaThI, IIOCOOMH, NeHcHii u coe-
PEXKEHHUIA ABJISIETCS OMHOW U3 (PyHIaMEHTATBHBIX HOPM
>KU3HU, LeJIeH U LIEHHOCTe! 00IeCcTBa, 3aKPEIICHHBIX
B KoHcTuTynmu P® u mpsMo BIUAIOMIMX HAa BCE ac-
MIEKTHl BHYTPEHHEH W BHEUIHEW IOJMTHKH TOCyIap-
CTBa.

TpynoBoii kopekc P® 3akpemser cienyromue
TNPUHINUIE  TPYZOBOTO  PETYIHPOBAHUA: CBOOOIA
TpyAa, BKJIIOYAs IIPaBoO Ha TPYX; 3allpeT MPUHYIUTEIb-
HOTO TPpyZa ¥ AUCKPIMUHAIINH B cepe TPyAa; 3aIlnuThI
0T 6e3paboTHIIBI; PAaBEHCTBO MPaB M BO3MOXKHOCTEH pa-
OOTHHKOB; 0OecIieueHUE NpaBa Ha pa3peIICHUEe UH]U-
BUAYQIBHBIX M KOJUICKTHBHBIX TPYAOBBIX CIIOPOB;
obecrieueHre MmpaBo KaxI0ro pabOTHUKA Ha CBOEBpeE-
MEHHYIO BBITUIATY CIIPaBEIHBOM 3apaOO0THOM MIaThl U
ap.

Ha perake Tpyna Pecniy6mmku bamkoprocran cu-
Tyanusi ocTtaercs crabmipHOH. OpraHamm rocynap-
CTBCHHOM BIIACTH PEATTU3YIOTCS MEPOIPHUSATHSL, HATIPAB-
JICHHBIE Ha CTaOWIM3al{I0 TPYIOBBIX OTHOIICHHM.
ObecneunBaeTcs B3aUMOJICHCTBAE OPTaHOB HCIIONHU-
TENILHOI BJIACTH, MECTHOTO CaMOYIIpaBieHus, Tpodco-
1030B, paboToaaTencii. Perratorcs 3amauu mo coosroie-
HUS TPYJIOBBIX MPaB IPaK/JIaH, a TAK JKE MO BBISIBICHUIO
Y TIPECEUYCHHIO HAPYIIEHUH TPYIOBBIX MpaB rpaXKaaH.

B pe3ynbraTe AeATENBHOCTH OPraHOB BJIACTH pec-
MyOJIMKYA YUCIICHHOCTh 0e3pabOTHBIX IpakIaH COKpa-
tHaack Ha 12%, cocraBuB Ha konern 2017 roma 20,7
ThIC. YyenoBeK. CHI3MIIACh TAK)Ke pEeTUCTpupyeMast 0e3-
paboturma ¢ Hagana roga ¢ 1,17% no 1.03%, ypoBeHn
o0meit 6e3padotuirsl cHu3mICS ¢ 5,8% 1o 5,6 %.

B meHTpHI 3aHATOCTH HACEIEHU OOPATHIINCh TS
cofeiictBus B moucke pabotel 90,6 THIC. YeMOBEK, U3
KOTOpBIX cTaTyc Oe3paboTHoro momyuman 46,9 Thic.
YeNoBeK, 4TO Ha 5% MeHbIIe 3a IpeasIymui ro. Pa-
OoTomaTeasiMu ObLIO 3asBiIeHO 266,4 ThIC. BAKaHCHIA,
yto Ha 20% Oombie, yeM 3a 2016 ro.

B pamkax peanuzanuu rocynapCcTBEHHOW IIpoO-
TpaMMBI TPYJOYCTPOEHO 66 ThIc. yenmosek. Ha mpodec-
cHoHaIEHOE 00yueHue OpUI0 HampasieHo 6049 Ge3pa-
OOTHBIX TpaXKIaH, TOCYIAPCTBEHHBIC YCIYTH MO TIPO-
(heccHOHANBPHON OpHUEHTAMU MONY4YMIH 67 THIC.
YEITOBEK.

Kouctutyuus PO mpoBosriamaer mpaBo Ha BO3-
HarpaxJaeHue 3a Tpya 0e3 Kakoh- JIN0O JUCKPUMHIHA-
MU U HE HIDKE YCTAHOBIEHHOTO YPOBHSI MUHUMAJIb-
HOTO pa3Mepa oruiatel Tpyaa. OnHako HE Bce Hpoje-
KJIapUPOBAHHBIE TIPUHIIHITBI COOJTFOTATOTCS
Y4aCTHUKaMH TPABOOTHOIIEHUH B TPYIOBOU cdepe,
YTO IMOATBEPKAAETCS MMOCTYMAONINM B a/ipec Y IIOJIHO-
MOYEHHOTO IO TpaBaM ueiioBeka B PecnyOnuke bam-
KOPTOCTaH XaJlo0aMu U 3asBICHUSIMH.

AHanmu3upysT TpPAaBOHAPYIICHUS, BBIABICHHBIC
VYIOTHOMOYEHHBIM II0 NpaBaM 4YejoBeka B Pecmy0-
JUKHU bamkopTocTaH MOKHO CIIENIaTh BBIBOJ, YTO Yallle

VIK: 341.213.4

BCEro HapyLICHUS JOIyCKaIOTCsl paboTolNaTesIMU 110
BOIIPOCAaM OIUIaThl U HOPMHUPOBAHUS TpyJa, Hapylie-
HU TPYIOBOTO IOTOBOPA, 10 0XpaHe Tpyna. Hanbomnee
MacCOBBIMH HAapYIICHUSMH B cepe OIUIaThl Tpy/aa sB-
JISIFOTCS. HEBBIMJIaTa pabOTHUKAM 3apabOTHOM MIaThl U
MHBIX BBIIUIAT B MOJIHOM pa3Mepe, HApYIICHUE CPOKOB
UX BBIIIATHI, HEBBIIIATA MIPUIUTAIONINX CPEACTB IPH
YBOJIBHEHNH paOOTHHKA.

B nocnennee Bpems padoTonareny, yKIOHSSICh OT
MIPEAOCTaBICHHBIX PA0OTHUKAM TapaHTUH M YIUIATHI
B3HOCOB B COLMAJIbHBIC (DOHIBI, 3aKIIOYAIOT ¢ PaboT-
HUKaMHU TPaKJIaHCKO-TIPABOBHIE JIOTOBOPHI, 10 (aKTy
MOJMEHSIONME TPYJOBble. B HMaHHBIX cormameHusx
YCMaTpUBAIOTCS NMPHU3HAKH TPYHOBBIX OTHOIIECHUH —
pabOTHHMK MOAYMHSAETCS IPAaBUIIaMHU BHYTPEHHETO pac-
MOpsAKa, YCTAaHABINBAETCS MOAUYMHEHHOE MOJI0XKEHUE
paboTHHKA MO OTHOIIEHHUIO K paboTONATEeNo, eXKeMe-
CsIYHAsA BBITUIATA 3apa00THOM IIJIATHI.

HecBoeBpeMeHHas BbIIIaTa 3apaOOTHOM IUIATHI
OTPHUIATENIFHO BIMSCT HA YPOBECHb JKM3HHU HACEIICHUSL.
Ilo manueiM [ocymapcTBEHHOHW MHCHEKUMHU Tpylna B
PecnyOnmke bamkopTtocTan Ha 1 staBapst 2018 rox pas-
Mep 3aJ0JDKEHHOCTH MO 3apa0OTHOW IIaTe COCTABHII
6onee 481,7 miH py6. nepen 6osiee 10 Thic. pabOTHU-
KOB. B ocHOBHOM mpocpoueHHas 3a0KEHHOCTD MIPHU-
xoautcs Ha T. Yda — 141,9 muH py0., r. Crepauramak
— 71,4 muH pyo0., r. Nmmmmo6aii — 47 miH pyo6., 1. Ok-
T0phCcKUil — 17,8 MiH pyo.

Hespimara 3apaO0THOM TUIATHI — OHO U3 CaMbIX
PacIpOCTpaHEHHBIX HapyMIEHHH KOHCTHTYLIHOHHBIX
npaB rpaxgad. Haubosee pacripocTpaHeHHO B Jienax o
6ankporcTBe. HeHaanexamast peanusaiust Iporeypbl
0aHKPOTCTBA 3a4aCTYIO BE/IET K HAPYIICHHIO TPYIOBBIX
npaB rpaxzaad. B 2017 rony B cneuuaan3upoBaHHBIX
oTAenax CyneOHbIX MpucTaBoB Yupasnenuss Dejne-
palibHOM CITy’KOBbI Cy/leOHBIX NMPUCTaBOB 1o Pecmy0-
nuKe bankopTocTaH HaXOAWIIOCh HA IPUHYAUTEIEHOM
ucnonHeHn# 20322 UCOTHUTENHHBIX POU3BOACTBA O
B3BICKaHMH 33JJ0JDKEHHOCTH T10 3apIuiaTe Ha CyMMy 60-
nee 1 mupn pyOiei, B3bICKAHO IO MCHOJHHUTEIBHBIM
npousBocTBaM 412 MitH 156 ThIC. pyOmneit.

Takum o0pazom, Ha3pena HEOOXOAUMOCTH pellle-
HUSI BOIpoca 00 y>KeCTOYEHHUH OTBETCTBEHHOCTH PYKO-
BOJIUTENEH 1 yUpeauTelel T0DKHIKA, COOCTBEHHHKOB
UMYILECTBA JIOJDKHHMKA, YbM JEHCTBUS HPUBOAAT K
HapyIIEHUsIM TPYIOOBBIX IpaB TpaxkaaH. Kpome Toro,
HEO0OXOIMMO PacCMOTPETHh BOIPOC O 3ampeTe TH00H
MePEepPeTUCTPAlN TIPEANPHUATHI, HUMEIONX 3a10JI-
YKEHHOCTH TI0 3apab0THOM IaTe.

CnMcok JuTepaTypsl:

1. Tpynosoii koaekc Poccuiickoii denepanuu oT
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Beka M rpaxaannHa B PecmyOnmke Bamkoprocran B
2017 romy. — Ya : Mup neuatn, 2018. — 112 c.



56 JURISPRUDENCE/ «COLLOQUIUM=JOURNAL »# 5(15).2018
Hlenomuxun H.C.

Xomsaxoe H.E.

Cmeprumamaxcxui punuan Bawxupckozo I'ocydapcmeennozo Ynugepcumema

Hayunwuii pykogooumens — kanoudam ropuouueckux nayxk Yepnosa 3.P.

IMPOHECCHI ®EJEPAJIN3AIINU B EBPOITE KAK HHCTPYMEHT PA3PEIIEHUA
MNOJUTHYECKHUX KOH®JIUKTOB

Shelomikhin N.S.

Khomyakov N.E.

Sterlitamak branch of Bashkir State University

The scientific adviser is Candidate of Legal Sciences Chernova E.R.
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CONFLICTS

Annomayusn

Paznvivu esponeﬁcmﬁwu uccneoosamesnsamu yc)eﬂeno GHUMAHUEe 6 OMHOWIEHUU npoyeccoe no pas3eumuro
dopm 6 2ocyoapcmeenHo-meppumopuaibHom ycmpoticmee 6 cmpat Egponsi. Memoovl ghedepanuzma npumensro
6 HblHEeWlHee 6peMsl C Yyejblo pecyiupoeKu ZOCy()aan’lBeHHblx OMHOUWEHUN U C Yebro Ya1adincueanusl KOquJluKmOB.
Ipoyecc ghedepanuzayuu gosnexaem 6 HEKOMOPHIX CIYHAAX euje U YHUMAPHBINL U0 20Cy0apcme, 20e NPUHYUn
€OUHCMBA MEPPUMOPUL CO2LACYEMCs ¢ ROIUMUKOU Oeyenmpanuzayuu. Ilorumuxa oeyenmpanuzayuu u 060co6-
JIeHUsL 8 eBPONEICKUX CIMPAHAX CNOCOOCMEYem npoyeccy uhmezpayuu, no pesyivmamy Komopou eosnuxk Eepo-
netickuii Coro3.

Annotation

Different European researchers have paid attention to the processes for the development of forms in the state-
territorial structure in Europe. | apply the methods of federalism at the present time with the aim of regulating
state relations and with the aim of settling conflicts. The process of federalization involves, in some cases, a unitary
state of states where the principle of territorial unity is consistent with the policy of decentralization. The policy
of decentralization and isolation in European countries contributes to the process of integration, which resulted

in the emergence of the European Union.

Knrouegvie cnosa: aomunucmpamueHo—meppumopuaivhoe oeienue, 2ocyoapcmso, Eepona, Esponetickuii

Coros, pedepayus, (pedepanusm, KOHGAUKMBL.

Keywords: administrative-territorial division, the state, Europe, the European Union, federation, federalism,

conflicts.

denepanu3M onpeneseH Kak CPelCcTBO MPEoT-
BpallCHUA W Pa3pCIICHUSA ISTHONOJJUTUYCCKUX KOH-
(ukToB EBporibl. DTHOMOMUTHYECKHE KOHDIUKTHI 5B~
JSIFOTCSL HauboJiee OCTPBIMH TPOOJIEMaMH COBPEMEH-
HOro ofmiecTBa. JTa mpobieMa TECHO CBs3aHA C
(henepann3amMom, MOCKOJIbKY C TOUKH 3PEHHS €ro MOJH-
THKO-TIPABOBOTO NPUMEHEHUs, (eaeparn3m IMpeao-
CTaBIIIET HAHOOJIEE IIUPOKUE BO3MOXKHOCTH JUIS pellie-
HUS DTHOIIOJIUTUYCCKUX HpO6HCM B MHOI'OHAaITMOHAJIb-
HOM TrocynapctBe. MMmenHo (epepanu3m JIOJDKEH
BBICTYIIaTh MHCTPYMEHTOM YPETYIUPOBAHUS JAaHHBIX
npobieM.

Konuenuusi ¢enepannzma BO3HUKIA Ha 3amaje
YCpEe3 INONIBITKU IO BBIABJICHHUIO MOHATHA «TOCylaap-
CTBCHHBI CYBEPEHUTET» IIPU YCIOBHU YTPAT UCTOPHU-
YECKHX MEPCIEKTHB Yepe3 a0CONIOTHBIE MOHAPXUH, a
MOTOM - TIpH (POPMHPOBAHUM MHOTOMEPHOH CHCTEMEI
MEXKTYHAPOHBIX BIUSHUHN, KOTOPBIE OTYACTH MEHSIOT
B3I Ha cyBepeHHuTeT. Kpome 3Toro, denepanmusm -
MOIBITKA IO TPEOJIOICHUIO O0IIETro KpHU3Kca rocyaap-
CTBEHHOCTH, KOTOpass HE CIPaBJIAJIaCh C HACYIIHBIMU
BHYTPEHHHUM W BHEIIHHM OOBEMOM HpOOJIEM - TOCy-
JapcTBa ObUIM MalleHbKHE M HE MOTJIM 3aHHMAThCs
OonpIIMMH TIPOOJIEMaMH, a HEKOTOpPhIE U3 HUX OBLIH
HA00OPOT CIUIIKOM OOJBITMMH, YTOOBI 3a00THTHCS O
MAJIBIX JIeJIax.

CoBpeMeHHbIe Mporiecchl (deaepanu3anuu B E-
PpoTIe BHINOJIHAIOT JBa BU/A TTIaBHBIX (QYHKIUH OCpea-
CTBOM: pa3zeJIeHHs BJIACTHU 10 BEPTHKAIH COBMECTHO C
3aMIMTON MEHBIIMHCTB M MHTETPaliel TeTeporeHHbIX
00IIEeCTB B 3KOHOMHYECKUX, MOJIUTHYECKHUX, BOCHHBIX
LENSX C YIETOM COXPaHEHUs COIIMOKYJIBTYPHON caMo-
CTOSITEJIFHOCTH ¥ MOJMTHYECKOH aBTOHOMHH PaBHOTO
BHJIa TOCYapCTB WK NpoBUHLUHI. Penepanusm onpe-
JIeIISeT IIEJTb 110 CBSA3BIBAHHMIO HEKOT'O STMHCTBA C OIIpe-
JIeICHHBIM MHOT000pa3ueM, IMpHyYeM CBSI3b CPEIN Tep-
PUTOPHANBHBIX YCTPOWCTB B TOCYJapCTBE W HAIHO-
HAJIBHOTO COCTaBa HACENICHUs CTpPaHBl CIIOCOOHO
CYIIECTBOBAaTh, HO TaKXe CIIOCOOHA OTCYTCTBOBATh.
[TosToMy 1 yHUTapHEIE, U (heAepaTHBHBIC TOCYIapCTBa
MOTYT SIBJIATHCS OJTHOHAI[MOHAJIIEHBIMU U MHOTOHALIUO-
HaJIbHBIMH.

B nanHOM BoIpoce coBpeMeHHbIe (hepeparun jie-
MOHCTPHPYIOT TTOIXO/bl: OHH MOTYT OBITh MOCTPOEHBI
0e3 y4eTa STHHIEeCKMX 0COOEHHOCTEH; B MHBIX CITydasx
TepPUTOPUATIBLHBIN (eiepann3M, KOTOphIi onpeaeneH
KaK 3¢ (EKTHBHBI HHCTPYMEHT MO PEryIHPOBAHUIO
MpobJieM KOMIIAKTHO MPOKUBAIOMINX STHHYECKUX H
penuruo3HsIxX rpymm. Ho ecnu Ha ogHOM TeppuUTOpHH
MOJKET IPOXHUBATh HECKOJIBKO 3THUYECKUX TPYMI, TO
HEOOXOANMO CO3/1aTh JIOMOTHUTEIBHBIA BU CTPYKTYP.
K npumepy, B bemsrum kpome TeppUTOpHANBHBIX




«COLLOQUIUM=JOURNAL »#5(14).2018 / JURISPRUDENCE 57

CyOBEKTOB C y4eToM Oosiee THOKOTO ydyeTa HHTEPECOB
Pa3HBIX ATHUYECKHMX TPYII BBIICISET €IIe OJUH POJ
CyOBEKTOB B BHJIE CYOBEKTOB-COOOIICCTB.

@DenepaTuBHBIA BUJI YCTPOMCTBA HECET psif, Ipe-
umyiects. OHO CHOCOOCTBYET y4eTy OCOOeHHOCTeH
OTAEIBHBIX TEPPUTOPUH, UTO ONATONPHUATHO MOXKET
CKa3bIBaThCS HA PA3BUTHU WX SKOHOMHKH, MO3BOJIASA
6ostee THOKO BECTH B3aNMMOAEHCTBUE C 3THUIECKUMH U
KOH(ECCHOHANBHBIMUA COOOIIECTBAMH, pemIas Ipo-
OIIEMBI SI3BIKOBOM M KYJIBTYPHOH aBTOHOMHH IIPH YCIIO-
BUHM MHOTOHAIIMOHAIBHBIX TOCYIapCTB.

Eme oxHO mnpenMymiecTBO B (enepaTHBHOM
YCTPOICTBE OIPEeNICHO TEM, UTO TAKOMY BUAY CUCTEM
Jerye uzberath OIOPOKpATH3ALMH, C YI€TOM ONTUMH-
3alliu NpolLecca Mo IPUHIATHIO PELICHUH 3a cUeT Jene-
THPOBAHMS CYLIECTBEHHOH YaCTH ITOJHOMOYHIT B Cy0Ob-
eKTax (eneparuu.

B nocnennee Bpems B EBporie HaOmogaeMo OBbI-
IIEHHE SKOHOMHYECKOH M ITOJMTHYECKOH CaMoCTOs-
TeabHOCTH B peruoHax. B EBpomneiickom Coro3e peru-
OHaMH, KOTOPBIE BXOJST B €T'0 COCTAaB FOCYAAPCTB IO-
Jy9eHO MIPEACTaBUTENBCTBO B opraHax
HA/THAI[MOHAJILHOTO PEryJUpOBaHMUsS U IpHOOpeTeHa
BO3MOYKHOCTb 110 OKa3aHMs BIUSHHUS Ha €BPOINEHCKYIO
MOJUTHKY. Pernonanuzanuio cBS3bIBalOT ¢ mpodiiemMa-
TUKOH, HaOII0IaeMOH B TPayK/IaHCTBE U HAI[HOHAJIBHO-
CTH.

Taxum oOpazom, nporneccsl penepanuzannu B Es-
porie 3aTparuBaeT B OOJNbIICH WIM MEHBILIEH CTENeHN
HE TOJIbKO KOHCTPYKIIMIO OTJENBHBIX €BPONEHCKHUX
ctpaH. Penepanus ABISETCS BaXKHON ONOPOH Beelt eB-
poreiickol cTpyKTypsl rocynapcts. denepanuzm 60-
JIee BCEro OTBEYaeT MHOT000pa3nio EBporbl, Tak Kak
IIPU €TO TIOMOIIM CKOpeHmuM obpa3oM cOamaHCHPY-
FOTCSI OTHOIICHHS CPEIU IICHTPAIBLHOM BIIACTH M PETH-
oHOB. denepaTuBHOE YCTPOMCTBO MO3BOJISET YPETYyIIU-
pOBaTh ¥ MUHUMAIN3UPOBATh STHOTIOIUTHIECKUE KOH-
(IUKTEL, TPUBOAS K KOHCEHCYCY CTOPOH. XOThb TOT
(daxT, YTO NaHHBIN BHJ 3a/1a4M SABJSICTCS HEMPOCTHIM,
OUEBHUJHO M TNOATBEP’KACHO Bexyuieiica B Eppomeii-
ckoM Coro3e TUCKYCCHEH O MPEeACTOAIIEM 4Yepe3 He-
CKOJIBbKO JIeT mpouecce mno pacupenuto EC eme Ha 12
roCynapcTB ¢ HaceleHreM OosbiieM dem 100 MiH. de-
JIOBEK.
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