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LEGAL ASPECTS OF THE CONTROL AND OVERSIGHT MECHANISM OF BUSINESS SELF-
REGULATION

Annomauusn

B nocreonue 200wt ¢ Poccuu akmugHo pazeuaemcs UHCIMumym camop e2yiuposaniis npeonpuHuMamenbCcKol
Odesmenvrocmu. B smoii ces3u npez)cmamﬂemc;l AKMYAJIbHbIM AHAIU3 KOHYenmyajlbHblX NOA0IAHCEHUTL U 3AKOHOOA-
MEeJNbHbLX AKMOE6 O camopecyiuposanuu 6u3Heca, 6 MOM HUCIE HOPM, peclaMermupyromux nocmpoeHue u (j)yHK—
YUOHUPOBAHUE €20 KOHMPOTIbHO-HA030PHO20 Mexanusma. B cmamve npedcmasnenvl npunyunst 3¢pghexmusHot
pa5OInbl maKo2co mexanusma, paccmampuearomcs 60npocsl pa3epaHuderusl NOAHOMOYULL KOHmpOJZbHO-Ha()B’Oprlx
CcyObeKkmos, onpeoeieHusi npeomMema npPo8epok, 63auMOOeUCmMEUs YUaCMHUKO8 KOHMPOIbHO-HAO30PHbIX MEPO-
npusmui. OmmeueHvl Mepvl 3aKOHO0AMmeNsl RO PepOPMUPOSAHUIO KOHMPOIbHO-HAO30PHOU OesimelbHOCMU, Gbl-
A16J1eHbl I’lpO6fl€Mbl (])yHKquHupoeanz YKA3aHHO20 MexXanusma.

Abstract

In recent years, the institution of business self-regulation has been actively developing in Russia. In this
regard, it seems relevant to the analysis of conceptual provisions and legislative acts on business self-regulation,
including the rules governing the construction and operation of its control and supervisory mechanism. The article
presents the principles of effective operation of such a mechanism, discusses issues of separation of powers of
control and supervisory entities, the definition of the subject of inspections, the interaction of participants in con-
trol and supervisory activities. The measures of the legislator on reforming control and supervisory activities are

noted, the problems of functioning of the specified mechanism are revealed.

Kniouesnvle cnoesa: npeonpunumamenscroe npago, npopeccuonanvhas 0esimenbHoChb, CAMOPeSyIUposanue,
camopezyiupyemas opeanu3ayusl, KOHMpOIbHO-HAO30PHBIU MEXAHUIM.
Keywords: business law, professional activity, self-regulation, self-regulating organization, control and su-

pervisory mechanism.

1.01HuM u3 ycnoBuil nepexona Poccun k MHHO-
BallMOHHOMY COLMAJIbHO-OPHEHTUPOBAHHOMY TOCY-
JIapCTBY BBICTYIAET Pa3BUTHE MEXAaHU3MOB CaMOPETyY-
nmupoBanus 6uznHeca. B 2007 roxy Obi1 npunst dene-
pasbHBII 3aKOH «O CaMOpETyINPYEMBIX
OpTraHU3alMIX», PErIaMEHTUPYIOUIMH IesSATeIbHOCTh
TaKUX IOPUINYESCKUX JIHI] IO pa3paboTke UMU Mpodec-
CHOHAJIBHBIX CTaHAAPTOB JUII CBOMX YYaCTHHUKOB M
KOHTPOJIIO 32 WX BBITIOTHEHUEM.

KoHTponbHO-HaA30pHBIM MEXaHU3M CaMOpPETYIIH-
POBaHUS CKJIAIBIBACTCS U3 KOHTPOJIS CaMOpPETyIHpye-
MBIX OpraHM3alni 3a AEITEIbHOCTHIO CBOUX YICHOB U
KOHTpOJIsL (HaJq30pa) rocyaapcTsa 3a JeSTeIbHOCTBIO
opraHusainuii camoperynuposanus. IIpeanonaraercs,
YTO OyAET MCKII0YAThCS TOCYAaPCTBEHHBIN KOHTPOJIb
(Ham30p) KaXJI0Tro OTIEIBHOTO IPEIIPHUHUMATENS —
4JieHa CaMOperyiaupyeMoi opraHusanuu. Takoe mo-
CTPOCHHE YKa3aHHOTO MEXaHH3Ma IT03BOJISIET OTKa-
3aThCS OT YaCTH M30BITOUHBIX [UIS TOCYyIapcTBa (QyHK-
1, MUHIMU3UPOBATh OFOKETHBIE PACXOJBI, COKpa-
TUTh aJMHHHCTPATHBHOE MaBJICHHE Ha OW3HEC H,
CIIEZIOBATENIbHO, YMEHBUIMTh KOPPYNLIUOHHBIE PUCKH.

D¢ dexrnBHOE HYHKIIMOHUPOBAHUE TAKOTO MEXaHU3MAa
HATIPSIMYIO 3aBHCHT OT €r0 IOCTPOCHHUS Ha OCHOBE
MIPUHITUIIOB [EJIOCTHOCTH, OTKPHITOCTH, IPO3pPadHO-
CTH, PEe3yJIbTATUBHOCTH Pa0OTHI BCEX €ro KOMIIOHEH-
TOB M MIX B3aHMOJICHCTBHS, COTIOTYMHEHHOCTH OOIINM
LEJISIM.

2. Kirto4eBbIM BOIIPOCOM ITOCTPOEHHS TAKOTO Me-
XaHHU3Ma BBICTYIIACT YSTKOE pa3srPaHHUCHHUE TIOTHOMO-
YU MEXTY KOHTPOJIbHO-HAJ30PHBIMH CYOBEKTaMH C
LENBI0 YCTpaHEHUs IyOJIMpOBaHUS W ONpe/AeIeHHE
NIpeIMeTa KOHTPOJIBHBIX MEPOIPHUATHIH.

CeromHs Ha TIPAKTUKE COXPAHSAETCS JyOJIMpOBa-
HUE TOTHOMOYHIA TPOBEPSIOMIUX, YTO IO CYMIECTBY
MPUBOJUT K JBOWHOMY KOHTPOJIO B OTHOIICHHUU XO-
3SIACTBYIOIIUX CYOBEKTOB: CO CTOPOHBI CAMOPETYIIHPY-
€MBIX OpTaHU3aIHi, YWICHAMH KOTOPBIX OHU SIBIITIOTCS,
U CO CTOPOHBI TOCYAApPCTBa, KOTOPOE B Psijie CIIydacB
HE OTKa3bIBACTCSI OT OCYMICCTBICHHS MPSMOTO KOH-
TPOJISI 32 WICHAMH TaKO opraHW3anuu (Hampumep, B
ayIMTOPCKOH chepe, mepeneaneil Ha caMoperyIupo-
Banue B 2009 1.). KoHIenmus coBepIiieHCTBOBaHUS Me-
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XaHU3MOB CaMOPETyJIMPOBaHMUs, yTBEP)KACHHAs Pacio-
psoxenueM IlpaButensctBa PO ot 30.12.2015 r. Ne
237-p, nperycMaTpuBaeT 0TKa3 OT AyOInpoBaHUs KOH-
TPOJILHBIX MOJTHOMOYMH 6e3 Kakux-1ubo oroBopok. B
Hay4YHOH JINTepaType BHICKa3bIBACTCSI MHEHHE O COXpa-
HEHUH JBOWHOTO KOHTPOJI HE MOBCEMECTHO, a B OT-
JeTBHBIX cepax MpeIIpHHIMATEIbCTBA, B 3aBUCHMO-
cTH 0T 3(pPeKTHBHOCTH PO ECCHOHATBHBIX OpTaHN3a-
[UH BBIONHATE KOHTPOJBHYIO (QyHKIMIO. OTMETHM,
YTO IKOHOMHCTHI CITab0CTh U HeIP(PEKTHBHOCTH CaMO-
PEryIHpyeMBIX OpPraHU3alUi OTHOCAT K CHCTEMHOMY
HEJIOCTaTKy W YIYLIIEHHIO CYLIECTBYIOMIEH MOJENN
rocynapcTBeHHOro ympasnenus [1, c. 7, 35 u ap.]. Ot
ce0s1 100aBUM, YTO B COBPEMEHHBIX YCIJIOBHUSX, KOTJa
MHCTUTYT CaMOpEryJIMpOBaHUS NpeIIpUHUMATEIb-
CTBa, OCHOBHBIM HHHUIIHATOPOM KOTOPOTO INIaBHBIM 00-
pa3oM SBJISIETCS TOCYIapCcTBO, HO HEe OH3HEC-Cco0O0IIIe-
CTBO, MPAKTUYSCKH HAXOAMTCSA Ha CTAJUH CTaHOBIIE-
HHS, HPEKICBPEMEHHO OTKa3bIBaThCS oT
rOCYapCTBEHHOTO HAJ30pa 3a JEATECIbHOCTBIO X035ii-
CTBYIOIIMX CYOBEKTOB — YYaCTHHKOB CaMOPETYJIHPO-
BaHUsI, OCYIIECTBISIONIMX OTACIBHBIC BHIBI NEsATENb-
HOCTH. B mepByro ouepesp 3T0 KacaeTcsi TaKMX BUJIOB
ACATCIBHOCTH, MPU OCYHICCTBICHUNU KOTOPBIX HECO-
OuroieHHe 00s3aTeNbHBIX TPEOOBaHHI MOXKET MOBJIEYb
3HAYUTEJILHBIN BpEa U CO3AaTh 3HAYUTCIIbHBIC TPYAHO-
CTH YCTpaHCHHU HETATUBHBIX HOCHCHCTBHﬁ.

3. Hopmbl 0 koHTpoJie (Haa3ope) 3a AedTelabHO-
CTBIO CaMOPETYJIMPYEMBIX OpPraHU3aLHi, COepIKalIH-
ecs B ykasaHHOM Bbiie denepanpHoM 3akoHe «O ca-
MOPETYJIUPYEMbIX OpraHU3alUsIXx», HOCAT OTCHUIOY-
Hblid xapaktep. [lopsgok mpoBeleHHs KOHTPOIBHBIX
MEpONpPHATHI, TpPEeIMET MPOBEPOK, NEPHOTHUIHOCTS,
CPOKHM H IIPOY. PErJIaMEHTHPYIOTCSI HOPMATUBHO-TIpa-
BOBBIMHU aKTaMH, COCTaBJIAIOIIUMHU 3HAYUTENILHBIN
00beM, YTO, €CTECTBEHHO, 3aTPyIHSIET UX IPaBOIPHU-
MEHEHHE, a TAKXKE CO3LACT YCIOBUA IJI1 HapyLICHHs
IIPaB IPAXKJAH U IOPUANYECKUX JIULI.

4. B KOHTEKCTE W3JIOKEHHOTO BaXHO OOpaTHThH
BHHMaHHE Ha OIpeJeeHHEe NMPeaAMeTa MPOBEPKU Ies-
TENBHOCTH CaMOPETYJIHPYEMBIX OpraHU3aluii, ero co-
Jep)KaTeNbHyI0 YacTh. [lonaraem, 4Tto ¢ y4eToM 0co-
0oro craryca TakuX HOPUANYSCKUX JIHL, BBIIOJIHSIIO-
IIMX HECBOWCTBEHHBIC U IPYIHX HEKOMMEPYECKHX
opraHuzanyii pyHKINH, cie0Bato Obl KOHKPETUIUPO-
BaTh MNpeaMeT mnpoBepku. Tak, MO NPHUCTAIbHBIM
HaJ[30pOM TOCY/apCTBa JIOJDKHA HAXOAUTHCS JIESITENb-
HOCTb CaMOPETYJIMPYEMBIX OpraHU3aIii, OCHOBAHHBIX
Ha 00513aTeIbHOM YJICHCTBE, CBSI3aHHAs C IPUHATHEM B
YJICHBI, TIPEKPAIEHUEM WICHCTBA, YCTAHOBJICHHEM J10-
TMOJTHUTEJIBHBIX MPETpaa i BCTYIJICHU B YJICHBI U 3a-
HATHS TPOPECCHOHATILHON JAESTEIbHOCTH, a TAKXKe OC-
HOBaHMSMH JUIS HCKJITIOUESHUS JIMIa U3 OpraHu3aluy [ 3,
c. 178].

5. BaxHbIM (akTOpOM B HMCHOJIB30BaHUHM MeXa-
HU3MOB CaMOpETYJIMPOBAHUs, BKJIIOYas KOHTPOJIBHO-
HaJ30pHYI0 CHCTEMY, BBICTYNAaeT B3aMMOJCHCTBHE
TOCYOZapCTBEHHBIX OPraHOB HCITOJITHUTEIIbHOU BJIACTH,
XO3STHCTBYIOIUX CYOBEKTOB — YYACTHUKOB CaMOpETy-
JMPOBaHMS, CAMOPETYJIHPYEMBIX OpraHHM3aluil U HX
obveauHeHN. B3aumoelcTBrHe CyOBEKTOB YKa3aH-
HBIX OTHOLICHHH OCYIIECTBIISETCS HA OCHOBE OOIINX
HOPM 3aKOHO/IaTENbCTBA O HaJ30PHOM JIESITEIIbHOCTH, &

TaKXke CIELUAIbHBIX MPaBWI, CBA3aHHBIX C PErYIUPO-
BaHMEM HAJ30PHBIX IPOBEPOK BBIIOJHEHUS 00s3a-
TEeNbHBIX TPeOOBaHMI yJYaCTHUKAMHU CaMOpPETyJINpOBa-
Hus. B mocnenHee Bpems 3akoHOAATeNeM MNpennpHU-
HATBl Cephe3HbIE MeEpbl M0  pedOPMHPOBAHHUIO
KOHTPOJIbHO-HA/I30pPHON JIESITENbHOCTH, IOBBIIICHUIO
OTKPBITOCTH W YJIy4IICHHIO MH()OPMAIMOHHOTO B3au-
MOJEHUCTBHS TOCYIapCTBEHHBIX Ha/I30pHBIX OPTAaHOB U
JpYrUX yYaCTHUKOB IaHHOM eATENbHOCTH. B yacTHO-
CTH, K HIM OTHOCHTCSI HCIIOJIb30BaHUE PHCK-OPHEHTH-
POBaHHOTO MOAXOAA, MPH KOTOPOM BBIOOP MHTEHCHB-
HOCTHU KOHTPOJIBHBIX MEPONPUSATUH ONpeieseTcs B 3a-
BHCUMOCTH oT OTHECEHHUS JIeSITeNTbHOCTH
MpeaIpuHIMaTeNed u (UIM) UCIOIb3yEeMBIX UMH NPO-
N3BOJICTBEHHBIX 00BEKTOB K OIpEe/IeJIeHHON KaTeropuu
pHCKa WK ONpe/IelICHHOMY KJlaccy (KaTeropuu) orac-
Hoctu. OTMETHM, 4YTO JaHHBIM MOAXOX BecbkMa
YCIICIIHO TPUMEHSETCS MPU TPOBEACHUN HAA30PHON
JEATEIHOCTH B OTHOIICHUHN XO3SHCTBYIONINX CyOBEK-
TOB — YJaCTHHKOB CaMOpETYJIMpoBaHus. Takxe Hama-
KHMBACTCSl MEKBEIOMCTBEHHOE MH(OPMALIMOHHOE B3a-
HNMOAEHCTBUE NIPU OPTaHU3aLNH U TPOBEICHNH MIPOBE-
pok. Crnenyer OTMETHTh U CO3JaHHME €JHMHOTO peecTpa
MIPOBEPOK JJIsl 0OeCTIeYeH s yueTa IIPOBOJUMBIX FOCY-
JTApCTBEHHBIMHU HAJ30PHBIMH OpTaHaMM MIPOBEPOK U UX
pe3yibTatoB. B ropuauyeckoi nurepaType gaercs mno-
JIOKUTETbHAs OLIEHKAa YKa3aHHBIM HOBOBBEICHUSM,
MOBBIIIAIONINM YPOBEHb HAJ30PHOM JEATEIBHOCTH U
OTKPBIBAIOIINM HOBBIE BO3MOXXHOCTH IS €€ ONTHUMH-
3allMM U NOBBILIEHUS PE3YJIBTaTUBHOCTH [2, ¢. 17].

B 3akoHOmaTenbCcTBE COMEPIKATCS CIICIHANIBHBIE
MpaBWJia O B3aWMOIEHCTBUHU (enepalbHBIX OPTaHOB
WCTIOJTHUTENIFHOHM BJIACTH M YYaCTHUKOB CHCTEMBI Ca-
MOPETYJINPOBAHUs, B TOM YHCIIE ITPU ITPOBEJCHNUH IIPO-
BEPOK, 00YCIIOBJIEHHBIE OCOOBIM CTaTyCOM CaMOpery-
JINPYEMBIX OpraHu3aIuil.

6. [TonBo/g UTOTH TIPOBEJCHHOTO HCCIIEIOBAHNUS,
OTMETHM, YTO OTCYTCTBYIOT CEPhE3HbIE TEOPETHUCCKHUE
noaxoasl st popmupoBanusi 3QGEKTUBHON MOJENH
KOHTPOJIbHO-HA/I30pPHOH CHCTEMBI CaMOpPETYINpPOBa-
HUSI IPEATTPUHIMATEIBCKOHM 1 PO ecCHOHATIBHON Je-
SITEILHOCTH, KOTOpast CETOJIHS 110 CYIIECTBY CO3/1aeTCs
SMIUPUYECKUM TTyTeM. KoHIenus coBepIeHCTBOBA-
HUSI MEXaHH3MOB CaMOpETYJIMPOBaHMS HE JAeT OTBe-
TOB Ha BOIIPOCHI, KAKUM XapaKTepPUCTUKAM JOJIKHBI OT-
BEYATh COCTABIISIOIINE KOHTPOJIBFHOTO MEXaHN3Ma 3J1e-
MEHTBHI, KaK OHU COTIOTYMHSAIOTCS ¥ B3aNMOAEHCTBYIOT.
Jlns HallMOHANBLHBIX OOBEAMHEHUH CaMOpETYIHpye-
MBIX OpTaHM3aINi, BKIIOUYEHHBIX B Ka4eCTBE OIHOTO
13 3JIEMEHTOB 00IIeTOCY1apCTBEHHOH MOJIENTN cCaMope-
TYJIMPOBaHUs, HE HAIUIOCh MECTa CPEeId YJaCTHHUKOB
KOHTPOJIbHO-HAJ30PHON JESITEeIBHOCTU. 3aKOHOJaTe-
JIEM MOPEANpUHATHl MEpbl 10 MOJAEPHU3ALUM KOH-
TPOJIBHO-HAA30PHOM JESTEIbHOCTH, MOBBILIIEHUIO OT-
KPBITOCTH W YJIYYLIEHUIO NH(HOPMALMOHHOTO B3aHMO-
JEUCTBUS TOCYJapCTBEHHBIX HAA30PHBIX OpPraHOB U
JpYyruxX y4aCcTHUKOB JaHHOTO MpoLecca.
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THE QUESTION OF THE LEGAL NATURE OF THE RESULTS OF OPERATIONS OF ARTIFICIAL
INTELLIGENCE

AHnnomauus.

Aemopa/wu cmamsll 3amporyma aKkmydajilbHas mema 0 mom, 4mo ¢ paseumuem CO6peMeHHblX mexHoi02ull 60
6CEM MUpe ocmpo ecmaem 60npoc OXpansvl pe3yibmamos oesmenbHoCcmu UCKYCCMBEHHO20 UHmMelleKkma Ha 3aKo-
HoOamenbHoOM ypogHe. Pazeumue mexnonocuil, C8A3aHHBIX ¢ MAUUHHBIM 0DyYeHueM U 00padomKol OAHHbIX, 00-
CMU2NIO0 MAKO20 BbICOKO20 YPOBHS, YMO CO30AHHbIL U COOMBEMCMBYIOUWUM 0OPA3OM 00YYEHHbIU UCKYCCHIBEHHDIL
UHMeENIEKIM MOJCem CcO30A6amb npous’ge()eHu}z uckyccemea (DICMGOHMCI/I U My3blKU, 6 qacmuocmu), no MHEHUI MHO-
2UX, He omJauvyumsle om npousgedeﬂuﬁ, cozoasaemblx yenosexom. Taxue npous’@e()eﬁuﬂ yuacmeymom 6 cneyuaniu-
3UPOBAHHBIX BbICNABKAX U NPOOAIOMCs Ha aykyuonax. Ilpu smom eo3uuxaem 6onpoc o npasosoii npupooe pe-
3yabmanos oessmenbHoCmu UCKYCCMBEHHO20 uHmejliekma u, 6 4acmuocmu, npunadﬂe:»cptocmu asmopcKux npae
HA 06‘beKmbl, co30anmuble UCKYCCMBEHHbIM UHMENTIEKNOM.

Abstract.

The authors of the article touched upon the actual topic that with the development of modern technologies
around the world the issue of protection of the results of artificial intelligence at the legislative level. The devel-
opment of technologies related to machine learning and data processing has reached such a high level that created
and appropriately trained artificial intelligence can create works of art (painting and music, in particular), ac-
cording to many, indistinguishable from works created by man. Such works participate in specialized exhibitions
and are sold at auctions. This raises the question of the legal nature of the results of artificial intelligence and, in
particular, ownership of copyright on objects created by artificial intelligence.

Knroueevie cnosa: UHmeJlieKkmyalbHas CO5CM6€HHOCW!b, uCKyCCWlGeHHbllZ uHmeJsljiekm, a0oumueHbvle MmexHo-
Jloeuu, npaeo uHmeJl/lekmyaﬂbHOﬁ CO6CW[6€HHOCWIM, nameHmuoe npaeo, L;u¢p06a}l OKOHOMUKA, HeﬁpOHHble cemu,
001auHble BbIYUCTICHUS

Keywords: intellectual property, artificial intelligence, additive technologies, intellectual property law, pa-
tent law, digital economy, neural networks, cloud computing

[porpamma «ludposas 3xoHOMHUKa Poccuiickoii
Ddenepanumy», yTBepxkaeHHas pacriopspkeHneM [Ipasu-
tenbcTBa Poccmiickoit depepauun ot 28.07.2017 Ne
1632-p, cpeny mepedHsi CKBO3HBIX IM(PPOBBIX TEXHO-
JIOTUH MBI YBUANM, HApsAIy C HEHPOHHBIMHU TEXHOJIOTH-
SIMH, TEXHOJIOTMH MCKYCCTBEHHOT'O HMHTeIUIeKTa [1, c.
7]. B Poccun ceroHs CymiecTByeT MHOKECTBO MTPOEK-
TOB, B KOTOPBIX HCIOIB3YETCs] HCKYCCTBEHHBIM HHTEIN-
JIEKT, B CBS3H C OTUM B OJibKadmieM OymaynieM MOXKeT
OCTpPO BCTaTh MpolieMa OXpaHbl Pe3ysIbTaTOB, CO3/a-

BAaEMBbIX MalIMHaMu. [Ipu 3TOM BO3HUKAET TAKXKE BO-
IPOC O MPUHAJJICKHOCTH aBTOPCKHX TIPaB Ha OOBEKTHI,
CO3/IaHHbIE HCKYCCTBEHHBIM HHTEIIEKTOM, C y4ETOM
TOTO YTO I10 O0ILIEMy IpaBHIy aBTOPCKOE MPaBo Iep-
BOHAYaJIbHO BO3HHMKAET Y (PU3MUECKOTO JIMIA, TBOPUE-
CKUM TPYAOM KOTOPOTO pe3ymsTaT coszfmaH (ct. 1257
I'K P®). B Teopun BBICKa3BIBAIOT HECKOJBKO TTOAXO-
JIOB K PELICHUIO JAHHOH MPOOIEMBI.

Bo-nepBbIX, aBTOpCKME NpaBa MOTYT IIPU3HA-
BaThCS 34 CO3JAaTeIeM MCKYCCTBEHHOIO WHTEIUIEKTa
(coOTBETCTBYIOLIMX HEHpOCETEHt), MOCKOJIbKY UMEHHO
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MPY MOMOIIU €r0 TBOPYECKOTO TPyAa (XOTs U omocpe-
JIOBAHHOT'0) BO3HUKIIO mpou3BeacHue. [Ipu atom mpo-
0JIeMOI MOXKET SIBJIATHCS TO, YTO TBOPUCCKUH 3aMbICEI
co3farens He HalpaBJIeH Ha CO3JaHUe COOTBETCTBYIO-
IIMX POU3BEACHUIN HCKYCCTBA.

Bo-BTOpBIX, aBTOpPCKHE TpaBa MOTYT IpPH3HA-
BaThCSI 32 JIUIIOM, HCIIOIB3YIOIIUM UCKYCCTBCHHBIH HH-
TEJIICKT KaK COOTBETCTBYIOIIEE TPOrpaMMHOE 0Oectie-
YeHHWEe, NPUTOM YTO HCKYCCTBEHHBIM HHTEIIEKT II0
CYTH SIBIIICTCS HHCTPYMEHTOM, ITPUMEHIEMBIM IS CO-
31aHUs Mpom3BeneHns. Ho Takoe Mo Jajnexo He Bee-
r71a BHOCUT CBOM TBOPYECKHM BKJIaJ B CO3JIaHUE MPO-
W3BEJICHUS.

[Ipu 3TOM MBI IOKa U C TEXHUYECKOMW, U C TPABO-
BOM TOYKHM 3PCHUS JAJCKH OT TOTO, YTOOBI IPU3HABATH
mpaBa 3a CAaMUM HCKYCCTBEHHBIM MHTEIUIEKTOM, a HC-
KYCCTBEHHBIH HHTEJUICKT, COOTBETCTBEHHO, CYyOBEKTOM
mpaBa, ¢ y4eTOM TOTO YTO UCKYCCTBEHHBIN MHTEIICKT
He oOnamaer U B 0003puMoM OyaymieM, cKopee BCero,
He OyzeT 001agaTh KpUTEPUSIMH, TO3BOJISIOMIAMH IPHU-
3HATH Y HETO HAJIMYHE TIPaBO- U IECCIIOCOOHOCTH.

Takum 00pa3oM, aBTOPCKHE MpaBa Ha OOBEKTHI,
CO3/IaHHbBIC UCKYCCTBCHHBIM HHTEIUICKTOM, OYIYT IpHU-
HaJJIeXKaTh TeM JIMIaM, KOTOpbIe MPSMO WU OIocpe-
JIOBAaHHO BHECITM TBOPYECKUH BKJIA]l B CO3/IaHUE ITPOU3-
BeZieHusA. CaM 1o cebe MCKYCCTBEHHBIM MHTEIICKT HE
MOXKET TOKa MpPHU3HABaThCS aBTOPOM COOTBETCTBYIO-
LIUX MPOU3BEACHUIL.

OTtMeTHM, 4YTO Y HCCIieoBaTeIel TaHHOH 00a-
CTH HET €JITHOTO MHEHHUS O TOM, MOTYT JIU PE3YJIbTaTHI,
KOTOPBIC CO3JJAIOTCA KOMITBIOTEPOM, OBITH KBATTH(HIIN-
POBaHBI KaK 00BbEKTHl HHTEIICKTYaTbHO COOCTBEHHO-
CTH 1 KOMY OyTyT MIPHHAAJICIKATh TIpaBa Ha 3TH Pe3yIib-
TaThl. Borpoc 0 TOM, HY)XHO JIH MEHSTH POCCHICKOE
3aKOHO/IATEILCTBO B TAHHOM Cepe U eClId HYKHO, TO
KakuM 00pa3oM, ocTaeTcsi OTKPHITEIM [2, c. 270, 3, c.
12,4, c. 101].

[To Hamemy MHEHUIO, JUIsI PE3yJIbTATOB JESATEINb-
HOCTH HCKYCCTBEHHOTO WHTEJUIEKTAa TMpPaBHIbHEE
MPEIYCMOTPETh OTIEIBHBIA MPABOBOM PEKUM, HYKHO
OpUCHTHPOBATHCS HA IPEJOCTaBICHHE IIPABOBOM
OXpaHBI pe3yNbTaTaM, CO3/IaBa€MbIM HCKYCCTBEHHBIM
WHTEJUICKTOM, C YIeTOM aHAIN3a BKJIaJa KaXKI0T0 KOH-
KPETHOTO JIHIIA.

BcemupHoii Ha CEroAHsIIIHUN JIEHb SBIISETCS MPO-
0JieMa MPaKTUYECKU TMOJIHOTO OTCYTCTBHSI HOPMATHUB-
HOTO MPaBOBOI'O PETYJIMPOBAHUS IPUMECHEHUS TEXHO-
JIOTUH UCKYCCTBEHHOTO WHTEJUIEKTa W TMpaBooOiaga-
HUS €ro pe3yiabTaTaMH. B  3aKOHOAATEIhCTBE
OTICIBHBIX CTPaH HAYMHAIOT MOSBISATHCS HOPMATHB-
HBIE MIPABOBBIE aKThI PACCMATPUBAEMOTO TIPOOEITLHOTO
mons. Ha3zpena HeoOXOAMMOCTh Pa3BUTHSI U POCCHUH-
CKOT'0 3aKOHOJIATENbCTBA B c(hepe MHTEIUICKTyaIbHOMH
COOCTBEHHOCTH B 4YacTH OOCCIICYCHHUS IIPABOBOM
OXpaHBI PE3yJbTATOB, CO3[ABACMBIX CHCTEMaMH HC-
KYCCTBEHHOT'O MHTCIUICKTA.

Tak, B BenmukoOpuTaHUM TPEAYCMOTPETH BO3-
MO>XHOCTbH TIPEJI0CTaBICHUS TPABOBOI OXpaHbI MPOMU3-
BEJICHUSM, KOTOpBIe co3aaroTcs mammuoi (Computer
generated works), eme B 1998 rony B 3akoHe 00 aBTOp-
CKOM TIpaBe, MPOMBIIIUICHHBIX 00pa3ax u maTeHTax. B
JIAHHOM CJIydae IMpaBooOJafaTeNieM SIBISETCS <JTUIIO,

KOTOpOE MPEANPHHSIIO MEpbI, HEOOXOUMBIE JUISI CO-
3/1aHUs IPOU3BEACHUSI», OTMETUIIA OHA. B SImoHuu, xak
u B Poccum, Ha 3aKOHOIATENLHOM YpPOBHE BOIPOC
OXpaHbl Pe3yNbTaTOB MHTEIEKTYalnbHOH JesTenbHO-
CTH MallIMH NoKa He pemeH. OfHAKO BIACTH CTPaHbI
pa3pabaThIBalOT CTPATETHUECKYIO MPOTpPaMMy, Tpea-
M0JIararoIlyl0 BHECEHUE W3MEHEHUH B 3aKOHOJATEJb-
CTBO C LIENbIO 3aIIMTHl aBTOPCKUX U NATEHTHBIX IIpaB
Ha IPOAYKTbl MHTEJUIEKTYaJbHON NEATENbHOCTH HC-
KYCCTBEHHOI'0 MHTeIIeKTa. IIpyu 3TOM NpaBUTENBCTBO
SInoHnM cyuTaeT, YTO Ha 3aKOHOIATEIbHOM YPOBHE He-
BO3MOXXHO YCTaHOBHTH IPaBOOOJagaTesi, IOCKOIbKY
B KaX/IOM KOHKPETHOM CJIyuyae He0OOXOAUMBIN BKIIaa U
MHUIMATUBA TOJKHBI aHAJIM3UPOBATHCS C YIETOM BCEX
00CTOATENBCTB JIeNa.

B EBporne TeM BpeMeHeM yxe pa3paboTaHa pe3o-
JIFOIMS, IPelycMaTpUBaroias HEeHTpaJIbHbIA MOAXO0 K
mpaBaM 00BEKTOB MHTEILICKTYAIEHOW COOCTBEHHOCTH.
JoxyMmeHT, npeanoxeHHbli EBponapiaMmenToMm, npea-
JlaraeT NpefocTaBisATh pe3yjbTaTaM, KOTOpbIE cO3/a-
IOTCS UCKYCCTBEHHBIM UHTEJUIEKTOM, OXpaHy € YYETOM
HEHTpaNEHON PAaBOCYOBEKTHOCTH, IOTOMY YTO ITOYTH
3a BCEMH IPOTYKTaMU UHTEIUIEKTYalbHOM esTeIbHO-
CTH CTOUT YeJoBeK [5, 6, 7, 8].

HecmoTps Ha pa3HuIly B IOAX01aX K TOJIKOBAHUIO
KPUTEPUEB OXPAHOCIIOCOOHOCTH B OTIEJILHBIX FOPHC-
JTUKIHUAX, 00Iel KOHIIENTYaIbHONH OCHOBOW OCTaeTcs
IIpU3HAHUE aBTOPOM OOBEKTOB aBTOPCKMX IIPaB YeJIo-
BEKa-TBOPIIA; MPOU3BEACHUSM, CO3IaHHBIM CUCTEMOM
HCKYCCTBEHHOTO MHTEIUICKTA, TM00 BooOIIe OyAeT oT-
Ka3aHO B OXpaHe COIIaCHO AEHCTBYIOLIEMY IIPAaBOBOMY
pexxumy, mu00 OYAyT MpUITaraTbCsl YCIIUS U HABBIKH,
9TOOBI TOKa3aTh MPUCYTCTBHE TBOPUECKOTO HAYaja CO
CTOPOHBI YEJIOBEKA B IPOLIECCE CO3/1aHUsI MATUHON KO-
HEYHOTO npoxaykTa [9, c. 149, 10, c. 229].

B nHacrosiiee BpeMsi OTCYTCTBYIOT CTpaHBI, B KO-
TOPBIX Ha 3aKOHOAATEIbHOM YPOBHE JOJDKHBIM 00pa-
30M YperyJIMpOBaHbI BONIPOCH 00eCTIeYeHns TIPaBOBOIL
OXpaHBl Pe3yNbTaTOB, CO3/IaHHBIX CHCTEMaMM HCKYC-
CTBCHHOTO MHTEIIICKTa, B 00JIaCTH aBTOPCKOTO TPaBa;
CYIIECTBYIOIIUE FOPUANICCKHE KOHCTPYKIUH (Taxe B
T€X CTpaHaX, KOTOpbIE CHAEJalX MOIBITKY 3aKOHOAA-
TEJIEHOTO YPETyJINPOBaHU TaHHBIX BONPOCOB (B Bemn-
KOOpUTAaHWY, HAIIPUMEP) HE OTBEYAIOT COBPEMCHHOMY
YPOBHIO M MEPCHEKTUBAM Pa3BUTHsI TEXHOJIOTUH HC-
KYCCTBEHHOTO HHTEJUIEKTa M HE IO3BOJIIOT YETKO U
OJTHO3HAYHO PEIINTh PAcCMaTpPHBAEMBIE MPOOIEMHBIE
ACITIEKTHI; CIIOCOOHOCTH CHCTEM HCKYCCTBEHHOI'O HH-
TEJJICKTa aBTOHOMHO  CO3/1aBaTh  IOTEHIMAJIHHO
OXpPaHOCIOCOOHBIE TIPOM3BENCHUS CTUMYJIHPYET Jie-
06aTel BO BCEM MHpPE O HEOOXOIUMOCTH IIepecMOoTpa
TpPaJMLMOHHBIX CTAHJAPTOB OXpaHbl aBTOPCKOTO NpaBa
C Y4E€TOM Pa3BUTUS TEXHOJIOTMH HUCKYCCTBEHHOIO UH-
TEJJIEKTA.

Urak, He BBI3BIBACT COMHEHHUIA, YTO OOBEKTHI, SIB-
JISIOIIMECS. pe3ylbTaTaMU MCKYCCTBEHHOIO HHTEN-
JIEKTa, OTHOCATCS K OOBEKTaM TPaKTAHCKHX IIPaB,
JIOJDKHBI [TOJIYYUTh OIIPEJIEICHHBIN IIPAaBOBOM CTATYyC,
KOTOPBI 3aBUCUT OT ()YHKIMOHAJIBHOCTH TAKOTO pPe-
3y/nbTaTa, 0COOEHHOCTEH BOIUIONMICHHUS B MaTepUaIb-
HOM OOBEKTE, MEpPhl aBTOHOMHOCTH U CYOBEKTHOCTH
CaMOro HCKYCCTBEHHOIO HHTeuiekTa. llpenmaraem
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BKJIIOYMTH B NEPEUCHb OXPaHsAEMbIX OOBEKTOB MHTEI-
JIEKTyalbHBIX IPaB CO3JaHHBIE CUCTEMaMH HUCKYC-
CTBEHHOTI'0 MHTEJIJIEKTa IPOU3BEACHUS HAyKH, JIUTepa-
TYpBI U UCKYCCTBa, nporpammsl aust DBM, Ga3sl naH-
HBIX, M300pETeHUs,, NPOMBILIUICHHBIE 00pa3lbl |
TOIMOJIOTUM HMHTETPAIBHBIX MHKDPOCXEM, JOINOJIHUB
myHKT 1 ctateu 1225 'K PO yka3anuem Ha Takue 00b-
€KTBIL.
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Abstract

The problems of the constitutional and legal status of the Prosecutor’s Office of the Russian Federation,
evaluates its place and role in the system of state bodies are examined in this article.

Kniouesvie cnosa: npoxypamypa, 20cyoapcmeennvie op2ambl, CUCeMa pa3oeeHust 61acmet.
Keywords: prosecutor's office, government agencies, the system of separation of powers.

«YHUUYTOXKHUTh WIN OCIAa0HUThH 3710, MPOUCTEKAIO-
miee u3 OECTIOPSIKOB B JIeax, HENPaBOCYAHS, B3ATOU-
HUYeCTBAa M 0€33aKOHMs» — ¢ Takoi 3amadeid [1&tp |
BIIepBBIe yupeaun Poccutickyto ITpokyparypy B 1722
roay [5, c. 91]. B cucreme opraHoB rocynapcTBeHHOMN
BJIACTH IPOKypaTypa 3aHHMMaeT 0co0Oe MECTO W B
HACTOSIIEEe BpeMS UAYT CIOPHI MO MOBOAY MeCTa Mpo-
KypaTypbl B CHUCTEME TOCYJapCTBEHHOH BIAcTH, Tak
KaK HET OJIHO3HAYHOT'O MHEHUS Ha 3TOT CUET.

OenepanbHblil 3akoH «O mpokyparype Poccuii-
ckoir @Denepanuu» B cratbe | naer ompenee-
Hue: «IIpokyparypa Poccuiickoit denepannu — enu-
Has QenepaipHas LEHTPAIM30BaHHAS CHCTEMa Opra-
HOB, OCYIIECTBIISIOMIMX HAI30p OT uMeHu Poccuiickoit
Denepanuu Haa30p 3a coOroe-
nueMm Konctutynuu Poccuiickoit @eaepaiinu u uemosn-
HEHUEM 3aKOHOB, KOTOpbIE IEHCTBYIOT Ha TEPPUTOPUHU
Poccuiickoit @Deneparun» [2,c1.1]. B Hacrosmee
BpeMsi OCHOBHOHM (DYHKIMEH NpPOKYpaTyphl SIBISETCS
BBISIBJICHHE HAPYIICHUsSI 3aKOHA U MIPUHIATHE MEP 0 UX
YCTpaHEHUIO, YTO COOTBETCTBYET CTaHAapTaM COBpe-
MEHHOT0 IpaBoBOro rocyaapcTsa. B cratee 2 Koncru-
Ty PO 3akpemnisieT, 4To 4eJI0BEK, €ro npasa U CBO-
0OIBI SBISIOTCS BBICIICH IEHHOCTBIO, TaKKe yKa3bl-
BaeT, YTO MpPHU3HAHUE, COONIOJCHHE W 3allWTa IIpaB
1 cBOOOJ YelmoBeKa M TpakJaHWHA — OOS3aHHOCTh
rocyaapcTsa. [{sl peanuzaluny JaHHOTO PUHIUIA HY-
>KE€H OpraH, KOTOpBIA OyJeT oOecrnedynBaTh BEPXOBEH-
CTBO 3aKOHA U €T0 €IUHCTBA, a TAKKE 3alUIIATh UHTE-
pechl 00I1IeCTBa U TOCYAapCTBa, KPOME TOTO OCYIIECTB-
JSTH HAI30p 32 WCIOJHEHHEM 3aKOHAa OpraHaMu
rOCy/IapCTBEHHOW BIACTH, OpraHaMH MECTHOTO Camo-
YOpaBJIEHUS, HETOCYJApCTBEHHBIMU CTPYKTypaMH, K
TOMY K€ OCYILLECTBIISITh U MHbIE HAIIPABJICHUS 1€ATEb-
HOCTH, onpeneneHHble deaepanbHbIM 3aKOHOM [ 1, cT.
2].

Ha ngaHHbIIl MOMEHT CyIIECTBYET HEMAJIO CTOPOH-
HHUKOB, KOTOpbIE YTBEPXKAAIOT, UTO TPEX BETBEW BIACTH
HEZ0CTAaTOYHO U HEOOXOUMO BBIJICIIUTE MMPOKYPATYPY
B OTJIEJIbHYIO BETBb BacTh. C TaHHBIM yTBEPIKICHUEM
HEJb3s1 He COTIIACUTHCSI, TAaK KaK UMEETCS IOCTATOYHOE
KOJIMYECTBO apTyYMEHTOB B MOJIb3Y JAHHOTO TIOIXOa:

— TPOKypaTypa He BXOAWT HU B OAHY U3 BETBEH
BIIACTH ¥ OCYIIECTBJIACT IaHHBIE €if TOJTHOMOYHS He3a-
BHUCHMO OT JAPYTUX OPraHOB rOCYJapCTBEHHOU BIIACTH;

— MpOKypaTypa OTBEYAET MO BCEM KPUTEPHSM,
KOTOpbIE NPEIbSBISIIOTCS K BETBAM BJIACTH, KpPOME
TOT0 3aHUMAET CBOE MECTO B OOIIEH CUCTEME rocymap-
CTBCHHOW BJIACTH, a TAaKXKE MpEACTaBIsAeT co0o0il cu-
CTEMY OPraHOB IOCYAApCTBEHHOW BJIACTU C OMNpeje-
NEHHBIMU METOJIAMU JIeATEIHHOCTH;

—OHa WMEeT MOJHOMOYHSI, KOTOphIe MPHHAIIC-
JKaT TOJIBKO € W He MOXET OBITh IMOJYMHEHA KaKOMH-
700 U3 CYIIECTBYIONNX BETBEH BIACTH.

B 1o e BpeMsl UMEIOTCS apryMEHTbl U IPOTHUB
JIAHHOTO MOAX0JA!

—ITIPOKypaTypa yIacTBYeT B IIPABOTBOPUECKOI 1
KOOPAWHAIIMOHHOH NeSATeIHbHOCTH;

— OBIBIIWI 3aMECTHTENh IeHepaabHoro IIpoky-
popa P® Anexcanap 3BATHHIICB CUUTAET, 4TO [IpoKy-
parypa P® He umeeT 10CTaTOUHO Pa3BUTOM HOPMATHUB-
HOU 0a3bl, TOTOMY HE MOKET OBITh BbIJIEJICHA B OTAEIb-
HYIO BETBb BJIACTH;

— n3HavassHo, ipu [letpe |, mpokypatypa co3na-
BaJach Kak CIELUAJbHBINA OpraH Mo HaA30py U KOH-
TPOJIIO 32 MCIOJHEHHEM 3aKOHOB, a HE KaK KaK camo-
CTOSITCIILHBIN OpraH BIACTH.

Crnemyer paccMOTpeTh MPOKypaTypy Kak cymeo-
HYI0 BeTBb BiacTH. B cratbe 1 denepanbHoro 3akoHa
«O mpokyparype Poccuiickoii denepauun» TroBO-
PHUTCS, YTONIPOKYPOPHI YYacTBYIOT B PAacCMOTPECHUHU
Jiell cyaMu, apOUTPaKHBIMU CyAaMH, ONPOTECTOBBI-
BAaIOT IPOTHBOPEYAIIIE 3aKOHY PELIeHUs, IPUTOBOPHI,
oTpeNiesIeHNs] ¥ TOCTaHOBiIeHus cynoB [2, cT.1]. To
€CTh B JAHHOM HalpaBJICHUH OCHOBHAs! ()YHKIIMH MPO-
KypaTypsl — COJIeHiCTBHE IIPAaBOCYIHIO.

Kounctutytus P® B crathe 1 rnacut: «CyneOHas
BJIACTH OCYIIECTBISCTCS IIOCPEICTBOM KOHCTHTYIIHOH-
HOTO, aJIMAHUCTPATUBHOTO, TPAKIAHCKOTO U YTOJOB-
HOTO cymompousBoacTBay [1, cr. 1]. Takum oOpa3om,
MPOKypaTypa y4acTBYeT BO BCEX BHIAX CYIOIPOU3-
BoacTBa. Takke craThs 37 yrojoBHO-IpOLECCYalb-
HOTO Kojekca P® 3akperiser, 9To MpoOKypop, B XOze
CyIeOHOr0 MPOM3BOJCTBA MO YrOJIOBHOMY JIENTy, MOJ-
JIEpP>KUBAET TOCYIapCTBEHHOE OOBHHEHHE, oOecreyun-
Basl €ro 3aKOHHOCTb U 000CHOBAaHHOCTH [3, cT. 37].

BcrnencTue 3TOro MO>KHO IPUBECTH APTYMEHTHI B
HOJIB3y TAKOTO MOJX0/A!

— IPOKypaTypa ABISIETCS KOHCTUTYITHOHHBIM Op-
TaHOM, KOTOpasi 00ecreynBaeT KOHCTUTYIIHOHHYIO 3a-
KOHHOCTH (Ha ocHOBaHuU KoHcTHTymu P®);

— npokypatypa B P@ — 310 (enepanbHbIil KOH-
CTHTYLIMOHHBIA OpraH C 0COOBIM CTAaTYCOM, KOTOPBIH
OCYIIECTBIISIET (DYHKIMH C/IEPKEK U IIPOTHBOBECOB (II.
«o» c1. 71 Koncrurynun P®);

— IPOKypaTypa pean3yeT BOIIO TOCYAapCTBA 110
Ha30py, codmonenneM Koncturymuu PO u ncnomae-
HHEM 3aKOHOB.

HecwmoTps Ha BBIMIECKa3aHHBIE TOBOIBI, IPOKYypa-
Typa HUKaK He MOYKET OTHOCHUTCS K OpraHaM cyaeOHOH
BIIACTH, TaK Kak B ctaTbe 18 Koncturynun PO ynomu-
Haetcs, 4To npaBocyaue B Poccuiickoit denepanuun
ocyuiecTBisieTcs: Tonbko cynom [1, cr. 18]. Crour 3a-
METHTb, €CJIM OBl MPOKYpaTypa OTHOCWIIACh K Cy/e0-
HOW BETBU BJIACTH, TO JaHHOE MOJIOKEHHE HApPYILIUIO
ObI MPUHIUI COCTS3aTEIFHOCTH Cy1eOHOT0 Ipolecca.

Hewmanas gacts npaBoBei0B, MPo}heccopoB U yde-
HBIX CYHMTAET, YTO MPOKYpaTypa JOJDKHA BXOJUTH B Op-
TaHW3alMOHHBIE CTPYKTYphl B KadecTBE OpraHa
Ha/j30pa MuHHCTEPCTBA IOCTUIMN WK B CyJeOHYIO CH-
CTEMYy B POJI OpraHa, KOTOPBIA BO30YKIaeT yroioB-
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HOE IpecieIoBaHue, TAKKE MOAAEPKUBAIOILETO TOCY-
JApCTBEeHHOE OOBUHEHME. YacTh y4YeHBIX B cdepe
npaBa Poccun npuaepkuBarOTCsl MHEHHUS, YTO MPOKY-
patypa SBISCTCS OCOOBIM MEXaHHU3MOM IO OTHOIIIE-
HHUIO KO BCEM OCTaJbHBIM BeTBSAM BiiacTH. K npumepy,
npodeccop U TOKTOp IOPUAMYECKUX HAYK AJICKCaHIp
BoiikoB cuuTaet, 4TO MPOKypaTypa SIBISETCA OPraHOM
rocyapcTBa Mo HaA30py 3a 3aKOHHOCTBIO, JESATENb-
HOCTH CBOIO BEAYIIUN B paBHOW CTENEHH KaK MO OTHO-
[ICHUIO K 3aKOHOIaTEIbHOM, HCTIOTHUTEILHOM, TaK U K
cynebHol BeTBH Biactu[4, c¢. 198]. To ecTh Bce TpH
BETBU BJIACTU HYXXHO JOMOJHUTH MEXaHU3MaMH CIep-
’KuBaHusl U KOHTposia. B Poccuu manHyro posib mpu-
3BaHbI BBHIMIOJHATH OPTaHbl MPOKYPaTyphl, KOTOPHIE, B
CBOIO OYepe]lb, MPUHUMAIOT U YCTaHABIUBAIOT MEPbI
MO YCTPAHCHUIO JFOOBIX HAPYIICHUH 3aKOHA.

Takum 06pa3oM, MOXKHO ¢JIeaTh BBIBOJI, UTO IIPO-
KypaTypa — HE3aBHCHMBIA OpPTaH BJIACTH, KOTOPBIA OT
umenn Poccuiickoit denepannn OCyIECTBISCT KOH-
TPOJIb M HAJI30p 32 UCTIOJHEHHUEM 3aKOHOB, TaKXKe JeH-
cTByOmUX Ha Tepputopun PD, xpome Ham30pHBIX
(yHKIINH, TPOKYypaTypa OCYIIECTBIACT U HHbIC (DYHK-
uvd. Ha 1aHHBIE MOMEHT KOHCTUTYLIHOHHO-TIPABOBOM
CTaTyC MPOKYpaTypbl HENb3s OTHECTH K KaKOH-THOo
BCTBU BJIACTHU. B yCJ'IOBI/ISIX COBpeMeHHOFO I[eMOKpaTI/I—
94eCcKOro o0IecTBa mpokyparypa P 3anumaer Heon-
HO3HauHOe MecTo. He BX0Oas HU B OAHY U3 BETBEH roc-
YIapCTBEHHOHN BJIACTH, UMes OCOOBIM MpPaBOBOW CTa-
TyC, OHa SBIAETCS BaXHBIM SJEMEHTOM CHCTEMBI
CHepKeK W MPOTUBOBECOB, UYTO CIIOCOOCTBYET IpaMoT-

YK 342.5

HOMY (DYHKIMOHMPOBAHHMIO T'OCYAApCTBEHHBIX Opra-
HOB TPAJULIMOHHBIX BETBEH BJIACTH B COOTBETCTBUU C
Koncturynueit Poccuiickoit @eneparuu u denepains-
HBIMU 3aKOHaMu. HyXXHO OTMETHUTh, YTO HE3aBHCH-
MOCTb — TJIaBHOE YCJIOBHE JJIsl YCIIEITHOTO (pYHKINO-
HUPOBaHMSA MPOKYypaTypbl Kak opraHa B cdepe
HazA30pa.
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Annomayusn:

B Oanmnoti cmamee paccmampugaromcsa nyoauuHsvlie CIyWanus, KaKk popma HenocpeoCmeenHo2o yuacmus

HacelleHus 6 ocyuecmeyleHuu MecntHozco camoynpaesierust.

Abstract

The public hearings as a form of direct participation of the population in the implementation of local govern-

ment, are considered in this article.
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obpaszosarue.

B Omnpenenennu Koncrurynuonsoro Cyna PO ot
15.07.2010 N 931-O-O roBopurcsi, 0 TOM, YTO ITyOIHd-
HBIC CITyIIaHMS HE SBIAIOTCS (OPMOI OCYIIECTBICHUS
BaacTu HaceneHueM'. Llenbro myGaMUHBIX CIyLIAHMIH
SBJISIETCS BBISBIICHUE MHEHHS, JINOO PACXOXKACHUH BO
MHEHUSIX, UIMEIOIINX KOJUICKTHBHBIN, a HE WHIUBHIY-
aJIbHBIHN XapakTep. To eCTb, ITIaBHBIM SIBIISCTCS MHEHHUE
KOJUICKTUBHOT'O OOJIBIIMHCTBA, @ HE OJHOTO JIMIA.
Ienb KOMIEKTUBHOTO MHEHHUS - BEIOPATh OOIIECTBEHHO
3HAYMMBbIE BOMPOCHI, KOTOpPBIE BOJIHYIOT HaceleHUe U
PEIIUTh UX.

Ha nyGnuunble ciymanus o0s3aTeNbHO BBIHO-
CATCS TaKUE BOIPOCHI KaK:

— TIPOEKT aKTa, B KOTOPOM TOBOPUTCS 00 M3Me-
HEHUSIX OJHOTO BHJA Pa3pEUICHHOTO B HCIOIb30BaHUHI
y4JacTKa Ha JIpyrod BHL;

— TPOEKT aKTa F'eHEPAIFHOTO IUIAHA MOCEICHUS
¥ TOPOJICKOTO OKPYTa;

— TIPOEKT aKTa O BHECEHWU HU3MEHEHUH B IeHe-
pasIbHBIH IJIaH MOCEJIEHUS U FOPOJICKOr0 OKPYTa;

— IPOEKT MPABUI 3eMEIBHOTO MOJIb30BAHHUS;

— MPOEKT aKTa O NMPEeIOCTABICHUHU Pa3peIICHUs
Ha YCJIOBHO pa3pelleHHbII BU KOTOPBIM MOKHO I10JIb-
30BaThCH;

— TIPOEKT aKTa O MPEAOCTABICHUU IIpaBa Ha OT-
KJIOHEHHUE OT IPEeNIbHBIX TapaMeTPOB Pa3pPEIICHHOTO
CTPOUTENBCTBA;

— IIPOEKT IUIAHMPOBKHU U IIPOEKT MEKEBAHUS TEP-
puTOpHH ;

Takue cirymaHust MPOBOAATCS B COOTBETCTBHU C
YCTaBOM MYHHIIUIIAIFHOTO 00pa30BaHus.

[lyGnuuHble CchOymiaHus OPTraHU3YIOTCA CTaH-
JIapTHO - B (hopMe cOOpaHUii, Ha KOTOpBIE MpHUIJIalia-
IOTCSl TIPEACTaBUTENN OOIIECTBEHHOCTH, EMyTaThl U
JIOJDKHOCTHBIE JIMIIA OPTaHOB MECTHOTO CaMOYTIpaBJIe-
Hus, npencrasutenin CMU u rpaxaaHe, KOTopble 3a-
MHTEPECOBaHBI B ITyOJIMYHBIX CITyIIaHUSX.

Ha ciynranust BBIHOCSITCSI pa3HbI€ BOTIPOCHI, KOTO-
pble OTIINYAIOTCS 110 CBOEMY cojiepkannio. HopmaTus-
Hasg 0a3a MHOTMX MYHHUIMIIQIBGHBIX OOpa30oBaHMH He
MOT'YT BBIpa0OTaTh MPOLEAYPY NMPOBEICHUS IMyOInd-
HBIX CIYIIaHWH B 3aBHCHUMOCTH OT COZIEp)KaHHUS IO-
CTaBJICHHOTO BOIPOCA. ITO BO MHOTOM SIBIISIETCS IIPO-
O6emoM B 3akoHOmatenbcTBe. M cHmxkaeT 3¢ddekTus-
HOCTh IMyOJIMYHBIX CIyIIaHuid. B OCHOBHOM JaHHBIN
npober renaeT MyOJUYHBIE CIyIIaHus (OpPMabHBIM,
YTO SIBJIAETCSI MUHYCOM JUISI MyHHUIUIIATBHOTO 00pa3o-
BaHMs, Y KOTOPOTO €CTh CBOSI HOpMaTHBHas 0a3a.

Kpome Toro, ecnu MHUIIMIATOPOM CITYIIaHUH SBIIS-
€Tcsl TpakJaHWH, TO IpaBa Ha CIyIIaHHs JOJDKHA
MMETh ONpe/IeNICHHbIE rapanTHH. Takum 00pa3oMm, eciin
JKE CIyIIaHWe NPOMCXOIUT MO MHUIMATUBE TPaKAaH,
SIBJISIETCS JIM 3TO MPABOM WM OOS3aHHOCTBIO 3aKOHO-
JaTe’IbHOTOo opraHa. [loaToMy B MOJIOKEHNH O MyOIHd-
HBIX CITYIIAHUSIX HY)KHO 3aKPEIHUTh OCHOBAHUS IS OT-
Kaza.

! Onpenenenue Koncrurynuonnoro Cyna Pd or 15.07.2010 N 931-
0-O // Bectauk Koncrurynuonnoro Cyzna P®. 2011. N 2.

MHorue aBTOpB! IOPUANYECKON JuTepaTyphl MH-
LIYT, YTO TOJIOKEHNUS, B KOTOPBIX OTHCBHIBAETCS OPA-
JOK TPOBEACHUs IMyONMYHBIX CIyIIaHWH, COAEpIKAT
HOPMBI, KOTOPBIE MOJHOCTHIO OTPAaHWIHMBAIOT CITyIIIa-
Hust 2. BOT 01HO U3 Tpe6GOBAHMIA IIONOKEHHS: B ITyOIHY-
HBIX CITyIIaHMS JOJDKHBI y4aCTBOBATH TOJIBKO aKKPEIH-
TOBaHHEIC KypHAIHUCTH (pencrasurenn CMU), koto-
pele HaXOJATCS npu aJMUHHUCTpalUu
MYHUIUAIAIBHOTO 00pa30BaHMs, YTO HEraTHBHBIM 00-
Pa3oM CKIIa/IbIBaeTCs Ha J0OPOCOBECTHOM IIPOBEICHUH
ITyOJIMYHBIX CITYIIAHHUH.

[To oxOHYaHMIO KaXKIOTO ITyOJIMYHOTO CITyLIaHUS
JIOJDKEH OBITh MOATOTOBJIEH UTOTOBBIA JOKYMEHT. DTO
MOXeET OBITh, KAK PEKOMEHIANNS, TaK U 3aKJIIOUYCHHE.
Ho B HacTosmiee BpeMst HUKTO HE 3HAET KaK TOTOBHUTCS
9TOT IOKYMEHT. Bce 1 moxenaHus TaM yqUTBIBAIOTCS,
WJIN HET. DTO elle OJHH NMpoOe B MooXeH!H. B aTom
cilyqae IyOJIWYHBIC CIYHIAaHUS MOJHOCTBIO TEPSIOT
CBOM CMBICH. 3aueM Torja rpaxaaHaM [aroT TakKoe
npaBo? Eciau oprkoMUTET HEKOMIIETEHTEH B CBOCH pa-
oore.

Takxum o6pa3oM, ciymaHus OyIyT ABIATbCA Aeii-
CTBUTEIbHBIMH, €CIIH:

— €CIIM BCe 3aMHTEepECOBaHHBIE JIUIa OBLIM U3BE-
IIEHBI, O TOM YTO COCTOSATCS ITyOJIMYHbIC CITyIIIaHHS;

— eciy ObUTH BEICITYIIaHBI BCE MHEHUS I'PakKAaH;

— ecnu ObuTa TIpOBeleHA TIOJHAs (ukcanms
YCIBIIIAHHOTO;

— ecsu OBbUIO MPUHSTO PEIIeHUE, C yYEeTOM MHe-
HUSI TPaK/AaH M HUYEro He ObLIO YITyIIeHO;

Ho cyne6nas mpakTHka MMoKa3bIBaeT, YTO Pe3yIlb-
TaTHI MyOMUYIHBIX CIYIIaHUH, KOTOpbIe ObUIH 3a(UKCH-
POBaHBI U IO KOTOPHIM OBUIO BBIHECEHO PEIICHHE, HE
MOTYT OBITh OCTIOPEHBI B CYJIE.

Ectp uckimoueHue, caMocTOSTENbHBIE TpeOoBa-
HUSI BCE )K€ MOKHO OCIIOPHTBH B CyAE€OHOM IIOpSJKE,
€CIIM J10 BHIHECCHMS PEUICHUs 0 MyOJMIHBIM CITyIIa-
HUSIM, HEe OBIJI M3TOTOBJIEH aKT OPraHOB MECTHOH BIIa-
CcTH.

U mostomy, opraHaM MECTHOH BIIaCTH NMPHUAETCS
OpraHu30BaTh BTOpbIE chymaHus. Ha koTopbsiM
JIOJDKHBI OBITh YUTEHBI BCE TPEABIIyIINe Heqo9eTsl. 1
BBIHECEHO CHpaBeainBoe pemeHue. Kotopoe momHo-
CTBIO YHOBJIETBOPUT HaceneHue. Y He macT moTepsTh
JIOBEpHE K OPTaHy MECTHOH BIACTH.

B ropuauueckoit iuteparype 0TMEYaeTcsi, 4To 3a-
4acTyl0 MyOJWYHBIE CIyIIaHUS MOAMEHSIOTCA (op-
MaJIbHBIM 00O3HAYeHHEM y4yeTa MHEHHs HacelleHUs
IIpU MPUHATUHM PEIICHUI OpraHaMu MECTHOTO CaMo-
yIpaBJIEHUs, YTO MOXET paccMaTpUBaTbCA KakK Orpa-
HUYEHHUE NIPAB HACEJICHHUS U OTJACIBHOrO IpakJaHWHA
HA y4acTHE B OCYIIECTBIEHUN MECTHOTO CaMOYIIpaBJIe-
HUSL.

JleMOKpaTHi0O MOMKHO OXapaKTepH30BaTh Kak
(hopMy mpaBiIeHUs, PU KOTOPOH HET KECTKUX OTPaHU-
YEHUH, IEH3YPbI U 3aIIPETOB CO CTOPOHBI TOCY1apCTBa,

2 Bypos B. Ilponenypa nmy6muunbix ciymanuii 2017 N 33. C. 256.
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HapoJi caM MOJKEeT IPHHHMaTh Ba)KHBIC PEILCHMS,
Y4acTBOBATh B IPUHATUH 3aKOHOB.

BonensbsiBieHne B paMKkax pOCCHHCKOTO 3aKOHO-
JIaTeNIbCTBA, HAPOJA MOXET OCYLIECTBIISITH B (opMme
HETIOCPEICTBEHHOW U MPEACTaBUTEILHOM IEMOKPATHH,
kak yka3zaHo B Koncrurynmm Poccmm. Cromt 3aoct-
pPHUTH BHUMaHHE UMEHHO Ha NEPBOH (opme.

OTUMOJOTHYECKH 3TO IeMOKpatus 0e3 mocpen-
HHUKOB, T. €. 3TO yYaCTHE HaceleHUs 0e3 m30mpaeMbIX
MPEACTaBUTENCH, COOTBETCTBYIOIINX OpPraHOB HIIH
JOIDKHOCTHBIX JHI. C IOMOIIbI0 MHCTUTYTOB HEMO-
CPE/ICTBEHHOM JEMOKpAaTHUH HACElICHHE MaKCHMAallbHO
NpUOIMKEHO K OCYIIECTBICHHUIO BIIACTH.
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MODELS OF SOCIAL STATE.

Annomauusn

Hcmopuﬂ HblHeWHe2o cmojemus nokasaid, 4mo Mexanusmvl peaiusayuu uoeiti COYUAIbHO20 20cy0apcm6a

Mo2ym omaudamscs Opye om opyed. 3a nociesoenubvie 200bl 8 pA36UMbIX CHIPAHAX C PLIHOYHOU IKOHOMUKOLL Cl1O-
IHCUIUCH pA3IUYHbLE Mmooenu COYUAIbHBIX eocy()apcmc;, a makoice pa3iudtHoble MexaHu3mol peaiuszayuu COL;uCL/ZbHO]Z
noaumuxu. Cpedu HUX MOJICHO GblOeNUMb HECKOAbKO MoOeell: TUOEpaIbHyI0, KOHCEPBAMUBHYIO, COUUAI-0eMO-
Kpamu4eckyo, KOHMUHeHmManibHO-e8PONECKYI0, KOPHOPAMUBHYIO.

Abstract

The history of this century has demonstrated that the mechanisms of implementation of the ideas of the social
state can be fundamentally different. In the post-war years, the developed countries of the world with market
economies have developed different models of social States and, accordingly, different mechanisms for the imple-
mentation of social policy. Among them there are several models: liberal, conservative, social democratic, conti-

nental European, corporate.

Knrouesnie cnosa: coyuaibroe 2ocyc)apcm80, Mooenu COUUAIbHO20 eocydapcmea, KOHcepeamueHas, aube-

paivHas, couuazz—demoxpamuuecxaﬂ Mooenu.

Key words: social state, models of social state, conservative, liberal, Social democratic models.

B o0GmecTBe cymiecTByeT 1Ba IPUHIKIA TOCTPOE-
HUS COITMAITBHOTO TocyaapcTra. ['ocyaapcTBo 6iaroco-
CTOSIHMSI TapaHTHPYeT CpEJHHE COLMaJbHbIE CTaH-
JIapThl, & UMEHHO: B TIEHCHSIX, Me100CITyKUBaHHUH, 00-
pa3oBaHUM, HO IS BCEX.

A mubepasibHOE OOIIECTBO TapaHTHPYET TOJIBKO
MUHHMAJbHBIC CTaHIAPTHl, U TOTOMY OCCIIOKOUTCS
TOJILKO O CaMOH ys3BHUMOH KaTeropuu rpaxiaaH. Tem
CaMBIM CTPOSTCSI MOJICIIU COITUAIBHOTO TOCY/IapCTBa.

B ocHoBe nubepaibHOM, MO0 aHTIIOCAKCOHCKOM
MOJIETIH COLMAILHOTO TOCYJapcTBa HaXOIMTCS MHIH-
BUAyaNbHBIA mpUHOUT. OH MOapa3yMeBaeT JUYHYIO
OTBETCTBEHHOCTh KAXKAOTO WIEHa OOIIECTBa 3a CBOIO
cynp0y U cynp0y CBOeH ceMbH. 3HAYMMOCTh TOCyIap-
CTBa B 3TOW MOJIeIM MUHUMH3UpoBaHa. OHO OepeT Ha
ce0s OTBETCTBEHHOCTH TOJIBKO 32 COXPAHEHUE MHHU-
MaJIbHOW IPUOBUTH BCEX TPaKIAaH U 32 OTHOCHTEIBHOE
OnarococTosiHue cnabblX W 00€3[0JIEHHBIX JKUTEIEH.

Kpome Toro, 0HO MakKCHManbHO CTUMYIHPYET hopMy-
JUPOBAHKE W Pa3BUTHE B OOIIECTBE Pa3NUYHBIX (opm
HETOCYIAapCTBEHHOTO COITHAIFHOTO CTPaXOBAHMUS H CO-
OUATFHON TOJAEPIKKH, a TAK)KE PA3ITUUHBIX CPEICTB U
CIOCOOOB TIONyYeHHWS W TIOBBIIMICHUS TpakKIaHAMHU
CBOMX I0XOAOB. /laHHAs MOJENH COIMAIBHOTO TOCY-
JapcTBa npucyma TakuM crpadam. kak CIIA, Anrnus,

Wpnangus [1, c. 509].

Couman-neMoKpaTHIecKasl MOJeNb J1aeT Oasuc-
Hoe o0ecrieYeHne BCeM JKUTEIISIM 1 (PMHAHCHPYETCS 3a
CUeT HAJIOrOB, KOTOpbIE IJIATAT BCe rpaxaaHe. B ato
YHCIO BXOAUT U Koponb. IIpumepom Takoit Monenu
MOJKHO IIpuBecTH cTpany llIBeruro. B Takom rocymap-
CTBE TpakaaHe 00Jagar0T PaBHBIMU BO3MOKHOCTSIMH
JUISL yIOBJIETBOPEHUSI CBOMX MaTepUalIbHBIX TOTPEOHO-
CTeH M 3ampocoB JyXOBHOM ku3HU. ['ocynmapcTBo ra-
PaHTHPYET IPakJAHCKHUE, MOJTUTHIECKHUE, SIKOHOMHIEC-
CKHE U COLlMaJIbHBIC IIPaBa, pacCMaTpHUBaET COMIKCHUE
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JIOXOJIOB U J)KN3HEHHBIX BO3MOXKHOCTEH B KaYeCTBE OC-
HOBHOT'O MATEpPHUAILHOTO M MPABOBOTO YCJIOBHUS CBO-
00/1bI KaXJI0T0 IpakJaHuHa. ['ocyJapcTBO M 3KOHO-
MHKa CYLIECTBYIOT AJISI JIIOAEH, a He Ha000pOoT - TJIaB-
HBIA MPHHOUN 3TOr0 rocydapctBa. ConuanbHas
ToCyapCTBEHHAS TTOJIMTHKA HUKAK HE SBISIETCS yCITy-
TO T MIJIOCTBIO BJIACTH, 3TO - TIpsiMasi 00S3aHHOCTh
rocynapcTsa [2, c. 214].

KoHTuHEHTaNIBEHO-€BpONIEIICKOE COLUAIBHOE TOC-
yIapcTBO (IaHHas MOIENb pacrpocTpansercs B ['ep-
MaHHH) coyeTaeT 60pb0y MPOTUB OETHOCTH C obectie-
YCHUEM JIOCTOIHOTO YPOBHS JKU3HHU BCEM TPaXKIAHAM.
Cucrema COIMAILHOTO CTPaxOBaHUS CTPOUTCS IO Me-
TOJY J0JICBOTO OTYHCIICHUS B3HOCOB paOOTAIOIUMHU 1
pabortonarensiMu. ['ocynapcTBo ke BMecTe ¢ COIHab-
HBIMHU TIAPTHEPAMHU PETYIIUPYET PHIHOK TPyJa, COKpa-
1ras 6e3padboTuiry.

Taxoke, CymIeCTBYyeT elle OJHa MOJICIb COIHAalb-
HOTO TOCYJapCTBa, a IMEHHO KopriopaTuBHas. JlaHHOE
rOCyapcTBO, KOTOpOe OepeT Ha ce0sl OTBETCTBEHHOCTh
3a OJaromoiryyue CBOMX TpaKIaH, HO IPH 3TOM OOJIb-
IIYIO 9acTh COIUANBHBIX O0S3aHHOCTEH JEJIerHpyeT B
YaCTHBIA CEKTOP, MPUHYXKJIAsl €T0 K y4acTHIO B peaju-
3alliU TOCYyJapCTBECHHBIX COLIUAJIBHBIX ITPOTPaMM. 3Ha-
YUTEIBHYIO YaCTh COI[HAIbHON 3a00THI O CBOMX paboT-
HUKaX OepyT Ha ce0sl caMM MPEANPUATHS U OpraHu3a-
MM, a UMEHHO: OIUIa4YMBAIOT PAacXoJbl Ha OOydeHue

YK 342.3

NepCoHaNa, pealu3ylT MPOrpaMMbl IEHCHOHHOIO
obecrieueHusi, 6epyT Ha ceOs OIIaTy MEIULMHCKUX U
JPYTUX COLUATIBHBIX YCIyT. DTa MOJIEb CYLIECTBYET B
ABctpun, benbruu, I'epmanuu, Uranuu, Upnanauu,
Hunepnannax, @pannumn.

Bri0op onpeneneHHOM MOICTH peaTn3aIiiiy COIIH-
aJIbHOW MOJUTUKHU 3aBUCHUT OT UCTOPUYECKUX U COLUO-
KyJNbTYpHBIX YCIIOBHH, a TaK)e ONpPENEeNseTcsl KOH-
KPETHBIM THIIOM OOIIECTBEHHO - IIOJUTHYECKOTO
ycTpoiicTBa rocyaapcrsa. ConuanbHOE TOCYIapCTBO B
COBPEMEHHBIX YCIIOBHAX BCETAA MOAPa3yMeBaeT HAIU-
YHe CHIBHOTO T'OCY/IapCTBa, CIIOCOOHOTO HECTH OTBET-
CTBEHHOCTh 3a Pa3BUTHE UYEIOBEYECKUX PECYpPCOB U
HaJIMYUe Pa3BUTHIX MHCTUTYTOB TPAXKIAaHCKOTo 001IIe-
CTBa, CIIOCOOHBIX MOCTaBUTH T'OCYAAPCTBO IOJ CBOM
KOHTpOJIb [3, ¢. 237].
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Annomauusn

B dannoti cmamve paccmampusaomes Hekomopwvie npodieMbl OMHOCUMENLHO (POPMbL COBPEMEHHO20 POC-
cutickoeo eocyoapcmea. Ommedeno, 4mo OHA 3A8UCUM 80 MHO2OM OM yeaell, CIOSWUX nepeo 20cyoapcmeom,
MeppUmMoOPUAibHbIX 0COOEHHOCMEll 20CY0aPCMEd, a MaKxice Om KyJlbmypsl 00uecmasa.

Abstract

This article discusses some of the problems regarding the form of the modern Russian state. It was noted that
it depends largely on the objectives of the state, the territorial characteristics of the state, as well as the culture of

society.

Knrouegvie cnosa: popma zocyoapcmsa, ghopma 2ocydapcmeennozo ycmpoucmsa, gedepamuroe ycmpotui-
cmeo, hopma npaeienust, pecnyboiuKa, NOJUMUYECKUN PeNCUM, OeMOKPAMUSL.
Key words: form of state, form of government, federal structure, form of government, republic, political re-

gime, democracy.

B paznuuHBIX cTpaHax TOCyAapCTBEHHBIE (DOPMEI
HMECIOT CBOM OCOOCHHOCTH, XapaKTepHbIC MPU3HaKu. B
peaNbHON XU3HW HaOJIOaeTCs HeoObIYaitHOe pas3Ho-
obpasue dpopM rocynapcrpa. Kaxxaoe rocynapcTo mo-
CBOEMY 3aKpeIUISIET CUCTEMY OPraHOB, UX MOJTHOMOYHS
U CBSI3U JIPYT C IPYTOM U HACEICHUCM.

ITox hopmoii rocynapcTBa MIOHMMAETCS OpraHU3a-
st FOCyIIapCTBCHHOﬁ BJIaCTH, KOTOpasd BBIPAXXCHA B
TOCyJapCTBEHHOM YCTpOMCTBE, (OpMe TpaBICHUS U
MTOJTUTHIECKOTO PeKUMa.

®opma rocy1apcTBEHHOT'O YCTPOUCTBA — 3TO CIO-
co0 pacrpeesieHHsl TOCyIapCTBEHHOM BIACTH MEXKAY
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LEHTPaJbHBIMU OpPraHaMu U OpraHaMy BIACTH, HAXO-
JAIIMXCA HA OTAEIBbHBIX TEPPUTOPUSIX CTpaHbl. B co-
BPEMEHHOW HayKe BBIICISIIOT ABE (OPMBI rocypaap-
CTBEHHO-TEPPUTOPHUAILHOTO YCTPOMCTBA: (erepaTus-
Has 1 yHutapHas. [log denepaTuBHBIM rocy1apCcTBOM
MOHMMAETCSI CIOJKHOE COIO3HOE TOCYIapcTBO, YacTH
KOTOpPOTO SIBISIFOTCSI  CaMOCTOSITEJIHBIMH  TOCYyZap-
CTBaMH HJIH K€ TOCYIapCTBEHHBIMH OOPa30BaHUSIMU,
KOTOpBIe 00NaatoT cyBepeHuTeT. JlanHas ¢popma roc-
yIapCTBEHHOTO YCTPOHCTBA Oa3MpyeTcsl Ha MPHUHIIUIIE
JIEEHTpaIN3aluy BIacTU. [aHHBIA COI03 OCHOBBIBA-
ercss Ha (enepaTUBHON KOHCTUTYLMM WM Ha JIOrO-
Bope. B Takux rocymapcrBax cyOBeKTHI (enepanuu
UMEIOT COOCTBEHHBIE TIOJTHOMOYHS, KOTOPhIE HE MOTYT
B OJTHOCTOPOHHEM IOPSIJIKE OBITH N3MEHEHBI IICHTPaAJIb-
HOM BJIACTBIO.

IMox ¢opmoii mpaBneHus MOHUMAETCS CHOCOOBI
00pa30BaHMAX BBICHIMX OPraHOB TIOCYNAPCTBEHHOMH
BJIACTH, a TAKXeE ITOPSAAOK PaCHpENeNICHHs ITOJHOMO-
YUl MEXIy HUMHU. B 1opuanueckoil Hayke BBIAEISIOT
JIBE€ OCHOBHBIC (DOPMBI IIPABICHHS: pecIyOnuKy (map-
JAMEHTCKYI0, TPE3UACHTCKYIO, MOIYNPE3UIECHTCKYIO)
U MOHApXHI0 (HEOTPaHHMUEHHYI0 U OTPaHHYEHHYIO).
CoBpeMeHHbIEe pecyOIMKaHCKUue (OPMBI XapaKTepu-
3YIOTCSl CIEAYIOLIMM: B NPE3HACHTCKOI pecryOinke
rJlaBa rocyapcTBa U30MpaeTcst TpaXKIaHaMyu U JTMYHO
(hopMHpyeT NPaBUTENLCTBO, MOJOTYETHOE HCKIIOYH-
TeNbHO eMy. [lapiaMeHT He HMeeT NpaBa BEIHOCUTH BO-
TYM HEIOBEPHS, OJHAKO IIPE3UACHT JINIICH TpaBa po-
ciycka mapiamenTa (Mekcuka, CIIA). B mapmament-
CKHX pecryOiimKax TjaBa TrocyaapcTBa H30Mpaercs
MapJIaMEeHTOM, TI1aBOH MPaBUTEIILCTBA SIBISETCS JIHIAEP
NapTHH, KOTopasi BEIMTpana Ha BbliOOpax. [IpaBuresns-
CTBO IIOJIOTYETHO TapiamMeHTty. Ecnm ke mapiamMeHT
BBIHOCHT BOTYM HEJIOBEpHs, TO IPAaBUTEIHCTBO aBTO-
MaTH4yecku nojaetr B orctaBky (PPI, Uranus). B mo-
NYNPE3UJCHTCKUX peciyOnnkax (HOpMHUPYIOTCS OCO-
Oble TOJKHOCTH MPEMbEP-MUHHUCTPOB, COBETHI MHHHU-
CTPOB, KOTOPBIX HET B TPAJAUIIMOHHBIX MIPE3UICHTCKUX
pecryommkax (Mekcuka, bpasmmms, CILIA).

[omuTHyeckuii peXUM TPEACTABILIET CO0OM
(hopMBI M METOJBI YHacTHsl HaceleHHs B Aeax rocy-
JIapCcTBa, CHCTEMY CIIOCOO OCYHIECTBIICHHS Trocyaap-
CTBEHHOI BJIACTH 10 OTHOIICHHIO K TpakAaHaM M MX
o0bearHeHNsIM. MHOTOBEKOBAsI HICTOPHUS TOCY/IapCTBa
MIPHU3HAET J[Ba BUJA JAHHOTO AJIEMEHTA: aBTOPUTAPHBII
(xapaktepusyeTcs OecpaBHBIM IOJIOKEHUEM TPaXxIaH
W HaJMYUeM EIWHOJIMYHOW BIACTH) W JEMOKpaTHUe-
CKUH (XapaKTepU3yeTcsl MIMPOKUM CHEKTPOM MOJIUTH-
YECKHX CBOOOJ rpaXIaH, ydacTHEM HaceleHus B (op-
MHpPOBaHWH TOCYJApCTBEHHBIX OpPraHOB W OPTaHOB
MECTHOI'0 CaMOYIPaBIICHHs], OXPaHOW IpaB U 3aKOH-
HBIX HHTEPECOB IPAXK/IaH).

Cratps 1 Koncrtutyuuu Poccuiickoit @enepanuun
[1]3akpemuisier cnenyromee: «Poccuiickass denepanns
— Poccust ectp nemokparuueckoe denepaTuBHOE Tpa-
BOBOE rOCYIapCTBO € PeCyOIMKaHCKON (hOPMOii TpaB-
neHus». To ecTh HOpMATUBHOE 3akperuieHue Poccuii-
CKOTO TOCy/AapcTBa B KadecTBe (heepaTUBHON JeMo-
KpaTHIECKOI PeCIyOINKY 03HAYaeT CIeIyIOIIee.

Urto kacaeTcs GOpMBI TOCYIAPCTBEHHOTO YCTPOH-
ctBa, To Korcrurymust PO npsimo 3akperuisiet dhenepa-
TUBHOE YCTPOMCTBO Halleil CTpaHbl, KOTOPas COCTOUT

U3 rOCyJapCTBEHHBIX 00pa30BaHUH, SIBIISIOMIMXCS YiIe-
HaMH JIaHHOTO €MHOTO TOCYIapCTBa, TO €CTh CyObEK-
ToB. Takke CylIecTByeT OIpEeeNCHHbI IepeueHb
NpUHOMIOB (eaepaTHBHOrO ycrpoiictBa Poccun, ko-
TOpBIN Takke 3aKperuieH B Koncturynuu.

B coBpemeHHOM Mupe cymiecTByromue (enepa-
MM [0 COOTHOIICHHIO TEPPUTOPHAIBHOTO M HAIHO-
HAJIBHOTO Hadall B 00pa3oBaHHMU (hefepariy JeNsTCs
Ha: (pegepariy, KOTOpBIE 0OPa30BaHBI TI0 TEPPUTOPHU-
IIHOMY IIPU3HAKY, TO €CTh CYOBEKTHI HE BBIACIIAIOTCS
STHHYECKOHN WM HAIlMOHAIBHOW OKpacKoi u Qenepa-
LM, KOTOPbIe (POPMUPYIOTCS C YUETOM paccesIeHUs Ha
TEPPUTOPUH OIpPECICHHON ITHUYECKOH, HAIlMOHAIb-
HoW oOmHOCTH [3, c. 46]. Poccuiickoe rocymapctBo
BOCCOEAMHSET B cebe 00a U3 ITUX MPU3HAKOB, TaK KaKk
B COCTaB €€ BXOJIST PECIyOJINKH, aBTOHOMHBIE OKpYTa,
ABTOHOMHAasI 00J1acTh Kak ()OPMBI CaMOOIpeeICHUs
Pa3MYHBIX HapOJOB, MPOXXMUBAIOIINX HA TEPPUTOPHHU
CTpaHBI, TaK M o0yacTu, Kpas, ropoaa (enepajbHOTO
3HAUEHMS, MPEACTABIAIONINE U3 ceds TeppUTOpPHAIb-
HOE Havajo POCCHHCKOI Mojenu enepannusma.

Ha Bb100p (hOpMBI IpaBIEeHUS BIUSET PSJ aclieK-
TOB: YPOBEHb IPABOBOI KYJIBTYpPHI, YPOBEHb COIIHAIIb-
HOTO pa3BUTHUA B CTpaHe U Apyroe. JoBOJIbHO TPyHO-
€MKHI Ipolecc nepexoaa B Poccun k peIHOYHOH 3KO-
HOMHKE, HeKasg  COLHalbHas  HaNpsSKEHHOCTh
npeponpenenin GakT Toro, yto B Poccun B kauecTse
(OpMBI MpaBJIeHHsT yCTaHOBJICHA MPE3UICHTCKAs pec-
myOJsIiKa, 0JJHAKO, B CBOIO OYepenb, oOnmagaronmas ps-
JIOM OCOOEHHOCTEH 10 CPaBHEHHIO C TPAAUIIOHHBIMHU
TIPE3UICHTCKUMH PECITy OIMKaMH.

Tak, HaOmOaeTCsl B3aMMOCBS3b KaK OTHOCHMBIX
UCKJIIOYHTENHHO K MPE3NICHTCKUM PECITyOIMKaM IpH-
3HAKOB, TaK M NMPHU3HAKOM, OTHOCHUMBIX K ITapjlaMeHT-
ckoilt peciyonuke. K nepBoii kaTeropuut OTHOCUTCS Ta-
KOM acnekT Kak KoHTpoib IIpesupenra Poccuiickoit
Oenepanun 3a aesrenbHOCcTbO IIpaBuTenscTa Poc-
cuiickoit denepanun.Ko BTOpOl ke Kareropuu cie-
JlyeT OTHOCUTb BO3MOXKHOCTb ['ocynapcTBeHHOM Jymbl
Poccuiickoit ®enepanun BolpazuTh HegoBepue [paBu-
tenbcTBY Poccuiickoit denepanuu.

Takum obpazom, Poccuiickas denepanus Ha co-
BPEMEHHOM 3Tare pa3BUTHsI TOCY1apCTBa SIBISETCS, IO
MHEHUIO PsAa YYCHBIX-TEOPETHKOB, CMEIIAHHOW pec-
ITyOJIMKOH, YTO HE UCKITIOYAET JIOCTATOYHO OLIYTHMOTO
BIIMSTHAS TIPE3UACHTCKON BJIACTH Ha (YHKIIMOHHPOBA-
HHUE TOCy/IapCTBEHHOM CHCTEMBI B IIEJIOM.

OTHOCHUTEIPHO HOJIUTHYECKOTO PEXHMMa, COBpE-
MEHHOE POCCHHCKOE TOCYAapCTBO COYETALT B cebe Ite-
MEHTHI ¥ ISMOKpPATHH M aBTOPUTApH3Ma. Takue moim-
THYECKHE DPEXHMBI HMEHYIOTCS «THOPHUAHBIMKY». B
YaCTHOCTH, HAJMYHE PETYJISAPHBIX BBHIOOPHBIX KamIia-
HUW MW JIeraJIbHOM MHOTONMAapTUHHOCTH BBICTYIIAET B
poin pyOeka, KOTOPBIH OTAENSAET MOPUIBI OT «UH-
croro apropurapusma». OnHako THOpPHIAM CBOW-
CTBEHHBI CJIEJYIOLINE aCIEKThl: OTCYTCTBUE HE3aBHUCH-
MO cyneOHOI CHCTeMBI, BEICOKHI YPOBEHb KOppYII-
LMY, HE TMOJOTYETHOCTh MPABUTENBCTBA MapIaMEHTY,
OTpaHUYEHUS TPaXTaHCKUX cBoOoj. VMIMeHHO 1Mo He-
CKOJIBKHMM U3 3THX OCHOBAHUH HENb34 yTBEPKAATbh, UTO
B Poccuiickoit @enepanuu 1eMCTBYEeT MPUHIUIT «UH-
CTOM AeMoKpaTum» [2, c. 323].
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Takum ob6pa3zom, ¢eHomeH (opmbl rocymapcTBa
MMEET KaK CTaOMIbHBIC YEPTHI, TAK U HEIIOCTOSIHHBIC. B
YaCTHOCTH, OTKPBITBIM U HanOoJiee OCTPBIM OCTaeTCs
BOIIPOC OTHOCHUTENBEHO HONIUTHYECKOTo pexknma B Poc-
CHiCKOM rocyzapcTse. Borpoc o ¢opmax coBpemeH-
HOTO POCCHICKOrO rocymapctBa OyneT HaxOIWTCS B
[IEHTPE MHOTHX IOPHCTOB M YYEHBIX €IIe IJIHTEIHbHOE
BpeMs, YTO OOYCIIOBJICHO TIaBHBEIM O0pa3oOM CTpPEeMH-
TENBHBIM Pa3BUTHEM OOIIECTBEHHBIX OTHOIICHHUH U HE-
JOCTaTOYHO KAadECTBEHHBIM COONIOJICHUEM KOHCTHTY-
LMOHHBIX PUHIUIOB nocTpoenust Poccuiickoit dene-
panum.
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CMEBEHHO HeomwveMmiemble npaed 4eiloseKkd u zpaycaaHuHa.

Abstract

The features of adoption, enshrines constitutional rights, directly inalienable human and citizen rights, are

analyzed in this article.
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IIpaBa yenoseka B Poccuiickoi denepanuu — 310
IpaBa, KOTOPbIE 3aKpeIlUIeHbl BO BTopoii rnaBe Koneru-
Tynuu Poccnm, a Taxoke — B patnduunpoBanHbix Poc-
cuiickoit denepanueil MEXIYHaApOAHBIX COIJalle-
Husx[1].

AHanu3upyst 0COOEHHOCTH NPUHATHS, 3aKperuie-
HUSI OCHOBHBIX IIPaB M CBOOO/T YEIIOBEKA U TPakJaHHHA
MOJKHO CZEJIaTh BBIBOJ O TOM, YTO OJHUM U3 TJIaBHBIX
JIOCTHKEHUH IeMOKpaTrieckorocTpos B Poccuu crano
NpU3HAHUE HAa 3aKOHOJATENILHOM ypoBHE B KoHCTHTY-
uu Poccutickoit @eneparmu 1993 r. HEOThEMIIEMBIX

IpaB ¥ cBOOOJ YeIOBeKa W rpakaaHuHa. [IpaB, KOTO-
PBIMH YEJIOBEK HaJleNsieTcs C POKIACHUs. DTH MpaBa U
CBOOO/IBI TIEpEUNCIICHBI B cTaThsiX Korcrutymuu PO.

I'maBHO# ocobeHHOCTEIO KOHCTUTYIINY, SBISETCS
TaKXK€ U TO, YTO B €€ COAEpKaHUU IMPEAYCMOTPEHbI
CHeluajbHble OpraHbl rOCYAapcTBa, HaleJICHHbIE MOJI-
HOMOYHSIMU HEMOCPEACTBEHHO MJIS HAA30pa, 3aIlUThI
TpaB U CBOOO/T YeI0BEKa U KOTOPBIE TIO3BOJISIOT rapaH-
THPOBAThH pean3aIuio OCHOBHBIX MPaB JIMIHOCTH B Iie-
JIOM.

OxpaHa, mojJiep>KaHne MpaB U CBOOO, a TaKxke
CO3/1aHHE ONTUMAJIbHBIX YCIOBUH Ui UX peaau3alnuu
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— BCE 3TO IPEACTABISCT COOOI TOBOJBEHO MPOIOJIKH-
TEJbHYIO LIEeTIb NMPABOBBIX aKTOB U AercTBUU. OCcHOBa
9TOM «1ienu» - AercTByomas Koncturyuusi.

KoHcTUTyIIMOHHBIC TIpaBa ¥ CBOOOIBI MO CBOCH
MpHUpOJie, KOHEYHO, HE OXBATHIBAIOT BCIO JKHU3HEIEs-
TENBHOCTH YeJIOBEKA, HO OHH BEICTPAUBAIOT CBOCOOpas-
HBI (YHIAMEHT IPaBOBOTO CTaTyca IWUYHOCTH. B
HAYYHOI JInTepaType MPUHATO BBIACIATH TPH HOKOJIE-
HUS TIPaB:

1. oT0 nuW4HBIE TpaBa W CBOOOIBI YENOBEKa M
rpakIaHIMHA KOTOPBIE OYAYT OTHOCUTCS K IEPBOMY IT0-
KOJICHUIO MPaB U CBOOO]I YEIIOBEKA U TPaKIaHUHA

2. Tlonutuveckue TmpaBa, KOTOPBIC SBISIOTCS
MpaBaMy BTOPOTO MOKOJICHUSI U IKOHOMUYECKHE,

3. ComnumanbHble U KyJIbTYpHBIC TIpaBa, OTHOCS-
1IMecs K mpaBaM TPEThEro MOKOJEHUSI.

He cmotps Ha pasneneHue, Kaxjas rpymmna He
yCTyIaeT B 3HAYUMOCTH Ipyroil. Bee 3tu mpama 3a-
KperieHbl B KOHCTUTYIIMN 1 HaxOJsATCs MOJ CTPOToit
OXpaHOW roCcyapcTBa U Pa3IMIHBIX MEXKTyHAPOIHBIX
opraHu3anuil.

Uro ke KacaeTrcs MPaBOBOTO CTaTyca JHMIHOCTH
OTMETHM, YTO OH BKJIIOYAET B c€0s1 COBOKYITHOCTh ITPaB
M CBOOOJ Ye/IOBEKAa M TPaKIaHWHA, OTPAKCHHBIX BO
BCEX HOPMax OTpacjeil HbIHE AEUCTBYIOLIETO 3aKOHO-
JIaTeNIbCTBA.

Tl'ocynapcTBo, MOCPEACTBOM HOPMATHUBHO-IIPABO-
BBIX aKTOB 3aKpEIUISET, 3allUIIaeT U MPU3HAET B MOJI-
HOU Mepe mpaBa H CBOOOIBI YeNIOBEKa M TpakJaHHHA.
VIMeHHO TIOATOMY OHH W CTaHOBSTCS MEPOH BO3MOX-
HOTO TIOBEJICHUS, HHAaYe TOBOPS, NAaHHEIE MpaBa oOpe-
TaIOT TPAHUIIBI TO3BOJICHHOTO.

Cpenu MHOKECTBAa KOHCTUTYITUH Pa3IMIHBIX TOC-
yIapcTB, KOTOPHIE MIPU3HAHEI IO CBOEMY COACP KaHUIO
JIEMOKPATUYECKUMHU, TIPH TTOJTHOM TIepEUHCICHUH TPaB
1 CBOOO/] MPU3HAIOT, YTO JAHHBIN MIEPEUCHb HE MOXKET
SIBIIATHCS UCUEPIBIBAIOIIMM. DTO TOBOPUT O TOM, UTO
32 YEJOBEKOM M TPaXJTAHWMHOM OCTAIOTCS W JpyTHe
cBoOosel. Tak B Koncrutymuu Poccuiickoit @enepa-
LMY B YaCTH NEPBOM CTAThU 55 10 3TOMY IOBOAY F'OBO-
putcst: «llepeuncnenne B Koncruryuuu Poccuiickoit
®denepalii OCHOBHBIX IIPaB ¥ CBOOOT HE TOJKHO TOJI-
KOBaThCS KaK OTPHUIIAHUE W YMaJICHHE IPYTHUX 00IIIe-
MpPU3HAHHBIX TPaB U CBOOOJA dYeNOBEKa W Tpakaa-
HUHa»[4].

Hcxoas U3 BBIMIEHU3I0KEHHOTO MOXKHO CJIeNaTh
BBIBOJIOTOM, TO YTO IO/ KOHCTUTYITHOHHBIMH MpaBaMu
1 cBOOOJaMHU TIOHUMAIOTCS Hambosiee 3HAYMMBIE IS
YeJIOBeKa U TpaXKTaHWHA MIPaBa ¥ CBOOOIBI, KOTOPHIC B
0COOEHHOCTH OOIIMPHO PACKPBIBAIOT TO ECTECTBEHHOE
COCTOSTHUE CBOOOIBI INIHOCTH.

[punnunel, 3akpemnesssie B Konctutyuuu Poc-
CHUH, aJIpECOBAaHbI BCEM BETBSAM rOCYJapCTBEHHOM Bia-
CTU. DTU MPUHIMIBI PACHPOCTPAHSIOTCS Ha 3aAIIUTY
BCeil CHCTEMBI ITPaB ¥ CBOOO/I YEIOBEKA U IPakJaHHHA.

B Kouncturyuuu Poccuiickoit ®enepanuu, B cra-
Tbe 45 roBOpUTCA, UTO TOCYJAapCTBEHHAs 3aluTa ra-
paHTHpyeTCs, a TapaHTOM MPaB M CBOOOJ] YelIoBeKa H
rpaxxaanuHa, coriacHo crathe 80 OCHOBHOTO 3aKoHa,
spisietcst [Ipesunent Poccun. Kak rapant Koncrury-
UM, TIpaB ¥ CBOOOJ UeloBeKa W TpakmgannHa. Kpyr
kommnetreHuil lIpe3uaeHTta B JaHHOM BOIPOCE JI0-
BOJIBHO BEJIMK: OH BIIPaBE OTMEHUTH MPOTUBOPEUALUE

(denepaibHOMY 3aKOHOJATENILCTBY —ITOCTAHOBJICHHUE
IIpaBurensctBa Poccuiickoit denepanuu, a Takxke
MIPUOCTAHOBUTH AEHCTBHE HE3aKOHHBIX IPABOBBIX aK-
TOB OPraHOB UCIOJIHUTENBHON BIAaCTH cyOBEKTOB Poc-
cuiickoil enepanuu BIpeasb 40 PELICHUS BOIIPOCa CO-
OTBETCTBYIOIIMM cyzom[3].

B crenctBum BBIIECKa3aHHOTO, OYEBUAEH TOT
¢axt, uTo moTeHnMan KoHcTuTyMu faneko He ucuep-
nmad. IIpo6enoB B 3aKOHOIATENBCTBE, K COXKAJICHHMIO,
HEMaJlo, HO OHM MOTYT OBITh BOCIIOJIHEHBI, HAalPpHMED,
cyneOnoit mpaxtukoii KoncruryrmmonHoro CymaP®.
VYcTpaHUB Takue U3bSHBI, MOSBUTCS BO3MOXKHOCTH 00-
Jiee 4EeTKO TOJIKOBATh IIPEANUCaHNS 3aKOHA, a, COOTBET-
CTBEHHO, U 00JIErYUTh 00ECIIeYeHUE NX COOTIOICHNUSI.

KoHneuHo, 3T0 He y4iuii crmocod KOHCTUTYIIHOH-
HOH perjlaMeHTalMl OOLIECTBEHHBIX OTHOLIECHUI
MeXTy HapOJIOM U FOCyJapCTBOM, OJTHAKO B COBPEMEH-
HBIX YCIIOBHSIX OH MPEACTABISIETCSI HAanboee mpueMie-
MbiM.Tak, Bce (opmMbl M Pa3sHOBUAHOCTH TOCyHAAp-
CTBEHHOT'O TapaHTHPOBAHUS, OCHOBHBIX IIPaB U cBOOO
YeJI0BeKa M TpaXJaHWHA — 3TO 00ECHEYCHUE B CTPO-
THX paMKax IpaBa u IOCPEICTBOM IpaBa — MEKIyHa-
POJHOTO ¥ BHYTPUT'OCYIapCTBEHHOTO.

Tak xe, HEIB3sT HE cKazaTh O TOM, uTo B Poccuu
copMupoBaHa KpyIHasi CeTh FOCYAapCTBEHHBIX Ipa-
BO3AIIUTHBIX OMOyncMeHOB. dexepalbHON BIACTHIO
Ha3HayaeTcsl YTIOJIHOMOYEHHBIH 110 IIpaBaM 4eJIOBEKa,
KOTOPBIH, KaK pa3, U pacCMaTpUBAET KaloObl, CBSI3aH-
HBIE C HECOOITIOICHUEM TIpaB TpaxkiaH Poccny, a Tarxoke
WHOCTPAHHBIX TPaXJIaH U JHI 0e3 rpakaaHcTBa.Ecim
BOCCTAaHOBJICHHE HapyNICHHOTO IIpaBa He yAaloch —
KaX/IbIH TPaXXKIaHWH UMEET BO3MOXKHOCTb OOPATHTHCS
¢ kanoboii B EBponelickuii cyn 1mo mpaBaM YelIOBeKa,
6o B Oprarmsanuro O0bequHEHHBIX Haruii mo mpa-
BaM yenoBeka[2].

Takum 006pa3oM, Mbl MOXKEM CAEJIATh CIEAYIOIIee
3aKJIIOYEHHE: CMBICT KOHCTUTYIIHOHHOHN rapaHTHH roc-
YIapCTBEHHOTO NPU3HAHUS, 00ECHeueHHUsI M 3allUThI
npaB U CBOOOJA COCTOMT B TOM, YTO M NPHU3HAHUE, U
obecrieueHune, 1 3almuTa —3To 0053aHHOCTH BCETO TOC-
yJIapCTBEHHOTO MEXaHU3Ma B IIEJIOM, a, TO €CTh —BCeX
OpTaHoOB TOCY/apCTBa U JOJDKHOCTHBIX Jini. CooTBeT-
CTBEHHO, HEHCIIOJTHEHHE WM HeHa [IeXarlee UCIoIHe-
HHUE UMH 3THX KOHCTUTYIIMOHHBIX 00sI3aHHOCTEH 03Ha-
yaeT HapymeHue Koncturynuu.
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Abstract

The article discusses models of public procurement management, analyzes the strengths and weaknesses of
well-known world science and practice models of contractual systems in order to improve the mechanism of legal
regulation and identify promising directions for the development and improvement of procurement.
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VYnpaBneHne 3aKyMOYHBIMH CHCTEMaMHU Tpea-
CTaBIISIET COOOM JOCTaTOYHO CIOXKHBIA TIpoIriecc 00y-
CJIOBJIICHHBIH COBOKYITHOCTBIO METOIOB W TIPAKTHK,
MO3BOJIAIOIMNX 3((HEKTHUBHO YJOBIETBOPATH MOTPEO-
HOCTH 3aKa3uumka B paborax, ToBapax, yciyrax. Hc-
MOJIb30BAHUE YCIICUIHBIX 3apyOeKHBIX MPAKTHK YIPaB-
JICHUsI TOCYJAPCTBEHHBIM U MYHHIUIIAIBHBIM 3aKa30M
C Y4ETOM OTECYECTBEHHBIX PEalnii MO3BOJIUT BBHIBECTH
POCCHIICKYI0 KOHTPaKTHYIO CHCTEMBI Ha HOBEIH Oolee
3¢ dhexTUBHBIN ypoBeHb PYHKIIMOHUpOBaHM:A[6, C. 315-
318].

O0oOmiass w aHAMU3UPYS JMOCTIKCHUS OTede-
CTBCHHOW U 3apyOeKHOW HAYYHOW HOKTPUHBI, MOKHO
c/ienaTh BBIBOA O TOM, YTO B OCHOBE COBPEMEHHBIX
Kkiaccuukauii MoJieNiel yrpaBlieHHs 3aKyIIKaMu 3a-
JIO)KEHBI IOPUANYECKUE, SKOHOMUYECKHE U OpraHHu3a-
[[HOHHO-CTPATETHYECKHE ACTIEKTHI.

B nenom, B MUPOBO# IIPAKTHKE CIIOXKUIIOCH NIPE-
CTaBJICHHE O TpPEX MOJENAX YIpaBICHUS Tocynap-
CTBEHHBIMHU 3aKynkamu. [lepBas MoJellb — IIEHTpaH-
30BaHHOTO ympaBieHus. K OTIMYMTENbHBIM YepTam
JTAaHHOW CHCTEMBI MOKHO OTHECTH: CO3/IaHHE rocynap-
CTBEHHOTO OpraHa OOECHEeYHMBAIOIIEro IEHTPaIN30-
BAaHHYIO OpraHM3aLHUIO 3aKyNOYHOW JAeATEeIbHOCTH;
yHHA(UKANUS 3aKOHOAATENLCTBA; CTAHIApTH3ALHS TO-
BapoB, paboT ¥ yciIyr; OMOIMOTEKA TUIIOBBIX KOHTPAaK-
TOB.

K moctouncTBaM Moaenu oTHOCSTCS: 1)cokparie-
HUE OIO/PKETHBIX M3IEPKEK 3a CUeT MPHOOpETEHUS
CTaHAapPTU3UPOBAHHBIX TOBApPOB; 2) OTCYTCTBHE IyO-
JUPOBAHUS YIPABICHYECKNX, aIMHHACTPATHBHBIX,

CTpPaTerNueCKUX 1 ONEepanuoHHBIX QYHKINH 3) KBaIHU-
(UIIPOBaHHBIN U MPOpECCHOHATBHBIN KaJpOBBIH CO-
CTaB TOCYJIapCTBEHHBIX CIYXKAIIUX 00eCIICUNBAIONINX
paboTy rocyAapcTBEHHOTO OpraHa o LEHTPaIN30BaH-
HOMY YIpaBJICHHS KOHTPAKTHON CHCTEMOH rocynap-
CTBA.

H.M. OBaHecsH K HEAOCTaTKaM ITaHHOW MOJENU
OTHOCHUT PHUCK TOSIBJIICHHSI KOPPYIIUU B 0CO00 KPyI-
HBIX pa3Mepax, pUCK OIOpOKpaTH3allMy U 3aMeIJICHUS
npoueccoB obecrieueHus (QYHKIMOHUPOBAHUS KOH-
TPAaKTHOH CHCTEMBI; 3aKyIlKa TOBapoOB paboT M yCIyT,
OTAAJIEHHBIX OT PEIbHBIX MOTPEOHOCTEH KOHEUHBIX
nojiyuaresei [4, c. 43-49].

Bropas — genenTpanuzoBaHHas MOJEINb yIIpaBie-
HUSI KOHTPAKTHOH cucteMoil. [l 3TON MoJienu Xxapak-
TEPHBI CIEAYIONINE TPHU3HAKH: JEJIETHPOBAaHUE 3aKy-
MTOYHBIX (YHKIMH pa3IMYHBIM OI0PKETHBIM OpraHH3a-
OUSIM H OpraHaM, OTCYTCTBHE €AHMHOTO IIEHTpa
yhnpaBieHus (KOHTPOJb OCYIIECTBIISIOT MECTHBIE Op-
ragbl ynpasieHust). CI0KHOCTh MOJETH 3aKITI09aeTCs
B npoOiieMax KayecTBEHHOW MOATOTOBKH JIOCTATOYHO
00beMHOro mrara NpO(EeCCHOHATBHBIX KaJpoB B
cdepe NPOKbIOPEMEHTa, KOTOpBIE BIIEKYT 3a CO0Oii
POCT KONMYECTBA HApYIIEHHI, pa3po3HEHHasl CUCTEMA
HOPMAaTHUBHO-IIPABOBOH pEriIaMeHTallud KOHTPaKTHON
CHCTEMBI; OTCYTCTBUE €JMHOW METOJMKH OLIEHKH 3(¢-
(DEeKTUBHOCTH 3aKyIIOYHOW IESATENbHOCTH; ACLEHTpa-
Im3anuyd “HQOpPMAIMK BIIEYEeT 3a COOON OTCYTCTBHE
IIPO3PAYHOCTH KOHTPAKTHOW CHCTEMBI; OTCYTCTBHE
YHUGHUIUPOBAHHOHN THIIOBOH IOKYMEHTAIIMH BIICUET 3a
co00i1 KOPPYNIIMOHHBIE PUCKH M JI€30PTaHMU3AIHIO
CyOBEKTOB 3aKyIOUHOM nesirenbHocTh[3, ¢. 104-107].
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K nocronncTBaM Moz€IM MOXKHO OTHECTH CHHXKE-
HHE YPOBHS OIOPOKpATH3aLMU KOHTPAKTHON CHUCTEMBI
3a cYeT CHIKEHUsI 00beMOB cOopa M 00pabOTKH WH-
(hopmarn; THOKOCTh K MOTPEOHOCTSIM KOHEYHOTO MO~
TpeOUTeNs 3aKyNOK; COKpalleHUEe BPEMEHHU 3aKyIod-
HOH JEATENbHOCTH; MHHHMH3ALUS KOPPYNIIHOHHBIX
PHCKOB 3a c4eT HeOONbIINX 00BEMOB 3aKYIIOK; MECT-
HBIC 3aKYMOYHBIEC OTICICHUS UMEIOT IPEUMYIIECTBA B
pearupoBaHUM TIPH YEPE3BBIUAWHBIX CHUTyalUsIX |
HETIPEIBUICHHBIX 00CTOATEIIBCTBAX.

TpeTbst MOZIEIb KOHTPAKTHOM CUCTEMBI - CMEIIAH-
Hasg. OHa mpejcraBisieT co00H cMMOMO3 IIEHTPaAIU30-
BaHHOH U JIEIIEHTPATIN30BaHHONW MOJIENIU TIOCPECTBOM
o0beaANHEeHNs psija NPU3HAKoB. B naHHOM Monmenu 3a-
KYIKHA MOTYT OBITh pa3JiesieHbl 110 YPOBHSM, B 3aBHCH-
MOCTH OT KOTODBIX OyAeT NeHCTBOBAaTh IEHTPAIU30-
BaHHas WM JACLEHTpPaJM30BaHHAs CHCTEMa yIpaBie-
Huss.  Hampumep, B cdepe  HeoOXomumocTu
OCYIIECTBIICHHS 3aKYIOK JUII 00ECIEUCHUS CTPaTeru-
YeCKUX M TOJUTHYECKUX (PyHKIMil darie Bcero mc-
MIOJIB3YETCS ICHTPAIN30BaHHASI CHCTEMA.

Ilo muenuto C.H. JlanmiioBa, cMeIIaHHAs CHCTEMA
MOJIXOIUT JUTS OPTaHU3AIMM CO CMEIIaHHBIMU MOTPEO-
HOCTSMHU B 3aKyIKax IIPOCTOU U CIOXKHOU NMPOLYyKLUHU
Ha pasHbIX PBIHKAxX, ¢ reorpaduuecky pa3po3HEHHOM
CTPYKTYpOH, HMEIOIIEH peruoHalbHblE MpPECTaBU-
TenbeTBa. K mpenMyecTBaM JaHHONH MOAETH MOXHO
OTHECTH BO3MOKHOCTH KOHCOJIMAALIMU CIPOCa; KOH-
LEHTPAIHMS U pacTpeeseHne MpodecCHOHaIbHbBIX Kajl-
poB; THOKOCTh B YNpPaBICHUH; €AWHAS METOIUKA
OLCHKH 3¢ QPEKTUBHOCTH MO3BOJSET OCYLIECTBISATH
CBOEBPEMEHHBIII MOHHUTOPHHI YCTPaHssI MpOOJIEMbI
yIIpaBIECHUSL.

H. Aumutpuy, I'. TTur, >x. CnanboJi0o K HegOCTAT-
KaM CMEIIaHHOW MOJETH OTHOCAT MPOOJIeMBI KaJIpo-
BOTO TOJIOJIA CIIEHHAIHNCTOB B cdepe ynpaBieHHs 3a-
KylKamu; npo0sembl ayOnupoBanust QyHKUUI 1 pas-
rpaHUYeHUs O0Os3aHHOCTEHl B CHUCTEME OpraHOB
yIpaBIeHUs; MPOOJIEeMBI KOHTPOJIS U HaJ30pa.

K cMemannoil Mozenm oTHOCHUTCS (hepepanbHast
KOHTpPaKTHasl cucteMa coBpeMeHHoi Poccuu. Ananu-
3upys penepanbHeiii 3akoH Ne 44-03 «O KOHTpaKTHOMH
cucreMe B cepe 3aKyNoK TOBapoB, padOT, YCIyT A
obecrieueHnsl TOCYAAPCTBEHHBIX M MYHHIMIAIBHBIX
HYX]» MOXKHO BBIICINTH 0a30BBIi, OTpacieBoil u Be-
JIOMCTBEHHBI ypOBEHb IEHTPAIU3AIMH CHCTEMBI
yrnpaBieHus 3akynkamu. CMemaHHas MOJAETb YIpaB-
JIEHUS] KOHTPAKTHOM CUCTEMON XapaKTepU3yeTCsl HaJIM-
YUEeM: a) caiiTa 3aKymoK O0ECIeunBaIOIIEro peainsa-
U0 (QYHKITHIO HH(POPMAIIMOHHONW OTKPBITOCTH MPOKB-
IOPIMEHTa,  HCHOJB3yeTcsl  mpouexaypa  oTtbopa
nobeauTeNiel Mo KpUTEPHI0O MHUHUMAJIBHOW IIEHBI; O)
CO3JJaHBI NPEANIOCHUIKH JJIsl Pa3BUTHS PBIHKA TOCyaap-
CTBEHHOTO 3aKa3a; B) OIpPEJENICHbl CTAJAWH W 3TaIbl
pasMelleHls TOCYJapCTBEHHOIO 3aKa3a U KPUTEpUU
0TO0pa nodeanTeNs; T) BBEICHBI 3JIEKTPOHHBIE TOPTH;
1) co3JlaHbl npedepeHnny OTeYeCTBEHHOMY OHM3HeCYy;
€) ompeeneHpl 00I3aHHOCTH 3aKa34MKOB 10 HEOO0XO-
JUMOCTH YTBEPIKICHUS IIIaHa 3aKyIOK H 000CHOBAaHUS
COOTBETCTBHE OOBEKTa 3aKyNKH IENISIM 3aKyIKH; XK)
OIIPEZIETIEHNEM CIIOCOOBI OPraHU3aLUH TOCYAapCTBEH-
HBIX 3aKyIOK B BHE KOHKYPCa C OTpaHWYEHHBIM y4a-

CTHEM, a TAaKXKE JBYXITAIHBII KOHKYPC U 3a1pOC Mpe/I-
JIOKCHUW (JMKBUAUPOBAH ayKIMOH HA CMEHY KOTO-
POMY BBEJICH JJICKTPOHHBIH ayKIIMOH); 3) CO3/IaHbI KOH-
TPAKTHBIC CITY)KOBI U KOHTPAKTHBIC YIPABIIOIIKE, a
Takke 0003Ha4YCHa O0A3aHHOCTH 33aKa3UWKa YCTaHAB-
TUBaTh oOecrieuyeHne 3asBOK M 00ecIIeYeHne HCIIOTHE-
HUS KOHTPAKTOB 3a WCKIIOUEHHEM 3aKYyIOK Yy eIHH-
CTBCHHOTO TMOCTABIIMKA; pacIIpeHa CHCTEMY KOH-
TPOJISI ¥ Haz30pa (32 cYeT KOHTPOIHMPYIOMINX OPTaHOB,
OCYILECTBISIOMNX BHYTPEHHUHA (DHHAHCOBBIA KOH-
TPOJb W BEAEHUS OOMIECTBEHHOTO KOHTPOIA)[2, C.
1039] u) aHTUAEMIMHIOBBIE MEphI 00CCICYUBAIOT
MPEIOCTABJICHUE IOCTOBEPHOU HH(POPMAIIUH O IIOCTAB-
IIMKE U ero J0OPOCOBECTHOCTH, KOTOPAas M3MEPSETCS
CBEICHUSIMH O KOJIMYECTBE M CTOMMOCTH TOCYIap-
CTBCHHBIX KOHTPAKTOB, 3aKIIOYCHHBIX UM M BBIMNOJ-
HEHHBIX O3 MPUMEHECHHsS K HEMY HEYCTOCK, ICHEH,
mrpadoB.

[Ipu noctpoennn >pPEKTUBHON MOACTH YIIPaB-
JICHUS TOCYJApCTBCHHBIMH 3aKyNKaMH HE0O0XOAUMO
YYHATBIBaTH 0COOCHHOCTH WHCTUTYIIMOHAIBHON CPEIIBL.
B.B. MenbHUKOB BBIAENAET IOPUIANYECKUE, TOBEACH-
YEeCKUE M TEXHOJIOTMYEeCKUE 0COOCHHOCTH (DyHKIIMOHH-
POBaHUs KOHTPAKTHBIX CUCTEM. B KauecTBe 3HAYMMBIX
OPUCHTUPOB MHTCTPUPOBAHUS HOPMATUBHBIX MPABUJI B
3aKyMOYHYIO MPAKTUKY peau3alii MOCTPOSHHON MO-
JIeITH He0OXOAMMO 0003HAYNTH TAKUE KaK: TEXHOJIOTU-
YecKue 0COOCHHOCTH OFOJKETHOH cucTeMbl, HH(OpMa-
OUOHHYI0 HETOJHOTY W aCHMMETPHIO, OCOOCHHOCTH
OIMTOPTYHUCTUIECKOTO ITOBEICHHUS YIaCTHHKOB COTJIa-
IIEHUN.

B cBoro ouepens, A.B. IlIMakoB, 000CHOBBIBaeT
HETaTUBHOE BIMSHUEC SKOHOMHYECKOTO OMIIOPTYHHU-
CTHYECKOTO IOBEICHUS YYACTHUKOB 3aKYIIOYHOH Jes-
TEJILHOCTH Ha pa3BUTHE U (YHKIIMOHHPOBAHUS KOH-
TpakTHOH cucteMbl. O.C. belokpbIIoBa 0OTMEYAET, YTO
SKOHOMHYECKUN OMMOPTYHU3M BJEUET 3a COOOW He-
OIaronpusATHEIM O0TOOP YYacTHHKOB TOPros. B 3Toit
CBSI3H, BO3PACTAIOT PUCKH HEOOPOCOBECTHOT'O UCIION-
HEHHs COTJIAIICHWH B WTOTe CHIKaeTcs 3(dekTus-
HOCTB XO3SIHICTBEHHOH JeATETHHOCTH. TakuM 00pa3oM,
naxe camast 3pPeKTHBHAS C OPUINICCKOMN M IKOHOMH-
YEeCKOH TOYKH 3pEHUS MOJICNb YIIPaBICHUS KOHTPAKT-
HOM cHCTEMOIl MOKET HUBEIMPOBAaTh IOJ BO3ACH-
CTBHEM UYEJIOBEUECKOro (akropa B BHIE OE30TBET-
CTBEHHOCTH KaK CO CTOPOHBI TOCTAaBIIHMKA, TaK U CO
CTOPOHBI 3aKa34nKa.

AHTHHHCTHTYIIHOHAJBHOE MOBEACHUE, HH(POpMa-
[IMOHHAST aCUMMETpPHS, 3J0YMOTpeOIeHHE BIIACTHIO,
10060M3M, KOPPYIIIIHUS, HEMTOJIHOTA KOHTPAKTOB MPHUBO-
JST K POCTY TPAH3aKIIHOHHBIX HU3IEPXKEK u gaedopma-
Uy Jaxxe camod 3Q(QEeKTUBHON ¢ MO3UIUH IOPHIUYC-
CKOM TEXHUKHU M YKOHOMHKH MOJICJIA KOHTPAKTHOM CH-
crembi[1, €. 129-131; 5, c. 90-95].

B aroii cBsizu, npu popmMupoBaHuH d3PPEKTUBHOM
MOJICIA YIPABJICHUSI TOCYJAPCTBCHHBIMH 3aKyIKaMU
HEOOXOANMO YYHTHIBAaTh (pakTop TpanchopManuu o0-
[IECTBEHHOI'O CO3HAHHS U MOTHBAIMH CyOBEKTOB KOH-
TPaKTHOW cuctemsl [7, C. 36-39]. MmeanbHas Moaens
HE TOJBKO CTPEMHTHCS K TAPMOHHYHOMY COYCTAHHUIO
MTOJIOKUTETHHBIX U OTPUIATEIBHBIX CTUMYJIOB MOTHBA-
MY CyOBEKTOB KOHTPAKTHOM CHCTEMBI (TIPEXKIE BCETO
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TOCYAapCTBEHHBIX CIY)KaIlMX, KOHTPAKTHBIX OQuIle-
POB, KOHTPAKTHBIX YIPABISIONIMX), HO ¥ MOBBIIICHUIO
YPOBHSI TIPAaBOBOM KYJNBTYPbl M TPaMOTHOCTH BCEX
YYaCTHHKOB 3aKyINOYHOH JesirensHocTH. Heobxomumo
OTMETHUTH, YTO B (eJiepabHOIl KOHTPAKTHOH CHCTEME
COBpPEMEHHOM Poccuu mNOJIOKUTENbHBIE CTHUMYJBI B
OOJNBIIIMHCTBE CITydaeB HE HAXOIAT CBOeH (opMmanm3a-
1Y (B BUZE MOOMIPEHUH WIN MIPEMHH 33 TOCTUTHYTHI
pe3ysbTaThl), B TO BpeMsI KaK OTPHLATEIbHBIC CTH-
MYJbl TOMUHHUPYIOT ¥ TECTPAT CBOMM CaHKIIMOHHBIM
MHOrooOpasmeM (aIMHHHCTpaTHBHAsA, yTOJOBHA,
JUCUUIUIMHAPHAS, MAaTepHaIbHast OTBETCTBEHHOCTD).

Cmampa noozomoenena npu uUHaAHCco60l noo-
oepoicke epanma Poccuiickozo ¢onoa gynoamen-
manovuolx uccaedosanun Ne 18-311-00313 mon_a
«Dopmol U MemMOObl COBEPUIEHCMBOBAHUA YNpasile-
HUA 8 cihepe 2ocyOapcmeeHnbIX U MYRUYUNATLHBIX
3akynok Poccuiickoit ®Dedepayuu: npomusooeii-
cmeusn Koppynuyuuy
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Abstract

The article discusses the anomaly of the contract system in the field of public procurement management,
analyzes the scientific and law enforcement approaches to improve contractual relations in the context of the
reform of control and supervisory activities in the Russian Federation. The features of the service approach in the
system of regulation of relations arising between the subjects of procurement are considered.

Knroueswie cnosa: 2ocyoapcmeenivie 3aKynku, (hedepaivhas KOHMPAaKmuas cucmema, npoxKbiopemenn, Kop-
PYRyust, KOHmMpaKmHuvle OMHOWEHUS], 20CYOapCmMBEeHHOe YUPABIeHUe, CePEUCHDbIL NOOXO0O.

Key words: government procurement, federal contract system, pro-government, corruption, contractual re-
lations, government, service approach.



https://doi.org/10.24411/2520-6990-2019-10095

«COLLOQUIUM=JOURNAL »#5(29).2019 7/ JURISPRUDENCE 21

B kax1oM rocynapcTBe CyIeCTBYIOT CBOM Hayd-
HBIE U TIPaBONPHUMEHHUTEINILHBIE OAXOIbI [0 OpraHu3a-
IIMH U PETYJINPOBaHUIO KOHTPAKTHOM CUCTEMBI B chepe
rOCYAapCTBEHHBIX 3aKkymok. C mo3unuu ¢uiocoduy,
KOHTpPAKTHasi CUCTeMa, Kak W Jrobas apyras ooOrie-
CTBEHHAs CHCTEMa HaXOIUTCS B IIOCTOSHHOM TIpoIiecce
TpaHcopManuy B CHITy H3MEHSIOIINXCS COITHANIBHBIX,
TMOJUTUYECKUX, IKOHOMHYECKHX (akTopoB. B 3Toit
CBSI3H, TIPETEPIIEBAS TTOCTOSTHHBIC N3MEHEHHUS, TTPOIIECC
MPaBOBOTO PETYIMPOBAHMS BO3HHKAIOMNX B cdepe
MPOKBIOPEMEHTA YaCTHO-ITYOIHIHBIX OTHOLICHUH BBI-
HYXXJEH CTaJIKUBACTCS C aHOMAIHMAMHU M JedopMaru-
SIMH YTIPaBJICHHS, KOTOPbIE HUBEIHPYIOT PE3yJIbTaThl
€ro OCYIIIECTBJICHUS.

B olieHKe 3HaUMMBIX YIIPaBIEHUYECKUX aHOMAJIHH,
MPE/ICTABISIIONIMX YTPo3y [Uis Beeil (enepalibHOM KOH-
TPaKTHOM CHUCTEMBI CUUTAIO IeJIecO00pa3HBIM BBIAE-
JWTh: &) HU3KUHM ypOBEHb HpodeccHoHaNN3Ma KOH-
TPaKTHBIX ympaBisionmx, D) xoppymimio, 100013M,
pa3BuUTHE «TeIe(hOHHOTO MpaBay, C) MpoOeIIbl M KOIH-
3MM  HOPMAaTHBHO-TIPABOBOTO DETyJIMPOBAaHHUA KOH-
TPaKTHOM cucteMbl, ) OTCYTCTBHE NpO3payHOH CH-
CTEMBI MEKBEJIOMCTBEHHOT'O B3aMMOICUCTBHS MEXKIY
pa3MYHBIMKM YPOBHSIMH OPIaHOB TOCYAapCTBEHHOMN
BJIACTH M MECTHOTO CaMOYIPAaBJICHUs, €) OTCYTCTBHE
3 PEeKTUBHON CHCTEMBI KOHTPOJIbHO-HAA30PHON Jesi-
TENIBHOCTH B cepe rocyaapCTBEHHBIX 1 MYHHLIUIIAb-
HBIX 3aKYTIOK.

O030p Hay4HOH JHUTEpaTyphl U HCCIICAOBATEIb-
CKOH TpajuINU, MPUCYIINX YIEHBIM MOCTCOBETCKOTO
MOJIMTHKO-TIPABOBOTO TPOCTPAHCTBA ITO3BOJISIET KOH-
CTaTHPOBATh TOT (PAKT, YTO OCMBICICHHE KOMILIEKC-
HBIX TIpo0ieM GopMHUpOBaHUS U (YHKIHOHHPOBAHUSI
KOHTPAKTHBIX CITYy’KO W ynpasieHuil B nepuon ¢ 2000
T. TI0 HacToALIee BpeMs TOJIbKO HaunHaeTcsi. O0o01mas
MHOT0o0o0pa3ue Hay4HBIX HCCIICAOBAHUN U BBIJEICH-
HBIX YIIPaBICHYCCKUX aHOMAIIUH B Chepe KOHTPAKTHOH
CHCTEMBI, CUMTAl0 HEOOXOJMMBIM BBIIBUHYTH THIIO-
TE3y O TOM, 4TO pealibHas BO3MOYKHOCTh MX yCTpaHe-
HUS Oyzmer obecriedeHa pedopMoil  KOHTPOIBHO-
HaJ[30PHOM JIeSITeIHOCTH, KOTOpast Hadanach B Poccnn
B 2016 romy [4, c. 73-76]. Tak, [Ipesunnymom CoBera
npu [Ipesunente PO 1o crparernaeckoMy pa3BUTHIO U
MPUOPUTETHBIM NpoekTaM mpuHsu [lacopt npuopn-
tetHoH [IporpaMmsel «Pedopma KOHTPOJIBHO-HAA30D-
Hoit nesitenbHOCTHY (IIpoTokon ot 21 nexabps 2016r
Nel2) paccunrtannoii 1o 2025 roga.

[TpuHsTHE TaHHOTO JOKYMEHTA MPSIMO periiaMeH-
TUpyeT Hayano B Poccuu He peopMbl KOHTPOJIBHO-
HA/I30pPHOM BJIACTH, @ KOCBEHHO COBEPIICHCTBOBAHUE
CHCTeMbI KOHTPAKTHOTO yIpaBiieHus B cepe rocyaap-
CTBEHHBIX 3aKyIOK. B KadecTBe MPHOPUTETHBIX 3a7ad
pedopmbl 0003HAUEHBI TakWe Kak: a) MUHUMHU3ALUS
yuiep0a OXpaHsIeMbIM 3aKOHOM LICHHOCTsIM; D) cHuke-
HHE aIMUHUCTPAaTHBHONW HAarpy3KH IOCYIapCTBEHHOTO
Y MYHHIUIIQIEHOTO KOHTPOJISI HA (GU3HMUYECKUX U I0pHU-
JMYECKHX JIHL; C) YMEHbLICHHE YPOBHS MaTepualb-
HOTO yriep0a Mo KOHTPOJMPYEMBIM BHIaM prCcKoB; d)
pPOCT HWHJEKCa KadyecTBa aJIMHUHHCTPHUPOBAHHS KOH-
TPOJHLHO-HAA30PHON (QYHKITEH TTOCPEACTBOM ONITHMH-
3aLUH TPYAOBBIX, MATCPUAIIBHBIX, (PMHAHCOBBIX PeCyp-
coB. CoryacHo oT4eTaM U JTOPOXKHON KapTe pedopmbl
KOHTPOJbHO-HAA30pHOM nesaTensHocTH B 2018 romy

BHEJIPEHA «IMHAMUYECKAs MOJIEJIbY YIPABICHUS KaTe-
TOpUSAMHU PHUCKA, OCHOBaHHAsl, MPEXJE BCEr0 Ha JaH-
HBIX CTaTHCTUKH BHEIIHHUX (DAKTOPOB M MCTOPHU B3aH-
MOJICHCTBHSI C IIOJHAJ30PHBIMU CYOBEKTaMH; BHEJ-
peHBl  CTaHAapThl  KaJpOBOTO  MEHEIKMEHTA;
pearm30BaH MEXaHW3M CaMOJCKIAPUPOBAHUSA H JI0-
CTymna WH(pOpPMAIHU O MPOBEICHHBIX U IIAHUPYEMBIX
MEpONPUATHAX B JMYHBIX KaOMHETaX IMOTHAI30PHBIX
CyOBEKTOB; BHEIPEH CTaHIAPT 3PEIOCTU YIPABICHU
Pe3yIBTaTUBHOCTHIO B 3P PEKTUBHOCTHIO KOHTPOIBHO-
HA/I30pHOH JesTeIpHOCTH pa3paboTaHsl 00mue Tpedo-
BaHUS K yNPaBJICHHIO KOHTPOJIBHO-HaA30PHBIMU Opra-
HaMH, BKJIIO4Yas epexo/] Ha IPUHLUIIBI «yMHOTO Pery-
JIUPOBAHUAY.

ITo3uTHBHBIE OLICHKH YKCIIEPTOB MOJIy4aeT BBEE-
HHUE MEXaHH3Ma 10 OrpaHUYCHHIO0 (POPMHUPOBAHUS HO-
BBIX M30BITOYHBIX U AyONUPYIOLIHMX 00s3aTeIbHBIX
TpeOOBaHUH U peaTi3yeTcs HPUHIIHII IIPHHATHSI HOBBIX
00s3aTeTPHBIX TPEOOBAaHUK TOJBKO TOCIE OTMEHEI
IBYX ycTapensix. MIHHOBammu B cdepe KOHTPOIBHO-
HA/I30pPHOM IEATEIFHOCTH M OPTaHU3AIUU PAOOTHI Iy0-
JUYHBIX CIYXKAIIUX, IO3BOJAT BHIBECTH Ha Kade-
CTBEHHO HOBBI! YPOBEHb OTHOLIEHHS B chepe rocynap-
CTBEHHBIX M MYHHIUMANbHBIX 3aKymok| 5, €.31-35.].
Cuwuraro, 4yTO JaHHAsI Mepa CTaHET OJJHOM U3 IeUCTBEH-
HBIX B MEXaHU3ME€ IMPOTHUBOJEUCTBUS Koppynuuu. B
uenoM, pedpopma HarpaieHa Ha MOBBIIICHUE YPOBHS
podeCCHOHANBLHON MOATOTOBKH TOCYIAPCTBEHHBIX U
MYHHITUTIATBHBIX CIYKAIIUX, PACIIMPCHUS MacCHBa
HEOOXOIUMBIX 3HAHUW, YMEHHUH 1 HABBIKOB IIPEICTABH-
TeJlel aAMUHUCTPATHBHOTO ammaparta yrpaBlieHus. B
9TOH CBSI3H, B c(pepe MPUOPUTETHBIX MO-TIPEKHEMY JTH-
IUPYIOT OPUANICCKHIE, DKOHOMHYECKHE, YIIPaBIeHIe-
CKHE 3HAHW, YMEHHS M HABBIKH ITyOJUYHBIX CITy)Ka-
mux. Ocoboe 3HaueHue urpaer UHOOPMALMOHHAS U
KOMITBIOTEPHAs! TPAMOTHOCTb U KOMIIETEHTHOCTb, BBI-
CTyHaromas 3ajJoroM Yyclexa peaJn3allii BceH pe-
¢dopmbl. Ananu3 nacrnopra pedopMbl KOHTPOJIBHO-
HAJ[30pHON NesITeIbHOCTH B Poccruu mMoOKasbIBaeT, uyTo
psAa 0003HAUYCHHBIX HOBOBBEICHHU COOTBETCTBYIOT
CEpBHUCHOMY TOAXOJIY, KOTOPBIH HOIYYHI OONBIIYIO
MIOIYJIIPHOCTD B CHCTEME TOCYIapCTBEHHOTO YIIpaBIIe-
HUS 3aIIaHBIX CTPaH.

OmHaKO CepBHUCHBIN IMOIXO0 K OPTaHM3AIHU TOCY-
JIApCTBEHHOTO YNpaBJieHUs TpeOyeT U (opMUPOBaHUS
CEPBHUCHOM IIPaBOBOM KYJIBTYpPbl TOCYJapCTBEHHOIO U
MYHHITUIAIBHOTO OIOPOKPATHYIECKOTO armapara, oc-
HOBAaHHOM HAa M3MEHEHUM IIPABOBOM IICUXOJOTHMU U
HICOJIOTHH HE TOJBKO CIYKAIIHX, HO U IPEICTaBUTE-
JIe YacTHBIX NAapTHEPOB CYOBEKTOB KOHTPAKTHBIX
ciIy’)k0 rocynapcTBEHHBIX 3aKymok. Heobxommmo oTt-
METHTB, YTO B HACTOSAIIEE BPEMSI OTCYTCTBYIOT CUCTEM-
HBIE TIPOEKTHI 110 KOMIUIEKCHOH OATOTOBKE CYOBEKTOB
KOHTPAKTHBIX OTHOILEHHH, a8 UMEIOIUECS IPOrpaMMBbl
TIOBBIIIEHUS] KBAJIM(UKAIMK U TEPErorOTOBKH Kaj-
POB B HACTOSsIIEEe BPeMsl HECIIOCOOHBI B HEOOXOTUMBIX
o0beMax JIMKBUIMPOBATH KaIpPOBBIA TOJIOJ M JOCTa-
TOYHO JAJIEKH OT peasbHON MpakTuku. O4eBUAHO, YTO
o0ecreunTh MPUTOK MPO(EeCCHOHANIOB B chepy MPOKb-
IOpEeMEHTa (COTJIACHO CEpBHUCHOMY TOAXOIy YIpaBie-
HUS) CIIOCOOHBI (PMHAHCOBBIE METOMBI CTUMYIIMPOBA-
HUSI, KOTOPBIE PETHOHEI HE B CHIIaX o0ectieunTh 0e3 de-
JepanbHOM moAnepKKu. [6, C. 73-76.]
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B Hacrosiiee BpeMs MOSIBIISIIOTCS. HAyYHO-UCCIIE-
JIOBaTEIbCKUE PadOThI, MOCBSALIEHHBIC OpraHU3aluu
KOHTPAKTHBIX CJIy’KO B OTJIENIbHBIX OTPACIISX U chepax.
Hamnpumep, 0cOOEHHOCTH OTPaCiIeBOTO yIpaBICHUs Ha
MpUMepe TOCYIapCTBEHHBIX 3aKyIIOK MHHOBAIMOHHOM
mpoAyKIH paccMoTpeHs! B padotax C.I" bemosa, O.E.
Bomnapesa, A.b. 3onoTtapesa, 11.A. CoxoioB, Bompo-
caM OpraHU3alll KOHTPAKTHOH CITy’KOBI B ydpekie-
HUSAX 3[paBoOXpaHeHus moapodHo wucciemoBan C.B
Kuganos[1].

OOmue HAmpaBIeHUS Pa3BUTHS KOHTPAKTHOTO
YIPaBJICHUSI C MO3UIMK SBOJIONWU KOHTPAKTHOM CH-
CTEMBI, a TaKkKe TpaHC(HOPMAIMH TOCYJaPCTBEHHBIX U
OOIIECTBEHHBIX MHCTUTYTOB PAacCMaTpPHBAIOT B CBOHMX
padotax B.E. benosa, B.B. Mensuukosa, B.B. [1omnos,
N.10. denoposa, A.B. peirun [2; 7, ¢. 373-375]. C
MO3ULIMK KOHTPAKTHBIX OTHOLICHUH HCCIIEAOBAaHUIO
CYOBEKTHOTO COCTaBa KOHTPAKTHOTO YIPABICHUS B
cdepe rocynapCTBEHHBIX 3aKYIHOK ITOCBSIICHBI TPYIbI
A H. Bbaiixosa, H.A. Kypu, H.A. Mamenosa, O.H. Tpy-
manoBa, P.H. IllnakoBa. C TOUKH 3peHUs CPAaBHUTEIIb-
HOTO TIPaBOBEICHUS 0c000€ BHHUMaHHWE KOHTPAKTHOMH
cnyx6e ynmensercs B monorpadguu ®. A. Tacamosa
(KonTpakTtHas cuctema B cepe rocyJapCTBCHHBIX 3a-
kynok Poccun u CIIIA) u A.H. 3axapoBa (MexayHa-
POZIHBIE KOHKYPCHBIE TOPTH B COBPEMEHHBIX MUPOXO-
351 CTBEHHBIX OTHOILIEHUAX)[3, C. 379 ]. OcoOblit HHTE-
pec ¢ TO3MIUM TEOPHUH JOTOBOPHOTO IIpaBa
npeacTaBisieT coboit mccienoanue E.B. BimHKOBOH,
B.E. Komexnrox (loroBop moctaBku TOBapOB IS TOCY-
JApCTBEHHBIX HYXXI), KOTOPOE PACKPBIBACT COJEpIKa-
HHE KOHTPAKTHBIX OTHOIIEHWH M MX CyOBEKTHOTO CO-
cTaB cepe rocy1apCTBEHHBIX ¥ MYHUIUIAIBHBIX 3a-
KYTIOK.

Heo6xonnmMo 0TMETHTH, YTO, HECMOTPS Ha pacTy-
IIyI0 TOMYJISIPHOCTh CPEAN yUCHBIX TEMAaTHUKU IOCBS-
MIEHHOW KOHTPAKTHON cHCTeMe (32 HCKITFOUEHUEM e/li-
HUYHBIX (yHJAMEHTAJIBHBIX HCCIIEIOBaHMI) B Kaue-
CTBE 00BEKTa HCCIICAOBAHMS, OOJIbIAS YaCTh HAYIHO-
HCCIIEI0OBATEIbCKUX paboT MMEeT OMMCaTeNbHBIN Xa-
paKTep WM ycTapenu, IepecTany ObITh aKTyalbHBIMU
B CBSI3U C I3MEHEHNEM OTEYECTBEHHOT'O 3aKOHOIATEIb-
cTBa B c(hepe MPOKbIOPEMEHTA.

Takum o00OpazoM, aHaIM3MPYs HOCTH)KEHHS B
cdepe TeopuH YHpaBICHHs, OPUANIECKON M SKOHOMH-
YecKOW HayKH MOJKHO C/€IaTh BBIBOA O TOM, YTO B
HacTosIee BpeMsi KOMITJIEKCHBIE - MEXIUCIUIUIHHAP-
HBIE WCCIENOBAaHUS TPOOIeM (QYHKIIMOHUPOBAHUS H
3¢ GEKTHBHOCTH KOHTPAKTHBIX CITY>KO M KOHTPAaKTHBIX
YOPaBIAIONNX OTCYTCTBYIOT. boibimas gacte pabor
OCBEIIAET BOIIPOCH KOHTPAKTHOW CIYXXOBI TOJBKO
JIMIIb CKBO3b IPU3MY IIPOTHUBOAEHCTBUS KOppynuy. B
9TOM HarpasJeHHUH 0CO00 IIEHHBIMU IMPEACTAaBISIOTCS
pa6ots! C.H. bparanosckoro u M.®. 3enenoBa (agmu-
HHUCTPAaTHBHO-TIPABOBBIC ACHEKTHI OOPHOBI ¢ KOppYII-
IIell B CUCTEME OPraHOB HMCHOJHUTEIBLHON BJIACTH B
P®), uccnenoanus C.I'. AkcenoBa, A.Il. I'yakosa,
O.1. JlocenkoBa, A.A. Tumomenko, P.P. fApynnmuna
AQHATTM3UPYIOMNUX MPOOJIEMBI FOPUINYECKON OTBET-
CTBEHHOCTH B c(epe rocyJapCTBEHHBIX 3aKkymnok. On-
HAKO TEKYIue, 3JI000JHEBHBIC MPOOJIEMbI OpraHu3a-
IIUY KOHTPAKTHOM CITY>KOBI €€ Mpo1eccoB (yHKITHOHU-
pOBaHMS M Pa3BUTHA, MCKIIOYalonme  Qakrop

37I0yNOTPEOICHUS. BIACTBIO M KOPPYILHH OCTAIOTCS,
HE UCCIEJOBaHBL.

B 3T0#1 CcBsA3M, HE TEPSIOT CBOCH AKTYalbHOCTU
npu (popMupoBaHur 3GGEKTUBHON MOJAENH yIpaBie-
HUSI TOCYIapCTBEHHBIMU 3aKyITIKaM MpoOJIeMbl MOTHBA-
OUN CyOBEKTOB KOHTPAKTHOH cucTembl. MnmeanpHas
MOJIENb YNIPABICHUS HE TOJBKO CTPEMHTHCS K TapMo-
HUYHOMY COYETaHUIO MOIOKUTENBHBIX W OTPHLIATENb-
HBIX CTHMYJIOB MOTHBALUM CyOBEKTOB KOHTPAKTHOMN
cucTeMBl (IIPEXIE BCEro TOCYAApCTBEHHBIX CIyKa-
IIHX, KOHTPAKTHBIX O(QHUIIEPOB, KOHTPAKTHBIX YNPaB-
JISIFOIIMX ), HO | TTOBBIILICHHUIO YPOBHS ITPaBOBOH KYJIb-
TYpbl M TPAaMOTHOCTH BCEX YYAaCTHUKOB 3aKyIIOYHOMH
nearenbHOcTH. Heobxoaumo oTMeTuTsh, uTo B defe-
paJbHON KOHTPAKTHOH cucTeMe coBpeMeHHoH Poccun
TIOJI0KUTEIIBHBIE CTUMYJIBI B OOJIBIIMHCTBE CITy4aeB HE
HaxXoJAT CBoeH (opManu3auuy (B BHUAE MOOLIPEHUIH
WIN NPEeMHH 32 JOCTUTHYTHI PE3YNIBTATHI), B TO BPEMs
KaK OTPHUIATEIbHBIE CTUMYJIBI JOMUHHUPYIOT ¥ IECTPAT
CBOMM CaHKIMOHHBIM MHOTooOpaszueMm (aJgMHHHCTpa-
THBHASI, YTOJIOBHAs, NUCHHUIUIMHAPHAS, MaTepHaIbHASL
OTBETCTBEHHOCTB).

IlonBonsA UTOTHM MCCIIEIOBAHUS, CUUTAIO LIENECO-
00pa3HbIM CliesiaTh BBIBOJ O TOM, YTO COBPEMEHHbIE
Hay4HbBIE HCCIIEOBAHUSI B OOJACTH COBEPILICHCTBOBA-
HUS KOHTPAKTHOTO YIpPaBICHHUA 3aKylNKaMH CyIle-
CTBEHHO OTCTAlOT OT 3alpOCOB IIPABOIPUMEHUTENEH.
OTcyTCTBHE KOMITIEKCHBIX M CHCTEMHBIX Hay4YHBIX HC-
CJICIOBAaHHM, HE MO3BOJIAET B IpoLecce peopMUpoBa-
HUSI KOHTPAKTHOH CHCTEMBI OITHPATHCS Ha PE3yIbTaThI
Hay4YHOW JIOKTPHMHBI, COBPEMEHHAash OTEYECTBEHHAs
IOpUAMYECKas 1 3KOHOMHYECKasi HayKa He MOXKET JaTh
Ba)KHYIO JUISl IPaBONPUMEHHTEINEH OLIEHKY TIPOUCXOs-
MM JIECTPYKTHBHBIM aHOMalMsiM B cdepe oTede-
CTBEHHOT'0 IIPOKBIOPEMEHTA. B 3T0M CBsI3U, IpaBONPU-
MEHHTENb BBIHYXJIEH OCBaWBaTh HOBBIE SKOHOMHYE-
cKue, IOPUIUYECKHE U UH(OpMaLMOHHO-
TEXHOJIOTHYECKHE PEalTMH ITOCTOSHHO TPaHCHOPMUPY-
IOIIEHCS KOHTPAKTHON CHCTEMBI IOCPECTBOM HPod U
ommO0K. B maHHBIX yCIOBUSIX 0COOYIO aKTyal bHOCTb
mpuoOpeTaeT cyaeOHas MpakTHKa ¥ 0000IeHHe mpa-
BonpuMeHHUTeNbHOU npakTuku ®AC u JIpyrux KoH-
TPOJIbHO-HA/[30PHBIX OPIaHOB.

B pamkax mepcrieKTHB pa3BHTHS OTE€YECTBEHHOM
IOPUIMYECKON HAYKH CUMTAI0, YTO Ha3pelsla HeoO0X0oau-
MOCTB BBIZIETICHHS B PaMKaxX HOBOH ITOJT OTPACIIH aIMH-
HUCTPATHBHOTO TpaBa («KOHTPAKTHOTO IpaBa») 00b-
eMHUBIIETO B cebe uccienoBanusi B chepe 4acTHO-
MyOMWYHBIX OTHOIIEHUH: TOCYAapCTBEHHO-YaCTHOTO
MapTHEPCTBA, ayTcopcuHra, ayrcadduHra, rocymaap-
CTBEHHBIX M MYHHIMIIANBHBIX 3aKYIOK, JIOOOM3Ma H
HHBIX aIMHHHCTPATHBHBIX J0rOBOpOB([4, C. 718].

Cmampa noozomoenena npu uHancosoil noo-
oepacke 2panma Poccuiickozo ¢ponoa gynoamen-
manvholx ucciedoganun Ne 18-311-00313 mon_a
«@Dopmul U Memoobl co8epUIEHCME06AHUA YynpPasie-
HUA 6 cghepe 20cy0apcmMEEeHHbIX U MYHULUNATILHBIX
3akynok Poccuiickoit @Dedepayuu: npomueooeii-
cmeus Koppynyuu»
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Annomauusn

B cmamve paccmampusaromes 6onpocel 310ynompedaenus O0INCHOCHHbIX NOTHOMOYUL NO Y20T08HOMY KO-
dexcy P®. Iloopobro ananuzuposansvl 06vekm, cybvekm, 00beKmugHas CropoHd NPeCmynieHus u CyObeKmueHas

CMOPOHA NpecmynieHus.
Abstract

The article deals with the abuse of official powers under the criminal code of the Russian Federation. The
object, the subject, the objective side of the crime and the subjective side of the crime are analyzed in detail.

Kniouesnvie cnosa: Yeonosnwiil kooexc, npecmynienue, O0INCHOCMHOE TUYO, 20CYO0APCEEHHASL O0IAICHOCTHD.
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[Ipobnema 370YMOTPEONCHUS JTOJDKHOCTHBIMH
TMOJTHOMOYHSIMHA JOJDKHOCTHBIME JIMIIAMH B OpraHax
TOCYTapCTBEHHOM BIIACTH M MECTHOTO CaMOYIpaBJe-
HUS SBJISICTCS ONHOW M3 HaWOojee aKTyalbHBIX IS
poccuiickoro obmiecTBa. AHAIU3 KPUMHHOTCHHON 00-
CTaHOBKU B CTpaHe B YKa3aHHOW OOJACTH CBUJIETEIb-
CTBYET O TOM, YTO B NPOLIEAIINAE IOJBI KOPPYMIIHPO-
BAaHHOCTb JOJDKHOCTHBIX JIMI] CACPKUBAIOT COIHU-
aNbHO-PKOHOMHYECKHEe pedopmel B Poccuiickoit
Oeneparum. [1. C.3]

Bwmecre ¢ Tem i Poccnu B HacTos1iee BpeMs xa-
paKTepHO, 4TO JIOJDKHOCTHBIE JINIa, 00ianas U3BeCT-
HBIMH ITOJTHOMOYHSIMH, JIOBOJIEHO YacTO 3JI0YNOTped-
JISFOT MIMH PaJiy CBOCH HaXKUBBIL, JTHOO JUIS YIOBIETBO-
PEHUS UHBIX JIMYHBIX HUHTEPECOB. DTO TOBOPUT O TOM,
YTO MCCIIEIOBaHNE COCTaBa IPECTYIUIEHHS, Mpery-
cmotpenHoro cT. 285 YK P®, He Tepsier cBOIO aKTy-
ansHOCTS. [2. C.3]

CocTas 3710ynoTpeOaeHus TOJDKHOCTHBIM | TTOJI-
HOoMO4HsAM U (cT . 285 VK P®) Bxoawur B rimaBy 30 Yro-
JIOBHOTO KOZEKCa M OTHOCHUTCA K MPECTYIUICHUSIM TIPO-

TUB TOCYJApCTBEHHOH BIAacTH, UHTEPECOB TIOCYJIap-
CTBEHHOM CITYOBI U CITy’)KOBI B OpraHax MeCTHOTO ca-
MOYTIpaBJICHHUSL.

[oa 310ynompebrenuem nornomouusmuy NOHUMa-
€TCS WCIOJb30BaHUE JIMIIOM, BBIIOIHSIONINM YIIPaB-
JeHYecKue (PYHKIIMY B KOMMEPUYECKOH HITH HHOH opra-
HU3AIIH, CBOUX TTOJTHOMOYHH BOTIPEKH 3aKOHHBIM HH-
TepecaM 3TOH OpraHMW3alUN W B LENIX H3BICUYCHUS
BBITOJT ¥ IPEUMYIIECTB IS Ce0s MITH APYTHX JIHIL JINOO
HAHECEHUs Bpesia APYTUM JIMIaM, €CITH 3TO JIeTHHUE M0~
BIIEKJIO IPUYMHEHUE CYLIECTBEHHOIO Bpea MpaBaM U
3aKOHHBIM HMHTEpecaM TIpaxJaH WIM OpraHu3auui
100 OXpaHseMbIM 3aKOHOM HHTepecaM 00IIecTBa Win
rocyaapcTBa.

Pos1oBEIM 00BEKTOM paccMaTpUBaeMbIX IPECTYII-
JICHUH SBJIAIOTCS TOCYAAapCTBEHHAs BIACTh, HHTEPECHI
TOCYapCTBEHHON CITYKOBI M CITy>KOBI B OpraHax MecT-
Horo camoympasinenust. [3. C.6]

Henocpeocmeennwtii 00vexkm - oOIICCTBCHHBIC
OTHOIIEHUH, CKJIa[bIBAIOIIMECS TI0 MOBOAY HaJJIekKa-
LIETO HCIOJIHEHUS [OJDKHOCTHBIMM JIMLIIAMH CBOMX
MIOJIHOMOYHH.
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B xauecTBe donosinumensrno20 00vekma BHICTY-
HAkOT paBa i CBOOO/IBI FPaXKIaH WITK OpraHu3anuii. [4.
C.128]

OOBbEeKTUBHAsI CTOPOHA MPECTYIJIEHUS] — UCIIOJIb-
30BaHUE JOJDKHOCTHBIM JIMIIOM CBOMX CIY)KEOHBIX
MIOJTHOMOYHH BOIIPEKH MHTEpEcaM CITYXOBI, €CIH 3TO
JISTHHUE TIOBIICKJIO CYIIECTBEHHOE HapyIICHHE TpaB U
3aKOHHBIX MHTEPECOB TPakJaH M OpraHU3aINi 100
OXpaHsAEMBIX 3aKOHOM HHTEPECOB 00IIeCTBa WA TOCY-
JapCTBa.

3nmoynoTpebiieHreM MOTYT OBITh IPU3HAHBI TAKHE
JIEWCTBHS JOJHDKHOCTHOTO JIMLA, KOTOPBIE BHITEKAIN U3
€ro CIIy)KeOHBIX IOJIHOMOYHH U OBUTH CBSI3aHBI C OCY-
IIECTBJICHUEM NpaB U 00S3aHHOCTEH, KOTOPBIMH 3TO
JHULO HAJEJICHO B CWIy 3aHMMAaeMOW JIOJDKHOCTH.
HapymieHnne mpaB M 3aKOHHBIX MHTEPECOB TpaKAaH
WY OpTaHu3alii TM00 OXpaHseMbIX 3aKOHOM HHTEpe-
COB 00II[eCTBa WM TOCYJapCTBA MOKET BBIPAKATHCS B
MOJPEIBE aBTOPHUTETa OPTaHOB BIIACTH, TOCYAapPCTBEH-
HBIX 1 OOIIIECTBEHHBIX OPTaHU3aINH, CO3IaHIH TOMEX
1 cOoeB B UX paboTe, HAPYIICHUH OOIICCTBEHHOTO TI0-
PsAKa, COKPBITHH KPYITHBIX XUIMICHUH, IPYTUX TSKKIX
IIPECTYIUICHUH U T. II.

[Tpu perieHny Borpoca o TOM, SIBJISIFOTCS JIU Hapy-
MEHNA CYIIECTBECHHBIMU, HCO6XO,Z[I/IMO YUYUTHIBATh CTC-
INCHb OTPHULIATCIBHOI'O BJIMAHUA MPOTUBOIIPABHOI'O AC-
SITHUSL Ha HOPMaJIbHYI0 paboTy MpeAnpHUsiTHs, OpTaHU-
3alUH, YIPESIKACHHS, XapaKTep U pa3Mep IIOHECEHHOTO
UMH MAaTepHajJbHOTO yIIepOa, YHUCIIO MOTEPIIEBIIHX
rpaxnaH, TsDKECTh NPUYNHEHHOTO UM MOpPAILHOTO,
(hM3UIECKOTO HIM UMYIICCTBEHHOTO Bpeaa U T. TI.

CyOBeKTHBHAST CTOPOHA BEBIPAXKAaeTCS B YMBICIEC
(TIpIMOM HITH KOCBEHHOM) M MOTHBE — KOPBICTHOW MITH
WHOH JINYHOW 3aWHTEPECOBAHHOCTH.

CyOBeKT — 3TO TOJDKHOCTHOE JIUIIO, TI0 4. 2 CT. 285
YK P® nuro, 3aHuMaroliee rocy1apcTBEHHYIO JOK-
HocTh Poccuiickoit denepaninu WM rocy1apcTBEHHYIO

VIIK 343

JOJDKHOCTB cyObekTa PO, riaBa oprana MecTHOTO ca-
MOYIpaBJICHUS.

ITo uTorom NpoBeAEHHOTO HCCIEOBAHUS MOXKHO
clenaTh BBIBOJ, YTO 3JIOYNOTpEOIEHHE IOJKHOCT-
HBIMU IIOJIHOMOYMSIMH YTOJIOBHBIN KoAekc P® onpene-
JISIET KaK UCIIOJB30BAHNE JOJDKHOCTHBIM JIMIIOM CBOMX
CIIy’)kKeOHBIX  TIOJTHOMOYHH  BONPEKH  HHTEpecam
CITy>KOBI, €CJTH 3TO JIeSTHUE COBEPIIEHO M3 KOPBICTHOM
WM UHOHM JIMYHOM 3aMHTEPECOBAHHOCTU M IOBJIEKIO
CYIIIECTBEHHOE HAapyIICHHUE IPaB U 3aKOHHBIX MHTEpe-
COB Tpak[IaH WM OpPTaHU3alHuK JTHO00 OXpaHSIEMBIX 3a-
KOHOM HMHTEpecOB o0IecTBa WM rocyaapcra. Kop-
pYNLUS — 3TO SIBIEHUE, KOTOPOE XapaKTepHO MPaKTH-
yecku it Bcex ctep ynpasnenusi Poccun. HyxxHo
OTMETHTh, UTO Ha CETOAHALIHUN A€Hb B HAllleH CTpaHe
aKTHBHO Da3padaThIBAIOTCS 3aKOHBI KOTOPHIE MOTYT
YMEHBIINUTH KOPPYILHIO.
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Abstract

The article discusses the main crimes committed by public officials and local authorities in Russia.
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B cucreme yronmosHoro mpasa Poccum mpemy-
CMaTPUBAETCS OTBETCTBEHHOCTH 3a MPECTYIUICHUSI

MPOTHB TOCYNApPCTBEHHON BIIACTH, WHTEPECOB TOCY-
JAPCTBEHHOM CITY>KOBI M CITyOBI B OpraHax MECTHOTO
camoynpasinienus. B rimase 30 YK P® nepeuuncnstorcs
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CJIeIyIOLIe BUABI NPECTYIUICHU: 310ynoTpedieHne
JIOJDKHOCTHBIMH TTOJTHOMOYHSIMHE (CT. 285), HeneseBoe
pacxojioBaHue OIOKETHBIX cpeacTB (cT. 285.1), Here-
JIEBO€ PacXO/I0BaHHUE CPEACTB I'OCYAAPCTBEHHBIX BHE-
OromKeTHBIX (poHIOB (CT. 285.2), BHECCHHE B CMHBIC
TOCYAApCTBEHHBIE PEECTPHI 3aBEAOMO HEIOCTOBEPHBIX
cBepeHuil (ct. 285.3), 3moymoTpebneHne MTOIHKHOCT-
HBIMH IIOJTHOMOYMSMH TIPH BBIIOJIHEHUH TOCylap-
CTBEHHOTO 00OpOHHOTO 3aka3a (cT. 285.4), mpeBrimie-
HUE JOJHDKHOCTHBIX TTOJTHOMOYHH (CT. 286), HEHCITOJTHE-
HHE COTPYAHHUKOM OPraHOB BHYTPEHHHX A€ MpHKa3a
(ct.286.1), oTka3 B ipenocTaBiaeHnu nHpopmarmu de-
nepansHomy CoOpanuto PO unu CuerHoii manare PO
(ct. 287), mpucBOeHHE MOJIHOMOYUHN JOKHOCTHOTO
ymna (cT. 288), He3aKOHHOE yJyacTue B MpeJIpUHIMAa-
TeNbCKOH AesTensHocTH (CT. 289), nomyyeHue B3ATKU
(ct. 290), nava B3saTKHU (cT. 291), MOCPEAHUIECTBO BO
B3siTouHu4YecTBe (CT. 291.1), cimykeOHbIH moamor (CT.
292), He3aKOHHas BBIIada IMacnopTa rpaxnanuHa Poc-
cuiickoil ®enepanuy, a paBHO BHECEHHE 3aBEIOMO
JIO)KHBIX CBEICHUH B IOKYMEHTBI, TIOBJICKIIIEE HE3aKOH-
HOe prodOpeTeHue rpakaancTBa Poccuiickoit @enepa-
1 (cT. 292.1) u xanatHocTh (cT. 293). [loBbIeHHas
0O0IIIeCTBEHHAs ONACHOCTh MEPEUUCIICHHBIX IMPECTYII-
JICHUH OTpakaeTcs MpeXkae BCEro B MX XapakTepe, Ha
KOTOPBIN YKa3bIBaIOT OOBEKTHl YKa3aHHBIX IOCATa-
tenbeTB. [1, C.650-651]

PonoBEIM 00BEKTOM paccMaTpHUBaeMBIX Ipe-
CTYIUICHUH SIBIISIOTCS TOCYapCTBEHHAS BIACTh, HHTE-
PECHI TOCYAApPCTBEHHOM CITyKOBI U CITyKOBI B OpraHax
MECTHOTO CaMOYIPaBIICHHS.

TFocynapcreennas ciyxba P® cormacno dene-
panbHOMY 3akoHY OT 27 Mas 2003 r. Ne 58-@3 «O cu-
CTeMe TOCyIapCTBEHHOM ciry:k0bI Poccuiickoit dene-
pauumny» IpescTaBisieT co0oi NpodecCHOHANBHYIO CITy-
JKeOHYIO IeATENBHOCTh Tpaxknan PD mo obecnieueHuto
UCIOJHEHUS NojaHoMoumil: Poccuiickoii ®@enepanuy;
(enepaTbHBIX OpPraHOB TOCYJapCTBEHHOM BIACTH,
MHBIX (e/lepalIbHBIX TOCYIapPCTBEHHBIX OPIaHOB; Cy0b-
exToB Pd; opraHoB rocy1apcTBEHHOH BIACTH CYyOBEK-
ToB P®, MHBIX TOCYIapCTBEHHBIX OPraHOB CYOBEKTOB
P®; nun, 3aMemaronmx JOHKHOCTH, yCTaHABJIMBae-
Meie Konctutyrmueit P®, ¢emepanbHBIME 3aKOHAMHU
JUISL HETIOCPEJCTBCHHOTO HCIIONHEHUS TTOJTHOMOYMI
(henepaybHBIX TOCYIAPCTBEHHBIX OPraHOB; JIMLI, 3aMe-
IAIONTNX JOJDKHOCTH, YCTaHABIMBAaEMbIe KOHCTUTYIIU-
SIMH, yCTaBaMH, 3aKOHaMH CyObekToB PD mis Hero-
CPEICTBEHHOTO HCIIONHEHHS IOJHOMOYHM Tocynap-
CTBEHHBIX OpPraHOB CyObeKTOB PD.

CucteMa rocygapcTBEHHON CITyObI BKIIIOYAeT B
ce0s TOCYIapCTBEHHYIO TPAKIAHCKYIO CITY)KO0Y, BOCH-
HYIO CIIyK0y, NpaBOOXpaHHUTENbHYIO Ciryx0y. ['ocy-
JIApCTBEHHAs TpaXKIaHCKas Ciryk0a BKIIOYAaeT B ceOs

(denepanbHyl0  TOCYJapCTBEHHYIO  TPAXKIAHCKYIO
ciy)0y M TOCYIapCTBEHHYIO TPAXKAAHCKYIO CIy)Oy
cyobekta PO.

MectHoe camoymnpasnenue B Poccuiickoit dene-
pammu - GopmMa OCyIIeCTBICHHS HapOIOM CBOEH Bia-
cTH, obecreynBaiomas B Ipeaenax, yCTAaHOBICHHBIX
Koncrurynuer P®, denepanbHbIMH 3aKOHAMH, a B
ClIydasix, yCTAHOBJICHHBIX (heleparbHBIMU 3aKOHAMH, -
3aKOHaMH CYOBEKTOB P®, camMocTOsATENbHOE W TOJ

CBOIO OTBETCTBEHHOCTb PEILICHHE HACEJICHHEM HEIo-
CPE/ICTBEHHO W/WJIM 4Yepe3 OpraHbl MECTHOTO CaMo-
yIpaBJIeHUs] BOIIPOCOB MECTHOTO 3HAUCHUS MCXOAS U3
HMHTEPECOB HACEICHUSI C YUETOM UCTOPHUUECKUX U UHBIX
MECTHBIX TPaIHUIIHA.

CornacHo @enepanbHOMY 3aKOHY OT 2 MapTa
2007 r. Ne 25-®@3 «O myHHAIIMIAIRHOH ciry:xOe B Poc-
cuiickoit @eneparum» ciry:x0a B OpraHax MECTHOTO ca-
MOYIpaBJieHUs (MyHHUIMIIAIbHAS CIyk0a) - 3TO Tpo-
(eccroHanbHAS NESITETBHOCTD TPaXkaaH, KOTOpas OCy-
IIECTBISIETCS. HA MMOCTOSTHHOW OCHOBE HAa JOJDKHOCTSIX
MYHHITUIATIBHOM CITYKOBI, 3aMEIIAeMbIX ITyTEM 3aKITIO-
YEHUsI TPYJ0BOTO JI0r0BOpa (KOHTPAKTA).

HuTepechl City:KObl ONPENEISIIOTCS MPUHITUIAMU
U UEISAMHU CIYyXOBI, 8 TaKkKe IyTeM YCTaHOBJICHUS
OTpaHUYEHUI U 3alPETOB AJIS CIYXKAIIUX U MPeCTaB-
JISIIOT 000 HOPMAIBHYIO JCATEILHOCTh MYOJIUYHOTO
amrmapara yIpaBJICHHS B JIUIE TOCYJapCTBCHHBIX Opra-
HOB 3aKOHOJATENFHON, MCIIOJHUTEIHHON U CyAeOHOH
BJIACTH, OPTaHOB MECTHOTO CaMOYTIPABIICHHS, TOCyIap-
CTBCHHBIX M MYHHITUIATBHBIX YUPEKICHHUHA, TOCYIap-
CTBCHHBIX KOPITOpAIIHiA, a TAaKXKe yIpaBieHus B Boopy-
skeHHbIX CHiax, Ipyrux BOHCKaX U BOMHCKUX (GOpMHU-
poBanusx P® mo BHIMOJIHEHHUIO CTOSAIIUX MEepe] HUMU
3aau.

BonbIIMHCTBO NIpeCTyIIEHUH, IPEYCMOTPEHHBIX
1. 30 YK, coBepmrarorcs, eciad MOXKHO TaK BbIpa-
3UTHCS, «U3HYTPH» CUCTEMbI BJIACTH M CIYXKOBI JIH-
[aMH, KOTOPBIE HallEIEeHBI ONPEACTICHHBIMA MTOTHOMO-
gusiMA. OOIUM CYOBEKTOM «H3BHE)» CHCTEMBI MOTYT
coBepmaThes gada B3ATkH (cT. 290 YK) u mocpenHu-
4ecTBO BO B3sTouHmdecTBe (cT. 291.1 YK).

OO0mME TpU3HAKAMH CITY>)KEOHBIX IPECTYIIIe-
HUH TPUHATO CYUTATH TO, YTO OHU: 1) COBEpIIAIOTCS
JUIAMH, HAJCICHHBIMH ITOJTHOMOUYHUSAMH (ZOJKHOCT-
HBIMH JIMIIAMH, CIY>KallluMH), 2) Onarogaps 3aHUMae-
MOMY CIIy>Ke€OHOMY IOJIOKEHHIO, 3) BONIPEKH HHTEpe-
caM CiyXO0bl, 4) KaK mpaBHUII0, TOMUMO OCHOBHOTO TI0-
CATAIOT €Ile W Ha JOIOJHUTENbHBIN 00hekT. Cpenu
COCTaBOB IMPECTYIUICHUH, MPeaycMOTpeHHbIX . 30
VYK, ecth kak MatepuanbHbIe (cT. 285, 9. 1, 2 cT. 285.3,
cT. 286, 286.1, 288, 4. 2 ct. 292, cT. 293), TaK u op-
MaibHbIe (cT. 285.1, 285.2, 4. 3 cT. 285.3, ct1. 287, 289,
290,291, 291.1, 4. 1 ct. 292).

BoNbIMHCTBO MpecTyIIeHH MOKET OBITh COBEp-
IIEHO TOJBKO TyTeM aericTBus (cT. 285.1, 285.2,285.3,
286, 288, 289, 290, 291, 291.1, 292), oTaenbHBIE - ITy-
TeM JieiicTBus i Oe3aericTBus (cT. 285, 293) u HeKo-
TOpHIE - TyTeM Oe3neiicTBus (cT. 286.1, 287).

BOABIIMHCTBO MNPECTYIUIEHUH - YMBILUICHHBIE,
mpexycMoTpeHHsIe 4. 2 cT. 292.1, ct. 293 VK, - aBius-
I0TCS HEOCTOPOXKHBIMU. HekoTopwle mnpecTymiieHus
MOTYT COBEPIIATHCS C IBYMsT (JOpMaMu BUHBL B cocTa-
Bax 3JI0yMOTPEOICHUST JODKHOCTHBIMHU ITOJTHOMOYH-
simu (ct1. 285 VK) u ciryxednoM mopiore (ct. 292 YVK)
CyOBEKTHUBHAs CTOPOHA TIOMHUMO BHHBI IIPEICTAaBIICHA
€elle U KOPBICTHOM WJIM MHOM JMYHOM 3aMHTEpecOBaH-
HocThio. [2, C.592-594].

JIOTKHOCTHBIMH JIMIIAaMU B CTAaThSAX YTOJIOBHOTO
kozekca Poccuiickoii @enepanuu (Poccun) npusHa-
IOTCS JIUIA, TIOCTOSHHO, BPEMEHHO WJIM MO CIICIHAITb-
HOMY TIOJHOMOYHIO OCYIIECTBISIOMHNE (YHKIUH


https://ru.wikipedia.org/wiki/%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B9%D1%81%D0%BA%D0%B0%D1%8F_%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%86%D0%B8%D1%8F
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NPE/ICTaBUTENS BJIACTH JINOO BBIOJHSIONIME OPTaHH-
3alMOHHO-PACHOPSAUTENbHBIE, aAIMUHUCTPATUBHO-XO-
3sTUCTBEHHBIE (DYHKLUH B TOCYNApCTBEHHBIX OpraHax,
opraHax MECTHOIO CaMOYIIPABJICHUS, I'OCYJapCTBEH-
HBIX U MYHHUIUIIAIBHBIX YUPEXKICHUAX, TOCYAAPCTBEH-
HBIX KOPHOpPALHMAX, TOCYJapCTBEHHBIX KOMIIAHUSX,
TOCYapCTBEHHBIX M MYHHIUNAIbHBIX YHHTapHBIX
NPEANPUATHAX, AKIMOHEPHBIX OOIECTBaX, KOHTPOJIb-
HBIM AaKET aKLH1il KOTOPBIX MPUHAANIEXUT Poccuiickoi
Oeneparn, cyosektam Poccniickoit enepanmy win
MYHHIUIAJIbHEIM 00pa3oBaHMAM, a Takke B Boopy-
skeHHbIx Cunax Poccuiickoit denepanuu, Ipyrux Boi-
CKax ¥ BOMHCKHX (opmupoBanusx Poccuiickoii dese-
panuw. [3].

JIOKHOCTHBIE JIMIIAa MOTYT BBIIOJHSATH JOJIXK-
HOCTHBIE IIOJHOMOYHS IIOCTOSIHHO, BPEMEHHO WIH 110
CIeUAIbHOMY II0JTHOMOYHIO. JINIIO BBITIOJIHAET AOIXK-
HOCTHBIE TIOJTHOMOYHS TOCTOSIHHO, €CJIM OHU BXOZSAT B
KPYT OCHOBHBIX H JIMLIO HAAEIAETCS UMH Ha BCE BpEMs
WCTIONIHEHUSI OOS3aHHOCTEH 10 JOJDKHOCTH. Bpemen-
HOE HCIOJIHCHHE JIOJDKHOCTHBIX OOS3aHHOCTEH MMeeT
MECTO, KOTjJa JIHMLO UCHOIHAET UX B TEYEHHUE OINpeje-
JIEHHOT'O CPOKa U 3TH MOJIHOMOYUS BXOJAT B KPYI OC-
HOBHBIX.

BrInonHeHHE TOMIKHOCTHBIX (DYHKIIHMI IO CTICIU-
aJbHOMY ITOJIHOMOYHIO 03HA4aeT, YTO JIMLIO UCIIOJIHAET
orpezieieHHbIe (YHKIMH, BO3JIOKEHHBIE HA HETO 3aKO0-
HOM (CTa)kepbl OPraHOB MMIUIIMM, MPOKYpaTyphl U

YIK 341.63

Jp.), HOPMaTHBHBIM aKTOM, ITPUKA30M HIIH PacHopsiKe-
HHUEM BBIIIECTOSIIET0 JOJDKHOCTHOTO JIMIa 0o Ipa-
BOMOYHBIM Ha TO OPI'aHOM HJIH JOJKHOCTHBIM JIHLIOM.
Takue QyHKIMM MOTYT OCYLIECTBISITHCS B TEUCHHE
OIIPEEIEHHOTO BPEMEHH WJIM OJHOPAa30BO JIMOO COB-
MEIIaTHCS ¢ OCHOBHOM paboTOi (HapOIHBIE U TIPUCSIK-
HBIE 3acefaTen u ap.). [Ipy BpeMEeHHOM HCTIONTHEHNHT
(GYHKIMHA JOJKHOCTHOTO JIMIA WM TPH MCIIONHEHUH
UX TI0 CIIENHAIFHOMY ITOJTHOMOYHIO JIUIIO MOKET OBITh
MIPU3HAHO JOJDKHOCTHBIM JIMIIb B IIEPHUO]] HCTIOJTHEHUS
BO3JI0KEHHBIX Ha Hero ¢yHKIuH. JJOIKHOCTHBIE TTOJI-
HOMOYHMS BO3JIAraloTCsl Ha JIMLIO B YCTAHOBJICHHOM I10-
pszke. B cBsi3u ¢ 9TUM BpsiA JIM MOXKHO ITPU3HATH CyOb-
€KTOM JIOJDKHOCTHOTO TPECTYIUIEHHS JHLO, KOTOPOe
OCYIIECTBJISUIO MOJHOMOYHS MO YCTHOMY pacriopsbke-
HUIO PYKOBOJHTEISl, TOTIa KaK BO3JIOKEHUE 00s3aHHO-
CTeH IOJDKHOCTHOTO JIMIA TPeOOBAIO UCKITIOUYUTEIBHO
MTICBMEHHOTO TIPHUKA3a.
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LEGAL STATUS OF INTERNATIONAL COMMERCIAL ARBITRATION TO PROTECT THE
RIGHTS OF ECONOMIC ENTITIES IN INTERNATIONAL LAW

Annomauyus.

ﬂaHHa}l cmamovs noceiaulena paccMomperuro npaeoeoco cmamycd Meofcaynapodnoeo KomMmep4decKoco
ap6umpa9fca, Komopbn? umeem Oonvuoe 3HayeHue ONs CMAOUILHO20 paseumusl 6HEUHEIKOHOMUYEeCKUX
OMHOWIEHULL KANHCO020 20CY0aApCmed, NOCKOAbKY obpaujeHue CMOpoH 3d pAcCMOmMpeHueMm chnopa 6 obiacmu
Meofcdynapodnblx OKOHOMUYECKUX OMHOUIEHUU K YKA3aHHOM)Y Opeany obvsicusiemcst mem, 4mo, CmOpOHbl
NOAYYAIOM HE3A8UCUMOE U YCKOPEeHHOe CyOebHoe pasdupameibcmeo.

Abstract.

This article is devoted to the consideration of the legal status of international commercial arbitration, which
is of great importance for the stable development of the foreign economic relations of each state, since the appeal
of the parties for a dispute in the field of international economic relations to this body is due to the fact that the
parties receive an independent and expedited legal proceedings.

Knrouesvte cnosa: mexcoyHapoOHblll KOMMEPUECKULL apOumpaic, MexicOyHapoOHblll Cnop, apoumpaxjicrHoe
coenauerue, mpemeucKkuil cyo, apoumpaxncHoe pazoupamenbcmeo.
Keywords: international commercial arbitration, international dispute, arbitration agreement, arbitration

court, arbitration..

B ropuanueckoil nmurepaType CyLIECTBYET MHeE-
HHE, 9YTO KOMMEpPUYECKHH CIop HEOOXOAMMO paccMar-
pHUBaTh Kak crieiu(uyeckoe MpaBOOTHOIICHHE, BO3HH-
Karoliee MEeXIy ABYMsI U OOJIBIIMM YHCIOM CTOPOH,
KOTOPBIMM MOTYT SIBJISITBCS Pa3iIMYHbIE IO CTaTyCy
CyOBEKTHl MEXIYHAPOIHOTO SKOHOMHYECKOTO TIpaBa,
Y BBIPAXKAIOLLEECS B IPEIBSBICHUYU B3aUMHBIX U YETKO
c(OpMYIHPOBAaHHBIX TPETCH3UH CTOPOHAMH IPYT K
JIPYTY, BBITEKAIOLUIMX M3 OTHOLIEHUH MO HU3BJIEYEHUIO
NpUOBUTH, TI0 BOMPOCY MpaBa, IOPHIUYSCKAM TOYKAM
3PEHUS WU HHTEepecaMm, JJIs1 YPEeryIupOBaHHU KOTOPHIX
CTOPOHBI TIPEANIPHHUMAIOT B3aMMHBIE AeWcTBUA [1, C.
22].

OmnpeneneHrne YKOHOMHYECKOTO CIOpa B BBIMIE-
ykazanHo# TpaktoBke F0.B. AndeeBoii He mpoTuBOpe-
yuT MHeHuto .M. BenbsiMUHOBA, KOTOPBIN TOJIAraeT,
YTO TOJ MEXKIYHAapOJHBIMU CIOpaMH «B CTPOrOM
CMBICJIE CJIOBA B MEXIYHAPOJHOM 3KOHOMHYECKOM
mpaBe cleAyeT [OHUMaTb MEXIOCylapCTBEHHbIE
criopbl». BMecTe ¢ TeM, OH 0TMEYaeT, YTO K MEeKIyHa-
POJHBIM KOMMEPYECKUM CIIOpaM CJIEeAyeT OTHECTH U
CHOPBI, BO3HUKAIOIINE MEKAY IOPUANICCKHMU U (HHU-
3UYECKUMH JIMI[AMHU U3 Pa3HbIX CTPaH B MPOIECCEe UX
BHENTHEOKOHOMHYECKUX B3aUMOOTHOIICHHI» [2, c.
109].

10.B. Andeera BrigenseT clieayomuye crenudu-
YECKHUE YEpPThl MEXIYHAPOIHOIO KOMMEPYECKOIro
cropa:

- MEXOyHapoJIHBIE  KOMMEpPYECKHE  CIIOPHI
BKJIIOYAIOT HE TOJBKO CIOPHI, BBITEKAIOIIUE MEXIY
rocyJapcTBaMM, MEXIyHApOIHBIMH OpraHU3alHsIMHU
rocyaapcTBaMM U MEXIYHapOIHBIMU OpPTaHU3aIUIMH,
HO U CIIOPBI, BEITEKAIOUINE U3 JHaroHaJIbHBIX OTHOIIE-
HUMH, - MEXIly TOCYIapCTBOM U JIMIOM (FOPHIMUYECKAM
1 (pU3NYECKUM) Ipyroro rocy1apcTaa.

- NIPEeIMETOM PETYIHPOBAHUS NPH Pa3pelIeHIN
MOTYT OBITh OTHOILICHHS, BO3HHKAIOIINE B CAMBIX pa3-
JIMYHBIX chepax B3aUMOICHCTBUS roCcy1apcTB (MEXITy-
HapOJHOE CYJOXOACTBO, BO3AyXOIUIaBaHHE, KOCMUYE-
CKas IeATeNbHOCTh, MEeXIyHapOIHAs OXpaHa OKpYKa-
FOTIEeH CpesIbl U T. 11.);

- MEXIyHapoJHBIE KOMMEPUYECKHE CIIOpPHI pa3-
pemaioTCs Ha OCHOBE IMPUHITUIIOB U HOPM Pa3INIHBIX
oTpaciell MexayHapoaHoro pasa [1, c. 8].

JlaHHOe omnpeneneHue MexIyHapoqHOr0 KoMMep-
YecKOro criopa 0asupyeTcs Ha W3BECTHOM OIIpezese-
Huu O.A. [lymmuna, npuBogumoe Bbie. OTingus 3a-
KIIIOYAlOTCS B TOM, YTO B COBPEMEHHOW TpPaKTOBKE
OIpeNIeNICHUs] KOHCTaTHPYEeTCsl MPaBOBOM XapakrTep
MEXJTyHapOJAHOT0 KOMMEPUYECKOT0 CIIOPA U ONpeIes-
JOTCSI Pa3NINYHBIC 110 CTATyCy CyOBEKTHI MEXIYHAPOI-
HOT'O SKOHOMHYECKOTO IIPaBa B BHUJIE TOPU3OHTATBHBIX
1 IMaroHaJbHBIX OTHOLICHUH MEXy HIMU.

HecMmotps Ha 3T0, ClIeoyeT OTMETHTb, YTO YKa3aH-
HOE OIPEAEIECHNE KOMMEPUYECKOTO CIOpa U Iepednc-
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JICHHBIE €ro MIPU3HAKHU B HEAOCTATOUYHON CTETIEHH HOA-
YEPKHUBAIOT UX CBSA3b C MEXKIyHAPOIHBIMA SKOHOMUYE-
CKUMHU OTHOMIEHHSMH. B wacTHOCTH, B IIpHBEIEHHOM
OIpeJIeTICHUH OTCYTCTBYIOT KOHKPETHBIC YKa3aHUs Ha
TO, B KaKOW UMEHHO cepe MpaB 1 MHTEPECOB NHULIUH-
pyeTtcst ciop. B 3To# cBS31 HEOOXOIMMO YCHIICHHE ITH-
TUPYEMOTO BBIIIE ONPEACIICHIS JOTOTHUTEIbHBIMA U
BCIIOMOTATECIHHBIMI TIPU3HAKAMH, KOTOPBIE MO3BO-
JITH OBI O0JIee YeTKO KBANH(UITPOBATE UCCIEAYEMOe
TIOHSTHE.

Bo-mepBrIX, HEOOXOANMO BBIACTUTH B TOHSITHH
KOMMEpYECKOro CIIopa Haln4ue KOH(IMKTa MMEHHO
9KOHOMHUYECKMX HMHTEPECOB M MX INpeoliajaHue Ha[
JPYTUMHU UHTEPECAMH, YTO MOXKET OKa3aTh CYIECTBEH-
HYIO [IOMOMIB B T€X CIIy4asix, KOTrJia pa3HoOIiacue HOCUT
MPOTUBOPEUMBBINA XapaKkTep BBUIY €I0 B3aUMOCBSI3aH-
HOCTHU C APYTUMH acCIICKTaMU CIiopa: NOJIUTHICCKUMU,
MIPaBOBBIMH, SKOJIOTUIECCKUMH H JIP.

Bo-BTOpEIX, B OmNpenelcHnH MEXIoCyIapCTBEH-
HOTO KOMMEPUYECKOTO CIIOpa CIEAYeT OTMETHTH, UTO,
OH, KaK MPaBUJIO0, BOSHUKAET I10 TIOBOTY MpaB U 00s3a-
TENBCTB CYOBEKTOB MEXIYHAPOIAHOTO IIpaBa, CBSI3aH-
HBbIX C UX NCATCIbHOCTHIO B O6J'IaCTI/I MEKAYHApPOAHBIX
KOMMEpPUYECKOT0 OTHOILIEHUH. BBenenue 3Toro mpu-
3HaKa OyJeT NMOAYepKHUBATh IKOHOMMYECKYIO CIEIH-
(GuKy npaB U 00s3aTENLCTB CYOBEKTOB MEXKAYHAPOI-
HOT'0 ’KOHOMHMYECKOT0 TpaBa.

YyuteiBas 9TO, 04 MEKTOCYAapCTBEHHBIM KOM-
MEpPUYECKHM CIOPOM JOJDKHO TIOHHMATBECS IPaBOBOE
OTHOIIICHHUE, KOTOPOE BO3HUKACT MEXKIy IBYMs U 0O-
Jiee CTOPOHAMH, SBIISIOMIAMUCS Pa3THYHBIMU 10 CTa-
TyCcy CyOBEKTaMH MEXIYHAPOIHOTO IKOHOMHYECKOTO
MpaBa M IPEACTABISONIEe COO0H MPeIbsIBICHIE APYT
JIPYTY B3aUMHBIX TIPETCH3UH OTHOCHTEIEHO YKOHOMH-
YECKUX UHTCPECOB, MpaB U O6H3aTeHBCTB, CBA3aHHBIX C
OCYILECTBJICHHEM HMH BHEITHEIKOHOMHYECKOH Jes-
TCJIbHOCTH, PA3JIMYHBIMU HOPUIANYECKUM TOYKaM 3peC-
HUs, TOJKOBAHUEM MEKIYHAPOAHBIX 3KOHOMHYCCKUX
JIOTOBOPOB.

OpHako, HagO MONArath, 4TO JaHHAS (POPMYIH-
POBKa He SBJIACTCS OKOHYATEeNbHOH. MIHTCHCHBHOCTH
SKOHOMHYECKUX HHTETPAIIMOHHBIX MPOILECCOB MEXKTO-
CYJapCTBCHHOTO YPOBHS, YCHJIMBAOMIAACS TCHACHITHS
K (DOPMHUPOBAHUIO HOBBIX MEXITyHAPOIHBIX SKOHOMHU-
YEeCKHUX OpraHu3alliii perHOHAIBHOTO XapaKTepa, pas-
HOOOpasWe W YCIO)KHEHHE BHIOB MEXIYHapOIHBIX
SKOHOMHYECKUX B3aUMOOTHOIIEHHH, O€3ycIOBHO, Oy-
YT OKa3bIBaTh BJIMAHHUEC HA COACPIKAHNUEC TTIOHATUA MEK-
TOCYTapCTBEHHOTO KOMMEpPYECKOTO CIIopa, KOTOpoe
MOXKET MOABEPTraThbCAd YTOUHCHUAM U TOTIOJTHCHUAM.

IMox cmeuudukol mpeaMera MEXTYHAPOIHOTO
KOMMEPYECKOTO CIOopa cieAyeT MOHUMATh BCIO CIIOXK-
HOCTb ¥ MHOT000pa3ue MexyHapOIHbIX SKOHOMHUYe-
CKUX OTHOIICHHWH, 0COOEHHO HAa COBPEMEHHOM 3Tarle,
Korja OOJIBIIMHCTBO TOCYAPCTB TATOTEIOT K MEXIY-
HapOJHOW MHTETPALMOHHBIM IpoIeccaM, Kak B YHH-
BEpCaJIbHBIX, TAK M PETHOHAIBHBIX pamMKax. Pacmmpe-
HHUE MECXKIYHAPOAHBIX 3KOHOMHYCCKHUX CBH3eﬁ, B3au-
MOCBA3aHHOCTb M B3aMMO3aBUCHUMOCTH TOCYIapCTB
JPYT OT IpyTa MPUBOJASAT K CTUPAHUIO YETKOM TPAHHUIIBI,
pa3zemnsBIIe SKOHOMHYECKHE OTHOIICHHUS C IPYTHMHU
cthepamu IEATEITLHOCTH.

ITox apOuTpaxHBIM pa30MpaTEeNnbCTBOM, Kak BHU-
JIOM pa3pelIeHHs] MEXIyHapOJHbIX KOMMEPUYECKHX
CIIOPOB, TOHIUMAETCsI pACCMOTPEHHE CIIOPOB B TpeTeii-
CKHUX CyJaX, N30MpaeMbIX WM CIEIHAIbHO CO3/aBae-
MBIX CTOPOHAMH BHEITHEIKOHOMUYECKHX KOHTPAKTOB
IUISL PAaCCMOTPEHHS BO3HHMKAIOIINX MEKAY HUMH CIIO-
pos [3, c. 564]. 13 yka3aHHOTO OTpeIeIeHus CIeayeT,
YTO MEXIYHAPOIHBIH KOMMEPYECKUN apOUTpaxk — 3TO
CyneOHBIH OpraH, yIOJHOMOYEHHBIH paccMaTpHUBaTh
CIIOpBI C y4YacTHEM HHOCTPAHHBIX XO3SHCTBYIOIINX
CYOBEKTOB, K YHCIy KOTOPBIX, HAIIPUMEpP, OTHOCATCS
(UpMBI 1 OpraHu3aly. MexXJyHapoaHbIH KOMMepye-
CKHI apOuTpax MpecTaBisieT cOO00i B CHIIy CBOETO
IIPaBOBOI'O YCTPOMUCTBA TPETEUCKUIM CY .

B poccuiickoM 3akoHOAATENbCTBE MPOBOJUTCS
pas3iinuue MeX1y TPETeHCKIMU CyAaMu OOLIEero Xapak-
Tepa U MEXAYHAPOJAHBIMH KOMMEPUECKMMH apOUTpa-
kamu. B cr. 1 3akona o tpereiickux cymax 2002 r.
MIPSMO MPEAYCMOTPEHO, YTO OH «...HE PaCIpOCTpaHs-
eTcsl Ha MEKIYHAPOAHBIH KOMMEPUECKHHA apOUTpak»
[4].

OO6pareHne CTOPOH K MEKAyHAPOIHOMY HE3aBHU-
CHMOMY TpeTeiicKoMy cyneOHOMY pa30upaTenbCTBy B
00JIaCTH MEXAYHapOIHBIX JKOHOMUYECKUX CBS3eil
OOBSICHIETCS TEM, UTO OJIHA U3 CTOPOH HE BEPUT B 00b-
eKTHUBHOCTH CYAOIPOM3BOJCTBA B Ipyroii cTpane. 1o
MOJXKET OBITh CBSI3aHO M C SI3BIKOBBIM 0aphepoM, U C
TPYIHOCTBIO O3HAKOMJICHHS C YYXIBIMH €il IpaBo-
BBIMH, B TOM YHCIIE U TIPOLECCYATBHBIMHU, TPAAUIHIMHI
1 TIPaBIJIAMH.

[TpenmymiecTBa apOuTpaka Kak MpOLEAYpH! pas-
pEeIIeHus! CIIOPOB COCTOMT B cienylomeM. Paccmotpe-
HHE CIIOpa B apOuTpaske HOCUT YPE3BBIYANHHO AEMOKpPa-
THYHBIM XapakTep: CTOPOHBI M30MPAIOT COCTaB CyAa,
CTOPOHBI BIIpaBe BBHIOPATh MECTO MPOBEICHHS apOHT-
paka U Jaxxe onpeacjInTb 4YaCTUIHO WJIM MOJIHOCTBIO
camy Ipoueaypy apouTpax, a Kpome Toro, BOBCE U3b-
ATh CHOpP W3-TI0JI JICHCTBUSI IIpaBa U PacCMOTPETh €ro
no cnpaseumBocTy. [Iponenypa apourpaxa mpocra,
OHa HE pErJIAMEHTHPOBaHAa MHOTOYMCIICHHBIMH IIPO-
HeccyasbHBIMH MPAaBWIAMH. JTO 00ECHEeYnBaeT CpaB-
HUTEJIBHYIO OBICTPOTY PacCMOTPEHHMS JAeNa, YTO IS
KOMMEPCAHTOB, BEAYIINX TOPIOBbIE U MHBIE OTIEPALIHH,
UMeeT BeChbMa Ba)KHOE 3HaueHHWe. ApOUTpax, B OTIH-
YHe OT rOCYAapCTBEHHOTO (apOUTPa)KHOTO Cy/a), Ipo-
BOJWUT PAcCCMOTPEHHE CIIOPOB Ha 3aKPBITBHIX 3aceia-
HUSIX, YTO TapaHTHPYET COXpaHEHHE MPOHM3BOACTBEH-
HBIX W KOMMEPYECKUX TalH MpeaAnpuHUMaTeNel;
ITOCTOPOHHUE JIUIA JIOMTYCKAIOTCA K Y9acTHIO B apOuT-
paXe TOJIBKO C corjacus 00euX CTOPOH; ITyOJUKAIIHS
pereHuit apouTpaxa 0e3 CorIacus CTOPOH 3ampernieHa.
CronuMocTh apOHUTPaXHOTO pa3OMpaTeNbCTBA CPaBHU-
TEIbHO HEBBICOKA, BO MHOTHX Cllydasx OHa ObIBaeT
HIDKE, HeXeH cyeOHast polielypa B roCyAapCTBEeH-
HOM (apOHuTpaXHOM) CyJIe.

JlocTonHcTBa apOuTtpaxa - ectb oOpaTHasl CTO-
poHa ero HeJocTaTKoB. K HenocTarkam apOUTpakHOTO
MOpSiAKA PAaCCMOTPEHHS CIIOpa OTHOCST: BO-TIEPBBIX,
OBICTPOTY PAcCMOTPEHHUSI CIIOpa B KEPTBY KOTOPOH
MIPUHOCSITCS] TIPOLECCYalbHbIE TapaHTHU CTOPOH Pa3-
OMpaTeNbCTBA; BO-BTOPHIX, TO 0OCTOSITETHCTBO, YTO HE
BCe apOUTPHI BEIHOCAT 000CHOBAaHHBIE PEIICHHUS - 3a4a-
CTYIO MOTUBHPOBKA PEIICHHs HEU3BECTHA MyOJIHKeE; B-
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TPEThUX, PCIICHUE MOXET OBITh BBEIHECEHO Oe3 o0pa-
IIeHUs K HOpMaMm IIpaBa, a OCHOBAHO HAa NMPUHIUIAX
CIPaBEUIMBOCTH (€CJIM TaKOH MOPSIOK MpPEeayCMOT-
penu CTOpOHBI) U T.IL. [5, c. 45].

K BblIlIECKa3aHHOMY HEOOXOJMMO H00ABHUTH, YTO
MEXXIyHapOJHBIA KOMMEPUECKUH apOUTpaKHBIH Cyl B
HaCTosIIee BpeMs NMpU3BaH 00ecreduBaTh coOro/Ie-
HHE PKOHOMHYECKMX MpaB YeJOBEKa, 3alUTy IpaBa
COOCTBEHHOCTH B MEXAYHApOIHBIX HPAaBOBBIX OTHO-
meHusx. CremoBaTenbHO, YKa3aHHBIN cyx u 3¢ dek-
THBHOCTB €TI0 JSSITENbHOCTH UTPAOT OPOMHOE 3HaYe-
HHE B Pa3BUTHU MEXYHApOHBIX 3KOHOMHYECKUX OT-
HOIIEHMH WM  HaJTOKUBAaHUM  YCICHIHBIX U
B3aUMOBBITOJTHBIX JICJIOBBIX CBSA3EH, JIENIAI0T MUPOBYIO
9KOHOMUKY CTaOMIIBHON M YCIELTHO Pa3BHBAIOILEHCS.

VIK: 347.931.
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WORLD AGREEMENT IN LEGAL COMPOSITION

Annomauusn

B cmamve yoeneno enumanue mupogomy coenauienuio, Komopoe XapaKmepusyemcs ¢ mouKku 3peHus noo-
Xo0a, couemaruezo MamepuaibHO-npago8oUl U NPoyeccyaibhblll snemenmol. Mupogoe coerauienue paccmampu-
8aemcsi 8 IOPUOUYECKOM COCMABe, KAK CNOJICHOE A8eHIe, KOMOopoe He MOdicem Dblmb C8e0eHO IUb K 2PANCOAH-
CKO-NpABo8oll coeke Uil HPoYeccyarbHOMy 0elicmeuio, 8bipaxcaemMomy 8 NPOYeccyaibHoM OOKyMeHme.

Abstract

The article pays attention to the settlement agreement, which is characterized from the point of view of an
approach combining substantive and procedural elements. The settlement agreement is considered in the legal
composition, as a complex phenomenon, which can not be reduced only to a civil legal transaction or procedural

action, expressed in the procedural document.

Knroueswte cnosa: muposoe coznauienue, cyo, 2paxrcoancKuil npoyecc, apoumpaxicHulii npoyecc.
Keywords: amicable agreement, court, civil procedure, arbitration process.

MupoBoe cornaneHue OTHOCHTCSL K CTapeHInM
MIPaBOBBIM HHCTHTyTaM. BO3MOXXHOCTB 3aKIFOUEHUS
MHPOBOTO COTJIAIICHUS UMEET OOJIBII0e 3HAYCHUE IS
BBITTOJTHEHHS 3314 10 MPEKPAIICHUIO CIIOPOB, M CYABI
B IIEJIOM CTPEMSATCS YTBEp)KIaTh TaKHe COTJIAIICHUS.
Bwmecre ¢ TeMm, ganexo He Bce jena, o KOTOPBIM MOYKHO
OBIJI0 OBI HCITOJTB30BATh MEXAHU3M pa3pelieHus Cropa
MOCPECTBOM 3aKIIOUEHHS MUPOBOTO COTJIAILIEHMs, 3a-
kaHumBatorcst MupoM. Io cratuctuke CynebHoro ne-
napramenra, 3a 2017 roq Tospko 8% apOUTpaskKHbIX Cy-
JeOHBIX CIOPOB (C y4ETOM aIeJUIUH M Kaccalun) U
2,6% nen B cymax oOmiel IopuCOUKIHMHA (¢ y4ETOM
aneIsIMY) 3aKOHYWINCH YTBEPXKICHUEM MHPOBBIX
cormamenuii [1, c. 1].

B rpaxxganckoM 1 apOuUTpakHOM IpoIiecce MUpPO-
BBIE€ COTJIANICHAS 3aHUMAIOT 0c000€ MECTO B psAy HO-
KYMEHTOB, CBSI3aHHBIX C OCYIIECTBICHHEM IIPOLECCY-
anpHBIX JAercTBril. Kak u3BeCTHO, rpaaaHCKHE MpaBa

1 00s13aHHOCTH MOTYT BO3HUKATh U3 CyIeOHOT0o perre-
HUS, YCTaHABJIMBAIOIIETO 3TH IpaBa M OOS3aHHOCTH,
OJTHAKO PEIICHHE CyJla He 0XBATHIBAET BCE CIIydaH BO3-
HUKHOBEHHS IIpaB M o0s3aHHOCTEH. MupoBoe corma-
IICHNE TAKKe SBISIETCSI OCHOBAaHHEM HX BO3HHUKHOBE-
HUSL.

Ha Ham B3risig, MUpOBOE COIJIAILIEHUE HEIpa-
BUJIBHO CUHUTATh TOJIBKO MPOIECCYaIbHBIM JOTOBOPOM
WM MUPOBOM cenkoi. B naHHOM cityyae Mbl uMeeM
JIENI0 CO CJIOXKHBIM IOPUAMYECKHUM COCTaBOM, B KOTO-
Pl BXOAUT U TPakJaHCKO-TIPaBOBOM JOTOBOP, U MPO-
LeCCYyaJIbHBIN 3JIEMEHT. JJaHHBIM MOJX0A MOXKET Mpes-
ONpENeNINTh HAX0XJEHHE OTBETa HA HEpEIIEHHBII
ITOKa B HAyKe BOIPOC O CYITHOCTH MHPOBOTO COTJIAIIIe-
HUS, O TOM, NPEACTaBIAET JH TaKO€ COTJIAIICHHE
TOJIBKO CAETIKY, WITH HaJTMYUE MPOIeCCyaTbHON (HOPMBI
JUTSL €TO COBEPIICHUS OyIeT OTPEACIISFOIINM.

CornacHo TyHKTY 9 moctaHoBienus Ilinenyma
Beicirero Apoutpaksoro Cyna P® ot 18 urons 2014
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r. Ne 50 «O npuMupeHnn CTOpOH B apOUTPaXKHOM IIpo-
1ecce», MHUPOBOE COIVIAIICHHWE IPECTaBJIseCT COOOM
COTJIAIIEHUE CTOPOH, TO €CTh CACIIKY, BCIEACTBUE UETO
K 3TOMY COIJAIICHUIO, SBIAIOIIEMYCS OJHUM W3
CPE/CTB 3alUTHl CyObEKTUBHBIX IPaB, IOMUMO HOPM
MPOLIECCYalbHOTO IIPaBa, IOIEKAT MPHUMEHEHHUIO
HOPMBI TPaXKIAaHCKOTO IIpaBa O JOTOBOpPaxX, B TOM
YHcie mpaBmwiIa o cBoboze morosopa (ctatbs 421 T'K
P®). Takum cornameHneM, €Cii OHO YTBEPIKICHO ap-
OUTPa’KHBIM CYIOM, CTOPOHBI IIPEKPAIIAIOT CIIOP (IO~
HOCTBIO WJIM B YaCTH) HAa OCHOBE JOOPOBOJILHOTO ype-
TYJIUPOBAaHUs B3aHMMHBIX NPETEH3UH W YTBEP)KICHUS
B3aUMHBIX YCTYNOK [2, c. 177].

Takoll moaxox HE OTpaKaeT BCEH CyTH MUPOBOIO
coryamieHus. Llenpro CAENKY ABNSETCs yCTaHOBJIECHUE,
U3MEHEHUEe WIN IpeKpalieHHe I'pakJaHCKUX IpaB U
o0s3aHHOCTeH. Takas 11es1b U y MUPOBOT'O COTJIAIICHNUS,
0 kotopoM uzet peus B cTarbsix ['TIK PO u AIIK PO.

Bwmecte ¢ Tem, B cyneOHOM 3aceaHUH CTOPOHEI
MOT'YT JOTOBOPHUTHCS O TPABOOTHOILICHUH, KOTOPOE 3a-
SBJICHO B CyJl B KaQU€CTBE CIIOPHOTO, HO IOPUINYECKOE
3HAYEHHE TaKasi JOTOBOPEHHOCTh OYIET MMETh TOIBKO
MoCJe TMPOBEPKUA U YTBepxkaAeHUs e€ cymoM. UToOs
cenKa B BUJE MHPOBOT'O COTJIAIIEHUS MOPOJHiIa Ipa-
BOBBIC IOCJEJCTBUS, OyneT HEJI0CTaTOYHO OJHOTO
TOJIBKO BOJIEU3BSIBIEHUS cTopoH. HeoOxoauma Taxske
BOJISI CyJa, OOBbEKTHBUPOBAHHASI B COOTBETCTBYIOIIEM
cyneOHoM akTe. BaxkeH ImyOJIMUHbIH, IpoLiecCyanbHbIN
3JIEMEHT, (hopMa, KOTOPasi CONPsDKEHA C COACpP)KaHHEM
BOJICU3BSIBIICHHS CTOPOH.

BHecyneOHoe cornamenne He XapaKTepH3yeTCs
AaBTOPUTETOM CyZa KaK OpraHa rocy/apCTBEHHOH Bila-
CTH, ¥ IMEET YaCTHO-TIPaBOBYIO IPUPOLY. 3aKIFOUCHHE
K€ MUPOBOTO COTJIAIICHMS TIPOBEPSIETCS M yTBEPIKAA-
eTcsl CyZoM, 9TO obecrieuyuBaeT ero 3aKoHHOCTh. Ciie-
JIOBaTEJIbHO, MHPOBOE COTJIAIIIEHHE codeTaeT B cebe
9epTHI IyOJIMYHOTO M YaCTHOTO MIPABOBOTO XapakTepa.

B nynxte 23 nocranoBnenus Ilnenyma Briciiero
Apb6utpaxsoro Cyna PO Ne 50 «O npumupenun cto-
POH B apOUTPaXHOM TPOIIECCE) YKa3aHO, YTO B CIIydae
€CITH TI0CJIe YTBEPXKJICHUS CyJIOM MHUPOBOTO COTJIaIle-
HUSI CTOPOHBI 3aKIIFOYMJIM HOBOE MHMPOBOE COTJIalle-
HHE, U3MEHSIOIIEE YCIOBHS MEPBOHAYAILHOTO MHPO-
BOTO COIJIAIICHHS, PaHEe YTBEP)KICHHOTO CynoM (B
YaCTHOCTH, 110 BOIIPOCaM OTCPOYKH, PACCPOUKU UCIION-
HEHHA 00513aTeIbCTBA), M OOPATIIINCH B CYJI C XOaTal-
CTBOM O €r0 YTBEP)KICHHWH, TAKOE MHUPOBOE COTJIalIe-
HHE MOXET OBIThb YTBEP)KICHO cymoM. IIpum 3ToM B
ompeneneHu 00 yTBEpKIEHHH HOBOTO MHPOBOTO CO-
TJIAIIeHUs JOJDKHO OBITh YKa3aHO, YTO CyJNeOHBIN aKT,
KOTOPBIM YTBEPXKICHO TEPBOHAYAIBHOE MHPOBOE CO-
IIalieHre, He TOJJIEKUT HUCHOAHeHWIo (203.6 4.7
ct.141 AIIK P®).

BMmecte ¢ Tem, aBTOpBI IMyHKTa 23 HE y4Id Ipo-
LeccyalbHbI acleKT MHUpPOBOro coryameHus. Pac-
CMaTpHUBacMOE COTJIAIIEHHWE NPEJCTaBIsIET COO0H He
TOJIbKO TPa’kJaHCKO-TIPaBOBOI1 JOTOBOP, KOTOPBINA CTO-
POHBI MOTYT 3aKJI04aTh, M3MEHATh M IPEKpaIlaTh
CBo€ii BoJjieil B 1r000e BpeMs U B JItoO0M MecTe. Mupo-
BOE COTJIAIICHHE OMIMOOYHO PACCMATPUBAThH B OTPHIBE
OT CcyIeOHOTO aKTa, KOTOPHIM OHO YTBEpKIaeTcs (aB-
TOPHUTETOM CyAECOHOTO OpraHa rocylapCTBEHHOH Bia-

CTH MOATBEPXKIACTCS €ro 3aKOHHOCTh). MupoBoe co-
IJIAlIeHUE B TPAXKIAHCKOM M apOMTpa)KHOM Hpoliecce
HMeeT CIOXKHYIO IIPaBoBYI0 Mpupoay. OHO yTBepxkaa-
eTcs ONpefeleHUEeM CyAa B pe3yibTaTe OKOHUYaHUS
CIopa, ¢ KOTOPBIM CTOPOHBI NPUIIUIN K CY1ly, K Oprany
rocymapcTBeHHOH BiacTH. CyneOHBIA aKT, KOTOPBIM
YTBEPKAEHO MHPOBOE COTJIALICHHE W MPEKpPaIIeHO
JIENI0, CTOPOHBI CBOEW BOJIEH HE MOTYT OTMEHUTH, IO-
CKOJIbKY ITPOIIECCYaIbHBIA 3aKOH HE HAJICIUI CTOPOHEI
MIPaBOM OTMEHSThH BCTYNUBIINI I HE BCTYITUBIIHNN B
3aKOHHYIO CHITy CyACOHBIH aKT IyTeM 3aKIFOUCHHUS HO-
BOT'O MUPOBOTO COIJIAIIEHUH B CIIydae, €CIM OHU Iepe-
aymanu. Kpome TOro, rocyaapcTBEHHBIM OpPIraHOM
MorJia OBITH OCYIIECTBIICHA PETHCTpAlMs MpaBa CTO-
POHBI COTJIACHO YTBEPKIAEHHOMY CYJIOM MUPOBOMY CO-
riameHuto. [Ipunércs OTMeHSTh OCIeACTBUS BCEX CO-
BEPIIEHHBIX IOpUANYECKUX NeiicTBuit? Jlymaercs, 9To
OIIpezeseHNe cyaa 00 yTBep KICHUH MUPOBOTO COTJIa-
LIEHHUSI MOKET OBITh OTMEHEHO TOJIBKO B CBSI3M C HE3a-
KOHHOCTBIO YTBEPIUBILETO €r0 OINPEACICHHS, a IIPaBo
YCTQHOBHUTH €r0 HE3aKOHHOCTh MPEIOCTaBICHO MPO-
LecCyalbHBIM 3aKOHOM CyJy NPOBEPOYHON WHCTaH-
IUH. B 3aavur mMpaBoCyaus HC BXOAUT YAOCTOBEPCHUC
CYJIOM I'pakJaHCKO-TIPaBOBEIX cliesiok. Ha To ecTs crie-
LUaJbHBIE TOCYAapCTBeHHBIE opraHel. Cyn Tpu3BaH
pa3peuTh Crop, KOTOPbIH HE MOT OBITh NPEKpalieH B
OOBIYHON >KU3HEHHOH curyauuu. OJHAKO, €ClH CTO-
POHBI YK€ IOCJIC oAa4Y1 UCKa CMOTJIN HpHﬁTH K corjia-
LIEHUIO O B3aUMHBIX YCTYIKaX, CyJ MOXET HCIIOIb30-
BaTh IIPOLECCYaJbHbIE HOPMBI O MHPOBOM COTJIalie-
HUH.

Jluna, ygacTByromnye B Jielie, He MOTYT IIPHHTH B
cyx 0e3 cropa, cpa3y ¢ MUPOBBIM COTJIAIICHUEM (XOTS
HEKOTOPbIE JINIA U HCIONB3YIOT HCKOBYIO (hOpMY ISt
TOTO, YTOOBI MOCJE MOAAYN HCKA MPEJICTaBUTH CYIY
MHpOBOE corfanierre). I Bo30OHOBUTE MPOU3BOACTBO
MO JIeNTy AJsl U3MEHEHHS MUPOBOTO COTJIALICHUS OHH
Takke He MoryT. Heo6xomnmo nmbo 3akimodarh OT-
JIeTIbHBIN IOTOBOP BHE Cy[a, JIMOO 00KalloBaTh OIpe-
JieTIeHHe cyaa 00 yTBEpXICHWHM MHPOBOTO COTJIalie-
HUsL. BO3MOKHO 1 IperbsIBICHHE HOBOTO HCKa.

W3BecTHBI CIIOpHBIE CITydan MIPUMEHEHHS ITyHKTa
23 ynomsnytoro nocranoninenus [lnenyma BAC P®.
JeBATEI apOUTPaXXHBIN aNeJUIIHOHHBIA CyIl OTMe-
HUJI oTIpezienieHne ApOUTPakHOTO cy/a . MOCKBEI OT
21.10.2014 o mpexpalieHHH NPOU3BOACTBA IO pac-
CMOTPEHHIO X0JIaTaliCTBa 00 yTBEPKACHUH HOBOH pe-
JaKIIUU MUPOBOT'O COIIallICHUSA. B otmMenennoMm Oorpe-
JeNeHNH OBUTO CKa3aHO, YTO 3aKOHOM HeE IMPexyCcMOT-
PEHO TIOBTOPHOE PACCMOTPEHHE YXKE Pa3perIeHHOro
Bompoca 00 YTBEP)KACHHH MHPOBOTO COTJAILICHHUS.
CrHopHOCTb MO3UIINH CY/a aleJUIAMOHHOW HHCTAaHIINK
YCUIIMBAETCs €€ ¥ TeM, YTO Hapsiy C OTMEHOM orpe-
JIeTICHUS OH ITOCTaHOBHJI HAIIPaBUTh BOIIPOC IS pac-
CMOTPEHHUS 110 CYHIECTBY» B ApOWUTpPaKHBIA Cy[ T.
MOCKBBHI, T.€. KaKk OyATO JUIsl IPUHSTHSL HOBOT'O pelle-
HUSI Cy/la — aKTa 110 CYIIECTBY cropa. B pesynbrare ap-
OUTpaXXHOMY CyIy TNEepBOH WHCTAHIMKM MPUILIOCH
YTBEP)KJATh HOBOE MHPOBOE coryamenue U B 1.1l
onpeaenenuss ot 03.03.2015 momoTHUTENHHO YKa3bl-
BaTh, YTO MUPOBOE COTJIAIICHHE, 3aKIIOYEHHOE | am-
pens 2014 r., UCTIOTHEHHUIO HE TIOJIEKUT. XOTS, HC-
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XOJIsl U3 coAepaxKaHus IMyHKTa 23 nocraHosneHus [1ne-
Hyma BAC PO, ucnionHeHuo He NOJICXKUT OIpeeie-
HHeE cyJa.

Hopmam apOuTpakHOTO IpoleccyanbHOro npaBa
COOTBETCTBYET U HE IOJJIEXKAJI0 OTMEHE OIpeJieNIeHUe
ApOutpaxsoro cyna r. Mockssl ot 21 mas 2014 roxa,
KOTOPBIM OBIIO TIEPBOHAYATIBHO YTBEPKICHO MUPOBOE
cormnamenue 3, c.1]. ApourpaxHslii mporeccyaabHBIH
3aKOH HE MOXET U HE JOJDKCH MO3BOJISITh YTBEP)KAATh
HOBOE€ MHpPOBOE COTJIAIICHWE II0CIE TPEKPAIICHUs
nena. [TomumMo npodero, co3maeTcs yrposa peain3anni
IIPaBUII O 3aKOHHOM CHIIE.

IIpencraBnsercs, 4To MyHKT 23 NMOCTAHOBIEHUS
IInenyma BAC P® nporuBopeunut Hopmam AIIK P®D,
MOCKOJIBKY JOIYCKAaeT U3MEHEHHE UM NPHUHATHE HO-
BOTO MHUPOBOT'O COTJIAILICHHUS BIACTHIO CTOPOH, 0€3 0T-

YK 346.7

MEHBI Onpe/iesieHHs: 00 yTBEpKICHUH MUPOBOT'O COTJIa-
LIEHUS CYIOM ITPOBEPOYHON MHCTAHIIUH, B ITPEAYCMOT-
PEHHBIX NPOLIECCYaTbHBIM 3aKOHOM CITydasX.

[Toxg MUpOBBIM COTJIAIIEHHEM MOXKHO NOHHUMATh
YTBEpXKIEHHOE CyneOHBIM aKTOM COIJIAIlICHHE JIMLI,
YYacTBYIOIINX B Aeje, 00 yCTaHOBJICHNH, N3MECHCHHN
WIA TPEKPalICHNH TPaXTAaHCKUX IpaB M 00sS3aHHO-
CTEH, BIIEKYIIlee MPEeKpaIIeHne cy1e0HOTO cIopa.
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LEGAL REGULATION OF ISSUES OF NUCLEAR ENERGY USE IN LEGISLATION OF EAEU
MEMBER STATES (PROSPECTS OF INNOVATION STRATEGY)

Annomauyus

B cmamve nocmasnena np06ﬂeﬂ4a HeobxooumMocmu ebzpa6om1<u uHHO@al;uOHHOIZ cmpamecuu 6 obnacmu uc-
noav306anuss amomuou smepeuu 8 pamxax EADC u nposeden ananuz pazsumus npagosol 6asvl 6 obracmu uc-
NOIb306AHUSL AMOMHOU IHepauu 6 cocydapcmeaax-unenax EADC. B pezyrbmame ucciedosanus coenam vi600, 4mo
6 HacmoAauwee epemMst, 6 CUly pasiuinoco ypoeHs pazeumusi npasosozl ba3zvl 6 obacmu UCNOIb306AHUS AMOMHOU
anepeuu eocyoapcme-unenos EAIC, pano 2osopums 0 docmudicenuu Heodxo0umo20 015 pazeumusi MescOyHapoo-
Ho2o compyoHuyecmsa ¢ pamkax EADC no eonpocam ucnonvb3o6amnus amomHOU SHEPSUU YPOBHS 2APMOHUIAYUU
amomHozo 3axonooamenvcmea. Ilpednacaemces svipabomams noo seudou EADC edunviii nooxod k npagogomy
Pe2YIUPOBAHUI0 8ONPOCO8 UCNOb308AHUS AMOMHOU SHEPSUL, NYMeM NPUHAMUS eOUHO20 MeXCOYHAPOOHO-NPABO-
6020 akma EADC ¢ paccmampusaemoti cgpepe.

Abstract

The article articulated the problem of the need to develop innovative strategies in the field of use of atomic
energy in the framework of the Eurasian economic Union and the analysis of development of legal base in the field
of use of atomic energy in member States of the Eurasian Economic. The study concluded that due to different
level of development of legal base in the field of nuclear energy of the member States of the EAEU, it is early to
speak about achieving the necessary level of harmonisation of nuclear legislation. It is proposed to develop under
the auspices of the EAEU a unified approach to legal control of use of atomic energy, through the adoption of a
single international legal instrument of the EAEU in this area.

Knwueswie cnosa: espasuiickas unmezpayus, Eepasutickuii skoHomuyeckuil coio3, amomMHas 3Hepeemuxa,
npaeoeoe pecyiuposarnue UcCnojlib306Aanusl amommou JHepeuu, uHHosayuu, UHHO6AYUOHHOE pa3eumue amomHou
OHepcemuKu.

Key words: Eurasian integration, Eurasian Economic Union, nuclear energy, legal regulation of the use of
nuclear energy, innovations, innovative development of nuclear energy.

CoBpeMeHHOE Pa3BUTHE AaTOMHON SHEPTETUKH HE-
BO3MOXXHO 0€3 MPUBJICYCHUSI HOBEHITUX TOCTHIKEHUH
HAYKH ¥ TIEPEAOBOTO OTBITA. DTO MO3BOJISET BHIACIUTD
WHHOBAIIHOHHOCTh B KAaU4€CTBE XapaKTEPHOUH YepThl ee

pa3BuTHUA. OIIHaKO HAYYHO-TCXHUYCCKUC MHHOBAIUN —
OTO HE TOJIBKO IIar BIICPE] B Pa3BUTUU TEXHOJIOTUHA U
IIPOU3BOACTB, HO U YBCIMYCHNC MOTCHOHUAJIBHBIX PHUC-
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KOB, 4TO, B CBOIO O4epe/lb, TPEOYET Pa3BUTHSI HHHOBA-
IUOHHBIX MEp MO 00CCICYCHUI0 UX Oe3omacHocTH. B
KayecTBE OJHOM U3 BAXKHEMIINX Mep JOJDKHO CTaTh
pa3BUTHE 3aKOHOJATENBCTBA B O0JIACTH HCIIOJIB30BaA-
HHSI aTOMHOM SHEPTHH, KOTOPOE IIPU3BaHO 00ECIIEYHUTh
HEOOXOIUMBIH OaJaHC MEXIy IPOrpeccoM u Oe3orac-
HOCTBIO.

Crnemmduka camoro o0bekTa JUKTYET HEOOXOIH-
MOCTBH YPET'YJIHPOBaHHUS OTHOIIEHHH MO HCIIONIb30Ba-
HUIO SACPHON PHEPTUU KaK Ha BHYTPUTOCYAapCTBEH-
HOM, TaK ¥ Ha MEXyHapOIHOM YPOBHE, B TOM YHCIIE 1
B paMKaX MeEXTIoCyJapCTBEHHBIX MHTETPALMOHHBIX
o0benuHeHui [1; 2] Haubonee TMHAMUYHO pa3BUBAIO-
MIMMCS PETHOHAJIBHBIM HHTETPALMOHHBIM O0beIUHe-
HHEM Ha IIOCTCOBETCKOW TEPPUTOPUHU  SBIAETCS
EBpasuiickuii 5KOHOMHYECKHUi coro3. Yriybnenue co-
TpyAHHUYECTBA rocyaapcTtB B pamkax EADC cooTser-
CTBYET HE TOJBKO IIENISIM MHPOBOW TIIOOANM3AINN, a
Tak)xe OTBeyaeT uHTepecaMm Poccuiickoit @enepanuu u
SBIISICTCS IPUOPUTETHBIM HAIlpaBIICHHEM €€ BHEUTHEH
MOJMUTUKA. [IpHOpPHUTETOM K€ BHYTPCHHEH ITOJUTHKU
Poccuiickoit @enepanuu sSBIsSETCA MEPEX0] K MHHOBA-
IIHOHHOMY IIyTH Pa3BUTHUS CTPAHBI, TPOBO3TIIAIICHHBIH
eme B 2002 roxy. [IpumeHUTENHHO K paccMaTpuBae-
MO 00JIaCTH OH HaIllell OTpaXXKeHUEe B DHEpreTUIecKoi
crparerun Poccun Ha nepuoy 2030 r., koTopast mpen-
roJiaraeT co3JaHre yCTOMUUBOW HallMOHAJILHON MHHO-
BAaIlMOHHOW CHCTEMBI B c(hepe IHEPreTUKH B LEJIOM, U
B aTOMHO# YHEPTETHKE B YACTHOCTH, YTO ITO3BOJIUT II0-
BBICUTh A(PPEKTHBHOCTb M KOHKYPEHTOCHOCOOHOCTH
ATOMHOU 3HEPTETHKH MPH 00ECTICYCHUN COOTBETCTBHS
YPOBHSI 0€30MTACHOCTH COBPEMEHHBIM TPEOOBaHHSM.

OTtcroma HaMWIO HEOOXOAMMOCTH BBIPAOOTKH
CTpaTeTHll WHHOBAIIMOHHOTO pAa3BHUTHI MeXaHU3Ma
MPaBOBOTO PETYJIIMPOBAHUS B 00JIACTH UCIIOJIb30BAHUS
aToMHOH 3Heprun B pamkax EADC, xotopas mpeamno-
jaraet pa3paboTKy IEeJI0To psa MEpONPHUITHIA, TO3BO-
JISFOIIMX HE TOJBKO IMPOU3BECTH COBEPIICHCTBOBAHUE
1 OOHOBJICHHE TPABOBOM 0a3bl, HO W B JaJIbHEHIIIEM
00ecreunTh BHEAPEHNE B MPAKTUKY HHHOBAIIMOHHBIX
nonoxeHnit. [IepBpIM maroM Ha STOM IYTH IOJDKEH
CTaTh TIIATEILHBIA aHAIN3 CYIIECTBYIOMIEH HOPMATHB-
HOU TIPaBOBOM 0a3bl B 00JIACTH MCIIONB30BAHUS aTOM-
HOM sHeprum rocynapctB-uieHoB EADC, a ciexyro-
MM — BBIPaOOTKA Ha €r0 OCHOBE MPEIOKEHHH 110 CO-
BEPIICHCTBOBAHHUIO €0 MPUHINIIOB, CTPYKTYPHI H
COJZIepKAHUS.

C y4JeToM BBINIECKa3aHHOTO, IPEICTABIACTCS Iie-
J1eco00pa3HBIM B JAHHOM CTAaThe MIPOBECTH aHAIN3 Pa3-
BUTHSI TPaBOBOH 0a3sl B 00JAaCTH HCHOIB30BAaHUS
aTOMHOH 3HEpruu B rocynapctBax-uieHax EADC.

BayTpurocynapcTBeHHOE IpaBOBOE PETYIUPOBaA-
HHE BOINPOCOB HCIOJIb30BaHUA ATOMHOH 3HEPruu
3MKJETCS] HA MEXTyHapOJHO-TIPABOBOM PEKHME B 00-
JIACTU UCIIOTIb30BAHUS aTOMHOM 3Heprun. Bo Bcex roc-
yaapcrBax-uwieHax EADC ocHOBOMOIAralonuMH1 3aK0-
HOJIAaTeJIbHBIMH aKTaMH B paccMaTpuBaeMoi cepe sB-
JISTFOTCS 3aKOHBI 00 MCIOJIF30BAHUN aTOMHOM SHEPTHH.
Brieyka3aHHbIE OTHOIICHHS PETYIUPYIOTCS TaKKe
PSIOM MHBIX 3aKOHONATEIBHBIX aKTOB, MOJ3aKOHHBIX
aKTOB, HOPMATHUBHBIX ITPABOBBIX JTOKYMEHTOB B 00Jia-
CTH SIZICPHON M paguaIiioHHO#N Oe3omacHocTH. Baxk-
Hy0 posib urpatoT OLII u uHEIe TpOrpaMMBl, KOTOPBIE

HaIpaBJICHHBI HA JajdbHEHIIee pa3sBUTUE aTOMHOM OT-
paciy rocyaapcTB 1 oOecriedeHue sepHoi 1 pauari-
OHHOI1 Oe30macHOCTH.

Crnenyer OTMETUTH, UTO B TOCYAApCTBaX-uJle€HaX
EADC, 3a unckmouennem Kuprusuu, chopmupoBana
pa3BuTas HOPMATHBHO-TIpaBoOBas 0a3a B OOJIACTH WC-
MOJTb30BaHMS aTOMHON 3Heprud. OmHAKO CpaBHH-
TENBbHO-TIPABOBOM aHAJIN3 3aKOHOJATENbCTBA BBISIBUII
PpA pa3iIuuuil B peryaupoBaHUM OTHOILIEHUN B pac-
cMaTpHuBaeMoi coepe.

IlepBoe, uto oOpamaeT Ha ce0s BHUMaHUE, - 3a-
KOHBI 00 MCIOJI30BaHUM aTOMHOM 3HEPIHH, NEHCTBY-
roue B Poccun, Kazaxcrane, ApMeHUu HalpaBIeHbI
Ha peryjMpoBaHue Oosiee HIMPOKOro Kpyra OTHOILIE-
HUH, HEXKEIIN COOTBETCTBYIOLIMHA 3aKoH PecmyOmuku
Benapycs. Kpome Toro, HuX 3akpemsercs pa3IuuHbIi
nepedeHb 00bEKTOB HCIOIb30BAHUSA AaTOMHOM YHEPTUN
U TIPH 3TOM MMEET MECTO OBITh Pa3HOCTH MOAXOIOB 3a-
KOHOJATeNel K ONPENEICHUIO BBIIICHA3BAHHBIX KaTe-
ropuil. OTcroa HAINIO HEOOXOANMOCTD NIPHBEACHHUS,
HCIONB3YEMBIX B 3aKOHOJATENbCTBE TOCYAAPCTB-
yaactHuKOB EADC HOpM neduHUIMi, K exnHOOOpa-
3MI0 ¥ COOTBETCTBUIO MEXKYHAPOJHBIM TPEOOBaHHSM,
3aKpEIUICHHBIM B YHHUBEPCAJIbHBIX KOHBEHIUAX, MPHU-
HATHIX B JAHHOW 00NacTH.

IIpaBoBoe perynupoBaHHE OTHOLICHMH IO HC-
MIOJIb30BAHMIO aTOMHOM 3HEPTUH B rOCyJapCcTBax-dje-
Hax EADC 3mxeTcs kak Ha MIPUHITUIIAX, SIBIISIOLIIXCS
OOIIMMHU A7l HUX, TaK W NPUHIOUIAX, OTPAKAIOIINX
crieruduyeckue 3a1aqy, CTOSAIMINE TIepe]] aTOMHOHN OT-
PAaciibl0 COOTBETCTBYIOLIETO TOCYAapcTBa. Tak, K mep-
BOI rpyIIe OTHOCATCS NPHUHLIKIIBI COBIIAJAIOIINE C BbI-
pabotarasIMH MATATD 0cHOBONOIATaFOIIIUMH TIPHH-
LUIIAMHA aTOMHOTO 1paBa, a KO BTOPOHl - HpPUHIMII
y4acTHs Ipax1aH, KOMMEPUYECKIX U HEKOMMEPUYECKIX
OpraHU3aIii, MHBIX IOPUINYECKUX JIUIl B 00CYXKICHUH
rOCYAapCTBEHHON MOJHUTHKH, IPOCKTOB (elepabHbIX
3aKOHOB M MHBIX TIPABOBBIX aKTOB, & TAKXKE B MPAKTH-
YeCKOH [eATeTPHOCTH B OONACTH HCHOIb30BAaHUS
aTOMHOM 3Hepruu i Poccuu u ApMeHuu; NpUHLHUIT
o0ecrieueHns MPEBBIICHNST BBITOJI TSI TPaXKJaH U 00-
LIECTBA OT MCIOJIb30BAHUS ATOMHOM SHEPIUH HaJl Bpe-
JIOM, KOTOPBII MOXET OBITh IPUYMHEH AEATEIHHOCTHIO
[0 MCMOJB30BaHUIO aTOMHOM sHepruu s benapycn,
MPUHLHI HEAOMYCTUMOCTH MMIIOPTA U 3aXOPOHEHUS
PAO u OAT pmpyrux rocyaapcTB Ha CBOEH TEppUTO-
puu st Kazaxcrana.

PasusaTcs m 3amauM IMpaBOBOTO PETYITHPOBAHUS
OTHOIICHNH, BO3HUKAIONINX IIPH OCYIIECTBICHUH Je-
ATEIHPHOCTH B OOJACTH WCHIONB30BaHUS ATOMHOM
SHEPTHUH.

K 4duciay oTnM4YUTENhHBIX MOMEHTOB OTHOCATCS
ONpejeNieHHble Pa3InyMs NPUMEHUTENBHO K TaKUM
WHCTPYMEHTaM pETyJIHpPOBaHUsI 0€30MacHOCTH B 00-
JIACTH UCIOJIb30BAaHUS aTOMHOW 3HEPIHU KaK JIULEH-
3UpOBaHUE U IKCIEPTU3a; OTCYTCTBHE B 3akoHe Ka-
3aXCTaHa MOJOXKEHHUH, 3aKpeIUISIIOIUX MpaBa Ipax-
JaH W OpraHu3alii B O0O0JACTH WCIIOJIBb30BAHUS
aTOMHOM PHEpPruHu, a TaKkKe OTCHUJIOUHBIM XapakTep
HOPM 00 OTBETCTBEHHOCTH; OTCYTCTBHE CTATEH, pery-
JIMPYIOMKUX BOMPOCHI aBaApUITHON TOTOBHOCTU M pea-
TUpOBaHUS B 3aKOoHax Poccum M ApMeHHH; OTCYT-
CTBUE MOJIOKEHUI, NOCBSIEHHBIX MEXIYHAPOIHOMY
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COTPYIHUYECTBY B 00JIACTH UCIOJIH30BAHUS ATOMHOM
JHepruu B 3akoHax Kazaxcrana u ApMeHHH U JP.

[ToaBoas UTOT BBIIIIECKA3aHHOMY, MOYKHO CJIENIaTh
BBIBOJI, UTO B HACTOsIIEe BpEeMs MPABOBOE PETYIUPO-
BaHUE B 00JIACTU HCIIOJIH30BAHUS aTOMHOI YHEPTUU B
3aKOHOJATEIhCTBE rocyaapcTB-wieHoB EADC we mo-
CTHTIJIO HEOOXOIMMOTO YPOBHS TapMOHHU3AIIHH, TaK KaK
paccMaTtpuBaemas cepa B pasHBIX TOCyJapcTBax pe-
TIIAMEHTHpPYETCA 0-pa3HoMy. Takasi CHTyanus Ha JaH-
HOM JTalle He CIIOCOOCTBYET PAa3BUTHIO MEKIYHApPO.I-
HOTO coTpyaHn4ecTBa B pamkax EADC mo Bompocam
WCIOJIb30BaHUsl aTOMHON SHEPTrUM U HE OTBEYAET CO-
BPEMEHHBIM TPCOOBAHUSM.

CoOTBETCTBEHHO, OJJTHOU U3 IEPBOOYEPEAHBIX MEP
B paMKaX CTPaTEer'My HHHOBAIIMOHHOT'O PA3BUTHS MeXa-
HHU3Ma MPABOBOI'O PETYJIUPOBAHMS B OOJACTU HCIIOJb-
30BaHUA ATOMHOM SHEPTUU TPEACTaBIsETCS BbIpa-
6otka mox srunoit EADC egmHOro moaxona K mpaBo-
BOMY pEryJIHPOBaHHIO BOIIPOCOB HCHOJB30BaHUS
ATOMHOU 2HEPTUH U OTPAKEHHE €ro B CIUHOM MEKIY-
HapogHo-npaBoBoM akte EADC. [lpunstue Takoro
aKTa, C OJHOW CTOPOHBI, SBUJIOCH OBl MHHOBANHCH B

V]IK: 347.61

cdepe HCIONB30BaHUS ATOMHOW DHEPIMH B paMKax
EABC, no3sossronieil BBIBECTH HHTETPallMOHHbIE IPO-
LIecChl B aTOMHOM 0Tpaciy Ha 0oJiee BEICOKHH YPOBEHb,
a, ¢ ApYroil CTOPOHBI, TAKOE PELIEHHE COOTBETCTBO-
BaJIo OBl MEXAYHAPOJHBIM TPEOOBAHHUSIM M PEKOMEH-
JanusiM, KOTOPBIE HAIpPaBICHBl Ha JOCTIKCHHE
HauOONBIIEH COTJIACOBAHHOCTH  3aKOHOJATEIbCTBA
TOCYAapcTB B 00IaCTH UCTIONb30BAHHS ATOMHOH HHEP-
run. [ yKpemneHnss MeKAyHapoIHOTO COTPyTHAYC-
cTBa cTpaH-ydacTHHKOB EADC B 001acTi HCIOIB30Ba-
HUS aTOMHOW SHEPTHH, MPUJAHUN eMy OoJbIIen 3¢-
(DEeKTHBHOCTH TIpH pa3pabOTKe TaKOro JOKyMEHTa B
OIIPEAEICHHOI CTENEHN MOTYT OBITH HCIOJIb30BaHBI
MOJIOXKEHHUS AaKTOB, NPHUHITHIX B paccMaTpUBaeMoin
chepe nox srugoit CHI.
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THE VALUE OF THE STATE FAMILY POLICY AND PROCEDURES OF MEDIATION IN ENDING
FAMILY RELATIONS

Annomauusn

B cmamvwe uccnedytomes 60npocvl RpUMeHeHUs 20CYO0apCMEeHHOU CeMeUHOU NOTUMUKU 8 Pe2yIUposanul ce-
MeUHO-0pauHbIX OMHOWEHUT, BO3HUKAIOWUX KOHQIUKINOE 8 CeMbe, 8 MOM YlUcie NPUMEHEHUs UHCMUMyma meou-

ayuu npu pacmopiceHuu bpaxa cynpyz08.

Kntouegvim MoMeHmom 8 pe2yiuposanuy cemMeliHo-npasossbix CoPo8 MOXMCen CMAams UHCIUMYM MeOuayuu,
KOMOopulil 00dCeH Oblmb 3aKpenien KaK UHCIMPYMeHm Ype2yIupo8aHuss CeMeliHblX CHopo8 8 20Cy0apCmeeHHOu

cemMelnol noiumuke.
Abstract

The article deals with the application of the state family policy in the regulation of family and marriage
relations, conflicts in the family, including the use of mediation in the dissolution of marriage of spouses.

The key point in the regulation of family law disputes can be the institution of mediation, which should be
fixed as a tool for the settlement of family disputes in the state family policy.

Kniroueswvie cnosa: Cynpyeu, pooumenu, oemu, 20Cy0apcmeennas cemelnas noaumuka, oemospagpuuecxas
besonacnocmn, 6pax, cyo, AOMUHUCIPAMUBHbIE OP2AHbL, MeOUayus, COXPAHEeHUe CeMblU
Key words: Spouses, parents, children, state family policy, demographic security, marriage, court, adminis-

trative authorities, mediation, family preservation

Pacroprkenmne OpadHbIX PaBOOTHOIICHHUH CYTIPY-
TOB SIBJISIETCSI OJHUM M3 BUJOB CEMEHHO-TIPABOBBIX

criopoB. OCOOEHHOCTBIO TIpeKpalleHus Opaka o3Ha-
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YaeT, 4TO OJJHa CTOPOHA HACTAUBAET Ha €ro MpeKpalie-
HUH, a Jpyras BO3PakaeT U CUUTACT, YTO OpPaK MOKHO
coxpanuthb. ClieyeT OTMETUTh, YTO TOCYAapCTBEHHAs
ceMeiHas TOJUTHKA CBOEH LIETbI0 CTABUT 3a7jady CO-
XpaHEHHE KJIACCUYECKOW CeMbH, TIe CYNPYrd UMEIOT
CTaTyC pOJAUTENIEH, BOCHIUTBIBAIOT CBOMX JETEU B MOJI-
HOM ceMbe.

Cewmeitnbnii konexc Poccuiickoit @enepanun [8],
KaK U Bce 3aKOHOJaTesbeTBO Poccuiickoit denepanuun
MIOCTOSIHHO COBEPIIEHCTBYETCS B 3aBUCHMOCTH OT H3-
MEHEHHS OOIIECTBEHHBIX OTHOIICHUH B CTpaHEe, B TOM
YHUCJIE C TOMOUIBIO FOCYIapCTBEHHON CEMEUHOMN MOIH-
TUKHU B O0JIACTH 3aIlIUTHI MIPAB U HHTEPECOB CEMbH, CY-
[IPYrOB, ACTEH.

BwmecTe ¢ TeMm, Opakopa3BojHbIC Tiporiecchl B Poc-
CUU He SIBIISIOTCSA PEIKOCTBIO U MO3TOMY rOCYJapCTBO
CTPEMHUTCS K COBEPIICHCTBOBAHUIO HHCTUTYTA MIPEKpa-
IIeHus Opaka u, 0 BO3MOXXHOCTH, PEIOCTABIISET CY-
MpyTaM abTepHATUBHBIC METOABI COXPAHEHHSI CEMbBH.

B mHacrosimuii mepuoy pa3BUTHS OOIIECTBA OCO-
OyI0 aKTyalbHOCTh MPHOOPETAIOT BOIPOCH PAcCMOT-
PEHHS TO PEryNHPOBAHUIO JHYHBIX HEHMYIICCTBCH-
HBIX ¥ UIMYIIECTBEHHBIX CIIOPOB C TIOMOIIBIO MIPOBEIe-
HUS Meauanuu. MeToa Meauanuud Kak  Croco0
YPEryJIUpOBaHMs CEMEHHBIX CIIOpPOB TMPHOOpETaeT
Hay4YHOE U IpaKTHIecKoe 000CHOBaHMUE.

Ha nam B3rnsj, Bo3HUKAaeT HEOOXOJUMOCTD M-
POKOTO MPUMEHEHUS U BHEAPEHUS B CyACOHYIO Mpak-
THKY TI0 pa3penIcHUIO CIIOPOB, CBSI3aHHBIX C PaCTOPKE-
HHEM Opaka CyIpyroB HHCTHTYTa MEIUALIAN, KOTOPBII
JIOJDKEH CTaTh MPHWHIUIHAIHHO BaKHBIM HHCTPYMCH-
TOM COXpaHEHHUS CEMbU U MPHOPUTETOM TOCyIap-
CTBEHHOM CEMEWHOM MOJTUTHKH.

J.A. Measenes BBICKA3ajCcs O HEOOXOIUMOCTHU
BHE/IPEHHU MeIualnuu B cyaebHyio cuctemy Poccun:
«...dHCTIO CyJIel Ha yIlly HACEJIeHUsl Y HaC MPUMEPHO
TO e, 4TO U B OONBIIMHCTBE eBpomelckux ctpad. Ho
HAIMIOMHIO, 4TO JIe] POCCUHCKHE CYAbH PACCMATPUBAIOT
ropaszo 0oJiblie, B AECITKH pa3 00JIbIIIe, MPEXKIE BCETO
HOTOMY, 4TO 0K0JI0 80 % CIIOpOB B 3TUX CTpaHaX pas-
pemaroTCs ¢ TMOMOIIBI0 TPUMHUPHUTEIBHBIX MPOLEAYP,
KaK 3TO, KCTaTH, OBUIO W B JOPEBOIIOIMOHHON Poc-
CHH...

K coxaenuro, B HACTOSAIINIT MOMEHT Y HAaC MpaK-
TUYECKU HET KYJIbTYPbl BEACHMS MEPETOBOPOB U IO-
WCKa B3aMMOTNPUEMJIIEMBIX PEIIeHUH. 3aKOHBI O MeIna-
IIUU, KOTOPBIE MPUHSTHI, MOYTH HEe pabOTaroT, Ciydau
3aKIIIOYEHUS COTJIALIEHUH Bce elle eauHUYHBL. Hamno
Oomnee aKTUBHO WH(GOPMHUPOBATH TPAXKIAH O BO3MOXK-
HOCTH Pa3pelInuTh CIIOp C TOMOIIBIO KBATH(UIIUPOBAH-
HOTO TIOCPEIHWKA, a TaKKe MoJayMaTh HaJ [eIecoo0-
Pa3HOCTBIO BBEICHHS O00S3aTEIILHOTO MPUMEHEHUS
MPUMHPUTENBHBIX NPOUEAYpP MpPHU pa3pelieHud HEKO-
TOPBIX BUJOB CIIOPOB» [4].

B cBs13u co cnoxuUBIIEHCS CIOXHOW CUTyauuen
pacrnaza MHOXKECTBA CeMEe, KOJIMYECTBO KOTOPHIX Ba-
peupyercst Ha 1 000 uenoBek, €KErongHO yBEeIMYUBA-
€TCsl, TOCYIapCTBO PUHUMAET MEPHI ISl COXPaHEHUS
CEeMbU Ha HAYAJIHHOW CTaauu OpaKopa3BOTHOTO MPO-
mecca CyIpyroB, IIyT€M YpPETYJIHPOBAaHUS CIIOPOB
HAIpaBJICHHOTO Ha IPUMHUpPEHHE.

Hano ckazate, 9T0 mpocieKuBaeTcsi B3aUMOCBS3b
ceMbH U OONIECTBA M B COIMYME OMpECISeTCS Kak

CJIOKHBIN (PEHOMECH, a TOCYIapCTBEHHAS CEMEWHAs 1MO0-
JIMTUKA HE yAeNseT BHUMAaHUE WHCTUTYTY MEIUalU
BOOOIIIE, YTO HA HAIll B3TJISI/, HEJIB3s PU3HATH MIPUEM-
JIEMBIM.

Tak, B.T. IlyndeB oTmedaeT, 4To «CeMbsl 3aBHU-
CHMa OT O0IIecTBa M OATOMY CO3BYYHA TEM HM3MEHe-
HUSM, KOTOPBIE B HEM Ipoucxomsat» [5, c. 128].

CrnemyeT COTJIACHTBCSA C TIPENTIOKEHHBIM MHE-
HHEM aBTOpa O TOM, YTO CEMBS CIIOKHOE COIHOKYIIb-
TypHOE SIBJICHHE ¥ 3aBHCUT OT U3MEHEHUH B 00IIIECTBE,
a Tak)Ke JKU3HEHHBIX peanii.

Crnenyer OTMETUTb, UTO NpuHsATHE DeepanbHOro
3akoHa oT 27 uroins 2010 roma Nel193-d3 «O06 anbrep-
HaTUBHOM MpoleAype yperyiupoBaHusi CIOPOB C y4da-
CTHEM MOCPETHUKA (TIPOIETyPEe METUAIINHN ), BCTYITUB-
urero B cuwty ¢ 1 siBaps 2011 roma [11], koTopsrit
OTIpeieNUI NIPaBOBbIE OCHOBAHUS JJIi CTAHOBIICHUS U
pa3BuTHa MHCTUTYTa Meauauuu B Poccuiickoit dene-
palmy ¥ OJHUM W3 HAIpaBIICHUH NEHCTBUS 3TOTO 3a-
KOHa SIBJICTCS YPETYINPOBAHUE CIIOPOB IO CEMEHHBIM
Jenam.

CymecTByIoIasi B HACTOsIIee BpeMs aJIMUHU-
CTpaTHBHAas M CyAcOHas MPAKTHKa M0 MPEKPAIICHHUIO
OpadvHBIX MPABOOTHOIICHHIA, HA HAIl B3TJISA, SIBIISCTCS
Hed(h(HEeKTHBHOM, TaKk KaKk HE HalpaBjeHa Ha COXpaHe-
HUE CEeMbH, a JIHIIb CBOSH LIEJbI0 UMEET MPEKPaTUTh
JCUCTBYIOIIMI Opak, MyTeM BbIHECEHHS CYyIeOHOTO pe-
IeHHs], THOO BHECEHUS! U3BMEHEHUH B aKTOBYIO 3aIlHCh
OpraHaMH 3arca O MpeKpameHHH Opaka, 9To B KOpHE
MPOTHBOPEYNT OCHOBHEIM HAIpAaBICHUSAM TOCyaap-
CTBEHHOMU cemeitHol nmonutuku. [Ipencrasnsercs, 4ro
CyIBl TIPA PACCMOTPEHUU JeJia O PacTOpKeHH Opaka,
JOJDKHBI CTaBUTH II€Th IPUMHUPUTH CYIPYTOB, AMEIO-
OMX OONINX HECOBEPIICHHOJECTHUX [ETEeH, BKIFOUYAs
YCBHIHOBJICHHBIX.

Ha craguu mpenbsBieHus: WCKa O pacTOPKEHUU
Opaka CympyroB, CyJ MOXET MPEIJIOKUTh UM MPOUTH
TpOLEAYPY MEIUAIIMU Ha TOOPOBOJILHOM OCHOBE, a Me-
JUATOP TPOBOAMT TEPErOBOPHI MO YPEryIUPOBAHUIO
KOH(IIUKTYIOIUX CTOPOH U BBISICHACT UX JIMYHOE MHE-
HUE TI0 ITOBOJY CTIOpA.

[To Hamemy MHEHHIO, MEAMATOP KaK JIUIO HE 3a-
WHTEPECOBAHHOE, JOJDKEH IPOBECTH BCTPEUY C Kak-
JIBIM U3 CYTIPYTOB WHAWBHAIYATBHO, a 3aTEM COBMECTHO
pelmarb BO3HUKIIUE CEeMEWHBbIE pa3HOIJacusi, TaKue
KaK COXPAaHEHHE CEMbH; C KEeM OCTaHETCs MPOKUBATh
HECOBEPIIEHHOJETHHH PEOCHOK B CiIydae pacTopikKe-
HUs Opaka; KTO M B KaKOM pa3Mmepe OyAeT mpeaocTaB-
JISATh MaTepUALHOE COJIEpPIKaHUE; pa3Jiesl UMYIeCTBa,
HaXOAIIETOCS B O0IIEN COBMECTHOIH COOCTBEHHOCTH U
T.IL.

Kax nonoxxurtenbHbI mpUMep MPUMEHEHUS HH-
CTUTYTa MEJHUALIMU B LEJSIX COXPAaHEHUsI CEMbH U pa3-
peuieHusT KOHQIUKTHOW CUTyaluu 1o OpaKopas3BO-
HOMY IPOLECCY, MOKHO MpUBECTU Aenio cynpyros I1.
I1. — monoasie moau, um no 20 net. [ereit Het. B cyne
OKa3ajJHuCh MOTOMY, YTO MYX HE jKejlal pacTopraTh
Opak B opranax 3arca. Myx, y KOTOpOTO paHO yMep
OTell, SBISACH CTapIIUM CpeaH NeTeH, (aKTHUIeCKH
OYEHb PaHO CTaJ IVIaBOM CBOEH CEMbHU, 3aMEHMB OTLIA.
3TO MpHUIAT0 aBTOPUTAPHOCTH €ro XapakTepy. U korga
KEHWICS, XOTS ¥ CTaJ IMPOKUBATh OTAEIBHO C JKEHOH,
MO-TIPEXXHEMY [IOMOTaJl 10 XO3sIICTBY CBOEH MaTepu,
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MITAIIUM OpaThsiM u cecTpaM. JKeHa — e IMHCTBCHHAS
JI0Yb y POIUTENed, B CEMbE €€ MOCTOSHHO OIEKaJH.
Briiinsg 3amyx, 3axorena cTaTb CaMOCTOATEIbHOM.
KoH(uKT B MOJIOJION CeMbe MPOU3OIIENT H3-3a TOTO,
YTO MY, OCYIIECTBJSIBUIMA B CEMbE IOJIHBIM KOH-
TPOJIb 32 pacXoJaMH M 3a CTOMMOCTBIO TOKYIOK (OHa
eMy ToKa3aiach OOJBIOi), M M3-3a TOTO, YTO JKEHa CO-
BEpIIIIIA TOKYIKY, HE TIOCTABHB €T0 B H3BECTHOCTH, HE
MTOCOBETOBABIINCH C HUM. B Cyzae BBISACHIIOCH, YTO
KOH(IUKTHI BOZHUKAIOT B CEMbE M3-3a TOTO, YTO KCHA
XOYeT COBEpIIATh IOKYNKHA UII CEMBH CaMOCTOS-
TEJIbHO, @ MYX JKEJaeT €e B 3TOM KOHTPOJIUPOBATb,
BILIOTH A0 Menoued. M 4To 3TO eAMHCTBEHHBIE TpHU-
YHHBI KOHQJIMKTOB. Bo BceM ApyroM Bce y CTOPOH XO-
potro. CTOPOHBI MPUILTH K TOHUMAHUIO TOTO, YTO KOH-
TPOJIb MyXa 3a MOKYIKaMHU JKEHbI — 3TO TOJBKO €ro
1IeNb, & UHTEPEC B TOM, YTOOBI 3aHSTh B CBOCH CeMbe
TJIABEHCTBYIOIIEE TTOJI0KEHUE, K KOTOPOMY OH IIPHBBIK
B pOIOUTENBCKON cembe. OIHAKO, KaK BBLICHHUJIOCH,
JKeHa W He OblIa MPOTUB ITOTO, HO XOTENA MPH STOM
OBITh HE «MJIAMIICH CECTPOIT», IOCTOSHHO OIEKAeMOM
JI0 MEJIOYEH, a Bce-TaKM €ro JKeHol u xo3sikoi. 1 ko-
r7la CTOPOHBI B CYy/ICOHOM 3acelaHuM (PaKTHUCCKHU J0-
TOBOPWJIUCH O TOM, YTO TJIaBHBIM B HX CeMbe OyJneT
My, a IVIABHOM IO AOMAlIHEMY XO3SHCTBY — JKCHA,
OHU BOOOIIIEC MPUIIUTH K BBIBOLY O TOM, YTO UM YXKE
nopa nogymarth o pebenke. C TeM U yexaiu, mpeBapu-
TEJIHHO MOMUPUBIIKCH U MPEKPATUB MPOU3BOJICTBO 1O
JIeITy 0 pa3Bojie. A 3a paMKaMH IpoIiecca MyX CKa3al:
«A 1anbTO-TO AEMCTBUTENBHO KpacuBoe... W mpa-
BWJIBHO, YTO XeHa ero kymuiay» [9, c. 105-106].

Kak MBI BUIMM, TPaBHIBHOE IPIMEHEHHE METHa-
TUBHBIX TEXHUK Hall0 MOJOXXHUTEIbHBIC Pe3yIbTaThl,
CEMbsI COXpaHMUIACh, KOH(IUKTHI B CEMbE UCUCPIIAHEI,
pOJIM MyXa M JKEHBI C TIOMOIIbI0 METUAIUHN OTpee-
JICHBI.

Heo0xoauM0 OTMETUTH, YTO B COOTBETCTBUH C
YKa3aHHBIM 3aKOHOM, CYNPYTHd JOOPOBOJIBHO OMpeje-
JSFOT YCTIOBUSI TPUMEHEHHS TPOLEAYPHl MEAHaluu
(ct. 7), KOTOpask HAYMHACTCS CO JHS 3aKIIOYCHUS CO-
TJIAIICHUS] O MPOBEACHUH MPOLEenypsl Menuanuu. Ha
CETOMHSIIHUH IEHh BOZHUKACT BOIIPOC TI0 OIDIATE JIes-
TENBHOCTH I10 TIPOBEICHHUIO MIPOIICTyPHl MEAHALINH (CT.
10). Ecnu nesiTensHOCTh MeIHaTOpa paccCMaTpPHUBATh Ha
0e3BO3ME3IHON OCHOBE, TO 32 Uei CUeT JOJDKHA IIPOBO-
JIUThCS TIporieaypa menuanuu? Ha Ham B3mmsn, cie-
nyeT Oojiee 4eTKO OTOBOPHUTH KPUTEpUU O€3BO3ME3-
HOW OCHOBBI, TaK KaK eciu (hefiepaabHbIi OI0IKET CIO-
coO0CH TPOW3BOAWTH OIUIATY TIO TPOBEICHUIO
MpoLEeAYphl MEAWallud TI0 JejlaM O PacTOPKEHUH
Opaka 1 TOCyIapCTBO JOHKHO OBITh 3aMHTEPECOBAHO B
KaXXJ0l CEMbe, €CITU OHA COXPAaHUJIIACh.

BoI3biBaeT cOMHEHHE NPOBEACHHE NPOLEAYPHI
Meaualliy Ha IUIaTHOM OCHOBE, TaK Kak B 3akoHe Ne
193-®3 He ycTaHOBIICH MUHUMAIBHBIN U MakcHMallb-
HBII TOPOT CTOMMOCTH TaKOM MPOLIEypHhl, HO O CBOEH
CTOMMOCTH JOJIKHA OBITH JEIIEBIIE aJBOKaTa IO Ce-
MEHHBIM J1e7iaM. 371eCh HE00X0UMO OOPAaTUTh BHIMA-
HHUE Ha TO, YTO KaK MPaBHWJIO CYNPYTH UMEIOT HECOBEP-
MICHHOJIETHUX JIETeH M HYXXITAIOTCS B OCOOOM 3aIuTe,
a TaKke MaTepuaibHBIE 3aTPaThl MPH PaCTOPKEHUH
Opaka TOJIKHBI OBITh MUHUMHU3UPOBAHBI.

Hanmo ckasate, 4uTto pactopxeHue Opaka Bceraa

paccMaTpuBaeTcad B IOPHIUYECKON JHUTepaType Kak
CIIOKHBIH TpakJaHCKMHM IPOLECcC, 3IMOLUOHAIBHO
HaIpPsDKEHHBIM. UYTO e KacaeTcs HEeCOBEPUICHHOIET-
HUX JIeTeH, TO, 0 HallleMy MHEHUIO, TOJIbKO MEUaTop,
HUMEIOUINH CrelnanbHble TIO3HAHUS B 00JacTH ceMei-
HBIX TIPABOOTHOIICHUH, OYIeT CIIoCOOEH IMOMOYh Cy-
IIpyraM B ypeTyJIMpOBaHWU BO3HUKIINX KOH(INKTOB,
HO U, 9YTO CaMoe€ IJIaBHOE, AETH OCTAaHyTCS MPOKUBATH
¢ 000MMH POAUTEISIMH, TeM 00JIee, 9TO TOCYAapCTBEH-
Hasg ceMeWHas IOJIMTHKA CBOEH IIENIbI0 CTABUT IO
OXpaHy HE TOJIbKO CEMEWHBIE IIEHHOCTH, HO U COXpaHe-
HHE CEMbH KaK HHCTUTYTa CEMEHHOTO MpaBa A1l 0011e-
CTBa B IIEJIOM.

[TpodeccronanpHble MOCPETHUKU (MEIUATOPHI)
[P PacTOpKEHHH Opaka CyNpyros, B IIEPBYIO Ode-
penb, JOIKHBI CHATh HANpPSKEHHOCTh MEXIY CYIpYy-
ramu, KOTopasi, BO3MOXKHO, B OyIyIlleM U3MEHHUT BEK-
TOp Opakopa3BOAHOTO IPOIECCa B CTOPOHY NPHUOPH-
TeTa 3allUThl IIpaB HECOBEPUICHHOJICTHUX JeTei
Pa3BOISIIMXCS POIUTEINEH.

Takum 00pazom, MeauaTop 10 CyaeOHOTo pazou-
paTenbCcTBa OpPraHMu3yeT IPOIECC IIEPErOBOPOB, MPEa-
JlaraeT BAapHAHTHl W3MEHEHMs TOBEJICHHsS CYNPYIOB,
npeasiaraeT o0paTuTh BHUMaHKUE Ha POOJieMy Ipyroi
CTOPOHBI (HampuMep, Cynpyr WM CyIpyra ymnorpeo-
JISIET CIIMPTHBIE HAMTMTKU B HEOOJBLIOM KOJIHYECTBE, a
JpYroi Cympyr CUMUTaeT, YTO CYNpPYT HE JOJDKEH Jake
B MaJbIX KOJMYECTBAX YIOTPEOISATh CHUPTHHIC
HAIUTKH, TaK KaK 10 €T0 MHEHHUIO OH MOXKET I10/]aBaTh
IUTOXOH MMPUMEP HECOBEPIICHHOJICTHUM AETSIM).

MenuaTop, B yKa3aHHOM IIPHMEPE MOXKET TIOMOYb
CTOPOHAaM HeE TOJIBKO JOTOBOPHUTHCS, HO JJaXKe eCIi ce-
Mbs He OyZIeT coXpaHeHa B Oy/IyIeM, Ha Hall B3I,
OBIBIIIME CYIIPYTH MOTYT OCTaThCsl B XOPOIIUX OTHOIIIE-
HUS, YTO IOJIOXKHUTEIBHO CKaKeTCS Ha BOCIHMTAHHH
HECOBEPIICHHOJCTHUX JIETEH, a OTeI] WM MaTh CMOTYT
00IIaThCsI, TOCEaTh COBMECTHO KaKHe-T100 pa3BUBa-
IOIINE KPY>KKH WIN POTUTETH OYAYyT CBOMM IPUMEPOM
NOKa3bIBaTh JJ00OPOKeENaTeNbHOE OTHOLIICHHUE TYCTh U B
OBIBIICH ceMbe.

Hymaercs, 4TO 3aKOHOAATENLCTBO Poccuiickoit
denepanuu 0 MeIUAINH, TOJDKHO COIEPKATh TpeOoBa-
HHe 00 00s13aTeNbHON IpoLeype TPOBEICHNS MeIua-
IINH TI0 PACTOPXKEHHIO Opaka CYHpyroB B J10CyneOHOM
CTaJ UM PaCCMOTPEHHUS JIeNa B CyI€, a TOCYAapCTBEHHAs
ceMelHasl TOJINTHKA B CBOMX NMPUHITUIAX JOJDKHA 3a-
KpEIUTh TAKOW HHCTPYMEHT KaK CeMeiHasi MeuaLusl.

Hecmotps Ha TO, yTo KOHUIENIMA rocyiapcTBeH-
HOHU ceMeitHoi nonmTuku PO [6] onpemenser ocHOB-
HBIE 33/1a4M [IpONaraHay CEeMEHHOTo OJIaromoxydns 1
TPaJUIMOHHBIX CEMEWHBIX IIEHHOCTEH, a WHCTUTYT
Opaka sIBIISIETCS KIIFOUEBBIM, II03TOMY €T0 HE0OXO MO
HE TOJBKO COXPAHUTb, HO U COKPAaTUTh KOJIUYECTBO
Pa3BOZOB, OCOOEHHO €CJIH CYNpPYrH-POAUTEIH UMEIOT
HECOBEPILICHHOJIETHUX JETEH.

Ha ceronusmHuil 1eHb CyIIECTBYIOLINE HOPMEI
KaK MaTepuaJibHbIe, TaK U MpoLecCyaIbHbIE TI0 COXpa-
HEHHIO ¥ YKPETJICHHUIO CEMBH, 110 HallleMy MHEHHIO, 5B~
TAI0TCS HeA((EKTUBHBIME, TaK KaK HE Ipenojara-
eTcsl OKa3aHWe COACHCTBUS B IPUMHUPEHUH U yPETyJIHn-
pPOBaHMU CIIOpa MEXAY CYNpYyramu M Cy[A WM OpraH
3arca He 3aMHTEPECOBAH B COXPAaHEHUH CEMBH, a JIUIIb
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CBOEI1 LIeNIbI0 MIMEET KOHCTaTHPOBAaTh (DaKT MpeKparie-
HUs Opaka ¥ HECMOTpPS Ha BO3MO>KHBIE BO3PAXKEHHUS 110
pacTopkeHuIo Opaka, Cy/a Ipekpaiiaer Opak, IyTeM
BBIHECCHHUS PELICHUS.

[To HameMy MHEHHMIO Meauanus HaCTOJBKO JOJI-
TOX/TaHHA ¥ TOJDKHA OBITH BOCTPEOOBaHA B CEMEHHBIX
MPaBOOTHOMICHUSIX, B TOM YHCIIE, M0 PaCTOPKECHHIO
Opaka m KOTOpas JOJDKHA OBITh 00yCIIOBJICHA caMoit
cnenn(UKoil CeMEHHBIX MPaBOOTHOIICHUH, EIIMA U
3a/lauaMi CEMEHHO-TIPaBOBOTO PETYIINPOBAHMA, B TOM
YHUCJIE TOCYIaPCTBEHHON CEMENHOMN MOIUTHKHU.

Ecnu pebenok poctur Bozpacta 10 set, To OH Mo-
JKET OBITH MPUBJICYEH B CyIeOHOE PaCCMOTPEHHE Jiea
0 pacropkeHHH Opaka ero poautened. Cyn, B CBOIO
ouepe/b, BBISICHAET MHEHHE peOeHKa O TOM, C KEM OH
OCTaHeTCsl MPOKUBATH MOCIE PAaCTOpXKeHHUs Opaka U
€ro MHEHHE He BCErJa MOXET OBITh MOJI0XEHO B OC-
HOBY CyIeOHOrO pemieHus. MeamaTtop MOMOXET pe-
OCHKY M poIuTesIM C(HOKYCHPOBATHCSA HA MHIWBUIY-
ANBHBIX MOTPEOHOCTSIX M YYBCTBAX APYT K OPYTY, BBI-
paboTaTh cXeMy JanbHEHIINX OTHOIICHWH, HO B
CIIydae eCIli CeMbsI He COXPAHUTCS, TO POAUTEIN OYAyT
UCIIONIHATH NpaBa ¥ 0053aHHOCTH HaJJIeXKalluM o0pa-
30M U HE MEepeKIabIBaTh Ipyr Ha Jpyra mnpooyeMsl,
BO3HUKAIOIUE B CBSI3M C BOCIIUTAHUEM PEOCHKA U €ro
COJIepXKAHUEM.

B cyneOHOM 3aceaHuy Npu pacCMOTPEHUH A€ O
pacTop>keHuH Opaka IPHBIEKAIOTCS CYNPYTH U JIETH,
nocrurmue Bo3pacta 10 set. B To e Bpems, ecnu npo-
BOJUTCSI MIPOIIeTypa MEAUAIIUH, TO MOKHO TIPHUBIICYb 1
JIPYTUX POACTBEHHHKOB, KOTOpPHIE MOMOTYT JIOTOBO-
PUTBCS U COXPAHUTH CEMBIO 1 OTTOBOPUTH CYIIPYTOB OT
MPUHSATHS TaKOTO CEPbE3HOTO pPEIICHUs, KaK MpeKpa-
nieHue Opaka.

Cynpyru, odpaTuBIINeCS K MEIHATOPy, KaK IMpa-
BIJIO, 3aKJIIOYAIOT MEIMAaTHBHOE COTJIallleHHe Ha Oc-
HOBE MPHHIUNA JOOPOBOIBHOCTH U J10OPOCOBECTHO-
CTH CTOPOH.

Ilopsimox mpoBeAeHUS NPOUEAYPHl MeEAHAIUH
onpezeineH cT. 11 3akoHa o Menuanuu, a B IpaBUIax
MPOBEICHUS TPOLEAYPHl MEIUAIINN 3aKPEIUICHBI ClIe-
IIYIOIIE CTPYKTYPHBIE DIIEMEHTHI:

a) BUJIBI CIIOPOB, YPETYIUPOBAHNE KOTOPHIX IIPO-
BOJIUTCSI B COOTBETCTBHUH C JaHHBIMU TIPABIIIAMH;

0) mopsmoK BeIOOpa WM HAa3HAYCHHS MEIHATO-
POB;

B) MOPS/IOK y4acTHs CTOPOH B pacxojia, CBSI3aH-
HBIX C TIPOBEICHIEM IPOLEAYPHl MEIHALINH;

T') CBeJIEHHs O CTaHAAPTaX U MpaBmiIax mpodeccu-
OHAJBHOHN JNEATETHPHOCTH MEAMAaTOPOB, YCTAHOBJIEH-
HBIX COOTBETCTBYIOIIEH OpraHn3aIlfel, OCYIIECTBIISIO-
IIel AesTeIbHOCTH 10 00ECIeYeHUIO TPOBEICHUS IIPO-
Lelypbl Me/INalny;

1) TIOPSITOK IPOBEAEHUSI IPOLIETyPhI METUALINH, B
TOM YHCIIE ITpaBa u 0053aHHOCTH CTOPOH IPH NPOBEIe-
HHH TIPOLEYPhl MEIHALIMH, OCOOEHHOCTH MPOBEICHUS
IpoLEeLypbl MEIHAMK TIPU YPETryJIUPOBAHUN OTIEIIb-
HBIX KaTeropHi CIOPOB, MHBIE YCIOBHS MPOBEACHUS
MPOIIETyPHl METHAIIHH.

Takum o00pa3zoMm, HCXOIs W3 JTAaHHOW HOPMBI,
MOJKHO IIPOBOJINTE M HHBIE yCIIOBHUS MPOLEAYPHI MEU-
aIy, KOTOPBIe HE SIBISTIOTCS 3aKPBITBIMH M KOTOPEIC

MOTYT HaJJIS)KaIUM 00pa3oM 3aIlMTHTh IIpaBa ¥ HHTE-
pecHI He TOJIBKO CYNpPYTOB, IeTeH, HO U IPYTUX WICHOB
CEMBH JH00 POJCTBEHHUKOB, NMPETEHIYIOMINX U 3asB-
JISIFOLIMX CaMOCTOSITETIbHBIE TPEOOBAaHUS 10 pasfeiy
HMYIIECTBa, IPUHAJICKAIIETO CYIIPYyTraM.

KoneuHo, Meananus 0KHA OBITH COBEPIICHA B
60-1HEeBHEIH CPOK, 9TO HE MOXKET TapaHTHPOBATH B CY-
JIcOHOM TTOPSAKE B TAKHUE CPOKH HE TONBKO NPEKPATHTh
OpauHbIe OTHOIICHHMS CYTIPYTOB, HO M IPONU3BECTHU pa3-
JIeTl IMYIIECTBA, TPUHAUIC)KAIIETO CYIPyTaM.

3apyOeKHBIH ONBIT TaKUX CTpaH KaKk ABCTpHA,
@pannus, CLIA, BenukoOputanus Ooratr mpumeHe-
HUEM IpOoLEeLyphl MEANUAINY IIPU PETYIUPOBAHUH Ce-
MEHHBIX CIIOPOB B 0CY/I€OHOM IOPSI/IKE U TOKa3hIBAET
Ha IIPaKTHKE CBOIO 3()(hEKTHUBHOCTD.

Cynpyram npeAocTaBisieTcd MpaBo 00AyMaTh
CBOH CEpBhe3HBIl MOCTYNMOK MO PacTOpPKEHUI0 Opaka,
TIOCTAPATHCS COXPAHUTH CEMBIO, POIUTEINBCKUE MpaBa
1 O0SI3aHHOCTH, a MEANATOp CBOCH LIENIBI0 UMEET CO-
XpaHUTh CEMbIO, HANTH KOMIIPOMHCCHOE pEIICHHE
KOH()JIMKTOB IyTEM B3aMMHBIX YCTYIOK M II€PErOBO-
POB ¥ NIPHHSATH PEIICHHUE, KOTOpPoe OyAET mpeemiieMo
JUIs1 00EUX CTOPOH.

Takum 00pa3om, MBI CUUTAEM, YTO BBEeJEHUE 005~
3aTeNbHON MPOIeTyphl MEAHALINH 110 JIelaM O pacTop-
JKEHUH Opaka MO3BOJIMT PELIMTh P TaKUX rocynaap-
CTBEHHBIX Ipo0JeM, KaKk COXpPaHEHHE U YKpEeIUICHHUE
CEMBH M CEMEHMHBIX IIEHHOCTEH, a Cy bl OyAyT «pasrpy-
XKEHBI» OT PAacCMOTPEHHs OpakOpa3BOAHBIX HEN U
TOJIBKO B COBOKYITHOCTH C TOCYIapCTBEHHOI ceMeHON
MOJUTHKH Oyner obecriednBaThesi aeMorpaduieckas
0€30MacHOCTb.

[Tpn npenbsIBICHNE MUCKOBOTO 3asiBICHUS O pac-
TOop KeHuH Opaka B CyJ 1o mpaBmiam cT. cT. 21-23 CK
P® cyn npemnaraer cynpyram NpoOMTH MEAUALMIO 110
YPETYJINPOBAHUIO CIIOpA MO CYIIECTBY (pacTOpKeHHe
Opaxka, pa3Jies1 IMYyIIECTBa, OTNPEAEICHUE OJIeH B ITOM
UMYIIECTBE, ONpEACICHNE MEeCTa J>KUTEIhCTBA HECOo-
BEPIICHHOJICTHETO PeOCHKa, B3BICKAHHE aJHMMEHTOB B
MI0JIb3Y HECOBEPILICHHOJNIETHUX JEeTeHl M HeTpyaocIo-
COOHOTO HYX/IAIOIIETOCs CYIpyTa U T.1.), TPHOCTaHaB-
JIMBAET MPOU3BOJICTBO IO [Ny Ha CPOK MPOBEICHUS
MIpOLeAYPHl MEHUALNH, O YEM BBIHOCHT ONpE/IeIICHHE.

Ha Teppuropuu EBponeiickoro Coro3a neiictsyer
npunstas B 1998 r. Pekomennanus Kabunera MuHH-
ctpoB Coeta EBporer Ne 98(1) (manee — Pekomennaa-
ust) [7], koTopast 3aKperisieT OCHOBHBIE TIPUHIIAIIBI U
MIOJIOKEHUs ceMeWHON Menuanuu. Ilpu sTtom, cemei-
HBIA MeIuaTop 0053aH IPH Pa3pelieHNH BO3HUKIIETO
CIIOpa MEXIy CyNpyraMHd IO IIOBOAY PacTOPKEHHS
Opaka y4uTBIBaTh, IPEKJE BCETO, HHTEPECH HECOBEP-
LIEHHOJIETHUX JeTell. B Pekomenganuu 3akpernmsercs,
YTO MEAUATOp BIPaBe J[aBaTb COBETHl CTOPOHAM,
TIPEOCTaBIISATh FOPUIMUYECKHE YCIYTH U JI00YI0 1py-
I'yI0 HHQOpPMAIHIO.

WHTepecHbIM MpeAcTaBiseTcs, Ha HAll B3I,
JUISl HAIJMOHAIBGHOW TIPaBOBOM CHUCTEMBI TpeOOBaHMS,
MIPEeIbIBISEMBIE K CEMEHHBIM MeInaTopam, Co3IaHnue
MEXaHU3Ma NPUMEHEHUsI CEMENHON Mequalyu U BO3-
MOJKHOTO HCIIOJIHCHUSI HPUMHPHUTEIBHBIX COTJaIle-
HUH.

CrnegyeT OTMETHTh, YTO B ABCTpHH JCHCTBYyeT
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KoHcynbTaTuBHBINM COBET, B KOTOPBIN BXOAST rocynap-
CTBEHHBIE MEIUATOPHI MO PEryIHUPOBAHUIO CEMEHHO-
IpaBoBBIX crOpoB [3].

[To Hamemy MHEHHIO, 3aCITy>KHBaeT BHUMaHUE TO,
YTO aBCTPUMCKHUI 3aKOH O MEAHAIMU 3aKPEIIsieT Mo-
JIO)KCHHE O TIPOBEJICHUN MEIMALINH U TIPH PETYINPOBaA-
HHUH CIIOpa CYIPYToB IEHCTBYET Ba MeIuaTropa: OIuH
SABISICTCS TPOQPECCHOHANBHBIM OPHCTOM, APYrodl —
po¢eCCHOHANBHBIM TICHXOJIOTOM, 9TO TaKXe TOJDKHO
OBITH 3aKPEIUICHO B MPUHIIAIIAX TOCYAapPCTBEHHOH ce-
MEWHOU MOJUTHKU.

IIpencraBnsercs, uto B Poccuiickoit denepanun
HEOOXOTUMO BHECTH JIOTIONHEHHME B I1. 1 ¢T. 9 3akoHa 0
MeIuanuu cieayromero conepxkanus: «Ilpu paspeme-
HUM CEMCHHBIX CIIOPOB, OJTUH U3 U3 BHIOPAHHBIX MEIHU-
aTOpPOB JIOJDKEH 00JajaTh NpoQecCHOHANBHBIMU 3Ha-
HUSIMH B O0JIACTH CEMEHWHOr0 3aKOHOAATeIbCTBA —
IOPHCT, BTOPOH OJKeH 001aaTh MO3HAHISIMH B 00J1a-
CTH CEeMEHHON NCHUXOJOTHH W SBISATHCA MPOodeccHo-
HAJIbHBIM TICHXOJIOTOM).

Wnaue pemaercss BOIPOC O PaCTOPKEHHH Opaka
cynpyroB B ['epmanuu. B cinyuyae npumeHeHus ceMen-
HOM MeaMaly KaKk IPUMUPUTEIBHOU pOoLeaypsl Aei-
CTBYIOIIMM 3aKOHOJIATEIbCTBOM IMPENyCMOTPEHA JIesi-
TEJIHHOCTh MEAMATOpa, 3aHUMAIOUIETrOCs YacTHOM
IIPAKTUKOM.

Ecnu meamatopy He yAanoch MOMHUPUTH CYMPY-
TOB, ¥ OHU HACTaWBaIOT Ha pacTOpKEeHUH Opaka, B Cy-
neOHoe 3acelaHUE MPHBICKACTCA TOCYHapCTBEHHBIC
CIIyXalllie JenapTaMeHToB 10 JenaM Mmoaonexu [10, c.
27].

Crnemyer cka3ath, yTo B Poccuu, Ha Hamn B3TJL,
HEOOXOIMMO TPUHATH NAHHBIH OMBIT 10 PaccMOTpe-
HUIO JIeTIa O paCTOPKECHUHU Opaka CyIpyroB B CyAeOHOM
TOPsAJIKE U IPUBJIEKATh HE TOJIHKO OPTaHbl OTIEKU U TT0-
MEYUTETHCTBA, TPH HATMYUH Y CYIPYTOB HECOBEPIIICH-
HOJIETHUX JETEH, HO U IPEICTAaBUTENIEH CTPYKTYPHBIX
MoJipa3fieieHuid TpU aAMUHHUCTPAIMH MYHUIUTIAb-
HOrO 00pa3oBaHus, 00ECTIEYUBAIONINX KOMIUIEKC Me-
POIIPHUATHI 1O peaTH3aluy MOJOICKHOU MOJTUTHKH,
€CJI CYIPYTH He JOCTHIIIN BO3pacTa 35 IerT.

Heobxonumo otMeTHth, uto Bo OpaHmm cymie-
CTBYET HCKIIOYHTEIBHO CYACOHBIN MOPSAIOK pacTop-
JKeHHS Opaka, Y 3TOM, B IOCYACOHOH MOITOTOBKE CY-
MPYTH 00sI3aHBI MPOUTH MIPUMUPUTEIEHBIC TPOLICAYPEI
y Meauaropa. Mepsl MpOBEACHUS MEIUAIlIU HAIpaB-
JIeHBI Ha M30€KaHre HeOOJyMaHHBIX Pa3BOJIOB.

CrnenyeT OTMETHUTD, YTO B DUHIISHINN B COOTBET-
crBum ¢ 3akomom o Opake  (Avioliittolaki
13.6.1929/234) [2] 3akpemsieTcst IPUOPUTETHBIN CITO-
c00 paspemieHusi CeMeHHO-TIPABOBBIX CIIOPOB C ITOMO-
b0 Meauanuy. CrenuanucTsl B 00JIACTH MEIHAITUH
MOJIPa3AeNAI0TCs. Ha TOCYJApCTBEHHBIX CIYXKAaIUX U
YACTHOMPAKTUKYIOMMX Jiul. [Ipu 3TOM, YacTHONpak-
TUKYIOIIUE METUATOPHI 0053aHBI OJTYYHUTh JTHLICH3UIO
M0 pa3peleHuI0 CeMEHHO-TIPaBOBLIX clIOpoB. Meaua-
TOphl B OUHISHANN NIPU pa3pelieHIH KOH(IUKTA Cy-
MPYTroB 00s3aHbI, MPEXK]IE BCETO, YIUTHIBATH HHTEPECHI
HECOBEPIICHHOJIETHUX JEeTe M HaNpaBHUTh CIOpP Cy-
TIPYTOB B KOHCTPYKTHBHOE PYCIIO.

B Actpanuu ¢ 2007 roga nelcTByeT aKKpeInuTO-
BaHHBIC MEIMATOPHI, KOTOPHIE PacCMaTpPUBAIOT JIHIIHh
CIIOPBI O BOCIIUTaHUH JIETEH MOCIIe pa3Boia poIUTENeH,

HO, IPY 3TOM, BO3MOKHO OOpPaTUTHCS CyNpyram K Me-
JUaTopaM IO MOBOAY 3aKJIIOYEHUS MEJUATUBHOTO CO-
IJIAIIEHUS TI0 CIIOPY O MECTE KUTENbCTBA HECOBEPIICH-
HOJICTHETO peOCHKa, KOTOPOE YTBEPKIAaeTcs IJMOO0
OIIPOBEPraeTcsi CyJAOM, BEAYIIHMM OpaKopa3BOIHBIH
mporecc cympyros [1, c. 52].

Takum o0Opa3oM, IMyOIMYHBIN HHTEpEC Tocymap-
CTBa 3aKJIFOYACTCS B HOBBIX TIOMCKaX IT0 TPUMHUPEHUIO
U COXPaHEHUIO CEMBU U CEMENHBIX IECHHOCTEN, BO3EH-
CTBHS C ITIOMOIIBIO TOCYAAPCTBEHHBIX MEXaHU3MOB Ha
CYIIPYTOB, HAMEPEBAIOLIIXCS IPEKPATHTH OpadHbIE OT-
HoureHus. JIro6oe rocy1apcTBO MpH peasin3anny rocy-
JTApCTBEHHOM CEMENWHOM NOJWUTHUKH, Ha Hall B3IJIAL,
JIOJDKHO OCTOPOXKHO IOJXOIUTH K OXPaHe U 3alUTe ce-
MBH B LIEJIOM, 0C000 Y/IeJsisi BHUMaHHE CEMbSIM C HECO-
BEPILIECHHOIETHIMH JECTbMHU.

[MpaBo3amuTHas GpyHKUMS rocyaapcTsa OyaeT 3a-
KITIOYATHCS B TOM, YTO BBIJCIICHHBIC JICHE)KHBIC CPEll-
CTBa U3 (enepaabHOTO OI0KeTa Ha Pa3BUTHE MHCTH-
TyTa MeIuanuu OyOyT CIOCOOCTBOBATH pa3pelICHUIO
CEeMEHWHO-TIPaBOBHIX KOH(DIMKTOB M COXPAHEHHUIO Ce-
MBH, TeM Oollee, 9TO rOCyIapCcTBEHHAs CEeMEHas To-
JIUTHKA, KOTOpas ABJISAETCA COCTABHOM YaCTBhIO COIM-
aJbHOM MOJIMTUKH, CBOCH 1IENIbI0 ONpENeNsieT yiyyllle-
HHE KaueCcTBa )KU3HH CEMbH U O0IIECTBA B IIEJIOM.

[Tonmaraem, 4TO BBeICHHE O0S3aTENBHON IPOIIC-
JIypbl MeIualluyl MPU PacTOp>KEHHH Opaka Cymnpyros
Kak OJTHOM M3 COCTAaBISAIOIIMX TOCYAapCTBEHHOM ce-
MEHHOH MOJUTHKH TI0 OIBITY MHOTHUX CTPaH 3apyOesx-
HOTO TPaBONOPAIKA, OyJeT COoCOOCTBOBAThH IO BO3-
MOKHOCTH COXPaHHTB CEMbIO, JINOO CTIaIUTh HETATHB-
HBIC TOCTICICTBHS pacmaga CeMbH Kak
AMYIIECTBEHHOTO, TaK W HEHMYIIECTBCHHOTO Xapak-
Tepa, B TOM YHUCIIE CIIOPOB, CBA3aHHBIX C BOCITUTAHUEM
U COJEPKAHUEM HECOBEPILIEHHOJIETHUX JETECH.
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Abstract

In the article, the author deals with a complex issue related to the problems of socialization of adolescents,
considers the formation of a minor person on the criminal path in terms of violations arising in the process of
formation of his personality. Analyzing the problem, the author comes to the conclusion that the process of re-
socialization will be successful, provided that conflicts arising during the previous stages of development and the
organization of remedial work with the convict are resolved in order to successfully complete this crisis period

while serving the sentence in the educational colony.
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Peconmanm3zaiys — 3To 04eHb IMUPOKOE MOHSATHE.
C omHOW CTOPOHBI — 3TO BTOPHYHAS COIMAIHA3ALNS,
MPOUCXOIAINAS HA IPOTSHKCHUU BCEH )KU3HH HHANBHIA
B CBSI3U C H3MEHEHHSIMH €TI0 YCTaHOBOK, LIEJICH, HOPM U
neHHocTel xu3Hu. C qpyroif — mporecc npucnocooe-
HUS ICBHAHTHOTO MHIAMBH/IA K )KU3HH 0€3 OCTPhIX KOH-
(hmmxToB [2].

Oxkazath TOMOIIb B PECOIUATH3AIIUN — 3HAYUT CO-
JIEHCTBOBATh YEJOBEKY B PEIICHHH «Pa3HOOOpa3HBIX
poOJIeM, MOPOKAAEMBIX TyIICBHOH )KH3HBIO YEIIOBEKA
B conmyme» [1]. [ToaTomy, 94To OB ICHXOIOTHYCCKAS
MOMOIIF HECOBEPIICHHOJIETHEMY OCYXKJICHHOMY ObLiIa
3(h(heKkTUBHOH, HEOOXOUMO pPacCMaTPUBATh IICUXHUKY
MOJIPOCTKA KaK OTPaKCHHE Bcel ero Ku3Hu. B nepByro
ouepeb BAXKHO YACTATh BHUMaHUE ITOAPOCTKAM, HaAXO0-
JSAIIAMCS B MECTaX JIMIIEHUST CBOOOIBI, 0COOECHHO TEM,
KOTOpPbIC BIIEPBBIC HAPYIIMIM 3aKOH. MIM 0OCOOCHHO
HeoOXoauMa TOACPKKa, B TOM YUCIE TICUXOJIOTHYIe-
CKast, 9TOOBI OHHU MOTJIH KUTHh HOPMAIBHO U CTaTh TO-
cJie OCBOOOXICHHS TTOJTHOIEHHBIMH YiICHAMH OOIIIe-
CTBa.

[puorBaromume B BK mogpoctku 9acto 0OMBHEI 1
¢usndecku, u 1yXoBHO. [IcCHXOIIOTH BOCTIHTATEIHHBIX
KOJIOHUH, MHTEPECYSCh BOCIOMUHAHUSIMH O CEMbE
CBOMX TOJIOTICUHBIX, BBISCHSS MPUYUHBI, TPUBEAIINE
UX K HapyIIEHUIO 3aKOHA W Ha CKaMbIO MOJICYIUMBIX,
TIOCTOSIHHO YOEKIAIOTCS, YTO yCIOBUS, MPOBOIUPYIO-
e Oyayliue OTKIOHEHHsI BOZHUKAIOT eIlle B paHHEM
netctBe. [locTeneHHo pa3BUBasICh U HACIAUBAsCh APYT
Ha JIpyra, OHM YCHJIMBAIOT JIMYHOCTHYIO Je3ajanTa-
LU0, KOTOpas MPOSBISCTCS B HApYIICHHIX B cdepe
B3aUMOOTHOLIEHUI C POAUTENSIMHU, CBEPCTHUKAMH, a
TaK k€ B OTHOIICHUH K caMOMy cebe.

HUccnenoBanus nokasbiBaoT, 4to npumepHo 90 %
HECOBEPIIEHHOJETHUX OCY>KICHHBIX, HAXOAALIUXCSA B
BK, BOCIIUTBIBAIMCH B HEMIOJIHBIX CEMbSIX WJIM HAXOAU-
JIUCh Ha TIOMEYUTENhCTBE. Takoe MOJIOKEHUE CBHUE-
TENbCTBYET O HEOOXOJUMOCTH paccMaTpuBaTh JIUY-
HOCTh HECOBEPILIEHHOIETHETO HE M30JIMPOBAHHO, a BO
B3aUMO/JIEHCTBUH CO CpeJIOH, OOIECTBOM, B MpoIiecce
CoMaNM3aii. B 3TOM IICHXOIOTY OMOTaeT TEeOopHs
NICUXOCOLMATIBHOTO Pa3BUTUS DpHKa DpUKCOHA [4] —
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BOCEMb CTaJIui pa3BUTHsL «51» (BO3pacTHBIX KOHQIIMK-
TOB), Ha KaXJOHW M3 KOTOPBIX NpopabaThIBalOTCI U
YTOUYHSIOTCSI OPHEHTHPHI N0 OTHOLICHUIO K cebe M K
BHEIIHeH cpeae. D. DPUKCOH PAaCKPHIBAET CYTh BO3-
PacTHBIX KOH(IJIUKTOB MM Kpu3nucoB. OH CUHMTAET MX
HEOOXOIUMBIMH TIOBOPOTHBIMH ITYHKTaMH, MOMEH-
TaMH BBIOOpa MEXIY MPOTPECcCHell U perpeccueii, mH-
Terpauuei u 3a1epKKOu.

PaccmoTpuM HEOOXOIWMBIE HANpaBICHUS KOp-
PEKIIMOHHOM paOOTH ¢ HECOBEPIICHHOJICTHAMHU OCYK-
JICHHBIMH, ONHPAsCh Ha BEHIIEICHHBIE D. DPUKCOHOM
3a/1a4d, KOTOpPbIE MOAPOCTOK JOJIKEH PELIUTh B CBOEH
KU3HH. B BocmuTaTenbHbBIE KOJNOHMM IOCTYMAKOT
ocyxaeHHble ¢ 14 et u conepxarbes 10 19 ner. Bos-
pact ¢ 12 1o 19 net xapakTepu3yeTcst pOCTOM U pa3BH-
THEM MHIMBUAYaJbHOCTH MOJPOCTKA U MPEJCTABISET
co00i mepexos OT 3aBHCUMOTO JIETCTBA K CaMOCTOSI-
TEJIbHOU U OTBETCTBEHHOM B3pociocTH [3]. DTo BpeMs
KpHU3HUCa Pa3BUTHA, U3 KOTOPOTO IOAPOCTOK TOJDKEH
BBIITH C YCTOMUYUBBIM pa3pelIeHHEM NaHHOM 3aaauu.
IIpu sTOM, MO TEOpUn 3. DPUKCOHA, IO BCEM IPEIBITY-
MM 337a9aM Pa3BUTHA y OJPOCTKA YKE CYIIECTBYET
peuieHue (He 00s3aTENIFHO COLMAIBHO IPHEMIIEMOE),
c(OpMHUPOBAHHOE B TOT MEPUOJ], KOTJIa HACTYIAIO HX
KpuTHYecKoe Bpems [5].

bnaronony4yHoe paspelieHre JaHHOM 3anayu
MpeCTaBIsIeTCS KaK HHTerpanus U (Ipu HeoOXo uMo-
CTH) W3MEHEHHE peIIeHUH IpeApaymux 3axad. Jms
9TOT0 HE0OXOAUMO TIOHSTH, T1Ie, B KAKOM MIEPUO/IE TIPO-
n301IeN cOOH, TOPMOKEHHE PA3BUTHUS, U IOMOYB IO~
POCTKY BBIpa0OTATh HOBBIH OIBIT MPOKUBAHUS IIPO-
TIJIOTO OTTBITA.

Tak g0 1,5 jeT 3akiagsiBaeTCss 0a30BOE OTHOIIIE-
HHUE K MHPY: OBEpHe — HeoBepue». Brioop 31eck 3a-
BHUCHUT OTTOTO, HACKOJILKO YyBCTBOBAJ PeOEHOK K cebe
JI00poe OTHOIICHUE, OBLIT JIK JTFOOUM, 00JaCKaH, ChIT,
corper. Ecin Her — dopmupyercsi HeratuBHas Ipo-
rpamMma MOBeJIeHHs, KOTOpas IMOTOM TOJBKO pa3BHBa-
eTCsl U COBEpIICHCTBYeTCA. Tak MOSIBISAIOTCS 3aMKHY-
TOCTB B ce0e, TepsAeTCcs KOHTAKT C MHPOM.

B Bo3pacre 10 2,5 ner 3akianpIBaeTCsl cTpemiie-
HHUE K CAMOCTOSTEIIFHOCTH U TICPBBIC HABBIKH B3aMMO-
JeicTBUs ¢ MUpOoM. Ecim B 3TOT meproa He JaBaiu pe-
OCHKY BO3MOKHOCTB HCIIBITATH CBOIO CHIIY, TO y HETO
pa3BUBAETCS 3aBUCHUMOCTb OT APYTHX.

OcHOBBI Oymymiel MHUIIMATHBEI 3aKJIaIbIBAIOTCS
B Bo3pacTe 10 4 yeT. B 3TOM BO3pacTe MOSBIAIOTCS
MepBbIC TPOSIBIICHUS BOJIH, a 3HAYNUT U OTBETCTBEHHO-
ctu. Ecim okpyxaromue 3ampemniany 1r000e IposiBiie-
HHUE WHUIMATUBHI, POPMHUPYETCSI HEU3MEHHOE YyBCTBO
BUHBI, @ 3HAYUT OOSI3Hb OTBETCTBEHHOCTH, OTCYTCTBHE
PELIMTENHHOCTH, CTPEMJICHHE HM30eKaTh HOBOTO JIIO-
OBIM ImyTEM.

Bo3spact 1o 8 ner — 30 nepuoxa, xorna Gpopmupy-
ercss OalaHC CEKCyalbHOCTH. TyT 3aKiaJbIBacTCs
uaean Myxuunsl 1 JKeHIUHBL, UX B3aUMOOTHOIIEHUH.
B 310 Bpems naer popMupoBaHHE CTPYKTYPBI B3TJIIA-
noB. OT ymeHus poanuTeneil pasrisiieTh MOI0KHUTEb-
HOE 3epHO B MBICJISIX U BRICKa3bIBAHUAX PEOCHKA B 3TOT

TIEpUO/1 3aBUCHT OCHOBA CIIOCOOHOCTH MBICIIMTH CaMO-
CTOSTEIBHO.

Bospact g0 12 net. B 310 Bpemst noBTOpsieTcs paz-
BUTHE TPEIBbITYLINX KadecTB, MOATBEPKIAECTCS HIU
HU3MEHseTCd HalpaBJeHUE UX pa3BuTHs. B Hopme 3a-
KJIaJbIBACTCS TPYLOIIO0HE.

ITomydaercsi, 4TO HECOBEPUICHHOJIETHUE OCYX-
JCHHBIE, TTOTa/lasi B MECTa JIMIICHNS CBOOOMBI, HaXo-
JSITCS B TPYTHOM CUTYyaIluy Pa3BUTHS:

1) Bospact ompezensieT TMepuoa HOPMHUPOBAHHS
CJIOXKHBIX 00pa30BaHUH JTNIHOCTH;

2) HEraTHBHbBIA OMBIT MPEABIAYIIETO Pa3BUTHSL,
MeIIaeT TApMOHUYHO NMPOUTH 3TOT MEPUOS,

3) ycnoBus KpU3KHCHBIX MPeoOpa3oOBaHUi CIIO-
COOCTBYIOT TpaHC(hOPMALMK MPOU30IIEAINX aCOLH-
IBHBIX 00pa30BaHM, NMPU CO3JaHUM HEOOXOJUMBIX
YCIIOBUH ¥ HEOOXOAUMOM MCUXOIOTUIECKON MOMOIITH.

B sToT nepuon HEOOXOIMMO ITOMOYB IOAPOCTKY
TIOHATH Ce0sl, CBOM IUTIOCHI» M «MUHYCBI», JaTh BO3-
MOJKHOCTh CAMOMY 3aXOTETh W3MEHUTHCSA. DTOMY II0-
MOJET CIOCO0 MOCTETIEHHOM M MO3TAaIHON Hepenadu
MIOJPOCTKY OTBETCTBEHHOCTH 32 €ro COOCTBEHHYIO
*H13Hb. VIMEHHO OTBETCTBEHHOCTh B 3TOT MEPHOA MO-
XKeT MPOOYAUTh K XXKU3HH €r0 CaMOCTOSITEIbHOCTH U
BOJIIO, JINYHOE MHEHHE U TPYJI0IIO0HE.

Takum 00pa3om, MCUXO0JIOTY, paboTas ¢ HeCOBEp-
LICHHOJICTHUM OCYXKICHHBIM, Ba)KHO BMECTE C HUM
MIPOKUTH BCE MEPUO/IbI, CIIOCOOCTBOBABILIE (OPMHUPO-
BaHHIO OCHOBHBIX IICHXOCOINAIFHBIX YMEHHUH 1 HaBBI-
KOB U TTOMOYb OOPECTH MOTEPSIHHOE U MPOIYIICHHOE.
KiroueBbIM 3BEHOM 3TOTO IpoIecca SBISETCS TICHUXO0-
JIOT, €ro npoeccnoHann3M, 3HaHHs, OIBIT. [Ipu 3TOM
TOJIBKO JKEJIAHWE CaMoTo MOJPOCTKa paboTaTh Haj Co-
0011 1aeT NeWCTBEHHBII pe3yIbTaT, MOKET BEPHYTH €T0
B COIIMYM, CIIOCOOCTBYeT pecorpanu3anuu. [loatomy
Ba)XKHO CIIOCOOCTBOBATh IOCTOSHHOMY Pa3BUTHIO JIHY-
HOCTH HECOBEPIIEHHOJIETHETO OCY>KIEHHOT0, MOTHBH-
pOBaTh €ro K CaMOPA3BUTHIO 1 CAMOCOBEPIICHCTBOBA-
HUIO JIMYHOCTH.
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Abstract

In Russia, in order to create a modern infrastructure, there is a growing need for projects implemented on
the principles of public-private partnership (PPP) and municipal-private partnership (MCHP). In this regard,
solving the problems of socio-economic development, achieving a new quality of economic growth requires new
approaches and techniques in public administration at all levels.

In the article, the author reveals the legal regulation of public-private partnership; special attention is paid
to the main criteria, according to which different approaches to the structuring of a variety of models and forms
of PPP projects, as well as the problems of efficiency in public-private partnership.
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The development of public-private and municipal-
private partnership is due to two main factors:

worn-out infrastructure and clearly formulated
public demand for a new quality of this infrastructure;

insufficient funds of the Federal, regional and lo-
cal budgets for the maintenance, operation and renova-
tion of infrastructure facilities.

Public-private partnership (hereinafter PPP), mu-
nicipal-private partnership (hereinafter MPP) - legally
formalized for a certain period and based on the pooling
of resources, risk sharing cooperation of the public part-
ner, on the one hand, and the private partner, on the
other hand, which is carried out on the basis of the
agreement on public-private partnership, the agreement
on municipal-private partnership (article 3 of the Fed-
eral law on PPP) [13].

PPP partners are, on the one hand, either an au-
thorized state authority or an authorized local govern-
ment body, on the other hand, a Russian legal entity can
act as a private partner. According to item 2 of Art. 5 of
the Federal law on PPP the following legal entities can-
not be private partners, and also participate on the party
of the private partner:

1) state and municipal unitary enterprises;

2) state and municipal institutions;

3) public law companies and other legal entities
created by the Russian Federation on the basis of Fed-
eral laws;

4) economic partnerships and companies, eco-
nomic partnerships under the control of the Russian
Federation, the subject of the Russian Federation or the
municipality;

5) subsidiaries of economic entities under the con-
trol of the above-mentioned organizations;

6) non-profit organizations created by the Russian
Federation, subjects of the Russian Federation, munic-
ipalities in the form of funds;

7) non-profit organizations established by the
above organizations in the form of funds.

The scientific literature discusses the dual role of
the state in PPP [17, P.9; 20].

The state, on the one hand, acts as a subject of eco-
nomic activity, carried out on an equal basis with a pri-
vate partner investment project, and on the other — re-
mains the bearer and spokesman of public power, the
regulator of economic life. In this regard, there is a need
to find mutually beneficial cooperation.

The exclusivity of the state is as follows. Thus, the
participation of the state in investment relations is as-
sociated with the need to implement public tasks [22],
indirect regulation (regulation of investment condi-
tions), direct participation of the state in investment ac-
tivities.

Describing the participation of the state in public-
private partnership, it should be noted that the partici-
pation of the state in any investment relations is primar-
ily due to the need to implement the public tasks facing
it [21, P. 110 - 119]. Scientists justify the participation
by different. As " the organization of investment from
the point of view of social policy» [4, P. 17], "the direct
investor to the basic life-support industries, social sec-
tor and industries which are of special national signifi-
cance» [12, P. 13 - 22].

The implementation of PPP is possible in the pro-
duction and transport infrastructure; modernization of
housing and communal services; development of inno-
vative infrastructure, stimulation of high-tech indus-
tries; modernization of health care, etc.it Should be
noted that the transport industry ranks 3rd in the num-
ber of PPP projects after the social and utility and en-
ergy sectors. Thus, PPP becomes one of the effective
directions of materialization of the state investment
policy.

A formal sign of public-private partnership should
be considered its legal registration. At the same time,
the current legislation on PPP does not contain a defi-
nition and a clear idea of the form of PPP. However, a
clear definition of the form as an external expression of
PPP is extremely important, as it will allow to delineate
the boundaries between the individual forms, because
without external expression in a certain form, the spe-
cific implementation of PPP is impossible.
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The choice of the form of partnership largely de-
pends on its understanding from the perspective of re-
distribution of property rights. The partnership is un-
derstood as indirect privatization (based on the partici-
pation of individuals in the implementation of property
rights transferred from the state), as a special form of
providing the population with public goods and as a
special substitute for privatization, allowing to realize
the potential of private enterprise initiatives and at the
same time to maintain the control functions of the state
in socially important sectors of the economy [7, P. 19 -
24].

Currently, PPP in the Russian Federation is regu-
lated by the following groups of legislative acts:

1) Federal law No. 224-FZ of 13.07.2015 "On
public private partnership, municipal private partner-
ship and on amendments to certain legislative acts of
the Russian Federation™ (hereinafter the Federal law on
PPP);

2) Federal law 0f 21.07.2005 Ne 115-FZ " On con-
cession agreements "(hereinafter - " Federal law on
concession agreements»);

3) laws of subjects on public-private partnership,
which do not contradict the Federal law on PPP.

Legal regulation of PPP is developing at various
levels: Federal, regional. At the regional level, the de-
velopment of PPP can be identified such subjects of the
Russian Federation as Moscow, St. Petersburg, Mos-
cow region, Samara region, Republic of Bashkortostan,
Perm region, Tambov region, Nizhny Novgorod re-
gion, Sverdlovsk region, etc. [18]

In contemporary Russia among the PPP projects
that have passed the stage decision-making on imple-
mentation can be distinguished as follows [19]:

at the Federal level — 17 projects;

regional level-238 projects;

municipal level-2191 project.

Basic information about the laws of the Russian
Federation are systematized in the table [11].

pation of the public entity are
named

rity, communications, use of natural
resources, health, education, cul-
ture, sports, education, tourism, rec-
reation, other

Subject(s) of
the Russian PPP scheme Spheres Risk allocation
Federation
Transport, housing and utilities sys- | Risk allocation is an
Specific PPP schemes are not tems, energy supply and distribu- | essential condition of
rpovided the variants of fi- tion, state and municipal admin- | a PPP agreement.
Model law gancial a{nd oroperty partici- istration, law and order and secu- | There are specific op-

tions for payments
from the budget in fa-
vor of the private part-
ner

Saint-Peters-
burg

Seven schemes under PPP
agreement, concession, "other
forms"

Education, health care, social ser-
vices, physical culture, sports, cul-
ture, tourism, transport and engi-
neering infrastructure, communica-
tions and telecommunications

There are specific op-
tions for payments
from the budget in fa-
vor of the private part-
ner

Kaliningrad
region

Specific PPP schemes are not
provided, the variants of fi-
nancial and property partici-
pation of the public entity are
named

As in the model law

Options for risk allo-
cation are not speci-
fied

Udmurt  re-
gion

Specific PPP schemes are not
provided, the variants of fi-
nancial and property partici-
pation of the public entity are
named

Public infrastructure

Options for risk allo-
cation are not speci-
fied

Chelyabinsk
region

Specific PPP schemes are not
provided, the variants of fi-
nancial and property partici-
pation of the public entity are
named. PPP includes invest-
ment, supply of goods, works
and services for state needs

As in the model law, additionally
residential and non-residential con-
struction, innovative industrial pro-
duction, agro-industry

Options for risk allo-
cation are not speci-
fied

Yamalo-Ne-
nets Autono-
mous district

Specific PPP schemes are not
provided, the variants of fi-
nancial and property partici-
pation of the public entity are
named.

As in the model law

Options for risk allo-
cation are not speci-
fied. It is possible to
compensate the mini-
mum traffic or vol-
ume of consumption
to the private partner
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Specific PPP schemes are not
provided, the variants of fi-
nancial and property partici-

As in model law, innovation, agri-

Options for risk allo-
cation are not speci-
fied. There is a possi-

called participation in author-
ized capital and implementa-
tion of investment projects

Altai Republic | pation _Of the pUbI.'C entlljcy A€ 1 cultural activities bility of subsidies to
named; concession, "other compensate for costs
forms". In PPP related invest- or Iozt income
ment, provision of property
Specific PPP schemes are not
provided, the variants of fi-

. nan_ual and property partici- As in the model law, innovation, ag- | Options for risk allo-

Republic  of | pation of the public entity are | . P . .

. ricultural activities, consumer mar- | cation are not speci-

Kalmykia named. Forms of PPP are

ket facilities

fied.

No specific PPP schemes are
envisaged. PPP includes par-
ticipation in the authorized
capital, implementation of in-
vestment projects, training, "
other forms"

Kemerovo re-
gion

PPP areas are not specified

Options for risk allo-
cation are not speci-
fied.

No specific PPP schemes are
envisaged. PPP includes par-
ticipation in authorized capi-
tal, implementation of invest-
ment projects, provision of
state guarantees, " other
forms"

Vologda re-
gion

PPP areas are not specified

Options for risk allo-
cation are not speci-
fied.

No specific PPP schemes are
envisaged. PPP is related to
participation in authorized
capitals of the PPP agreement,
concession, "other forms"

Tomsk region

PPP areas are not specified

Options for risk allo-
cation are not speci-
fied.

No specific PPP schemes are
envisaged. PPP includes in-
vestment, supply of goods,
works and services for state
needs, leasing, " other forms"

Stavropol ter-
ritory

As in model law, innovation, agri-
cultural activities

Options for risk allo-
cation are not speci-
fied.

As follows from the analysis of regional legal acts,
since its adoption in 2006, the Law of St. Petersburg on
PPP remains the most elaborated regional act in the
field of public-private partnership. The most character-
istic shortcomings of regional laws are [11]:

mixing PPP with other types of relationships;

the lack of specific schemes for implementation of
PPP;

no options for risk allocation.

Let us analyze these shortcomings in more detail.

Analyzing the laws of the subjects on PPP it can
be concluded that the legislator does not provide not
only PPP schemes, but also features in the regulation of
these relations. It is provided that relations in the frame-
work of the PPP are regulated by the agreement con-
cluded with the winner of the competition.

At the same time, the content of the PPP agree-
ment, as can be seen from the regional laws, is not lim-
ited to the terms of the competition, but is largely de-
termined after it. In fact, with this approach, the tender
documentation contains only a minimum and some-
times a formal set of requirements, not exhaustive of
the content of the PPP in each case.

Scientists propose to classify public-private part-
nerships depending on the scope of their application or
the type of infrastructure to which they are applied [16]:

PPP in the social sphere-PPP implemented in rela-
tion to social infrastructure: educational facilities (pri-
marily schools and kindergartens), health care (hospi-
tals, hospitals, clinics, medical consultations, perinatal
centers, hospices, etc.), social services and social pro-
tection of the population (boarding houses, social ser-
vice centers, etc.), social housing (various types of spe-
cialized public housing funds) and other facilities;

PPP in the field of economic infrastructure: roads,
Railways, transport infrastructure, energy, waste pro-
cessing, heat and water supply, sanitation and water
treatment, telecommunications, etc.;

intersectoral, complex PPP, covering several areas
and types of infrastructure, - projects of complex devel-
opment of territories, creation of clusters, etc.

Depending on the structure of the subjects - par-
ticipants of the project can be identified:

PPP projects in which a private partner is repre-
sented by one participant-a commercial organization or
(very rarely) an individual entrepreneur;
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complex PPP projects with a plurality of individu-
als on the side of the private partner;

PPP, in which the private partner is represented by
a consortium of companies-investors, designers, build-
ers, operators, credit institutions, each of which is most
often either a participant (shareholder) of the project
company, or is associated with it by a joint venture
agreement (simple partnership) or a similar agreement;

institutional PPPs in which the private partner is
most often represented by a joint private and public sec-
tor company;

projects with a plurality of persons on the side of
the public partner.

Foreign experience demonstrates, currently, laws
on public-private partnership have been adopted in Ja-
pan (1999), Portugal (2003), Belgian Flanders (2003),
Brazil (2004), Greece (2005), Slovenia (2006), South
Korea (2007), Poland (2008), Moldova (2008), Croatia
(2008), Jordan (2008), Latvia (2009), Ukraine (2010),
Romania (2010), Egypt (2010), Serbia (2011), Syria
(2011), Bulgaria (2012), Mexico (2012), Kyrgyzstan
(2012) and Tajikistan (2012), several African countries
(Cameroon, Kenya, Angola, Senegal, Benin, Mauritius,
Tanzania, Zambia and South-East Asia (Cambodia, Sri
Lanka). Laws on public-private partnership are ex-
pected to be adopted soon in Belarus, UAE, Libya and
a number of other countries.

In many countries, for example, in Brazil,
Ukraine, Poland, Bulgaria, these acts operate in a sys-
tem with special regulation in the form of separate laws
on concession agreements, etc.for Example, in Poland,
along with the law on public-private partnership in
2008, the law of 2009 on concessions for work and ser-
vices, in Bulgaria, along with the Law on public-private
partnership in 2012, there is a law on concessions in
2006 and a law on subsoil.

It should be noted, that in the Federal law on PPP,
forms of PPP are not defined and only one of forms -
the agreement which is applied along with other form,
the concession agreement provided by the special law
and in General not mentioned in The law on PPP is ac-
tually specified. Only in paragraph 2 of art. 2 Federal
law on PPP it is specified that the relations arising in
connection with preparation, the conclusion, execution
and the termination of concession agreements with es-
tablishment of guarantees of the rights and legitimate
interests of the parties of the concession agreement are
regulated by the Federal law of July 21, 2005 N 115-
FZ "about concession agreements". It is not noted
whether the provisions of the PPP Law are applicable
to concession agreements in the part not regulated by a
special law.

Thus, the current legislation on PPP does not con-
tain a definition and a clear idea of the form of PPP.
However, a clear definition of the form as an external
expression of PPP is extremely important, as it will al-
low to delineate the boundaries between the individual
forms, because without external expression in a certain
form, the specific implementation of PPP is impossible.

The choice of the form of partnership largely de-
pends on its understanding from the perspective of re-
distribution of property rights. The partnership is un-

derstood as indirect privatization (based on the partici-
pation of individuals in the implementation of property
rights transferred from the state), as a special form of
providing the population with public goods and as a
special substitute for privatization, allowing to realize
the potential of private enterprise initiatives and at the
same time to maintain the control functions of the state
in socially important sectors of the economy [7, P. 19 -
24].

In this regard, the indication in the Federal law on
PPP of all possible forms of partnership will allow to
fully realize the possibilities of partnership, the com-
plex legal technique in this case does not create a Gen-
eral impression, a picture of such opportunities, which
can in practice lead to difficulties in the implementation
of partnerships between the state and entrepreneurs.

Foreign experience in the implementation of legal
forms for PPP demonstrates. For example, in the UK -
a private financial initiative, in France - a concession
based on administrative and legal principles. Thus, it is
possible to distinguish the following groups of forms:
contract, which are concluded between the state (local
government) and business for the purpose of imple-
menting socially significant projects; rental relations;
concession; production sharing agreement, in which the
private investor carries out the extraction of minerals,
which are subsequently distributed between the parties
in accordance with the agreement; joint ventures in the
form of joint stock companies or joint ventures with eq-
uity participation [3].

In Russia, PPP is carried out in various legal
forms, which are enshrined in both Federal and regional
legislation. For example, in the Novosibirsk region, ac-
cording to the government of the region, in 2017, most
of the 56 projects (23) are implemented in the form of
concession agreements, there is no project that uses a
PPP agreement, and investment agreements (21 pro-
jects), as well as lease agreements with investment ob-
ligations (12 projects) [21, P. 110 - 119].

Among scientists, there is no consensus on the
classification of forms of interaction between govern-
ment and business. In this regard, we will highlight
some approaches: the creation of extra-budgetary funds
to support scientific activities [8, P. 46 — 54], corporate
[23], concession agreement; lease, leasing, trust man-
agement, free economic zones, territorial development
zones [9].

It should be noted that very actively used form of
PPP - concession. Firstly, the concession agreement is
long-term, and secondly, the unification of the parties
under the agreement has common goals.

The objectives of the law on concession agree-
ments are to attract investment in the economy of the
Russian Federation, to ensure the effective use of prop-
erty owned by the state or municipal property.

According to Art. 1 of the Federal law N 115-FZ
the purposes are attraction of investments in economy
of Russia, ensuring effective use of the property which
is in the state or municipal property on the terms of con-
cession agreements and improvement of quality of the
goods, works, services provided to consumers [10].

A concessionaire may be an individual entrepre-
neur, a Russian or foreign legal entity or several legal
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entities operating under a partnership agreement. The
Concedent, depending on the ownership of the prop-
erty, is the Russian Federation, a subject of the Federa-
tion or a municipal entity, i.e. authorities of all levels.
The subject composition of the concession agreement
clearly reflects the public-private nature of cooperation.
It should be noted that in contrast to the initial draft law,
not only foreign, but also Russian legal entities and en-
trepreneurs, as well as national and international con-
sortia can act as concessionaire.

The concession includes the following elements:

- the will of the state expressed in the decision on
the transfer of state (municipal) property to concession;

- announcement and holding of a tender for the
right to conclude a concession agreement;

- conclusion and execution of the concession
agreement;

- conclusion of related contracts, if necessary, in
the course of execution (implementation) of the conces-
sion agreement.

Thus, the main feature of the concession agree-
ment is that the objects of contractual relations (prop-
erty, certain activities) are in the undivided, exclusive
possession of only one of the parties to the agreement,
namely the state or other public-legal entity.

The object of the concession agreement is real es-
tate, which is part of the following property:

- roads and engineering structures of transport in-
frastructure, including bridges, overpasses, tunnels, ve-
hicle Parking, vehicle checkpoints, toll collection
points for vehicle owners;

- objects of railway transport;

- pipeline transportation facilities;

- sea and river ports, including the artificial land
plots intended for creation and (or) reconstruction of
hydrotechnical constructions of ports, hydrotechnical
constructions of ports, objects of their production and
engineering infrastructures;

- sea and river vessels, vessels of mixed (river-sea)
navigation, as well as vessels engaged in icebreaking
wiring, hydrographic, research activities, ferry cross-
ings, floating and dry docks;

- aerodromes or buildings and (or) structures in-
tended for take-off, landing, taxiing and Parking of air-
craft, as well as aviation infrastructure and facilities for
air traffic, navigation, landing and communications cre-
ated and intended for the organization of civil aircraft
flights;

- objects of industrial and engineering infrastruc-
ture of airports;

- waterworks;

- facilities for the production, transmission and
distribution of electricity and heat;

- systems of municipal infrastructure and other ob-
jects of municipal economy, including objects of water,
heat, gas and power supply, water disposal, sewage
treatment, processing and utilization (burial) of house-
hold waste, the objects intended for lighting of territo-
ries of city and rural settlements, the objects intended
for improvement of territories, and also objects of so-
cial and household appointment;

- metro and other public transport;

- health facilities, including those intended for Spa
treatment;

- objects of education, culture, sports, objects used
for recreation and tourism, other objects of social and
cultural purpose (Art. 4 of the Federal law N 115-FZ).

It follows that the object of the concession agree-
ment under Russian law may not be any activity consti-
tuting a state monopoly or the exercise of public func-
tions. However, the operation of the concession facility
is not exclusive. This is primarily due to the purpose of
attracting investment in the Russian economy, ensuring
the effective use of state and municipal property under
concession agreements and improving the quality of
goods, works and services provided to consumers (Art.
1 of the Federal law N 115-FZ).

Analyzing the provision of the law, it can be seen
that the legislation does not give any special character
to certain types of objects of the concession agreement,
and their socio-economic importance does not affect
the legal regime of their use. In this regard, the opera-
tion of the object of the concession agreement is not of
a special nature. There may be situations where two fa-
cilities, one concessionary and the other privately
owned, may be operated in one territory in parallel.
That is why the legislator did not grant the concession-
aire exclusive rights to create (reconstruct), own and
use the concession object, and gave it the usual powers
of ownership and use.

Aurt. 3 of the Federal law N 115-FZ defines a con-
cession agreement as a contract containing elements of
various contracts provided for by Federal laws and fall-
ing on a subsidiary principle under the General rules of
civil law. The same can be said about any PPP agree-
ment - it is not named in the law and, possibly, a mixed
contract (paragraphs 2 and 3 of article 421 of the Civil
code [6]).

In accordance with part 4 of article 3 of the Federal
law N 115-FZ, the object of the concession agreement
to be reconstructed must be owned by the Concedent at
the time of conclusion of the concession agreement and
at the time of transfer by the Concedent to the conces-
sionaire must be free from the rights of third parties.it
follows from this regulation that not any state or mu-
nicipal real estate can become the object of the conces-
sion agreement. Such property can be only such prop-
erty which is not fixed on the right of economic man-
agement or operational management for the state
(municipal) enterprises, institutions and is not trans-
ferred to possession and use to other persons on civil
transactions. Therefore, the transfer of the object to the
concessionaire must be preceded by the procedure of
liquidation of the relevant inefficient state (municipal)
enterprise, institution and return of its property to the
Treasury. If the object is in the use of another person on
the right of lease or other right before the transfer of the
object to the concession, the contractual relationship
with the former user shall be terminated.

The legislator pays attention (article 3, 4 of the
Federal law N 115-FZ) the ability to provide for the
possession and use under the concession agreement of
other property belonging to the Concedent on the right
of ownership, forming a single unit with the object of
the concession agreement and (or) intended for use for
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General purposes for the implementation of concession
activities. This property can be both movable (equip-
ment, inventory) and immovable. The concession
agreement may also establish the obligations of the
concessionaire with respect to such property to mod-
ernize it, replace obsolete and physically worn equip-
ment with new, more productive equipment, and other-
wise improve the characteristics and operational prop-
erties of such property.

Thus, the legal structure of the concession agree-
ment allows the Concedent to provide the concession-
aire with the remaining property of the state (munici-
pal) enterprise, institution and without referring to the
object of the concession agreement of the property
complex as a single object [15].

The content of the concession agreement should
include essential terms. Questions of definition of a cir-
cle of essential conditions of the contract and their legal
value belong to number of debatable. It is important to
note that the essential terms of the contract are concep-
tually defined in article 432 of the civil code. Based on
the literal interpretation of this definition, they can be
defined in the following groups: 1) conditions on the
subject of the contract; 2) conditions expressly named
in the law or other legal acts as essential or necessary;
(3) the conditions under which an agreement is to be
reached at the request of one of the parties.

Part 1 of article 10 of the Federal law N 115-FZ
contains an open list of essential conditions to be in-
cluded in the text of the agreement.

The contract is in writing. Failure to comply with
the written form of the contract entails its nullity (para-
graph 1 of article 1028 of the civil code). There is an
opinion that the most effective and expedient conse-
guence of non-compliance with the form would be the
refusal of state registration established by paragraph 2
of article 1028 of the civil code [5].

It can be concluded that the commercial conces-
sion agreement is one of the most important tools,
which is a bridge between giant corporations and small
and medium-sized businesses.

Given that all PPP projects are based on conces-
sion agreements, all the practice of arbitration courts of
the Russian Federation in the field of PPP is addressed
to disputes, the subject of which is the concession
agreement.

Thus, over the past three years, the arbitration
courts of the districts considered 66 cases on disputes
from concession agreements, most of which fell on the
arbitration courts of the West Siberian (15 cases), Ural
(14 cases) and Volgo-Vyatsky districts (11), followed
by arbitration courts of the North-West (8 cases), Mos-
cow, Central and North Caucasus districts (5 cases for
each district), East Siberian and far Eastern districts (4
cases) and, finally, Volga district (3 cases). More often
than others, district arbitration courts considered cases:

- related to the appeal of the results of competitive
procedures for the right to enter into a concession
agreement, as well as actions and decisions of public
authorities on tendering and conclusion of concession
agreements-21 cases (11 of them - on challenging the
decisions of the FAS to cancel the results of the com-
petition and challenging the competition by the FAS, in

six cases, FAS won, lost four, one case is still in pro-
duction);

- termination of the concession agreement-9 cases
(7 applications satisfied);

- on debt collection under the concession agree-
ment-8 cases (2 applications were fully satisfied and 2
more partially, 4 applications were refused);

- about collecting of penalties (penalties, fines),
percent for using another's money funds - 7 cases (2 in
satisfaction of claims denied, 1 granted in full, 4 were
partially);

- for damages - 3 case (2 claims were satisfied);

- in respect of tax disputes-4 cases;

- about recognition illegal actions/inaction of bod-
ies and officials-4 cases (any statement isn't satisfied);

- on challenging legal acts-4 cases (1 application
is satisfied);

- on recognition of the concession agreement in-
valid / not concluded - 2 cases (in satisfaction of appli-
cations in both cases is refused) [14].

Analyzing court practice, it can be concluded that
investors and authorities are constantly (and not always
in bad faith) trying to find acceptable mechanisms for
the parties to implement investment projects, but the
current concession legislation still does not allow many
of them to be implemented.

In the scientific literature, you can see the follow-
ing model of the agreement "construction - manage-
ment — transfer” (Build - Operate - Transfer; BOT) as-
sumes that the concessionaire implements the project
for the construction of the object specified by the con-
cession agreement, and then within the prescribed pe-
riod of its operation. After the expiration of this period,
the object is transferred to the ownership of the state.

Using the second model - "construction-transfer-
management" (Build - Transfer - Operate; BTO), the
concessionaire builds the object and after the comple-
tion of construction transfers it to the ownership of the
Concedent (state). The Concedent, in turn, gives the ob-
ject to the concession, that is, transfers it to the conces-
sionaire for further use.

In the third model - "construction-ownership-man-
agement” (Build - Own - Operate; BOO), the conces-
sionaire builds the object and owns it on the right of
ownership, carrying out the operation of the created ob-
ject. At the same time, the concession agreement does
not limit the period of use of the created object.

According to the fourth model - "construction-
ownership-management-transfer" (Build - Own - Oper-
ate - Transfer; BOOT) the concessionaire on the rights
of private property owns the created object, using it in
accordance with the concession agreement for a certain
period. At the end of this period, the asset created by
the concessionaire becomes the property of the state.

The fifth model - "buy-build-manage" (buy -
Build-Operate; BBO) is a form of asset sale. This
model assumes that the Concedent sells the object to
private business entities, which improve the asset for
the organization of effective management. Mechanisms
for evaluating the effectiveness of these models should
be focused on the use of dynamic performance indica-
tors [1].
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In conclusion, | would like to note that the state
has not yet fully defined the conditions and mecha-
nisms for the successful implementation of public-pri-
vate partnership projects. And this is not only in the
field of improving legislation, creating special institu-
tions in support of PPP, as well as the development of
financial support institutions. It is necessary to resolve
numerous issues of elimination (distribution) of risks
between public and private partners, which will ulti-
mately reduce the cost of the project for taxpayers and
consumers.

In his Annual address to the Federal Assembly of
the Russian Federation, President Vladimir Putin noted
that the main reasons for the slowdown of the Russian
economy lie primarily in domestic problems, in partic-
ular in the lack of investment resources, modern tech-
nologies, professional personnel, insufficient develop-
ment of competition, the shortcomings of the business
climate. The use of public-private partnership instru-
ments based on the principle of ensuring competition
will partially demonopolize those areas of the Russian
economy in which the state has traditionally acted as a
monopolist, and thus attract investment in publicly im-
portant sectors of the national economy [2].
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PECULIARITIES OF OBTAINING A LICENSE BY COMMERCIAL ORGANIZATIONS PROVIDING
PAY MEDICAL SERVICES

Annomauus.

B oannoti cmamve agmopamu 6yoem paccmompena npoyedypa noiydeHus JUYeH3uu KOMMepiecKumMu opaa-
HU3AYUAMU, OKA3bI8AIOWUMU NIAMHble MeOuyuHckue ycayau. Ilpu smom, Oanuasn npoyedypa 6yoem paccmompena
Ha npumepe obuecms ¢ 02PAHUYEHHOU OMEEeMCMEeHHOCMbI0. MMeHHO 0anHAs opeaHu3ayuOHHO-NPagosas opma
KommepdecKux opeamwauuﬁ 6Ce uauwje pacnpocmpansemcs Ha poblHKe OKA3AHUs NildamHblx Meduuw-tcxux ycuye.
Taxoice agmopuvl paccmompam u 0a0ym OyeHnKy mpebo8anusm, Komopuim 00axckubl coomgemcmeosams OO0,
ymoobbl OKA3LIEANb NAANHbBIE MeduuuHCKue ycuayeu.

Abstract

In this article, the authors will consider the procedure for obtaining a license by commercial organizations
that provide paid medical services. At the same time, this procedure will be considered on the example of limited
liability companies. This legal form of commercial organizations is increasingly spreading on the market for the
provision of paid medical services. In addition, the authors will review and assess the requirements that must be

met by limited liability companies in order to provide paid medical services.

Knroueswvie cnosa: ﬂuueﬂs’uﬂ, KomMmepuecKue opeaHuzayuu, njianiHovle M@()MHMHCKMG ycunyeu, 06u4€C7’)18(1 C

oepauuqeunoﬁ omeemcmeeHHOCmusio.

Keywords: License, commercial organizations, paid medical services, limited liability companies.

Hu 1t Koro He CexpeT, YTO KaueCTBO OKa3aHUs
MEIUIMHCKHUX YCIYT B TOCYJIaPCTBEHHBIX YUPEXKICHUS
3/IpaBOOXPAaHEHHUS HE TOJIBKO HENIb3sI Ha3BaTh BBICO-
KM, HO M CPOKH HX IMOJTy4CHHS TPakJaHAMU MOTY CY-
IIECTBEHHO Bo3pacTy. boibmmHCTBO citydaeB oOpariie-
HUS B TOCYIapCTBEHHBIC MOJUKJIMHUKU MOKA3BIBAIOT,
YTO 3aIMCaThCsl HA ITPHUEM K Bpady YeJIOBEK JOJKEH He
paHbIIE YeM 3a O/IHY-/IBE HEJIeJIU 10 MPEAIIoIaraeMoro
3a00JIeBaHUs, YTO 3aTPyAHSET NPOLENYpY OKa3aHUs
MEIUIIMHCKOM ITOMOIITH.

Kak moka3bpIBaeT CTaTHCTHKA, OKOJIO TPETH IMaIlH-
€HTOB, KOTOPHIM TpeOoBalach KOHCYNbTAIHS CIEIHa-
mucta B 2017 Toay, M K TUTATHRIM BpadaM. [ TaBHOM
MPUYIMHON TaKOTO BHIOOPA TpaykKAaHE HA3BIBAIOT Kade-
CTBO U HAJIEKHOCTh ycuryr[1].

B maHHOUW CHUTyaIldM BBIMTPHIBAIOT YACTHBIC KJIH-
HUKH.

IIpakTH4ecKue B KaKI0M rOPOIE €CTh ABE-TPH Ta-
KHX KIMHUKA W KOHKYPCHIUS Ha PBIHKE OKa3aHUs
IUTATHBIX MEIUIIMHCKUX YCIYT C KaXKIBIM TOJOM pac-
TET.

Tak kakuM ke TpeOOBaHUSM JOJDKHA COOTBET-
CTBOBaTh TaKasl OpPraHH3alus IS MOJYYCHHUS JIHLCH-
3HMH ¥ KaK OCYIIECTBIIICTCS MOPAOK €€ BhIaun?

Jlyis HaYata OTMETHM, YTO IPEXK/IE YEM TTOTYUUTh
JIUIICH3MIO Ha OKa3aHUE [UIATHBIX METUIIMHCKUX YCIIyT,
OpraHu3alys A0JDKHA ObITh CO3/aHa.

A MOCKOJIbKY Ha JAHHOM PBIHKE, CPEAN BCEX BO3-
MOXHBIX OpPraHH3alHOHHO-IIPABOBBIX (GopM KomMMep-
yeckux opraHmzanuii npeobmagaer OO0, To oOmumi
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HNOPSJOK MX co3faHus omnpezpensercs denepaibHbIM
3akoHOM oT 08.02.1998 N 14-®3 (pen. ot 23.04.2018)
«O06 o01ecTBax ¢ OrpaHUUCHHON OTBETCTBEHHOCTBIO»
[2].

B cr.11 nanHOrO 3aKOHa 3aKOHOAATENb ONpeje-
JIAJT TIPOIIEAYPY W OCHOBHBIE TpeOOBaHMS IIPH CO37a-
I «OOO». Tak cymiecTByeT ABa criocoda CO3IaHU
00IIIeCTB ¢ OTpaHWYCHHONW OTBETCTBEHHOCTHIO (H1anee-
000O). IlepBrrii coco0 TmpenmoaraeT yupexaeHue
«O00» ogaUM THUIOM (YIpEAUTEIIeM) eIUHOIAIHO, a
BTOPOH pelIeHneM cOOpaHus yIpeanTeIei.

B pemenne 00 yupexacHue OOINECTBAa COMACP-
xKatcst: 1) pe3ysbTaThl FOJIOCOBaHUS yUpeaAnuTeen 00-
IIECTBA; 2) pa3Mep yCTaBHOTO Kamurtaia; 3) GupMmeH-
HOe HauMeHoBaHHe o0IiecTBa; 4) BOIPOCHI O HPHHS-
THM COOCTBEHHOI'O YCTaBa WM HCIIOJIb30BaHUU
tunoBoro ycrasa [IpaButenbctBa P®; 5) 06 n3bpanun
Y Ha3HAYCHUU OPTaHOB YIIPABJIICHUS OOIIECTBA.

B cnmywae yupexnaeHus oOmecTBa OJHUM JIALIOM
pemieHre 00 yupekIeHHH OOIIeCTBa JOJDKHO OIpese-
JATH pa3Mep YCTaBHOTO KammuTalia OOIIeCTBa, MOPSI0K
U CPOKH €T0 OIUIATHI, a TAKKEe pa3Mep ¥ HOMHHAIBHYTO
CTOMMOCTb JIOJIN YUPEIUTEs.

Pemenne 00 yupexaeHue oOIIeCTBA JOIDKHO
OBITH €IMHOTIIACHBIM, a pelleHrne 06 n3bpaHuu opra-
HOB YIIPABJICHUS OOLICCTBOM HMPUHUMACTCS OOJIBIIMH-
CTBOM HE MeHee 3/4 oT 00IIero KOJMYecTBa yUpeauTe-
Jeii oduiecTna.

VYupenutenu oOmiecTBa 3aKIIOYalOT B IMHCHMEH-
HOU (popMe JOToBOp 00 yUpeKIACHUH 00IIecTBa, Onpe-
JISISTIOIHIA TOPSIOK OCYIIECTBICHHS HMU COBMECTHON
JESATETPHOCTH TI0 YUYPEXKICHHIO OOIIECTBa, pa3sMmep
yCTaBHOTO Kamurtaja obmiectBa W TA. JloroBop 00
YYpEeKACHUU OOIIECTBA HE SBIACTCS YUPEAUTECIHHBIM
JIOKyMEHTOM 00I11eCTBa.

JlaHHbIE TOJNIOKEHMsSI KacaroTcsi ofiieidl mpote-
nypsl coznanust «O0OO», HO MBI XOTeIH OBl 3aTPOHYTh
NpoLEAYPY MOJTYUYEHHS YK YUPEKASHHOTO 00IIecTBa
JIMOCH3MU Ha OCYHICCTBJICHUC TUIATHBIX MEAUIHMHCKUX
YCITYT.

Oxa3zaHue IIaTHBIX METUIIMHCKUX YCIYT Peryin-
pyetrcst B cootBeTcTBUU ¢ [locranoBnenuem [IpaBu-
tenbeTBa PO ot 16.04.2012 N 291 (pex. ot 08.12.2016)
"O AULEH3UPOBAHUN MEJULIMHCKON AesTebHOCTH [3]
u ITocranosnenuem Ilpasurenscrea PO ot 04.10.2012
Ne 1006 «O6 yrBepxnenun [IpaBun npenocraBiIeHUs
MCANIIUHCKUMHU OpraHu3anusaMi IUIATHBIX MCIUIIAH-
ckux ycryr». Ilynkr 33 pasgena VI ycranoswi, 9To
KOHTPOJIb 33 COOJIIO/ICHHEM IIOCTAaHOBIICHHSI OCY-
miectBisieT PenepasibHas CIy)0a 1Mo Haa30py B cdepe
3aIIUTHI TPaB MOTPeOUTENeH W OJIAromoaydusl 4emo-
BEKa B paMKaX yCTaHOBJIIEHHBIX ITOJIHOMOUUH [4].

Beiauy nuiieH3uii Ha OCyIeCTBIEHUE MEINIMH-
CKOH JIeSITETBHOCTH OCYIIECTBIISIIOT YIIOJIHOMOYECHHBIE
Ha TO OpraHbl, a UMeHHO: DenepanbHas ciryxba 110
HaJ30py B cepe 31paBOOXPAHEHHUSI, YITOJTHOMOYCHHBIE
OpTraHbl HCTIOJIHUTENIFHOHM BiacTH cyobekToB Poccuii-
ckoit denepanuu.

B cootBercTBUU C IIOJIOKCHHUEM, IO MCIOWLMH-
CKOH JeSTeNbHOCThIO TTIOHUMAIOTCS pa0oThI (YCIIyTH),
KOTOPBI€ OKa3bIBAIOTCS MPHU PA3TUYHON METUIIMHCKOMN

noMony. TpeGoBaHUsI K TaKUM yCIyraM yCTaHaBJIH-
BaeT MUHHCTEPCTBO 3ApaBooXpaHeHHst Poccuiickoit
®denepanuu.

«O0O0», cobuparomieecsi OCYLIECTBISTh MeIHU-
LUHCKYIO JESITeIbHOCTh IOJDKHO OTBEYATh CIIEIYIO-
UM JIMIEH3HOHHBIM TPEOOBaHUAM:

A) Hammuue 3MaHUH M COOPYXKCHHH, HaXO.sd-
IIMXCs Ha TPaBe COOCTBEHHOCTH MM Ha IPYTOM 3aKOH-
HOM OCHOBaHHH y COWCKATels Ha MOIy4EHHE JHICH-
3WH IS OCYIIECTBICHHUS 3asBICHHBIX PadoT (yciyr);

b) Hanmuuue y comckarens Ha MOJIyYEHHE JIUIICH-
3UM HEOOXOJTUMOM MEIUIIMHCKON anmaparypbl U TeX-
HUKH JJIsl OKa3aHus 3asBJICHHBIX padoT (yciyr);

B) Hanmume y couckaresnst MeIUIMHCKOTO 00pa3o-
BaHUS B CJIydyae CaMOCTOSITETIbHOTO OKa3aHUSA MeEAu-
LIMHCKOM ITOMOIIH, a TAK)KE B 3TOM ClIy4ae HEOOXOaH-
MOTO CTa)ka pabOThI MO CIEUUAIBHOCTH (HE MeHee 5
JIeT - TIpH BBICIIEM OOpa3oBaHUM W HE MEHee 3 JIeT -
TIPU CPEJHEM CIIENHATLHOM 00pa30BaHUM)

I') Hannune paOOTHHUKOB, 3aKJIIOYMBIINX C COMC-
KaTeJieM TPYZOBOH JIOTOBOP;

J1) HanM4Ke y 3aKITIFOYMBINNX TPYAOBBIE JOTOBOPA
C CoHMcKaTelieM pa0OTHHKaX MEAUIMHCKOro 00pa3oBa-
HUSL;

E) Hamuune BHYTpEHHEro KOHTpPOJIL KadyecTBa U
0€3011aCHOCTH ME/IUIIMHCKOMN JIeSITEeIbHOCTH.

Taroke opraHm3aius IOJKHA COOTBETCTBOBATh
CIIETYIOIIUM TPeOOBaHUIM:

A) cobmrofieHne TOPSAAKOB OKa3aHUS MEIHIINH-
CKOH ITOMOIIIH;

b) cobmroneHne ycTaHOBIEHHOTO HOpPSAIKa OCYy-
IIECTBJICHNS] BHYTPEHHETO KOHTPOJISI KadecTBa 1 0e3-
OITaCHOCTH MEJMIIMHCKOH NeATeIbHOCTH;

B) cobmnroieHne ycTaHOBICHHOTO HOPSAIKA ITPEo-
CTaBJICHUS TUIATHBIX MEAUIIUHCKHUX YCIYT.

Jlns monydeHus IULEH3UN COUCKATENh JINICH3HH
HAalpaBJIseT WIK IPEACTaBIACT B IMIEH3UPYIOUUH Op-
raH B COOTBETCTBUU € 4acThio 1 ctathu 13 Denepanb-
HOro 3akoHa «O JTUIIEH3UPOBAHUH OTAEIHHBIX BHJIOB
JeATeIbHOCTHY 3asBICHUE O MPEOCTABICHUH JINICH-
3MH, K KOTOPOMY IPHIIararoTcs:

A) KONMM YYpeTUTENbHBIX JIOKYMEHTOB IOPHAH-
YEeCKOTO JIMIIA, 3aCBUETEILCTBOBAHHBIE B HOTAPHAIIb-
HOM TIOPSIJIKE;

b) konuu KOKYMEHTOB, MOATBEPKAAIOIINX HAJIU-
YHe Y COMCKATeJNs JTUICH3NN NMPUHAIIS)KAIINX eMy Ha
IpaBe COOCTBEHHOCTH MJIM HA HHOM 3aKOHHOM OCHOBA-
HUM 3/1aHUH, CTPOEHUH;

B) xomuu TOKyMEHTOB, TOATBEPIKIAIONINX HAJH-
YHe Y COMCKATeJNs JTUICH3NN NMPUHAIIS)KAIINX eMy Ha
IpaBe COOCTBEHHOCTH MJIM HA HHOM 3aKOHHOM OCHOBa-
HUM MEIUIMHCKHX W3AENHUH, HEOOXOAUMBIX JUIS BBI-
TIOJTHEHUS 3asIBJICHHBIX pa0oT (yciyr) u A [5].

[anee, NuIeH3UpYyIONIMHA OpraH NPOBOIAMUT IPO-
BEPKY COMCKATeINs Ha IPEIMET COOTBETCTBHS 3asIBJICH-
HBIM TpeOOBaHUAM (HAIIPaBIsIET B OpPraHbl CyObeKTa
3anpockl HA MOJATBEPXKICHHUE MPEIOCTaBICHHBIX COUC-
KaTeJleM CBEIEHHH) U B CIy4yae MOJIOKUTEIBHOTO pe-
IICHUS pa3MeIlaeT JaHHBIE O TIOTYYeHUH COMCKATeIeM
JULEH3MH Ha «EIMHOM mopTane rocyfapCTBEHHBIX U
MYHUIUITATBHBIX YCIYT (YHKIHIA)».

Taxum 00pa3oM opraHU3aLsI TOIyqaeT pa3pere-
HUE Ha OCYILECTBIICHHE MEIUIMHCKOH AeATelbHOCTU



«COLLOQUIUM=JOURNAL »#5(29).2019 7/ JURISPRUDENCE 49

(B T.4 ¥ OKa3aHUH IUIATHBIX MEAUIUHCKUX YCIYT) U IO~
Jy4aeT BO3MOXKHOCTh YYaCTHS Ha PBIHKE IUIATHBIX
YCIyT, YTO TOMOTaeT B Pa3BUTHH KOHKYPCHIUHU Ha
PBIHKE U TMPOTHBOACHCTBUIO MOHOIIOIUH CO CTOPOHBI
JIPYTUX YYACTHUKOB PHIHKA YCIYT.
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ON THE ISSUE OF ADOPTION OF RUSSIAN CHILDREN BY FOREIGN CITIZENS

Annomauus.

Ycvinosnenue (yoouepenue) senisemces npuopumemnou popmou ycmpoicmaa oemeil Ha 60Cnumanue 8 ce-

MbIO, U NOMOMY 3aHUMaem 0cob0e noJiodicenue 8 cemMelHoM 3aKOHo0amenbemee 106020 zocydapcmga. chpoﬁ—
Ccmeo demell 8 CemMblo UMeen onpedeeHHyio npoyeodypy, Komopas Oyoem u3yyeHa 8 pamKax OaHHOU CMambvi.
Aemopbl makdice uzyuam onvim YCMpoUucmea 6 cembl ¢ UHOCHPAHHLIMU SPANCOAHAMU POCCULICKUX Oemell, a
maxaice 0CHOBHbIE KPUMEPUU, KOMOPLIM OO0INCHBL Omeedams 0yoyujue YColHosumenu pebeHKd.

Abstract

Adoption (adoption) is a priority form of placement of children for upbringing in the family, and therefore
occupies a special position in the family legislation of any state. The arrangement of children in a family has a
specific procedure, which will be studied in the framework of this article. The authors will also study the experience
of arranging for families with foreign citizens of Russian children, as well as the main criteria that future adoptive
parents of a child must meet.

Knroueewie cnosa: chyogﬂenue, OpeaHvl oneku u nonevumeibcmed, ycolHosumeilu, cemvs, p€6éHOK.
Keywords: Adoption, guardianship, adoptive parents, family, child.

IMox yceiHOBNEeHHeM, corjacHo cr. 124 Cemeii-
Horo Kopekca Poccuiickoit denepanuu nmoHUMaeTcst

(dopma ycTpoiicTBa IeTei OCTaBICHHBIX 0€3 POIUTEIb-
ckoro monedeHus. JlanHas dopma ycTpoicTBa nmeTeit
SIBJISIETCSL TPUOPUTETHOM.
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W3 cMbIca TaHHOM CTaTbU CTAHOBUTCS MOHATHO,
4TO MNEPBOOYEPENHOE MPABO HA YCHIHOBIECHUE AAETCS
rpaxxgaHaMm P®, 1 TOJIBKO B cilyyae €CIM HEBO3MOXKHO
Oyzaer ycTpouTh peOCHKa B CEMBIO, Ilie 00a YCHIHOBU-
Tens OyayT rpaxnanamu PO, To 3akoHOIaTeNb mpenry-
CMaTpuBacT BO3MOXKHOCTb Mepenaun peOeHKa HHO-
cTpaHHBIM rpaxjaaHaM (1.4 ct. 124 CK PD)[1].

B cootBerctBum co cr. 125 CK P® ycriHOBNICHHE
pebeHKa ¢ POCCHMHCKUM T'PakKJaHCTBOM IPOU3BOIUTCS
B CyIcOHOM TIOPSIIKE U OIIPEAEIACTCS HAllHOHAIBHBIM
3aKOHOJATEICTBOM.

Takke AaHHAs MO3ULUS POCCUHCKOIO 3aKOHOMA-
Tedsl HaxoAuT oTpaxkenue B "JloroBope mexay Poc-
cuiickoit @eneparnueii 1 @panimysckoit Pecrydmmkoii o
COTPYJHHYECTBE B 00JaCTH YCHIHOBJIECHUS (yIouepe-
uus) aerei" (ITommucan B T. Mockse 18.11.2011), B ko-
TOPOM B CT.2 YKa3bIBaeTCs, YTO IMPOLEAYPa YCHIHOBIIE-
HHS IPON3BOIUTCS 10 3aKOHOJATENILCTBY FOCYAAPCTBA
MPOUCXOXKACHUS peOeHKa[2].

PaccMoTpeTh mporiecc YChIHOBICHHS! MBI XOTEIH
OB Ha TpuMepe BHINIEYKa3aHHOTO JOrOBOpa, U IO-
3TOMy IienecooOpasHo OyAeT pasleluTh €ro Ha JiBa
aTamna: 10cyAeOHbIN (B paMKax J0roBopa) U cyneOHbIH
(o 3axkoHOMATENBCTBY PD)

[Ipexne Bcero, cienyeT OTMETHTh, YTO TOCyAap-
CTBa B paMKax JJaHHOTO JOTOBOPA JIOTOBOPHIINCH O B3a-
UMOJICHCTBUH LIEHTPAJIBHBIX OpraHoB (¢ Poccuiickoii
CropoHsl - MuHHCTEpCTBO 00pa3oBaHus u Hayku Poc-
cuiickoit denepannn; ¢ Ppaniryzckoit CTopoHs! - Mu-
HHCTEPCTBO MHOCTPAHHBIX M eBponelckux aen Ppan-
Iy3ckoii PecryOsuku) B paMkax HE TOJIBKO HpPOBEJe-
HUS TIPOLEAYPHl YCHIHOBICHHS, HO M TOCIEIYIOIIETO
B3aUMOJEHCTBUSL.

[Tpouenypa ychIiHOBIIEHNS] HAUMHAETCS ¢ oOpariie-
HUS yCI)IHOBI/ITeHeﬁ B KOMITETEHTHBIN OpraH nmpuHuMa-
fomero rocyaapcersa (OpaHuun) u B cirydae, €ciii OHU
OTBEUYAIOT TPeOOBaHMSAM, YCTAHOBJICHHBIM (paHILy3-
CKUM 3aKOHOAATCJIBCTBOM OpTraH BBIAAET HOKYMCHT,
KOTOPBIN ITTOATBEP)KIAET CIIOCOOHOCTH M TOTOBHOCTh
KaHINIAaTOB B YCBIHOBUTEJIN YCBIHOBUTDH pe6eHKa.

Pemenne 00 ychiHOBiIEHHE OyneT NMPUHUMATHCS
KOMIIETCHTHBIM OpTaHOM MNPUHUMAIOIIET0 Tocyaap-
CTBa.

Janee yrmonHOMO4YeHHAast OpraHU3aIisl IPUHUMA-
IOIIETr0 TOCY/AapCTBa MPEIOCTaBISET B PETHOHAIBHBIN
opraH (opraH HCIOJHUTENBHON BJIacTH CyOBeKTa, OT-
BETCTBEHHBII 3a BEJICHHE TOCYIapCTBEHHOTO OaHKa
JAHHBIX O JIETSIX, KOTOPBIE MOTYT OBITH YCHIHOBIICHBI)
3a JAEATENIbHOCTh TOCYAapCcTBa IMPOUCXOXKICHUS pe-
OcHKa CIeTyIOUINil MakeT JOKYMEHTOB: MHCHMEHHOE
3afBICHME KaHAUAATOB B YCHIHOBUTEIU O KEIaHUH
YCHIHOBUTH peOEHKa ¢ MPOCHOOH O3HAKOMHUTH HX CO
CBEICHUSIMH O HEM; CBEJICHHUS, COAEPKaIUECs B JOKY-
MCHTax, YIOCTOBEPAOMIUX JWUYHOCTH KaHIAWAATOB B
YCBIHOBHUTENH (MMS ¥ (haMuIIus, TI0J1, AaTa POXKACHHUS,
HOMEPD U MHBIC PEKBU3UTHI TOKYMEHTA, YIOCTOBEPAIO-
HIETO JTMYHOCTB, aJ[pec MECTa >KUTENIbCTBA; JOKYMEHT,
MOATBEPIKIAIOIININ CITOCOOHOCTh ¥ TOTOBHOCTH KaH /U~
JIaTOB B YCHIHOBHMTENM YCHIHOBUTH pPEOEHKa; COIH-
AIBHO-TICUXOJIOTHYECKOE 3aKIIOYCHHE B OTHOIICHUH
KaHAMJATOB B YCBIHOBUTEINM, BBIJAHHOE KOMIIETEHT-
HBIM OpTraHOM, YIIOJJTHOMOYCHHBIM BbIJaBaTh TAKHC 3a-
KJIFOUEHUS; TOKYMEHTBI, TOATBEPKJAIOIUE B COOTBET-

CTBHH C 3aKOHOJATEIBCTBOM TOCYAAapCTBa MPOHUCXOXK-
JICHUS COLUAJIbHBIE U DKOHOMUYECKUE YCIOBUS JKU3HU
KaH/IU/IaTOB B YCHIHOBHUTEINH, B YJACTHOCTH T'OJIOBOH J10-
XOJ1, HAJIMYUE JKWIbs, paOOTHI, TaHHBIE O COLMAIBLHON
cpene, a TakKe MEAUIMHCKOE 3aKJII0YEHHE O COCTOs-
HUH UX 3/I0POBBSL.

PernonanpHelil opran rocyaapcTsa NpoUCXOXKIe-
HUSI HA OCHOBaHHH BBIIIECKA3aHHBIX JOKYMEHTOB BBI-
OupaeT M3 MpPEJIOKEHHOTO CIIMCKA YCHIHOBUTENEH
Hanboree MOIXOAAIINX KaHIWJATOB U TepeaacT JaH-
HBIE 0 PeOCHKE YIIOJTHOMOYEHHOM OpraHu3alu rocy-
JapctBa. Ta xe B CBOIO odepens HHYOPMHPYET PEeruo-
HaJIBHBIA OpraH rocyfapcTBa MPOUCXOXKIEHHS O MPo-
M30LIEIIEM 3HAKOMCTBE YCBIHOBUTETIEH ¢ peOCHKOM U
HarpasJsieT HEOOXOANMBIE JIOKYMEHTHI (CBSI3aHHBIE C
COTJIaCHEeM Ha YCHIHOBJICHHE) B Cy/IeOHBIH OpTraH rocy-
JapcTBa npoucxoxaeHus (PO)

KoMrieTeHTHBII OpraH rocyapcTaa NpoUCXoKae-
HUS, OTBETCTBEHHBIN 3a NPHUHATHE PEUICHUS 00 YCBI-
HOBJICHUH (HaIllpuMep, BEPXOBHBIN Cyll CyOBEKTa-CT.
269 I'TIK P® 3akperuiseT, 4TO HHOCTPAHHBIC FPaxIaHe
TIPY YCHIHOBJICHHUH JIOJDKHBI IOAATh COOTBETCTBYIOIIEE
3asBJICHHH B BBICIIHE CyJIeOHblE MHCTAHIMH CyObeK-
ToB P®)[3]. B pamkax cymeOHOTO 3aceaHHs YAOCTO-
BEpsETCS, YTO PEOCHOK YTPaTUII IOTICUSHHE POIUTENEH
1 MOXET OBITh IEepefaH Ha BOCHHTAaHHE B CEMBIO; UYTO
€CII HEBO3MOJKHO IIepeaaTh peOCHKa Ha BOCITUTAHHE B
CEMBIO C POCCHHCKUMH I'pakJaHaMH, TO BO3MOJKHA T1e-
pellaua MHOCTPaHHBIM YCBIHOBUTEIIS; corjlacue OHoJIo-
THYECKUX POJHTENCH peOeHKa Ha €ro yCHIHOBICHUE U
B cllyyae JOCTIKeHHs 10-IeTHero Bo3pacrta coriacue
peOCHKa Ha yCHIHOBJICHHE.

BeTymieHne B 3aKOHHYIO CHIIY pelleHHe cyneo-
HOro 00 yCHIHOBJIGHHE BIICUET 3a c000il mepenady pe-
OCHKa YCBIHOBHUTENIAM (TEHeph YK€ POTUTEISIM, TaK
KaK YCHIHOBJICHHE TIOPOKAAET HOBBII IPAaBOBOM CTATyC
peOeHKa-0H MPUPABHUBACTCS K POIAHBIM JIETSM YCHIHO-
BUTEJIS U HE OTPAaHMYUBAETCS B HACJIECTBEHHBIX IIpa-
BaX) U B JIAJIbHEHIIIEM TIEPEX0/ B TPAXKIAHCTBO CBOMX
«HOBBIX POJUTENEH.

JlaHHas mpouexypa HE TOJIBKO MMEET 3HauCHHE
JUIL Pa3BUTHSA MEXIYHapOAHBIX OTHOIIEHUH MEXIy
TOCYAapCTBaMu, HO U UTPAET BAXHYIO POJIb B KHU3HU
camoro pebeHka. I'ocynapcTBo HCXOIUT U3 NMPHUHIUIIA
obecrieuyeHns1 TOCTOMHON XHU3HU peOeHKa M MO3TOMY
3aKpEeIUII0 YCHIHOBJICHHE KaK IPHOPUTETHYIO (HOpMy
YCTPOWCTBA AeTeH Ha BOCHHUTaHNE B CEMbHU. TaK IeTsM
JTaeTCSl BO3MOXKHOCTh Ha4aTh HOBYIO KU3HU, a POJIUTE-
JISIM BO3MO>KHOCTB 3200ThI 0 Oy1yIIieM MTOKOJIEHHUH.
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Abstract

In modern highly developed states, the judiciary formally, and in fact, occupies the dominant position in the
structure of state power. The Republic of Kazakhstan is going through one of the most important stages of its
political and socio-economic development. This development involves the creation of a judicial branch of govern-
ment as an independent, full-fledged and independent branch of government. The court is the creator of a living
right, specifying it in relation to individual life situations, designed to assert true, deep beginnings of law, inde-
pendent of anyone's subjective will. Independence and independence of the judiciary in the system of separation
of powers is one of the foundations of judicial lawmaking. This allows us to reveal the most characteristic, essential
signs of judicial law-making, to outline the subject and limits of this activity of the judicial authorities.

Keywords: court, department judicial, law, normative legal acts, court precedents, court decision.

The court is an important element of the mecha-
nism of law formation, its approbation and comparison
with the primary source of law - with real life, real re-
lationships. The court is the creator of a living right,
specifying it in relation to individual life situations,
reaching the exact concrete individual meaning of legal
norms, finding an individual measure of freedom, jus-
tice, proportioning proportions, harmony of general
regulations of regulatory acts and other sources of law
(eg, common law) rights freedoms and obligations of
participants of legal relations[1, 185].

The court is not a representative body, much less
a legislator. Of all the branches of power, the judiciary
is the weakest: it does not rely on the will of the voters,
as the legislative power, and does not have the security
forces to coerce, as the executive power. But the
strength of the judiciary is in respect of civilized society
to the law and to the court as its professional interpreter
and fair application [2; 644].

Since the proclamation of state sovereignty, Ka-
zakhstan has taken the path of building a truly inde-
pendent, independent judiciary, capable of protecting
the rights and freedoms of citizens, and holding other
branches of government under the existing law. The ju-
diciary itself, like others, is also limited by its disposi-
tion and bases its activity on the norms established by
other branches of government and the Constitution of
the Republic of Kazakhstan. Thus, according to Clause
1, Article 77 of the Constitution of the Republic of Ka-
zakhstan, the judge is independent in the administration
of justice and is subject only to the Constitution and the
law.

The irreducibility of the judiciary only to the func-
tion of the administration of justice is generally recog-
nized. But this function, as the main and belonging only
to the courts, gives the third power a qualitatively pe-
culiar distinctive appearance, which determines the
place of judicial power in the system of separation of
powers and its role in the relationship between the state
and society. The Separation of powers does not prevent
the recognition of judicial practice as a source of law,

but largely determines the nature of the lawmaking car-
ried out by the court. Thus, for example, the discretion
of the legislator is a consequence of the directly estab-
lished law-making competence. Judicial law-making,
on the contrary, is itself largely derived from the neces-
sity and admissibility of judicial discretion. In our opin-
ion, the principle of separation of powers is one of the
foundations of judicial law-making. It can be used to
identify the most characteristic, essential features of ju-
dicial law-making, to outline the subject and limits of
this activity of the judiciary.

Of all law enforcement practice, it is judicial that
has the greatest value; at present, any decision, action
or inaction of an official can be appealed to a court.
Even regulatory acts that infringe upon the rights and
legitimate interests of citizens and organizations can be
appealed. Itis in court in the resolution of specific cases
and disputes that the most serious verification of legis-
lation takes place in terms of its defectiveness, reflec-
tion of the needs of social development, justice, ration-
ality, compliance with the fundamental rights and free-
doms of a person and citizen.

The separation of powers does not mean the divi-
sion of state bodies into law-making and not participat-
ing in law-making activities. Legislative, executive and
judicial state bodies participate in various forms of law-
making while controlling, restraining and complement-
ing each other. The impact on society of various author-
ities is heterogeneous, it has its own essential, objective
properties, which gives the branch of government char-
acteristic features only. But at the same time «it is im-
possible to separate them, since it is a question of a sin-
gle institution, a single state power. In a state there can-
not be several state authorities that are somewnhat
different in their essencey.

The second aspect of the apolitical nature of judi-
cial lawmaking is related to the fact that the court al-
ways deals with the relations already existing in reality,
certain facts and circumstances. Unlike parliamentary
rule-making, which is directed to the future, the court
is always connected with the cases of the past. Judicial
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law-making can only adequately reflect social realities.
While the legislator not only reflects them, but also reg-
ulates, directs and regulates their development, stimu-
lates and promotes the formation of new relations. Such
and other specific characteristics of parliamentary and
judicial law-making reveal different sides and levels of
their state-legal impact on public relations.

Fourth, the manifestation of judicial law-making
is not due to the court's own initiative, but to the inde-
pendent appeals of interested persons waiting for a le-
gal and reasonable resolution of a case. Thus, the court
is deprived of the opportunity to choose the subject of
legal regulation. In connection with this feature of judi-
cial law-making V.l.Anishina notes that «the instruc-
tion acquiring precedent character has the occasion not
own initiative of the judge as the legislator accepts reg-
ulations, and arises from specifically existing legal re-
lations. That is, its nature has its source the need for the
law of regulation, coming from specific, vital certain
circumstances, and not theoretically justified the need
for legal regulation of any legal relationship. In this re-
gard, such regulation has one undoubted advantage
over the legislative: it is timely and does not allow the
social conflict to remain unresolved, waiting for the
adoption of the relevant norms by the legislator; it is
flexible, as it allows to take into account the real cir-
cumstances of each particular case, while the require-
ments of the legislator may not be in specific cases a
fair and acceptable way to resolve the conflict»[3].

Judicial law-making is neither strictly subordinate
nor equal to the law-making of other branches of state
power. Subsidiarity is not intended to Supplement laws
or regulations. Judicial practice as a source of law can
only compensate for defects in normative acts of the
legislative and Executive authorities, and it comple-
ments the existing law as a whole, while forming a rel-
atively independent segment of it. This compensatory
role of judicial law-making does not mean that it can be
completely eliminated by improving the quality of laws
and regulations. This can significantly reduce the need
and, accordingly, the prevalence, the volume of judicial
rulemaking, but it cannot be completely avoided. This
is due to many reasons. We will highlight the main: 1)
the dynamics, variability of social relations; 2) the lan-
guage of the law; 3) the multifunctionality of the law
enforcement, and especially judicial practice. Any nor-
mative legal act with all the perfection of the legislative
technique of its execution to some extent becomes ob-
solete at the time of its publication. This phenomenon
is completely objective. Public relations have always
been developing more dynamically than objectifying
their content legal relations [4;151].

In the legal literature there are other groups of dis-
tinctive features of judicial law-making. So, for exam-
ple, M. N. Marchenko distinguishes a group of eight
such features: 1) judicial law-making is always a by-
product of the act of justice; 2) it is «not independent»
in the sense that «tied to the main function of the judi-
ciary-the implementation of justice»; 3) it is carried out
within the frame work of the law and on the basis of the
law emanating from the Supreme legislative power of
the country; 4) the law-making of the court is largely
associated with the interpretation (concretization) of

law and filling gaps in the law.; 5) judicial provisions
are developed by judges only on the basis of existing
norms and legal principles, and not their subjective
will; 6) these «provisions» should not contradict exist-
ing, primarily constitutional, laws; 7) by themselves,
they cannot change or abolish the law; 8) there are
boundaries and limits of judicial lawmaking provided
by law, which are the core of the doctrine and practice
of case law, covering the essence of the relationship and
competence of the judicial and legislative power, guar-
antees against usurpation of the rights of the latter
[5;541].

Judicial law-making is neither strictly subordi-
nated nor equal to the law-making of other branches of
state power. Subsidiarity is not intended to Supplement
laws or regulations. Judicial practice as a source of law
can only compensate for defects in normative acts of
the legislative and Executive authorities, and it comple-
ments the existing law as a whole, while forming a rel-
atively independent segment of it.

This compensatory role of judicial law-making
does not mean that it can be completely eliminated by
improving the quality of laws and regulations. This can
significantly reduce the need and, accordingly, the
prevalence, the volume of judicial rulemaking, but it
cannot be completely avoided. This is due to many rea-
sons. Select the main:

1) the dynamism and variability of social relations;

2) the language of the law; multifunctionality of
the law enforcement, and especially judicial practice.

Sixth, another criterion for distinguishing judicial
and parliamentary lawmaking is the breadth and depth
of the scope of legal regulation. These and other criteria
will help in solving the problem of delimitation, deter-
mining the sections and roles of the court and the Par-
liament in the saturation of adequate legal regulation of
all spheres of life of society in need.

It is generally recognized and objectively deter-
mined that the rules in the Romano-German legal sys-
tem are more General in nature than the rules in the
countries of Anglo-Saxon law. For the English court,
the rules of the Statute appear to be General principles
rather than rules suitable for direct application in the
resolution of specific cases and disputes. R. David
stressed that the law, according to the traditional Eng-
lish concept, was not considered a normal form of ex-
pression of law. Judges, of course, have always applied
the law, but the rules that it contains were finally
adopted, incorporated fully into the national legal sys-
tem only after they were repeatedly applied and inter-
preted by the courts to the extent and to the extent that
the courts will establish [6; 134].

G.V.Demchenko also pointed out that «it is impos-
sible to demand from the General law that it is not able
to give: it is impossible to demand that it covered all
legal life of society in its smallest details that it man-
aged to watch a live variety and eternal variability of
moving activity. To give General guidance, to intro-
duce into the necessary limits the activities of the court,
to indicate to it the ways and means of action — that's
what the legislator can do» [7; 53].

Judicial law-making, in contrast to the law-mak-
ing of the legislative and Executive branches, is not



«COLLOQUIUM=JOURNAL »#5(29).2019 7/ JURISPRUDENCE 53

purposeful. It is not due to the desire of the Supreme
Court to regulate certain relations in a different way
than the bodies of other branches of government, but
due to defects in the current legislation, the dynamism
and diversity of social relations. The Supreme Court
does not carry out law-making activities as such. The
rules of law are established by them not purposefully,
but within the framework of legal explanatory activities
aimed at ensuring uniformity and proper orientation in
judicial practice.

Thus, judicial law-making does not contradict the
principle of separation of powers. The basis of judicial
law-making is the legal discretion of the court, the im-
possibility of full adequacy of the legislation to the
needs of resolving specific life cases, the internal in-
consistency of the system of current positive law. Judi-
cial law-making is an important condition for effective
dynamic functioning of society, creation of self-devel-
oping and self-regulating system of civil society. In this
sense, the court is the conductor of the right to life as a
self-adjusting system. When driving legal information
from companies to the state jurisprudence can pre-empt
new legislation as the courts first identify and develop
novel or unsettled legal issues which the legislature
may subsequently codified in the provisions of the act.
Judicial law-making can be regarded as competing only
where and to the extent that the law-making of other
branches of government deviates from the provisions of
the Constitution and the law. In other cases, it will not
be competitive, but only subsidiary, compensatory.

It is generally recognized and objectively deter-
mined that the rules in the Romano-German legal sys-
tem are more General in comparison with the rules in
the countries of Anglo-Saxon law. For the English
court of norms of the Statute are represented rather by
certain General principles rather than rules suitable for
direct application in the resolution of cases and dis-
putes. R. David stressed that the law, according to the
traditional English concept, was not considered a nor-
mal form of expression of law. Judges, of course, have
always applied the law, but the rules that it contains,
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were finally adopted, incorporated fully into the na-
tional legal system only after they were repeatedly ap-
plied and interpreted by the courts to the extent and to
the extent that the courts will establish.

Really, the court is not a representative body,
much less a legislator. Of all the judiciary - the weakest:
it does not rely on the will of the voters as the legislative
power, and does not have the power structures for co-
ercion as the Executive power. But the power of the ju-
diciary is to respect civilized society for the law and the
court as its professional interpreter and fair application.
Here it is necessary to draw attention to the fact that the
powers of the legislator are derived from the law. It is
right to give him the opportunity to carry out violence
in certain cases, from the right to the same stems and
the power of the executive authorities to take in some
cases legislative solution.
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CONCEPT OF SANITY AND INSANITY: CRIMINAL AND LEGAL ASPECTS

Abstract

The article gives the basic conceptual concepts of sanity and irresponsibility. It is noted in the article that the

subject of a crime may not be any natural person who has reached the age of criminal responsibility, it must still
be sane. A person in a state of insanity is not subject to criminal liability and is not a subject of a crime (Article
21 of the Criminal Code of the Russian Federation).The article emphasizes that sanity is a normal state of mind
of a healthy person, expressed in the ability to be aware of the actual nature and social danger of one’s deed and
to lead it. In criminal law, the concept of "responsibility” is the antithesis of the concept of "insanity". Insanity is
the inability of a person to give an account of his actions (inaction) and lead them at the time of the crime, due to
a painful state of mind or dementia. The state of insanity is determined by the conclusion of a forensic psychiatric
examination. The article briefly describes the relevant problems arising in connection with the determination of
the state of insanity in practice.

Keywords: criminal law, imputation, insanity, insanity criteria, forensic psychiatric examination.
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According the criminal law of the Russian Feder-
ation, not every individual who has reached the age of
criminal discretion may be a subject of a crime, he/she
must also be sane. A person in a state of insanity is not
subject to criminal liability and is not a subject of a
crime (Art. 21 of the Criminal Code of the Russian Fed-
eration).[1]

Sanity is a normal state of mind of a healthy per-
son, expressed in the ability to be aware of the actual
nature and social danger of his/her act and to direct it.

In criminal law, the concept of “sanity” is the op-
posite of the concept of “insanity”.

Insanity is the inability of a person to be aware of
his/her actions (inaction) and direct them at the time of
the crime, due to temporary mental state or dementia.

The state of insanity is established by the conclu-
sion of a forensic psychiatric examination.

The Criminal Code of the Russian Federation as-
sumes only a dichotomous division of mental states of
a person who committed the crime. Dichotomy in for-
mal logic is the division of the scope of a concept into
two classes, the concepts of which are in relation to
contradiction (that is, they are incompatible in truth and
incompatible in falsity). In relation to the institution we
are considering, this means that in relation to the in-
criminated act the person who committed it can be con-
sidered either sane or insane. Obviously, it is impossi-
ble to imagine a situation where a person is recognized
as sane and insane or neither at the same time.

As for the so-called “diminished sanity”, accord-
ing to the Article 22 of the Criminal Code of the Rus-
sian Federation, the persons who committed a crime in
such state are unequivocally called sane and established
as subject to criminal liability.

Thus, the persons who committed the crime can at
first be subjected to a dichotomous division into sane
and insane. And only then you can add another step in
the division and select “full” and “diminished” sanity.
“Age-related insanity”, which is not based on medical
criteria, is an independent institution of criminal law
and is not included in this division at all (these persons
are sane, but are not subject to criminal liability on
other grounds, which will be discussed below).

Due to the considered requirement of formal logic
the statement that sanity is not the opposite of insanity
does not comply with the Criminal Code of the Russian
Federation. According to the above, in the absence of
at least one criterion there is no state of insanity. In this
case, a person can only be recognized as sane (includ-
ing “diminished sanity”). This means that sanity and in-
sanity are mutually exclusive concepts and that estab-
lishing one of these states excludes the other. In the
light of all this, the point of view regarding insanity as
a concept of inverse sanity does not contradict either
the current criminal legislation or the requirements of
formal logic.

The legal definition of insanity contained in the
Criminal Code of the Russian Federation issued in 1996
reveals the attitude of the Russian legislator to this im-
portant institution of criminal law. Insanity in the cur-
rent criminal law is based on two criteria: medical and
legal. Each of these criteria includes several signs. For
a person to be declared insane, it is required to establish

at least one sign of a medical and at least one sign of a
legal criterion. This is confirmed by the provisions of
Art. 22 of Criminal Code of the Russian Federation is-
sued in 1996 (diminished sanity). This is a new law. Its
essence is that a person who committed a crime in a
state of mental disorder is considered sane, although
he/she could not fully understand the actual nature and
social danger of his/her actions (inaction) or direct
them. Such person is not exempt from criminal liability,
however, when sentencing the court considers this cir-
cumstance and, in addition, may impose compulsory
measures of a medical nature on convict. Thus, in the
text of Art. 21 of the Criminal Code of the Russian Fed-
eration, the signs of a legal criterion (could not be aware
or direct) and the signs of a medical criterion (the cor-
responding criminally relevant mental states) are sepa-
rated from each other by “or” conjunction. In formal
logic, such judgments are called disjunctive, and they
always state the presence of at least one of several situ-
ations.[1]

The signs of the medical criterion of insanity are
the so-called criminally relevant mental states.

First, an inveterate mental disorder that comprises
all long-term and immedicable mental illnesses (for ex-
ample, schizophrenia, mania co-depressive psychosis).
Second, a temporary mental disorder, which includes a
large group of so-called exceptional conditions arising
in mentally healthy people and ending with recovery
(for example, pathological intoxication, pathological
affect, etc.).

Third, dementia, which is characterized by a per-
sistent decrease in intellectual activity and may be con-
genital (oligophrenia) or acquired (dementia). Accord-
ing to severity, there are three degrees of oligophrenia:
debility (mild), imbecility (moderate) and idiocy
(deep). The basis for recognizing a person as insane is
a moderate degree of dementia, or a complicated debil-
ity. Cases of severe dementia are not found in judicial
practice, since persons suffering from idiocy are help-
less. [2]

And, finally, another diseased state of mind - dis-
eases that do not have a jurisdictional basis and include
so-called comorbid mental disorders or mental anoma-
lies equivalent to mental disorders.

For a person to be recognized as insane, it is nec-
essary, in addition to the medical criterion, to establish
a legal criterion for insanity. According to Article 21 of
the Criminal Code, it is the inability of a person to be
aware of the actual nature and public danger of his/her
actions, or in the inability to direct his/her actions (in-
action). The first sign (non-awareness) characterizes
the processes occurring in the mind of the person com-
mitting the crime, therefore in the literature it is usually
called intellectual. The second sign (inability to control
one’s actions) is usually called volitional, since it af-
fects a sphere that must be controlled by a person’s will.
The legal criterion of insanity acts as a quantitative
characteristic of a medical criterion and means that
mental illness of a person who committed a crime has
reached such an extent that it can influence his/her in-
tellectual and volitional sphere in a certain manner.
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We note that some psychiatrists reject in their
works the division of legal and medical criteria for in-
sanity adopted by the doctrine of criminal law on the
grounds that the literal text of the law does not go be-
yond the limits of medical understanding of the prob-
lem. They declare both criteria medical, since the ina-
bility to be aware their actions and direct them is the
essence of any mental illness.

During the debate on the criteria of insanity, we
cannot ignore the content of Article 21 of the Criminal
Code of the Russian Federation, according to which the
presence of mental disorder in the absence of a legal
criterion does not give grounds to speak about the in-
sanity of a person who committed crime. It seems that
different interpretation of this norm does not corre-
spond to the current Russian criminal legislation.

Diseased violations of the intellectual (inability to
recognize the actual nature and social danger of his/her
actions) and volitional spheres (inability to control
his/her actions or inaction) can be associated with each
other, that is, they can exist simultaneously, but they
can also exist independently. In the latter case, the pos-
sibility of a person being recognized as insane is ex-
cluded.
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Insanity is established in relation to a specific so-
cially dangerous act, and at the time of its commission.
Final decision on whether a person is recognized as in-
sane is taken only by the court, and the conclusion of a
forensic psychiatric examination of the person’s sanity
or insanity is not mandatory.

Thus, the issue of the subject's sanity or insanity
concerns rights of the individual, therefore the problem
under consideration is fraught with legal and socio-po-
litical significance and importance. It is obvious that
the problem of sanity and insanity is one of the com-
plex, interdisciplinary problems for science and prac-
tice and requires its further development both in crimi-
nal law and in forensic psychiatry.
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In the article, the author examines the criminal acts provided for by Section 14 of the Special Part of the
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The element of the system of criminal acts against
the person is section 14 of the Special part of the Crim-
inal Code of Germany. It is called “Insult”, although, in
our opinion, it would be more accurate to call this sec-
tion “Criminal acts against the honor and dignity of an
individual”. This view can be explained by the fact that
this section contains elements of criminal acts related
to insult and slander. The legal benefits protected by
these norms are the honor and dignity of an individual,
which, in case of a slander, is understood in an objec-
tive sense, that is, an assessment of human behavior in
the opinions of others, and in case of an insult - in a
subjective sense, that is, in the aspect of the person’s
own assessment of the person’s own personality.

The proportion of compositions connected with
insult and slander is characterized by the fact that the
victim for this category of cases can be any person, re-
gardless of age and mental state, i.e. they can be both

children and the mentally ill. However, victims of insult
or slander (§ 185 - § 188) cannot be deceased. There-
fore, in the Criminal Code of Germany (§ 189) a special
norm is provided - defaming the memory of the de-
ceased. It should be noted that the victims of the crimi-
nal act provided under § 187a, can only be a political
figure.[1]

In this regard, the question is being discussed
whether legal entities can be objects of criminal legal
protection against insults and slander. The judicial
practice resolves this issue ambiguously. In our opin-
ion, based on their interpretation of the criminal law
norms of the section under consideration, only individ-
uals can be victims of these criminal acts. Therefore,
only civil liability can be incurred for insulting a legal
person and slandering it.[2]
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These were general comments on the criminal acts
in question. Section 14 of the Special Part of the Crim-
inal Code of Germany contains the following composi-
tions: simple insult and insult by action (§ 185); slander
(§ 186); deliberate slander (§ 187); slander and deliber-
ate slander regarding a politician (§ 188, which is a
qualified composition of § 186 and § 187) and defama-
tion of the memory of a deceased (§ 189).

At § 186 and § 187, respectively, severe cases of
slander and deliberate slander are provided if in the first
case the act was committed publicly or by disseminat-
ing written materials (§ 11, indent 3), and in the second
case, if the act was committed publicly, at a meeting or
by written materials (§ 11, indent 3).

It should be noted that based on the protection of
universally recognized human values, which undoubt-
edly include the honor and dignity of the individual, the
norms of the Criminal Code of Germany, concerning
the criminal law protection of these legal benefits, are
in essence formulated in the same way as in the Russian
Criminal Code, despite that the dispositions of the rel-
evant standards may vary.

For example, from an objective point of view, an
insult (§ 185) consists in the indecent treatment of a
person which humiliates the person’s honor and dig-
nity, in which a negative assessment of the victim’s per-
sonality is expressed. Within the meaning of this provi-
sion, an insult can be inflicted on the victim orally, in
writing or in action. A slander (§ 186) is the approval
or dissemination of information defaming another per-
son. For the purposes of this provision, the concept of
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"statement” and "dissemination" are synonymous,
since they imply the communication of disseminated
facts to at least one person, and not to the victim. The
disseminated information, in the sense of § 186 should
defame the victim or humiliate the person in the eyes of
the public and not be provable (the German legislator
points only to these features of disseminated facts, a
feature of their falsity, as is, for example, in Russian
criminal law, is absent here).[3]

The main difference between this norm from § 187
—a deliberate slander — is that it introduces another fea-
ture of the information being disseminated: it must not
only defame the victim or be able to degrade his dig-
nity, but may also threaten the person’s creditworthi-
ness, trust or reputation.

These criminal acts must be committed intention-
ally.

Such is the general description of the elements of
criminal acts provided for in section 14 of the Special
Part of the Criminal Code of Germany, protecting the
honor and dignity of a person in the criminal law order.
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The element of the system of criminal acts against
the person, provided for by the Criminal Code of Ger-
many, is criminal encroachment against personal free-
dom. They are provided in section 18 of the Special Part
of the Criminal Code of Germany, which bears the
same name.

This group of criminal offenses includes those acts
that infringe either on individual freedom or on other
law-enforcement values along with individual freedom.
[1] Criminal acts against personal liberty include ab-
duction of a person (§ 234), abduction of minors (§

235), unlawful deprivation of liberty (§ 239), coercion
(§ 240) and taking under suspicion for political reasons
(§ 241).

It should be noted that the freedom of the individ-
ual is protected not only by the norms of this section,
but also by the norms located in other sections of the
Special Part (for example, the norms on criminal acts
against gender self-determination (§ 174 et al.), against
property and the norms on property criminal acts (§249
et al.), in which personal freedom is protected along
with other law-enforcement benefits).
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The legal good protected by these norms is the per-
sonal freedom of a person in its various manifestations
(freedom of decision making, freedom of movement,
freedom of volitional activity of the victim, freedom to
implement own decision).

The main part of the section in question of the Spe-
cial Part of the Criminal Code of Germany is § 239, es-
tablishing criminal liability for unlawful deprivation of
liberty. This provision was partially amended by the
Sixth Law on the Reform of Criminal Law of January
26, 1998. The § 239 protected legal benefit is the per-
sonal freedom of movement of a person. At the same
time, free will is the ability of a person to leave the per-
son’s place of stay and return there.

The basic structure of the considered criminal act
is provided for in indent 1: "He who locks a person or
otherwise deprives him of his liberty shall be punished
with imprisonment of up to five years or a fine.”

The victim of this criminal act can be any person
who is able to move naturally, either with the help of
equipment designed for this purpose, such as crutches
or a wheelchair, or with the help of someone else’s help.
The decisive condition for the qualification of the ac-
tions of the accused in this provision is that the victim
is locked against own will in the place where the victim
does not want to be. [2]

Such a feature as locking is understood by the doc-
trine and court practice more broadly than simple clo-
sure with a key. These can be any means designed to
prevent the victim from freedom of movement, or pre-
venting the victim from leaving the room where the vic-
tim does not want to be (for example, locking a person
in any room or vehicle, preventing the victim from go-
ing out by setting up dogs, etc.). Depriving of liberty
otherwise involves any other means, for example, tying
to furniture, etc.

In the criminal law doctrine of the Federal Repub-
lic of Germany, it is debatable whether a guilty consti-
tutes a composition of the criminal act, provided for by
this norm, if a guilty performs actions against a person
who does not have free will or realization of will at the
time of committing a criminal act (for example, deeply
intoxicated). It seems that the answer should be nega-
tive. This composition of the criminal act is missing, in
our opinion, in the following situation. A "guilty" locks
his girlfriend in the bedroom. Returning an hour later,
he discovers that the girlfriend is still lying in bed, not
noticing that she was locked.

The indent 2 of § 239 in the new wording provides
for the punishability of the attempt.

Qualified types of unlawful deprivation of liberty
are provided for in indent 3 and indent 4 of § 239. Ag-
gravating circumstances are associated with conse-
quences, i.e. with the actual results of deprivation of
liberty, and occur in cases where:

1) it lasts more than one week or

2) the health of a person deprived of liberty is se-
riously injured (indent 3);

3) death is caused to the victim (indent 4).

In the latter case, the death of the victim may oc-
cur because of the victim’s escape from the place where
the victim was, and in the case of the victim’s suicide.

In all three cases, the intent of the subject of a
criminal act should cover the performance of actions
provided for by the basic composition (indent 1), and
for the above consequences there should be an impru-
dent form of guilt. However, in the doctrine of the Ger-
man criminal law, this view is not shared by all. Some
lawyers believe that intent should be also in relation to
the duration of imprisonment. [3] In our opinion, the
point of view that, with respect to the above conse-
quences, there should be an imprudent form of guilt
seems to be more substantiated.

Of the above compositions of criminal acts, an in-
teresting one is the one provided for in § 240, which
protects the personal freedom of decision-making and
its implementation [4] (freedom of will formation and
realization of the will), and, above all, is understood as
forcing to performing or non-performing of any ac-
tions. And this criminal encroachment within the mean-
ing of § 240 of the Criminal Code of Germany is aimed
only at restricting personal freedom, and in no case en-
croaches on any material wealth. This point of view is
debatable, because in a certain situation, the victim may
be forced to perform actions of a property nature.

A victim may be one or more individuals who
have the ability to free will and the freedom to exercise
town will. According to a number of representatives of
the German criminal law doctrine, they can be children,
people who are intoxicated, mentally ill, but cannot be
people who are unconscious. [5]

The paragraph 240 is worded as follows: “Who-
ever by force or the threat of causing significant harm
unlawfully forces another person to commit an action,
to allowing an action or to inaction, is punished with
imprisonment of up to three years or a fine”. This pro-
vision has a wide practical application. For example, in
2000, 37891 cases of coercion were reported. [6]

Most representatives of the German criminal law
doctrine understand violence as any means aimed at
overcoming the actual or expected resistance of the vic-
tim, if this violence consists primarily in physical or
mental coercion through the use of force or other ac-
tions that by their nature, intensity and the method of
influence are aimed at depriving the victim of liberty or
restricting it. This point of view is debatable. Modern
judicial practice and doctrine are inclined to the point
of view, according to which in this case we can talk
about a situation where the victim is forced to sit in a
certain place, for example, in a chair, without applying
direct violence or threat of causing significant harm to
the victim, however, demonstrating to the victim the
determination to apply this in case of disobedience of
the victim. In our opinion, we should agree with this
point of view.

Debatable is the question of whether there is al-
lowed the use of violence or the threat of causing sig-
nificant harm, not only in relation to the victim, but the
victim’s family, relatives and others. We prefer the
view that the use of violence or the threat of significant
harm is allowed not only in relation to the victim.

There must be a causal relationship between the
use of coercive means and the occurrence of the above
result. Otherwise, the composition of the criminal act
provided by § 240 is missing.
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There should be paid attention to indent 2 of §
240, which states that “an act is unlawful if the use of
force or the threat of harm to achieve this goal is repre-
hensible.” This specific wording imposes on the court
the obligation to further evaluate the “untruth”, which
is characteristic of the traditions of German criminal
law. The judicial practice of the Federal Republic of
Germany proceeds from the fact that reprehensibility
implies a higher degree of moral condemnation of this
behavior. [7]

The Sixth Law on the Reform of Criminal Law ex-
panded the list of especially serious cases of coercion
(indent 4). This norm does not contain a qualified type
of the composition of this criminal act, but is the rule
for determining the size of the punishment
(Strafzumessungsregel). The indent 4 is now formu-
lated as follows:

“A particularly serious case, as a rule, occurs if the
person

1. forces another person to engage in sexual ac-
tivities

2. forces a pregnant woman to abort pregnancy

3. abuses own authority or official position, as an
official "

The second group of criminal acts provided for in
Section 18 of the Special Part of the Criminal Code of
the Federal Republic of Germany consists of such ele-
ments as kidnapping (§ 234); forced deportation of peo-
ple outside the country (§ 234a); abduction of minors
(§ 235); child trafficking (§ 236); stanking (§ 239b).
The compositions of the abduction of a woman with her
consent (§ 236) and the abduction of a woman against
her will (§ 237) were excluded from the Criminal Code
by the Sixth Law on Reform of Criminal Law due to
the fact that for a long time they were not used by judi-
cial practice and lost their significance.

Criminal responsibility for abduction of a person
is provided for in indent 234. This composition is for-
mulated as follows: “The one who, using violence, the
threat of causing significant harm or deception, kidnaps
a person in order to put this person in a helpless posi-
tion, put this person in slavery or serfdom or deliver this
person to the military or a similar organization abroad,
shall be punished with imprisonment for at least one
year.”

The legal benefits protected by this indent are the
personal rights of the victim, first the person’s personal
freedom. The rule in question is special in relation to §
239, which establishes criminal liability for unlawful
deprivation of liberty. Obligatory features of the con-
sidered composition are the method of its performance
and purpose. It should be noted that such a feature of
composition as a target orientation was clarified by the
Sixth Law on Criminal Law Reform as follows: the
term existing in the previous revision “deliver for par-
ticipation in hostilities or service on a ship abroad” was
replaced with “deliver to military or similar organiza-
tion abroad." In this regard, the judicial practice of the
Federal Republic of Germany received the possibility
of a broad interpretation of this feature, which, in our
opinion, seems quite reasonable, since now this com-
position covers the cases of the corresponding service
in peacetime.

The indent 2 of the paragraph in question is the
norm regarding the determination of the amount of pun-
ishment. This indent establishes that in less serious
cases, the punishment is imprisonment for a period of
six months to five years. The presence of this feature is
assessed by the court, based on the specific circum-
stances of the case related to the abduction of a person.

An attempt on this criminal act is punishable, be-
cause it is a crime.

The prescriptions of § 234a, which establishes
criminal responsibility for the violent hijacking of peo-
ple outside the country, also protect the freedom of
movement of a person, which is the basic right of a cit-
izen, proclaimed in art. 11 of the Basic Law of Ger-
many 1949.

With the help of the Sixth Law on the Reform of
Criminal Law, a new edition of § 235 was adopted (ab-
duction of minors). At the same time, the German leg-
islator proceeded from the fact that § 235 in the old edi-
tion left unpunishable the kidnapping of infants and
toddlers (for example, from an abandoned stroller or
parents' apartment), [8] because in relation to them it
was impossible to use such a method of abduction as
the use of deception or threat, because the child, be-
cause of the child’s age, could not understand the acts
committed with the child. And a definite method of ex-
ecution was an obligatory feature of this composition.
Therefore, due to the absence of such a necessary at-
tribute of the composition, as a method of execution,
this composition of the criminal act could not be carried
out. The Sixth Criminal Law Reform Act has elimi-
nated this gap.

In indent 3 of § 235 there was established the pun-
ishability of the attempt. This eliminated the contradic-
tion in the system of values protected by the Criminal
Code of Germany. It consisted in the fact that prior to
the adoption of the Sixth Law on the Reform of Crimi-
nal Law under the norms of the German Criminal Code;
an attempt on theft of a baby carriage was punished, but
not an attempt on theft of a baby lying in this carriage.
At present, this provision protects in a criminal proce-
dure the free exercise of the rights of parents, guardian
or custodian to take care of a person who is under the
age of eighteen. This right of parents, guardian and cus-
todian includes, above all, their rights to educate the
minor, to supervise the minor and determine the mi-
nor’s place of residence and location.

The indent 236 (trafficking of children) was intro-
duced by the Sixth Criminal Law Reform Act. Indent
1, Sentence 1 of this provision provides for criminal li-
ability for transferring to another person an own child
who has not attained the age of fourteen, if the person
acts, grossly neglecting the duties of custody and up-
bringing, for remuneration or for enrichment. This pro-
vision threatens the punishment of an action expressed
in the adoption of a child for money. The German leg-
islator does not indicate the purpose of such actions.

The indent 2 of this indent provides for liability for
actions related to the illegal adoption or long-term
keeping of a child under the age of eighteen.

The German Criminal Code specifically formu-
lated the composition of the stalking (§ 239b), which is
related to the abduction of a person for the purpose of
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extortion (§ 239a). On the objective side, these two
compositions consist of the abduction of another person
by any means or the seizure of another person. How-
ever, the goal of extortion (§ 253) when stalking should
be absent. When qualifying the actions of the perpetra-
tor under § 239b, the features of kidnapping or seizure
of a person must be established, “in order to force a
third person to commit an action, allow an action or in-
action by threatening death or causing serious harm to
the hostage (§ 226) or by imprisoning a hostage for
more than one week, or if the guilty person uses the po-
sition of another person created by such an act for such
coercion.”

According to police crime statistics, in 2016,
196560 criminal acts against personal freedom were
registered in the Federal Republic of Germany.[9]

Such is the characteristic of individual composi-
tions of criminal acts infringing on personal freedom
and freedom of movement. They are protected in the
criminal law by the rules of section 18 of the Special
Part of the Criminal Code of Germany.
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In the article the author pays attention to the issues of combating the use of quadrocopters for the delivery of

prohibited items to the territory of correctional institutions is an urgent problem for the relevant services, execut-
ing the punishment associated with the isolation of the convict from society. Considering the different ways of
combating this illegal phenomenon, the author concludes that it is necessary to create an appropriate legal frame-
work in Russia, including the Government of the Russian Federation to determine the procedure for accounting
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the use of quadrocopters for the delivery of prohibited items to the territory of correctional institutions.
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The problem of fighting the use of quadcopters [1]
for the delivery of prohibited items to the territory of
penitentiary facilities is priority for the appropriate pen-
itentiary services that isolate the convict from society.

According to the Federal Penitentiary Service of
the Russia (FPS of Russia) [2], in 2017-2018, 262
phones were prevented from being delivered to deten-
tion facilities by drones. In 2018, 27 attempts to deliver
prohibited items were prevented, were intercepted 130
movable communications, and in 2017, 38 attempts and
132 mobile phones were intercepted, respectively.

FPS of Russia takes all possible measures to pro-
tect against unwanted intrusion into secure territory. Its
purpose is to take control of the corresponding pilotless
aerial vehicle and land it in the designated place. Ac-
cording to the Russian media, the Research Institute of
the FPS of Russia has developed equipment for detect-
ing, blocking and suppressing pilotless aerial vehicles...
According to a representative of Discovery center of
control issues and organization of punishment, when

the quadcopter approaches the territory of penitentiary
facility, the detection system determines the unique
identification number of the drone and then proceeds to
seize control over it [3]. Since 2017, it has been used in
institutions of Management of Federal Penitentiary Ser-
vice of Russia in the Kursk region, the new equipment
operates in the “detection” mode and promptly warns
the staff on duty at the correctional camp about the ap-
proach of pilotless aerial vehicles. Since last year, the
improvement of the security system was installed in the
institutions of the Management of Federal Penitentiary
Service of Russia for the Republic of Tatarstan.
http://ren.tv/novosti/vse

According to experts of the FPS of Russia, [4] the
complexes for detecting and blocking control systems
of pilotless aerial vehicles have been tested and have
already shown good results in several regions of Rus-
sia. They work at any time of the day, and regardless of
weather and other conditions. At the same time, the sys-
tems eliminate the influence of the human factor: the
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defense system is capable of independent detecting the
pilotless aerial vehicle on, and landing it outside the ter-
ritory of the camp, or in a designated place in pre-trial
detention center area. Even the staff of the correctional
facility will not be able to shut down the system.

“The new equipment operates in the “repulsion”
mode and does not allow pilotless aerial vehicles to
penetrate camp and pre-trial detention center area, ex-
plained in Federal Penitentiary Service. - After the
quadcopter had been spotted by equipment, it simply
returns to the person who controls it. Last year, in the
Republic of Tatarstan, 87 cases were recorded when the
equipment did not allow the UAVs to “invade the air-
space” above correctional system facilities”. [4]

This problem is also relevant for foreign enforcers.
So, in March 2015, a drone with a bag of drugs, a knife,
a screwdriver and cell phones stuck in a barbed wire
around prison in the English city of Bedford.

The US Federal Bureau of Prisons sees the threat
in pilotless aerial vehicles. The bureau has developed a
list of parameters and sent a request for information on
systems that allow tracking drones, identify and neu-
tralize them. The system must: work in conditions with
friendly devices flying in the sky, identify devices of
various sizes, but in most cases - devices up to 120 cm
in size, recognize devices made of different materials,
including carbon fiber, plastic and metal, find drones
moving at speed up to 100 m/s at altitude up to 5.5 km,
recognize both commercially available in the US and
improvised aircraft, monitor drones within 1.5 km and
destroy them at longest possible distance, operate com-
mands or work autonomously, use GPS.

Apparently, Air Laws and Regulations of the Rus-
sian Federation [5] and the introduced amendments [6]

VJIK: 346.1

, Order of the Government of the Russian Federation of
April 3, 2018 N 576-p, according to which a “road
map” is created to regulate the use of drones, in accord-
ance with which the Registration Procedure should be
developed in June 2019, as well as the project work be-
ing carried out in the Government of the Russian Fed-
eration regarding the procedure for recording pilotless
civil aircraft imported or produced in the Russian Fed-
eration did not create the necessary legal basis for pi-
lotless aerial vehicles in our country, which, of course,
contributes to their misuse, including delivery of pro-
hibited items to the territory of penitentiary facilities.
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Annomauusn

Ilepexoo coepemennoco obwecmea K HOBOMY MEXHOIOSUYECKOMY VKAAOY XAPAKMEPU3Yemcs pa3eumuem
meXHOJZOZMZZ, Komopwle 06607161{1/[661}01’)’[ paseumiue ((uHHOGauMOHHOlJ OKOHOMUKUY, npegfcde 6ceco, uH¢0pMaz4u0H—
Holx mexnonozutt (MKT). Hayuonanvhvle u pecuoHanvHvle yugpogsvle cmpameuu HApsoy ¢ pAMOYHbIMU NPOSPAM-
mMamu ucmedoeaﬂuﬁ u MHHOGCZL;LM;[ BOWIU 6 YHUCTIO MAcUCMPAIbHbIX Hanpa@ﬂel—mﬁ pecyauposanusl HayuHo-mexHo-
Jlocu4decKkoeco paseumus u ¢0pMup06aHuﬂ «Haylmo-ucmec)oeameﬂbcxux npocmpancme) 6 unmecpayuoHHblx O6‘b-
edunenusix cocyoapcems, makux xax EC u EADC.

Abstract

The transition of modern society to a new technological order is characterized by the development of tech-
nologies that ensure the development of "innovative economy", primarily information technology (ICT).National
and regional digital strategies along with the framework programs of research and innovation are among the
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main areas of regulation of scientific and technological development and the formation of "research areas™ in the

integration unions such as the EU and the EAEU.

Knrouegvie cnosa: yupposvie mexnonocuu, uHHOSAYUU, NPAGOBASI OCHOBA, UCCIEO08AMENLCKOE NPOCMPAH-
CmMeo, UHopMayUoHHoe 83auMoOeticmaue, Cepsuchbl 0068epus, PecUOHANbHAS UHMezpayus, yupposas cmpame-

cusl, Hay4yHo-mexHudeckoe compydﬂuwecmso
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Ilepexon coBpeMeHHOro oOIecTBA K HOBOMY,
YETBEPTOMY, TEXHOJOTHIECKOMY YKIAOy XapaKTepH-
3yercsi TmpeobiajaHueM B HEM 3HAaHUS M, COOTBET-
CTBEHHO, Pa3BUTHEM TEXHOJIOTH, KOTOpBIE 0OecTeun-
BAalOT «9KOHOMUKY 3HaHUI», IIpexkJie Bcero, HHpopMa-
monHelx  Texnonorudt  (MKT). Iudposuzanus
COLIMAIBHBIX, B YaCTHOCTH 3KOHOMHUYECKHUX, IpoLec-
COB paccMaTpUBAeTCs YICHBIMH B Ka4eCTBE IJIABHOTO
JlpaiiBepa 3KOHOMHUYECKOro pocta [6]. B 3T0i1 cBsI3u Ha
rI00aTbHOM M PETHOHAIbHOM YPOBHE IIPH3HACTCS
HEOOXOINMOCTh KOMIIJIEKCHON MOJUTHYECKOW M ITpa-
BOBOI OCHOBBI U OOIIETOCYJapCTBEHHOTO TOAXO0/a,
YIEIJSAIOIETO MPEHMYIIECTBEHHOE BHUMAaHUE WHHOBA-
LUSIM U KalluTally, OCHOBAaHHOMY Ha 3HaHMAX, a TaKXKe
aHaIU3y JaHHBIX.

B Erponeiickom Coro3e 3aaya HHTCHCU(DUKAIN
HayYHO-TEXHOJIOTHYECKOT0 Pa3BUTUS B IENIAX Hapa-
MIMBaHUs TI100ATbHOM KOHKYPEHTOCIOCOOHOCTH HKO-
Homuku EC u rocynapcTs - ero 4ieHoB ObLia MOCTaB-
nerna B npuHsToil B 2000 roxy JluccaboHcko# cTpaTe-
ruu (Lisbon Strategy), a makoice ¢ Crpareruu «Espomna
—2020» (Europe 2020 Strategy), B KOTOpO# Bemymmas
POJIb B BBIIIOJIHEHUH YKa3aHHBIX 33/1a4 OTBOAUTCS 00-
pasoBaHuio, Hayke M WHHOBamusaM. Crpaterus «EB-
pomna 2020» yTBepauia HECKOJIBKO MPUOPUTETOB: pa3-
BUTHE SKOHOMHKH, OCHOBAaHHOH Ha 3HAHUAX U HHHOBa-
musx; comeictBue 3GGEKTUBHON, 3KOJIOTHYHON U
KOHKYPEHTOCIIOCOOHOW 3KOHOMHKE; PELICHHE COILH-
aNbHBIX MPOOJIEM IyTeM MOAICP)KKH AEATENbHOCTH,
OXBaTHIBAIOIIEH BCIO IETIOYKY OT HCCIEHOBAaHHK 10
peiHKa. B cooTBeTcTBUM ¢ PamouHOl iporpaMMoit uc-
cienoBanuil u mHHOBanmi "T"opusont 2020" (Horizon
2020) uccnemoBaHusl, HAyYHBIC 3HAHUS U TEXHOJIOTHH
pacnpoctpanstorcst cBoboaHo. Popmuposanue Espo-
HeNWCcKoro HCCIIEJ0BATEIbCKOTO MIPOCTPaHCTBA
(European Research Area) u «/HHOBaLHOHHOTO CO-
103a», HaIPaBJICHHOTO Ha MPOJABMXEHHE (hUHAHCHUPO-
BaHUs MCCIENOBaHUN W pa3pabOTOK, CTaJ0 OCHOBOMU
00IIero  eBpOIEHCKOr0  HAayYHO-TEXHOJIOTHIECKOTO
npoctpadcTsa [7].

B pasBurne nmccaOOHCKOW CTpaTernmy HpUHSATA
Hudposas nosectka aus 11t EBporter 2020. Ona ompe-
JIeNseT KIIUEBYI0 CTHMYIUPYIOIYIO POJib, KOTOPYIO
urpaer ucnons3oanue MKT B peanmszanum 3amad
Crparerun «EBpoma — 2020». B nemsix obecrieueHus
CIpaBeUIMBOM, OTKPBHITOM M Oe3omacHOW nH(ppPOBOI
cpeabl nudpoBas CTpaTerus NpeaycMaTpuBacT: peo-
CTaBJIEHUE JIYYIEero JIOCTyIa MoTpeOuTeNneit u npeu-
MPUATHHA K TU(POBEIM TOBapaM U yciyraMm 1o Bceit Es-
porie; co3aHne IPaBIIIBHBIX YCIOBHH JJIS TIPOJIBIDKE-
HUS IA(QPOBBIX CETEH M YyCIIYT U MAaKCHMHU3AIMIO POCTa
U(POBOH IKOHOMUKH.

Pemennio Ha3BaHHBIX 3aJad KOPPECHOHIUPYET
PerymupoBanme Ne 910/2014 Eppormeiickoro mapia-
MeHnTa U CoBeta oT 23 utons 2014r. «O0 31eKTpOHHOM
uACHTH(UKAIUN W JIOBEPEHHBIX YCIyrax Uil JJeK-
TPOHHBIX TPAH3AKIUH HA BHYTPEHHEM PBIHKE U OTMEHE
Hupextusst 1999/93/EC» [8]. PerynupoBanue pa3Bu-
BaeT mnonokeHuss «CTpaTermu eguHoro IM(poBOro
poiaka a1 EBponbiy [10] u sBisietcs: ennHO06Opa3HoOM
MIPaBOBOM OCHOBOH /ISl 3alUIEHHOTO TPaHCTPaHWY-
HOTO 3JIEKTPOHHOTO B3aMMOJAEHCTBHUS TpaxIaH, OW3-
Heca 1 OpraHoOB ITyOJIMYHOM BJIACTH Ha BCEil TeppHUTO-
puu EBpocorosa.

[lo mMHeHHIO eBpomeHCKHX 3akoHonareneu, Pa-
MOYHas IporpamMma McClIeI0BaHUN U MHHOBaIMi I o-
pusonT EBponsl 2021-2027 (Horizon Europe), nomkna
MIpeaycMaTpUBaTh CYIIECTBEHHOE YBEIHMUEHHE Pacxo-
JIOB HA OCHOBHBIE IU(POBBIE HCCIICTOBAHUS U HHHOBA-
LIMOHHYIO JEATEIIbHOCTh 110 CpaBHEHUIO ¢ Pamounoi
nporpammoii «Horizon 2020» u B pe3ybraTe - ClI0co0-
CTBOBATh TOMY, YTOOBI EBpomna ocraBanacy Ha mepen-
HeM pyOeske rio0anbHBIX HCCIeJOBAaHUN W HHHOBAIIUI
B uQpoBoit odmactu [9].

B Poccuiickoit ®enepamun nupoBeie TaHHBIC
OIIpeZieeHbl HOPMAaTHBHBIMH TPaBOBBIMH JIOKYMEH-
TaMH B KadecTBe npeoOnanaroniero ¢akropa Mpous3-
BOJICTBA M KOHKYPEHTOCHOCOOHOCTH Ha IJI0OANbHOM
peiake. COOTBETCTBEHHO, B IEJISIX IOCTPOCHHUS HAIIHO-
HaJbHOW WHHOBAIIMOHHOW CHCTEMBI IpeaycMaTpuBa-
€TCcs Pa3BUTHE HOBBIX IPOM3BOACTBEHHBIX TEXHOJO-
T'Hii; KBAHTOBBIX TEXHOJIOTHH, IPOMBIIUIEHHOTO (MHIY-
CTPHAIBHOTO) WUHTEpHETa, HCKYCCTBEHHOTO
MHTEJJIEKTa, CHCTEM PacIpeesIeHHOT0 peecTpa, podo-
TOTEXHHWKH, TEXHOJIOTNH OECTIPOBOHON CBSI3HU, TEXHO-
JIOTUU BUPTYaJIbHOM U TONOJIHEHHOH peaibHocTe. [1]
Crparerust ”HHOBAaITMOHHOTO pa3BuTHst PP Ha mepuon
10 2020 ropa [3;4] craBut nenso nepexoxn k 2020 roxy
POCCUMCKON 3KOHOMHUKU K MHHOBAallUOHHOMY METOLY
Pa3BUTHSL, BKJIFOYAOIIETO PACIIMPEHHOE BOCIIPOU3BO/I-
CTBO 3HAHHH Ha OCHOBE NPOTPECCHPYIOLIETO CEKTopa
HccienoBaHui u pa3padotok. CTpaTerus HHHOBAIIMOH-
Horo pa3sutus P® npeanonaraet narerpanuto Poccuun
B MHUPOBBIE TIPOIIECCHI CO3IAHMSI M UCTIOIBb30BAaHMS HH-
HOBallUH, a TaKXKe MEXIyHapOIHOE IBYCTOPOHHEE U
MHOTOCTOPOHHEE HAYYHO-TEXHUYECKOE COTPYAHUYE-
cTBO. B cdepe nHpOpMAIMOHHBIX 1 KOMMYHHUKAIINOH-
HBIX TexHOJIorui CTparernst pa3BUTHs HHPOPMAIHOH-
Horo obectBa B PO na 2017 - 2030 roas! [2] npeny-
cmarpuBaeT A(QQEeKTUBHOE NPHMEHEHUS 3HaHMUH,
(hopMHpoOBaHHE POCCUHCKON 3KOCHUCTEMBI ITUGPOBOM
SKOHOMHUKH, a TaKXKe MEXAyHapoIHOe HHPOPMAILIHOH-
HOE B3aUMOJEHCTBHE CO CTPAaTETHYECKUMH TapTHe-
pamu Poccuiickoit @enepaiu, B TOM YHCIIE B paMKax
EBpasuiickoro skxoHomuueckoro corw3sa (EAJ3C).
OoOecrieueHne MEXAYHAPOAHOTO HH(POPMALMOHHOTO
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B3aMMOJECHCTBUS BKIIIOYAET CO3JaHHE TpPAHCTPaHUY-
HOTO IIPOCTPAHCTBA JOBEPHUS K IEKTPOHHON MOAMHUCH.
Jorosopom o0 EBpa3uiickOM 3KOHOMUYECKOM COM03€
(Horoop o EADC) ycTaHOBIEHO, YTO TOCYyJIapcTBa-
qieHsl EADC npoBoAsAT COrNIaCOBaHHYIO IOJHUTUKY B
obnacti mHGOpPMaTH3aIUKA W WHPOPMAINOHHBIX TEX-
HoJorwiA. B memsx mHpOpMannoHHOTO obecredeHus
WHTETPAIIOHHBIX MpoIieccoB B pamkax Coro3a mpeny-
CMOTPEHO pacIupeHne HH(OPMAIIOHHOTO B3aUMO-
JIEHCTBUS C WCIIONB30BaHMEM HH(POPMAIMOHHO-KOM-
MYHUKaIMOHHBIX TexHoJorHui. JloroBop 0 EADC BBen
MPABOBbIE MOHATHUS «TPAHCTPAHUYHOE IMPOCTPAHCTBO
JIOBEPHS» U «JIOBCPEHHBIC YCIYrH» (CEpBUCHI JTOBE-
pusi). B pa3Butne nonoxkenuit JoroBopa npuHsTO pe-
menne CoBera EBpa3uiickoil SKOHOMHUYECKON KOMHUC-
cun ot 18 cenrsops 2014 Ne 73 «O Konuenimu wuc-
MOJIb30BAHUSA pu MEKTOCyJapCTBEHHOM
WHPOPMAIMOHHOM B3aNMOJCUCTBIH CEPBUCOB U HMe-
IOMAX FOPUINIECKYI0 CHIIY JIEKTPOHHBIX JOKyMEH-
TOBY» (BcTymmiio B cuiny 1 stHBaps 2015rt.) [5].

Takxum 00pa3om, HAITMOHATHHBIC U PETUOHAIBHBIC
IUQPOBBIE CTPATETHH HAPSAY C PAMOYHBIMHU IIPOTPaM-
MaMH UCCIIeOBaHUM U MHHOBALIMM BOIIUIM B YKCJIO Ma-
THCTPAJbHBIX HANpaBICHUH pEeryIupoBaHMUsS HaydHO-
TEXHOJIOTUYECKOT0 Pa3BUTHU U (pOPMHUPOBAHHS «IIPO-
CTpAaHCTBa 3HAHUI», WIN «HAYYHO- HCCIEI0BATEINb-
CKHUX TPOCTPAHCTB» B HMHTEIPALMOHHBIX OOBEIMHE-
HUSIX TocyaapcTs, Takux kak EC u EADC.
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Abstract

The article analyzes the family model, the model of family policies, and their role in the search for balance

between public and private has started in this area



https://docs.eaeunion.org/docs/ru-ru/0143504/cncd_06102014_73
https://docs.eaeunion.org/docs/ru-ru/0143504/cncd_06102014_73
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1402931667978&uri=OJ:JOL_2014_169_R_0009#ntr4-L_2014169EN.01015201-E0004
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552451889022&uri=CELEX:32013R1291
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552451889022&uri=CELEX:32013R1291
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552451889022&uri=CELEX:32013R1291
http://data.europa.eu/eli/reg/2014/910/oj
http://data.europa.eu/eli/reg/2014/910/oj
https://ec.europa.eu/digital-single-market/en/news/digital-single-market-strategy-europe-com2015-192-final
https://ec.europa.eu/digital-single-market/en/news/digital-single-market-strategy-europe-com2015-192-final
https://ec.europa.eu/digital-single-market/en/news/digital-single-market-strategy-europe-com2015-192-final
https://doi.org/10.24411/2520-6990-2019-10105

«COLLOQUIUM=JOURNAL »#5(29).2019 7/ JURISPRUDENCE 63

Knrouesnie cnosa: cemeiinas nojiumuka, CembuA, cemetiHoe npeénpuHuMameJlbcmeo, CaAPMOHU3AYUU YACMHO=
npagosvix u NYOIUYHO-NPABOBLIX HAUAT 6 Chepe CeMENH020 pe2yIupoBaHUs.
Keywords: family policy, family, family business, harmonization of private law and public law principles in

the family law regulation

Pacnopsoxenuem  IlpaButensctBa PO or
25.08.2014 Ne 1618-p 6puta yTBepkaeHa Konmemus
roCyAapCTBEHHOM CeMEMHON MOJUTUKU B Poccuiickoi
®Deneparun Ha repuox 10 2025 roxa (zanee — Konmer-
must). Kornemnus Oplia mpuHATa B pa3BUTHE TTOJIOXKeE-
Huit Ykaza [Ipesunenta PO ot 14.05.1996 Ne 712 «O6
OCHOBHBIX HaNpaBJeHUSIX TOCYAapCTBEHHOM ceMeiHOI
MOJUTUKWY. Y TBepkAcHue KoHreniuu ssisercs 6e3-
YCJIOBHO Ba)KHOU BE€XOW B CTAHOBJIEHUU CEMEWHOM M0~
TUTUKK rocynapctBa. B Konuenmuu 3akperieHbl
IIPUHLMIIBI TOCYJAPCTBEHHON CEMEUHOM IOJIUTUKH.

Ananm3upys KoHuenuio HeoO0XO0AUMO YUUTHI-
BaTh CTEIICHb aOCTPAKTHOCTH €¢ TOJOKEHHWH, CBOM-
CTBCHHYIO JOKyMEHTaM Mono0Horo poma. Bmecte c
TeM, KOHIICTIIINS TOJKHA COOTBETCTBOBATH KPUTEPUAM
aKTyaJbHOCTH U PEaIM3yeMOCTH IIOCTABIICHHBIX B HEll
nejei.

Ilonaraem Mojaenb ceMEWHOW MOJUTUKHU JOJIKHA
CTPOUTHCS U3 (QYHKIMHA CEMbU M CYIIECTBYOIIHX MO-
Jeneil cembr. TpaWIIMOHHO BBIAENSAIOT CIIEIYIOIINE
(hYHKIIMU CEMBHU: PEIPOTYKTUBHYIO, BOCIUTATEIBHYIO,
MICUXOJIOTHUECKYIO, SKOHOMUYECKYI0. CeMbsl SBISETCS
0a30BOH SIUCHKOM 00111eCTBa, C SKOHOMUYECKONW TOUKH
3peHHs — TOMOX03s51iicTBOM. CeMbs TakKe SIBIIACTCS UC-
TOYHHKOM YyJOBIICTBOPEHUSI OCHOBHBIX IOTpeOHOCTEH
JTMYHOCTH (0€30MaCHOCTh, PUHAICKHOCTD, MPOIOII-
JKeHHE poja u 1p.). K MonenssM ceMbr OTHOCAT MaTpH-
apXaIpHYIO (TPaJUIHOHHYIO), IETOICHTPUCTCKYO, CY-
MPYXECKYI0, B KOTOPOH CTHPAIOTCS TPaHHIBI TeHICP-
HBIX pOJIEH CYMpPYroB, TOJYYarollyl0 Bce OoJbliee
pacmpocTpaHeHue.

Mogaenu ceMeliHo# monmutukw [1, ¢. 74]

1. JIubepansHas. [lomuTHka HEBMeEIIATEIbCTBA
rOCynapCTBa; JKU3Hb CEMbU M €€ OJIaronojydyue Kak
YacTHOE JeN0 TpaXkIaH; IOANEpXKKa TPaJIAIIUOHHON
MOJIEJIH CEMBU KaK CTPATeTHsl YMCHBIICHHS COLHAIb-
HOrO HampspkeHuss. OCHOBHOH THI TOCTIOAIEPKKH Ce-
MBH — HaJIOTOBBIC JIETOTHI

2. KoncepparusHas. [Ipocemeitnast opreHTaus;
MOJAJEPKKA TPAAULIMOHHOM MOJIENH CEMbH C MYXKUHU-
HOM-KOPMHJIBIIEM W KEHIIUHOMN-TOMOX03stiiKkoi. Oc-
HOBHOW THIT TOCHOJJIEPKKH CEMBbH — MaTepHhalibHas
(TIoco06mst, AEKPETHBIN OTIMYCK, OTIYCK IT0 YXOIY 3a pe-
OEHKOM, YCITyTH TI0 YXOAY 3a peOeHKOM OT 3 110 6 1eT)

3. CommanbHo- aeMoKpaTHueckas. I eHaepHOe
paBeHCTBO; 3¢ (HEeKTHBHOE COBMeEIIeHHe Mpodeccro-
HAIILHBIX M CEMCHHBIX POJIeH I MYXKXYWH U JKCHIIUH.
OCHOBHOM TUI TOCTIOAAEPKKH — CEPBUCHAS.

I'pannna HeBMmemiaTeNbcTBa BO BHYTPEHHIOIO
JKU3Hb CEMbH UCTOPUYECKH MOJABMXKHA. FIMEHHO B MO-
JIeTTi CEMEHWHOM TMOJIMTUKH, OCHOBAaHHOW Ha MOJENU U
(hYHKIIMK CEMbBH 3aJI0KCHBI TIPUHIIUITHI TAPMOHUA3AIUU
MyOIMYHOTO M YacTHOTO B chepe ceMeHHBIX OTHOIIE-
HUM.

Kpome Toro, npu paspabdotke Konnenmuwumn HeoO-
XOJMIMO YYWTHIBATh YHUBEPCAIHHBIE 3aKOHOMEPHOCTH
B Pa3BUTHH MHCTHTYTa CEMbH. YHHUBEPCAIbHBIEC 3aKO-

HOMEPHOCTH B H3MECHEHUH CEMBH OOBSICHIIOTCS B KOH-
LETIUH BTOPOTO AeMOTpaUIecKoro nepexoa Kak pe-
3yNbTaTa ABWKCHUS 0OIMIECTBEHHOTO CO3HAHMUS OT KOH-
cepBaTH3Ma K IMPOTPECCUBHOCTH, TIPH 3TOM HOCIETHSS
MTOHUMAETCS KaK TOJIEPAHTHOCTH M BOCTIPHIMYHUBOCTH
K HOBBIM IIGHHOCTSIM M MOJIEJISIM TToBeeHU. B pe3yis-
TaTe mepexoja Hapsay ¢ YHUBEPCAIbHOU TPaIullMOH-
HOW CeMbEH MOTYYaloT PAaCIpPOCTPAHEHHUE Pa3HOOOpa3-
HBIC aJIbTEPHATUBHBIC (DOPMBI COBMECTHOM JKU3HU, IPU
9TOM, OJarojaps MOBBIIMICHUIO 3()()EKTUBHOCTH KOH-
Tpaleniyy, OCYIECTBISIETCS CO3HATENbHOE TUIAHUPO-
BaHUC POXKICHHS KaXI0ro peOeHka. B ycioBusx BTO-
poro aeMorpadu4eckoro mepexojaa MPOUCXOIAT TITy-
OWHHBIC W3MCHEHHS HEIOCPEACTBEHHO B CHCTEME
LEHHOCTEH M MOTpeOHOCTEH KaK JIMYHOCTHU, TAaK U ce-
MbU. [IpOTHBOCTOATH MAaHHBIM W3MEHEHUSM HEBO3-
MOJKHO, OJTHAKO, X 0COOEHHOCTH HEOOXOJMMO 3HATh U
YUUTBIBATh IIPU IIPOBEJCHUY FOCYJAPCTBEHHON CEME-
HOW U JeMOrpauuecKol TMOJUTHKH B COBPEMEHHBIX
ycinoBusx. [lonutuka mOJDKHA 3aKITOYaThCs, BO-TIEP-
BBIX, B 00€CIIeYCHIH KaK MOKHO MeHee 00JIE3HEHHOTO
nepexoja K HOBbIM ()YHKIIASM CEMbH, a, BO-BTOPHIX, B
HCIPABJICHUU BPEMCHHBIX, CICIM(DUICCKUX HEraTHB-
HBIX SIBJIEHUH, CONMPOBOXKAAIOUINX Nepexon [2, c. 8].

Takum 00pa3oM, H3MEHEHHE TOTPEOHOCTEH JIN4-
HOCTH BEJICT K N3MEHEHHIO (DYHKIINN B MOJETICH CeMbU
1 HEM30EKHO JTOJHKHO HaXOIIUTh OTPAXKCHHUE B CeMEl-
HOW OJIMTUKE TOCYAapCTBA.

KoHmermus oprueHTHpOBaHA Ha TMOANCPKKY Tpa-
IUIIMOHHBIX CEMEWHBIX IeHHocTel. OmMHaKko Takas ce-
MeHHas MOJINTUKA HEe YYUTHIBAET COBPEMEHHBIC YHU-
BepCaAJIbHBIE TEHICHIIUN B PA3BUTHU HHCTUTYTa CEMBHU.

C 0JIHO¥ CTOPOHBI, TOCYIaPCTBO OTJAET MPHUOPH-
TeT TPaJAULIMOHHOU IaTpuapXaibHON CEMbE, C IPYron
HE TIPEIOCTaBISIET COOTBETCTBYIONIUX JAHHOW MOJIEITH
ceMeHOM MOJIMTUKU MaTepuasibHbIX rapanTuil. B Kon-
LETIIUA HE 3aJI0’KCHBI MEXaHU3MBI MaTEPUAITEHON ITOJT-
JIePKKH TPpaAUIIIOHHOW ceMbr. KoHenus mpeanoia-
raeT TPYAOBYIO 3aHATOCTh 00OHMX POIUTEINCH, U HE CO-
JEPKUT  MEXaHU3Mbl  IPEOJOJIEHUS]  T'€HIEPHOr0
HEPaBEHCTBA, MPEIOCTABICHHSI CHCTEMBI HAJIOTOBBIX
JITOT CEMBSIM C IeThbMHU. Pacxo/bl Ha MOAJEPKKY Ce-
MbH B Poccur 1o pa3HBIM HUCTOYHHKAM COCTAaBIISIOT
oxoio 1,5% BBII, 4To B HECKOJIBKO pa3 HIKE TOKa3a-
Teselt pa3BUTHIX cTpaH (B ['epmannu okono 9%).

N3ydenne 6a3pl JAHHBIX MO CEMEHHON MOJUTHKE
rocyaapcTB crpad CoseTa EBporibl o3BoJIsIET cenaTh
BBIBOJI, YTO COOTBETCTBYIOIIME JIOKYMEHTHI CTpaH-
Y4aCTHUL, MOCBSLICHHbIE CEMEIHON MOJIMTUKE 3aTpa-
TUBAIOT CJIEYIOIINE BOIPOCHI:

1. OpranuzanioHHOE OO€CIieYeHUE CeMEHHOM
MTOJTUTHKH (CaMOOPTaHU3AIMs ceMel, ceMelHas 1moJu-
THKa TOCYJIapCTBa W TMOJUTHKA TOCYAapCTBA B APYTHX
chepax B3auMOICHCTBHE TOCYIaPCTBEHHBIX OPTraHOB U
0OIIECTBEHHBIX OpPTraHU3aIni).

2. Ilenw ceMeWHOM MONUTHKH.
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3. ®dunaHcoBas MOJMTHKA HANpaBJCHHAs Ha ce-
MBbH (HaJIOTOBast IIOJIMTHKA U (hOpMBI PHMHAHCOBOI MO/~
JIEpKKHU ceMbH). Pacxopl Ha ceMeiHy0 MOJIUTHKY.

4. PoxXIaeMoCTb U PENpOAYKTHBHOE 310pPOBbE.
[Ipodunakruka abopTOB, B TOM YHCIIE PAaHHUX.

5. 3ammra MaTepHHCTBa HA pabodeM MecTe.

6. bamanc cemps-pabora, opraHuzamus ceMmei-
HOTO M IETCKOTO J0CYyTa.

7. VYCIyTH CeMbsIM.

8. CocrosiHe cemeiHOTO TpaBa (IIPaBOBOE pe-
TYJIHPOBAaHUE COBPEMEHHBIX (popM Opaka, COXKHTEIb-
cTBa (KoabHuTalMs 1 KOHKYOMHAT) U IpaB JeTei, Meau-
arysl.

9. CrnoxHble ceMelHble CHTyalluu (Hacwiue B
ceMbe, TeleCHbIe HaKa3aHus JeTel, ICUXoJoruyeckas
MOMOIIb, TOJAEPKKA POIUTENEH, TOJUTHKA B OTHOILIE-
HUH JIUIIECHUS POAUTENECKUX MIPaB U UX OTPaHUYICHHUSA).

B cootBerctBum ¢ KoHnenmueil meixecoobpa3zHo
JUISl TPaXK/1aH C BBICOKOW CEMEMHOI Harpy3kou pas3BH-
BaTh (hOpMBI 3aHATOCTH, TO3BOJISAIOIINE COBMEIIATH Pa-
00Ty C BBIIIOJIHEHNEM CEMEWHBIX 0053aHHOCTEH, TaKHe,
KaK 3aHATOCTH Ha YCIOBHUIX HEMOJHOTO paboyero Bpe-
MeHH, paboTa mo rudkoMy rpaduky WId Ha OMY, a
TaKXKe OKa3bIBaTh HOJACPKKY PAa3BUTHIO CEMEHHOTo
NpeANpUHUMATENbCTBA U pepMepcTBa.

CremyeT OTMETUTh YTO CTAaTyC CEMEHHOro mpen-
MPUHUMATENbCTBA HE OINpeneNieH. 3aKoHoJaTelbHOe
peryaupoBaHue CEMEHHOTO NMpeIIPUHIMATENbCTBA OT-
CYTCTBYET, a CEMbS HE SIBISIETCS] CyOBEKTOM IIPEATIPH-
HUMAaTeIbCKOTO MpaBa. B CBA3M ¢ M3IOKEHHBIM pac-
CMaTpPUBAIOTCS! KOHIENIMH CEMEHHOTO NpeIIpHHUMA-
TENBCTBA KaK OpPraHU3alMOHHO-TIPABOBOH  (opMBI
Be/IeHHsI OWM3Heca, Kak IPaBOBOM PEXHM CEMEHHOTO
MMYILECTBA, IPAaBOBOW PEXXUM JIEITEILHOCTH.

JIBe LienM — NOBBILIEHUE YPOBHSI AKEHCKOM 3aHATO-
CTH ¥ POCT POXKIAEMOCTH — MOT'YT ITOKa3aThCs B3aUMO-
uckmouaromumu. Ho 3to npeny0exaenne; B 1eiicTBU-
TEJNBHOCTH, YPOBEHb POXKJAEMOCTH BBIIIE B T€X CTpa-
Hax, 7€ TaKXe BBIIIE YPOBEHb 3aHATOCTH JKEHIIHUH [3,
c. 2]. TpaguuuoHHas ke MOJENb NPUBOJIUT K CABUTY
KaJIeH/1apsl pOXKICHHH.

U, nakonen, B KoHuenuuu He 3a105keH MEXaHU3M
ee peaym3alnyy, He 0003HaYCHbI CYOBEKTHI HCIIOJHE-
Hus. B cootBeTcTBuM ¢ KoHueniuei, 0CHOBHBIM €€ hC-
MIOJIHUTEJIEM TI0 CyTH siBisieTcsi cyobekt PD. Onnako
HE BCE HampaBiIeHus peanu3anuyn Koxnemnnnu peanu-
3yeMbI B paMKax KOMIIETeHIINU cyObekTa PD.

Va3 Ilpesugenra PO ot 14.05.1996 Ne712 «O6
OCHOBHBIX HaIlpaBJIEHUSIX TOCYAApCTBEHHON CEMEIHOMN
MOJIMTUKW» BO HCHOJHEHHE KOTOporo mpuHATa KoH-
HEeNnus, IpeayCMaTpUBall HHOM MEXaHHU3M €€ pean3a-
muu. OH IpeaycMaTpUBall €€ pealu3alvio Mpexae
BCEro Ha (e/iepabHOM YPOBHE, B TOM YHCIIE CO3/IaHNE
B cocTaBe (hesiepabHBIX OpPraHOB HCIIOJNHHUTEIBHON
BIACTU COLUAJIBHOW HAIPAaBICHHOCTU CIELUATIbHBIE
HoApa3/iesieHus. Ul pa3pabOTKH M pealn3aludl Mep
TOCYIapCTBECHHON ceMeiHOW mnonutuku (pasmen V
VYkaza). Yka3 npenycmaTpuBasl 00ecIiedeHne TOCTION-
JIEPKKH JESITEIIbHOCTH OOIIECTBEHHBIX 00 TNHEHHUI,
0JIarOTBOPHUTENBHBIX (OHIIOB, 3aHUMAIONIUXCS IPO-
O6rmemMamMu ceMbH, Takxke, B omimuue oT KoHnemuuu
IpeaycMaTpuBal CO3JaHNEe MeXaHn3Ma (PHMHAHCHPOBa-
HUS TOCYIapCTBEHHOMN ceMeiTHOM MOIUTHKH.

VYyactue poccHiiCKMX ceMeill B peaslu3aliu rocy-
JAPCTBEHHOI CeMENHOM MOJUTHKHU MPEATNONaraeT, co-
rnacHo KoHueniuu, ux akTHBHYIO POJIb B TAPTHEPCTBRE
C BJIACThI0, OM3HECOM M 00IIIeCTBEHHOCTRI0. CaMa nest
MapTHEPCTBA CEMbH U OU3HECA, pa3BUTHE KOPIIOPATUB-
HO# ceMEMHOM MOIUTHKH, COITMAIEHON OTBETCTBEHHO-
CTH TIPEANIPUHAMATEIHCTBA, IPEACTABIACTCS YAAIHOM.
Onnaxo, B Konneniuu He 0003Ha4eHbI MEXaHU3MBI Ta-
KOTO B3aMMOJICHCTBHSA, HE IIPEIYCMOTPEHEI MIPSIMbIC U
KOCBEHHBIC MEPHI CTHMYJIUPOBaHUS paboTomaTeneil K
Y4acTHIO B TOCYAApCTBEHHON CEMENHON MOJIUTUKE.

B cooTBercTBUM ¢ mocTaBiieHHBIMU B KoHIeTIuu
3a/1auaM¥ BBOJSTCS IICJICBBIC HHIUKATOPHI 3P eKTrB-
HOCTH peaJl3alliy TOCyIapCTBEHHON CEMEMHOM MoH-
THUKHU:

YMEHbIIIEHUE JOJU CeMel ¢ IeTbMH 10 16 JeT B
00ILel YUCICHHOCTH CEeMel, COBOKYIHBIH CperHemy-
IIeBOH JOXOJ KOTOPHIX HI)KE YCTAHOBIICHHOTO TTPOYKH-
TOYHOTO MUHUMYMa B cyObekTe Poccuiickoit denepa-
Y, COKpaIleHNe Yuciia HepaboTaoNMUX POIUTENICH,
POCT IOIH TPYHAOYCTPOCHHBIX TPAKAAH C CEMEHHBIMH
00s3aHHOCTSIMH B OOIIEM YIHCIEC TPYIOYCTPOCHHBIX
rpaXKaaH; yBeJIUUYeHHE YUCIEHHOCTHU JIeTe B BO3pacTe
J10 3 JieT, OXBaYCHHBIX JOIIKOJIBHBIM 00pa30BaHUEM U
yCIIyTaMu 10 IPUCMOTPY U YXOJy; TOCTHXKEHHUE TI0JI0-
JKUTEIBHON TUHAMUKU JeMOrpaduyeckux MmokasaTe-
JIeli; yMEHbIIIEHUE YKCia Pa3BOJIOB; YBEIUUYECHHUE Opra-
HU3AIMA 1 00bEeMa YCIIyT, OPUCHTUPOBAHHBIX Ha Ce-
MeHHOe NMPOBEACHUE OCYTa; YBEIIMICHUE JIOIH CEMEH,
YIIYYIIMBIINX JKIJIUIIHBIE YCIOBUS, B OOIIEM YHCIE
ceMel, TMPU3HAHHBIX HYXTAIOMIUMUCS B yITyUIICHUH
JKIUTUIIHBIX YCIIOBHI; COKpAIICHHE TOIH AeTeH, He Mo-
JMyYaroIluX aJMMEHTH B TIOJHOM O0BEMe, B OOIIei
YHCIICHHOCTHU JeTel, MMEIOMINX TPaBO HAa TOJIy4YCHUE
QIMMEHTOB; YMEHBIIEHUE YUCIIa OTKA30B OT HOBOPOXK-
JIEHHBIX B POJWIBHBIX JIOMaX; CHH)KCHHE YHCIIa BO3-
BpaTOB JIeTeH M3 3aMEeUIAlOIINX ceMel B OpraHu3alluu
JUTSL IETEH-CUPOT U JIeTEH, OCTABIINXCS 0€3 MOMeYeHHUs
poauTenei;

CHIDKEHHE IO JeTeH-CHpPOT W JAeTeil, ocTaB-
mmxcs 0e3 MoNeYeHHst POIUTENICH, B 00 YnCIIeHHO-
CTH JETCKOTO HACEIICHHS;, YBEIMUCHIE JOIH AeTei-Ch-
POT | JIeTei, OCTaBIINXCS 0Oe3 MOTEYCHUS POJUTEICH,
BOCIIUTBIBAIOIIMXCS B CEMbsIX IpaxaaH Poccuiickoit
Oeneparyn, B 00IIEM YHCIE AETEH-CHPOT U JETEH,
OCTaBIIUXCS 0€3 MOTMEeYEHUS POAUTEIICH.

HccnenoBaTenssMu 0TMEYAETCsI, UTO 1O PSTY TIPH-
YUH W3MEHEHHE JIeMOTpPapUIECKHX CTaTHCTHYCCKHUX
TOoKa3aTeJiell He MOKET B MOJHOM Mepe OTpaxkaTh pe-
3yJIbTATUBHOCTh CEMEWHOM MOJUTHKH, CJIEI0BATEIHLHO,
HE0OX0IMMO BBIOUPATH JPYTHE MHIUKATOPHI OLEHKH.
VYcenemHas ceMeiiHas MOJMTHKA IMpenrnoiaraeT yiyd-
IIEHHE WHCTUTYLUHMOHAIBLHOM Cpellbl HA MHOTHMX PBIH-
Kax: TPyJAa, COUHAIBHBIX YCIYI U KHJIbs, MOTPEOH-
TenbcKUX M mpod. IlokazarensiMu yCHEmHOCTH AJis
PBIHKA TPYAa CTAaHYT: POCT 3aHATOCTH M CHUKECHHUE 0€3-
PpabOTHIIBI, 3aHATOCTh HA JIBTOTHBIX YCIOBHUSAX, HETOJ-
HBII pabounii IeHb, yPOBEHB ITOITOTOBICHHOCTH MYX-
YUH U KEHIIWH, TOKa3aTeIN TeHIEPHON TUCKPUMIHA-
MY TIpY TIpreMe Ha paboTy W B 3apabOTHOM IuIaTte,
pa3BUTHE CEMEHHOTO MPEANPUHUMATENLCTBA. Y CIIeI-
HOCTh TIOJIUTHKH B 00JacTH OOECTieueHUs] JOXOIOB U
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651arocOCTOSTHHSL CEMEN ONpeeNsieTCs] BEMMYUHOM CO-
BOKYITHOTO JJ0XOJla CEMbH (M3 Pa3iIM4YHbIX HUCTOYHHU-
KOB) M JJ0XO/ia Ha AYIIY, COOTHOIIEHHEM JI0XOJIOB Ce-
Me# ¢ MPOKUTOYHBIM MUHHUMYMOM, 10JIeii OeTHBIX ce-
Mel pa3INYHBIX COLMATIbHO-AEMOrpapUIeCKUX TUIIOB,
nonielt B BBII cpencTs Ha monepxky ceMen, Joei ce-
Meii — morygaTeneit mocodwuii [2, c. 17].

D¢ hekTHBHOCTh pa3BUTHI U PaOOTHI CIYKO IO
IUTAaHUPOBAHUIO CEMBH MOXKET XapaKTepH30BaThCs AH-
HaAMHKOH 9rcia abopToB (TEHACHIWS K COKPAIICHHUIO)
U PacTIpOCTPAHCHHOCTHIO M JOCTYITHOCTHIO COBPEMEH-
HBIX CPEACTB KOHTpauenuuu (pocT), 4TO OCOOEHHO
B)XHO B YCJIOBHUSIX BTOPOTO JIeMOrpaduuecKoro mnepe-
xona [2, c. 18].

B nenom, Konnenuus npotuBopeuuna. B Heit He
3aJI0’KeHa MOCJIE0BATENIEHO MPOBOJUMAs Uepe3 BCIO
KoHnenuuro Mojens ceMeiHHOM NONNTHKH, HopMHDY-
fommas OajaHC 4YacTHBIX W ITyOJIMYHBIX OTHOIICHHWH B
a10i1 ctepe. IIpoBosrmamaemasi TpaguIHMOHHAS MO-
JeTb CeMbU TpeOyeT 3HAYUTENbHOH MaTepHaIbHON
MOJIEP)KKA CEMBH CO CTOPOHBI T'OCYZapCTBa, OJHAKO
MEXaHN3MBI Takol nmojaepxku B Konuennuu He 060-
3HaueHbl. B TO ke BpEMs MpejiaracMbI€ B KOHHGHHI/II/I
Mepbl CKOpee OpUEHTHUPOBAHBI Ha MOEIb CYIpYKe-
cKoii cembu. HecMOTps Ha 0003HaUCHHBIC HETOCTATKH,
pa3paborka KoHIleniuu sSBISETCS BaKHOW BEXOil Ha

VK 346. 2

IIyTU K COBEPIIEHCTBOBAHUIO MOJAEIM T'OCYIApCTBEH-
HOH cemeiinoit monutuku B Poccun. Konuenuus tpe-
Oyer nanpHelmieil pa3paboTKU MporpaMm, B KOTOPBIX
OyIyT MpONKCaHbl MEXaHU3MBI ee peann3anuu (opra-
HU3aLMOHHbIE, (PUHAHCOBHIC U ITPOY.).

B Konuenuuu oTCyTCTBYET BHIEHUE KOHEYHOMH
LeIM peanu3anuu ceMeiHol nonutuku. Ilo Hamemy
MHEHUIO, 3TO YAOBIETBOPEHHOCTh CEMEIHOMN KU3HBIO,
CUacThE B CEMbE, a HE TOIBKO JeMorpadiecKue moka-
3aTeny. YK€ eCTh NPHMEpHl ToCyIapcTB, 03a00THB-
IINXCSI CHaCTHEM CBOMX IPaXKJaH, U CO3aBIINX MuHH-
ctepctBa cuacTtbs (OAD u byran).
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®enepanbHbIM 3ak0HOM OT 03.07.2016 Ne 315-03
«O BHECEHMM M3MEHEHMH B 4acTb HEpBYr0 ['paxnaH-
ckoro xonekca Poccuiickoit denepanyu U OTAEIbHbIE
3aKOHOJATeIbHbIC aKkThI Poccuiickoit @eneparum (1a-
nee — 3akoH Ne 315-®3) B 1. 21 cr. 1 I'pK P® 6putn
BHECEHbl U3MEHEHMS: TEKCT «3JaHUH, CTPOCHUU WM
COOPYKEHUI» UCKITHOYMIN U3 TIOHITHUS MapKOBKH. B 1.
29 ct. 1 I'pK P®, xoTOpHIii 3aKpEIUIEHO MTOHATHE Ma-
HIMHO-MECTa, KOTOPBIM SBJIACTCS IpeJAHAa3HAUYCHHAs
UCKIIOYUTENBHO JJS pa3MeIleHHs TPAaHCHOPTHOTO
CPeICTBa MHIMBUAYAIIbHO-ONPEJENIEHHas 4acTh 3]a-
HUSI WIA COOPYXEHUsI, KOTopas He OorpaHu4eHa JIM0o

YaCTUYHO OTrPAaHWYCHA CTPOUTEIBHON WM WHOH
orpaxaroleld KOHCTPYKIMEeH M TpaHHULBl KOTOPOI
OINMCaHbl B YCTAHOBJIEHHOM 3aKOHOJIaTEIbCTBOM O I'OC-
yIapCTBEHHOM KaJaCTPOBOM ydeTe mopsiake. [ paHutipr
MalIMHO-MECTa B COOTBETCTBUM C 1. 6.2 cT. 24 3akoHa
0 TOCYIJapCTBEHHOW perucrpanuu HEIBUKUMOCTH,
ONPENIETSAIOTCS TPOEKTHOM JIOKYMEHTAIMel 31aHus
(coopyxenust) 1 0003HAYCHBI WM 3aKPETUICHBI JIUIIOM,
OCYIIECTBIISIONIAM CTPOUTEIHCTBO MU HKCILTyaTaIHIO
3maHus (coopyxeHwus ), Tu00 obnamareneM mpaBa Ha
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MAaIlIUHO-MECTO, B TOM UHUCJIE IIyTEM HAHECEHUs Ha IO~
BEPXHOCTbH MOJIAa WIIU KPOBIIU Pa3sMETKU (KPAcKOH, ¢ UC-
MOJIb30BaHUEM HAKJIEEK WIIM HHBIMH CIIOCO0aMH).

Ha nanubiii MOMEHT MalnHO-MecTa oTHeceHbI ['K
P® k 00BekTaM HeJBIKUMOrO mMymectBa (ct. 130)
[1].

[TockonbKy H0IT0E BpeMs CTaTyC MaIllHHO-MeCcTa
OCTaBaJICsl HEOTPEACTICHHBIM, HHTEPECHO PAaCCMOTPETh
KakuM 00pa3oM pa3BHBAJICA IMOAXO] K IPAaBOBOMY pe-
TYJIHPOBAaHUIO MX CTaTyca.

CornacHo Hopmawm u mipaBriTaM mpOeKTHPOBAaHUS
IUTAHUPOBKY U 3acTpoiiku r. Mocksa MI'CH 1.01-99 m.
9.3.1 [lns TeppuTOopuM ropoaa, oKpyra, paioHa, MUK-
popaiioHa 0011yI0 MOTPEOHOCTH B MAIlIMHO-MeCTax JUIst
XpaHEHHs JIETKOBBIX aBTOMOOWIICH (u3nueckux iy
clefyeT NMpUHUMATh B KonudecTBe He MeHee 320 Ma-
muHo-MecT Ha 1000 sxuteneit. Mcxos U3 3TUX HOpMa-
THUBOB HETPYIHO MPEJICTABUTH 00HEM BBOAUMBIX B IKC-
TUTyaTaliio MAallMHO-MeCT. B Takux YCIIOBHSIX Kaza-
Jach CTPAHHOW HEOTPEACTICHHOCTD IPABOBOTO PEXKIMa
MAaIIHHO-MECT B POCCHHCKOM 3aKOHOIATEIbCTBE.

CremyeT OTMETHTB, YTO TEPMHUH «MAIIMHO-ME-
CTO» HE SABJISIICS €AMHCTBEHHO HCIIOJIB3YEMBIM IO OT-
HOIIEHUIO K MeCTaM XpaHEHUs aBTOMOOWIIEH, He UMe-
IOIIMM CTeH. Taxoke NMpUMEHSJICS TePMHUH «IIapKOBOY-
HOE MECTO», «MaIIMHOMECTO». TepMUH MapKOBOYHOE
MecTo BeTpevaiics B I'pagoctpoutensHoM koznekce PO.

B CII 113.13330.2012. CBox npaBui. CTOSHKH
aBToMOoOwMIIeHt. AxryanmsupoBanHas pemaxiust CHull
21-02-99* nns 0603HAYEHUS MECT XpaHEHUS aBTOMO-
Omiiell MCIONB3YIOTCS pa3HBIE TEPMUHBI, 0003HAaYAIO-
I Pa3INIHBIC THITHI TAKIX MECT: aBTOCTOSHKA, aBTO-
CTOSIHKA C TOJTYMEXaHU3UPOBAHHOW IMapKOBKOH, ra-
paxx, TapaX-CTOSIHKAa, MEXaHW3UPOBAaHHAsS CTOSHKA,
Ha/I3eMHasl aBTOCTOSIHKA OTKPBITOTO THIIA, Ha/3eMHas
ABTOCTOSIHKA 3aKPBITOTO THIA, 00BaJIOBaHHAs aBTOCTO-
SIHKa, INIOCKOCTHAs aBTOCTOSIHKA, MIOJ[3¢MHAasl aBTOCTO-
sIHKa, roMeuleHue s xpaHenus. [loa aBTocTosHKOM
(aBTOCTOSIHKA, Tapa)x-CTOSHKA) MOHMMAETCS 3JaHue,
COOpyKeHHe (JacTh 31aHUs, COOPYKEHUS ) WIH CIICIIH-
anpHash OTKpHITasg IUIOIAAKA, IIpeJIHA3HAYCHHAs
TOIBKO TSI XpPaHEeHUS (CTOSTHKH) JISTKOBBIX aBTOMOOH-
JIeH U IPYTHX MOTOTPAHCIIOPTHBIX CPEICTB.

Tunm XxpaHeHHsT aBTOMOOWIISI Ha aBTOCTOSHKE
TaK)Ke MOJKET OKa3bIBaTh BIMSHHUE HA CIIOCO0 ee MHIH-
BUAyaIn3alui. XpaHeHHE aBTOMOOMIEH MOXET OCy-
IIECTBIIATECS B OTACIBHBIX O0Kcax (OOKCOBBIH THII),
BBIE3]T M3 KOTOPBIX OCYIIECTBISAETCS HEITOCPEICTBEHHO
HapyXy WJIN Ha BHYTPEHHHH mpoe3n, MO0 B o0meM
3aje ¢ BBIE3JIOM Ha OOImMi BHYTpPEeHHHUH mpoesn (Ma-
HEXKHBIN THIT).

JeiicTBoBaBIIEe JO BHECEHUS U3MEHEHHM 3aKOHO-
JIaTeIbCTBO MPEIOCTABISIO BO3MOMKHOCTh PETHCTPA-
IIMM TIpaB Ha OOBEKTHI, UIMEIOIINE TPH U3MEPEHHSI, B TO
BpeMsI KaK MalllMHO-MECTO TAKMMH CBOWCTBAMH HE 00-
nanaet. [lomemenus, npaBa Ha KOTOpbIE MOAJIEKAT pe-
THCTpAllMH, JOJDKHBI OBITH HM30JMPOBAaHBI M 000C00-
JICHBI, 0 4YeM HEOJHOKPAaTHO co00mano MHHAIKOHO-
MpPa3BUTHUSA B CBOMX MMUChMax (tmcemo
MunskoHoMpasputus oT 24.02 NoJ123u-501, ITucemo
Munskonompazsutus P® ot 09.12.2009 N J123-4171,
ITucemo MunskoHOMpasutus ot 25 uionst 2011 r. N

J23-3155, nuceMo MUHAIKOHOMpa3BUTHS OT 26 Mas
2015 r. NeOI'-[123-7475)

CxuagpIBasiach Clefyrollas MNpakTUKa M0 Peru-
CTpalliy NpaB Ha MAIIMHO-MECTa:

1. Perucrtpanus o0muiei 1071eBoi COOCTBEHHOCTH
Ha TIOMEIICHHE.

2. Perucrpamms MammHO-MeCTa KaK H30JHPO-
BaHHOTO HEKMJIOTO ITOMEIICHHUS B CITydae HAINIHS Ka-
JACTPOBOTO TACTIOPTA.

3. OTka3z B perucTpanyi MamuHO-MeCT, II0-
CKOJIBKY OHH HE SIBJISIFOTCS 00bEKTaMH HEIBI)KIMOCTH.

Ha mpakTuke BO3HHMKANIM BOMPOCH O MPABOBOM
PEKMME MaIIMHO-MECT HE TOJIBKO B CBSI3U C UX 000pO-
TOM, HO U COJIEP’)KaHUEM M OIUIATOM KOMMYHAaJbHBIX
ycayr. Ilo oqHOMY M3 fien cyA NpHIIeN K BEIBOJY, YTO
UCTEII, BIISISICh COOCTBEHHUKOM HEKUJIBIX TOMEIICHUN
B BUJIE MAIlIMHO-MECT, HEPA3PHIBHO M KOHCTPYKTUBHO,
CBSI3aHHBIX C MHOTOKBAPTHPHBIM KHJIBIM JOMOM, 00s-
3aHa Y4acTBOBAThH B pacxojlaX 3a CoAepKaHUe MPHUHAI-
JeKAIUX e Ha TpaBe COOCTBEHHOCTH IOMEIICHHA,
KaK ¥ 00s[3aHa OIIa4iBaTh IPEIOCTABICHHBIE KOMMY-
HanbHBIe yerryru (Pemenne mupoBoro cynpu Cymed-
Horo y4yactka Ne24 I{entpanbHoro paiiona r. Xabapos-
cka ot 8 mast 2015 r. mo memy Ne 2-556/2015). ITo apy-
romy nery rulOkyro nosuiuio 3ausn [pesnauym BAC,
KOTOPBIIf OTMETHII, YTO OTHECEHHE [TOJI36MHOT'0 rapaka
K 0011[eIOMOBOMY MMYILECTBY IIPU OTIPEICICHUH MO/~
JISKALIETO0 MPUMEHEHHI0 Tapuda Ha AJIEKTPUYECKYIO
SHEPTHIO C MOHWKAMIM K03} duimenrom He 3aTpa-
THBAET IpaBa COOCTBEHHOCTH TpakJaH Ha MalllTHHOME-
cra ([locranoBnenme IIpesmmuyma BAC P®D ot
24.09.2013 N 6037/13 no neny N A40-29754/12-127-
277).

O00pOT MaIIMHO-MECT OBLT 3aTPYAHEH B BUY He-
OTIPEJICIEHHOCTH UX NPAaBOBOTO pexnMa. Beiiesmuce
CJIeIyIOLIHE CIIOCOObI Mepeaayn MpaB Ha MalIMHO-Me-
CTO: YCTyIKa IpaBa TpeOOBaHH IO JOTOBOPY JOJIe-
BOT'0 Y4aCTHS B CTPOUTENIECTBE, KYIUIA-TIPOJaka JI0JIH,
noroBop gapeHus. OTCyTCTBHE ONPEAEICHHOCTH I103-
BOJISIJIO 3aCTPOUIIMKAM YKIOHATHCS OT Mepeaayy ImpaB
Ha MamuHo-mecto. B Onpenenennn [lepmckoro kpae-
Boro cyaa ot 23.07.2012 o gemy N 33-5279 obpameHo
BHHUMaHHE, YTO CCBUIKA B JKaJio0e Ha TO, YTO MapKOBOY-
HOE MECTO KaK 00BEKT HEABIKUMOCTH HE CYIIECTBYET
[0 TPHYUHE OTCYTCTBUS PErHCTPAlldU IpaBa Co0-
CTBEHHOCTH Ha HETO, B CBS3M C YEM €ro Heslb3s ObLIo
nepeaaTh, OCHOBAaHHEM K OTMEHE PEeIIeHHS Cya He sB-
JISIETCA, TOCKOJIBKY CYIIECTBOBAaHHE OOBEKTa HEIBH-
JKUMOCTU Kak 00BeKTa TPaJ0CTPOUTENILHON JesATeNb-
HocTH 3akoHomareneM (3akoH "O rocymapcTBEHHOM
kanactpe HeaswxkuMmocTu'", [Tonoxkenne o6 opranmsa-
uun B Poccuiickoit ®eaepauuu rocyaapcTBEHHOIO
TEXHUYECKOT'0 yueTa U TEXHUYECKON MHBEHTapu3aluu
00BEKTOB KAITMTAIEHOTO CTPOUTENBCTBA, YTB. [IpaBu-
tenbcTBOM P® ot 4.12.2000 r. N 621, 3akon "O rocy-
JIApCTBEHHOM PErucTpalyu NpaB Ha HEIBUKUMOE UMY-
mectBo 1 caenok ¢ HuMm", ['K P®), He mocraBneHo B
3aBHCHUMOCTH OT HAIWYHs JINOO OTCYTCTBHUS PETHCTPa-
1MUY TIpaB Ha HETO.

PaccmarpuBas WckH BiamenbleB MAaIIWHO-MECT
CyIBI HCXOIVIIN U3 TOTO, BBEIEH JIM B AKCILTyaTaIHIO
KIJIOW JTOM, TIOATIMCAH JIM aKT IpUeMa-Tiepeaddl u
MIPOU3BE/ICHA JIU OIJIaTa MOJIHOM CTOMMOCTH MAIIMHO-
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MecTa I10 JI0T0BOpY, YCTaHABIMBACT HAJIMYHE JINOO0 OT-
CYTCTBUE MHXEHEPHBIX KOMMYHHKAIMH 110]] BO3BEICH-
HBIM OOBEKTOM HEABWXHMMOCTH. AHamM3 CyaeOHOM
MPAKTHKK TOKa3bIBAET, YTO HMCTIBI, KaK MPaBUIIO, HC-
TIOJTE30BAJIH CJIEIYIOIINE CIIOCOOBI 3aLUTHI: PACTOPIKE-
HHE JIOTOBOpPA, 00sg3aHNE TIepeaaTs JOKYMEHTHI, He00-
XOJMMBIC IJIsI PerHCTPallii IpaBa COOCTBEHHOCTH 3a
MAaIIHO-MECTO, O0sI3aHMe TIepeiaTh MAIIHHO-MECTO, U
MpU3HAHUE TpaBa COOCTBEHHOCTH HAa MAIIHHO-MECTO
(amennsAmoHHOE oTpeiesieHne MOCKOBCKOTO TOPOJI-
ckoro cyna ot 16.11.2012 mo gemy N 11-25979, pere-
HHE MBITHIIMHCKOTO TOPOJICKOrO cyzna MOCKOBCKOM
o6nactu ot 24.01.2012 mo gey Ne 2-764\12, Omnpee-
nerue BepxoBHoro Cyma P® ot 24.09.2013 N 88-
KI'TIP13-10)

Kymist npogaxa MalinHO-MecTa 3a4acTyIo Byajn-
poBajach JOrOBOPOM JAapeHUs, YTO MO3BOJISIIO 000MTH
HEOOXOMMOCTh COONIOACHUS TPEHUMYIICCTBEHHOTO
MpaBa MOKYIKH HHBIX YYaCTHUKOB JTOJICBON COOCTBEH-
HOCTH. PacmpocTpaHeHa mpakTHKa pealn3alud Ma-
IIMHO-MECT Ha YCIIOBHAX aKIWU (HapuMep, B Jap Mpu
MOKYIIKe KBapTUpHI). B cirydae ecnm mpojasen yKio-
HSJICA OT COOMIONCHMs YCIIOBHM aKIUHM, CyAbl MCXO-
JIATH U3 TOTO, 4TO PeKJIaMa C IPeAsIoKEeHHEM MaIIUHO-
MecTa B OAapOK MOKYNAaTe0 KBapTHPHI HE SIBISIETCS
odeproii, NOCKOJBKY HE COAEPIKHUT BCEX CYLIECTBEH-
HBIX YCIIOBHH TOTOBOpA (aNeuIALHOHHOE ONpeIeIeHUe
Bouoronckoro o6nactaoro cyna ot 05.10.2012 N 33-
4151/2012, amennsAmuoHHOE ompeneneHue MOCKOB-
ckoro ropozackoro cyna ot 30.05.2012 no geny N 11-
7883).

Kopens npo0ieMbl pU3HAHHUS MAIIMHO-MECTa B
KadgecTBe 00BEKTa HEABIKUMOT'O HMYIIIECTBA KPBUICS B
OTCYTCTBUH METOJIWKH ero HHANBHAyatn3auuu. [Ipen-
JlararoTcsl pasiuYHbIe CIOCOOBI HMHIMBHIYATH3AaLUU
MAaIIMHO-MECT: OT HaHECEHHUs pa3sMEeTKH Ha TON, IO
YCTAaHOBKH MEXKEBBIX 3HAKOB, 110 aHAJOTUHU C 3eMEJb-
HBIMH y4aCTKaMU.

C npyroii CTOpPOHBI, OCOOCHHOCTh OOBEKTa IMO-
POXK/Taa MBICITH O BO3MOKHOCTH CYIIECTBOBAHHS BEIIl-
HBIX TIpaB Ha pOJIOBHIe Bemu. Mccnemyst KpuTepuu oT-
TpaHUYCHUS] HWHIUBUIYaTbHOW BEIIH OT POJOBOH,
MOKHO BBIICTIMTH YHUKAIBHOCTH, OTICIUMOCTH Be-
e, Ho, TMOoXKaIyH, MPUHINIHATHHOE OTINIHE POIO-
BOW BELIW OT WHIMBHUIYaIbHO-OINPEAEIEHHON — 3aMe-
HUMOCTh. Takxke He0OXOJMMO OTMETUThH YTO I'paHUIA
MEX1y UHIUBHUAYAIbHO-OTPEeICHHBIMH H POJIOBBIMHU
BelllaMK yclioBHA. IHMBHyalbHbIE BEIIX MOTYT Ipe-
BpaIaThes B po1oBBIe M HA000poT. Kpome Toro, He 00-
XOAMMO pa3iinyuaTh MOHATHE MHIAMBUAYaJIbHO-OTIPEIe-
JICHHOW W WHAWBHUIyaJIM3NPOBAHHON (BBIIEICHHOM,
000COOICHHOM OT IPYTrHX) Bemu. B KOHTEKCTe uccire-
JyeMo# mpoOieMaTHuKy, HarpuMmep, U3BECTHO, YTO B
MIOMEIEHUH €CTh ONPE/ICIEHHOE KOJIMYECTBO MaIlIMHO-
MECT, U BJIACIBbIBI aBTOMOOHIICH MOTYT XpPaHHUTh CBOU
aBTOMOOWIIN Ha JIFOOOM CBOOOHOM MECTE WIIH OTIpeie-
JWUTH TIOPSIOK IIOJb30BaHMS HMMH 110 COTJIAIICHUIO
Mexay coboi. Torma mMammHO-MECTO BIOJTHE MOXKET
He OBITh WHAWBHIYaTbHO-ONpEAeTIeHHON Bempio. Ho
TAKOM IMOAXO0J] UIET Bpa3pe3 ¢ MUBIIINCTHIECKIMH TPa-
munusaMu. Kpome Toro, ¢ TOYKH 3peHHs IPaBOBBIX MO-

CIIEAICTBUN OTTPAaHUYEHUS: WHAMBUIYaIbHO-ONpEnae-
JICHHYI0 BeIllb MOXXHO BUHAMIUPOBATh, POAOBYIO —
HeT.

Jlpyrum crocoboM IpeoJioeHusl MPaBOBOM He-
OIPEAEIEHHOCTH PeXUMa MaIInHO-MECT MOTJIO OBITh
N3MCHEHHE TIOHITHUS HEAABUKNMAsI BEIb M YIIPOIICHNE
TpeOOBaHNH K WHAMBHIAYAIH3alUHd M 000COOICHUIO
00BEKTa HEABIKUMOCTH (WMCIOJIB30BAHUE MAapKH-
PpOoBKH, GUKIKI TpEXMEPHOCTH | T.11.). JInOo BoBCce HE
MIPU3HABATh MAIINHO-MECTa CaMOCTOSTEIBHBIMU 00b-
€KTaMH HEJBIDKMMOTO MMYyIIecTBa. Bce 3T moaxozsl
TpeGOBaIM M3MEHEHUS CIOKMUBLIMXCS OOIIMX HOPMBI
IpaXJaHCKOT'O 3aKOHO/ATENIbCTBRA.

ITockonbky OOGOPOT MAIIMHO-MECT 3aTparuBal
LIMPOKHUH KPYT MyOIMYHBIX ((PUCKATBHBIH, IPaBONOPS-
JIOK, €TUHCTBO NPAKTHKH, HHTEPECHl OOJBIINX IPYII
COOCTBEHHHUKOB) M YaCTHBIX HHTepecoB, [Ipe3unenTom
P® Op110 MOPYYEHO MOATOTOBUTE U BHECTH B ["ocmymy
3aKOHOIIPOCKT, TPHU3HAIOIINA MalIMHO-MecTa B 37a-
HUSIX HEABWXHMBIM UMyIIecTBOM. [TombITKY yperymnm-
pOBaTh IPABOBOH PEKUM MAIIMHO-MECT MPEATPUHH-
MaJIICh HEOTHOKPATHO.

3akoHomnpoekT Ne 242396-6 O BHECEHNHU U3MEHE-
HUU B OT/IEJIbHbIE 3aKOHOJATENIbHbIE aKThl Poccuiickon
Deneparyy (0 NPU3HAHUU MAIIMHO-MECTa CaMOCTOs-
TENbHBIM OOBEKTOM HEABHXMMOI'O MMYILIECTBA) ObLI
OTKJIOHEH B [IEPBOM YTCHUHU.

3axoHomnpoekT PenepanapHOro 3akoHa N 558636-
6 "O BHECEHMM HM3MEHEHHIH B OTIEIbHBIE 3aKOHOIA-
TenbpHBIe akThl Poccuiickoit @eneparuu” (o mpu3Ha-
HUM MaIIMHO-MeCTa 00BEKTOM HEJBIKUMOTO MMYIIIe-
cTBa) OBII BHECEH Ha paccMoTpenne ['ocynapcTBeHHOM
JlyMbl, HO 1oroe BpeMs He paccMaTpHBAJICS.

3akoHONpoeKT "O BHECEHUH U3MEHEHU B CTAThIO
2 u crarpio 20 denepanpHoro 3akoHa "TexHUUECKHiA
periaaMeHT O 0e30MacHOCTH 3/1aHUM M COOpYKEeHHUi"
Takke ObUT cHAT ¢ paccmotpenus Coserom ['ocynap-
ctBeHHoi {ymsl Cosera @enepanuu PO.

IIpoektom @enepanbHOro 3akoHa MMHIKOHO-
mpazButusi ot 24.08.2015 «O BHeceHUU W3MEHEHUN B
OTJIeNbHbIE 3aKOHOAATeNbHbIe akThl Poccuiickoin de-
Jepanui (B 4aCTH BOBJICYECHUS B TPaXKIaHCKUH 000pOT
TUTOIIA/IOK, SIBIISIOIINXCS YacTsIMU 34aHUS UM COOPY-
KEHUs)» TpeuIaraeTcsi OTHECTH IUIOMIAAKY K HEIBH-
KMMOMY HMYILIECTBY, IIPH 3TOM COOCTBEHHHUKY ILIO-
IIaJIKK TaKkKe OyaeT IpHUHaAIeKaTh A0S B IIpaBe cod-
CTBEHHOCTH Ha oOIIee HWMYIIECTBO JKHJIOTO OMa,
COOTBETCTBYIOIIHE H3MEHEHUS JOJDKHBI OBITh BHECECHBI
B 4. 1 'K P®. B XXunummnsiii, 3emensabiii u ['pamo-
CTpOUTENbHBIN Koaekc P® BBOAMTCA TEPMUH «ILIO-
maakay. Y. 2 cr. 2 DenepanpbHOro 3aKoHa OT
30.12.2009 Ne 384-03 «TexHudyeckuil peraaMeHT O
0€3011acCHOCTH 31aHUH U COOPY)KEHHID IpeasIaraercs
JIOTIOJTHUTBE ITyHKTOM 15.1 cnenyromero comep:kaHus:
«TUTOIIAJIKa — OTIpeJieJIeHHast B COOTBETCTBUH C (hejie-
pPaJIBHBIM 3aKOHOM YacTb 3[aHHsS WIA COOPYKEHHS,
IpeJHa3HAYeHHas AN CTOSHKM  TPAHCHOPTHBIX
CPEICTB WM pa3MEIIeHUs] TOPTrOBBIX OOBEKTOB M HE-
OTrpaHMUYEHHAasl CTPOUTEIbHON KOHCTpYyKIMeil. Beectu
B @enepanbubiii 3akoH OT 13 uromst 2015 1. Ne 218-D3
«O ToCynapCTBEHHON pPErncTpanvyl HEABHKHMOCTH»
TEPMHUH I[UIOMIaZKa. MECTONONOKEHNE IUIOIMAAKA
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YCTaHaBJIMBACTCSl MOCPENCTBOM TI'paMuecKoro OToo-
pakKeHUsI TPaHULIBI FEOMETPUUYECKOH (QUTYPBI, COOTBET-
CTBYIOIEH KOHPUTYpaAIMH TUTOMIAIKH, HA TUIAHE dTaXa
WM YaCTH ITaXka 3/1aHus MO0 COOPYKEHUs, a IIpHU OT-
CYTCTBHM ITAKHOCTH y 3[aHUS WIU COOPYXKEHUS Ha
IUIaHE 3/1aHWS WM COOPYKEHHMS JIMOO Ha IJIaHE COOT-
BETCTBYIOIIEH YaCTU 3aHUs WIH COOPYXKEHHUS, C yKa-
3aHHEM PACCTOSIHUN MEXIy XapaKTEepHBIMH TOYKAMU
TpaHUIBl TUTOMANKH (MMHEHHBIX IMPOMEpPOB YaCTeH
TPaHHMIBI) IDIOMAAKNA U PACCTOSIHUM OT XapaKTEPHBIX
TOYEK I'PaHMIBI IUIONIAJKU 1O HE MEHEE YeM ABYX Me-
TOK, 3aKPEIUICHHBIX B IEPEropoAKax WIN NepeKphITHIX
31aHus, coopyxeHus. Baectu B DenepanbHblil 3aKOH
ot 30 nexabps 2004 roga Ne 214-®3 «O0 yuactuu B
JIOJIEBOM CTPOUTENBCTBE MHOTOKBAPTUPHBIX IOMOB U
MHBIX 00bEKTOB HEABWKUMOCTH M O BHECEHHH U3MEHE-
HUH B HEKOTOPBIE 3aKOHOATEbHBIE aKThl Poccuiickoi
Denepanum» TakKe TOMOJHUTH TAKUM OOBEKTOM Kak
«wromankay. [lnomanka, Mo cMeICTy MpoekTa, bosee

VJIK 340

LIMPOKOE TMOHATHE, BKIIOYAMOIIEE MOMUMO MAIIAHO-
MECT ¥ MHBIC BHIIBI IIONIAJIOK, HAIPUMED, TOPTOBBIC
IUIOIAIM B TOPTOBBIX IIEHTPAX.

Takum 00pa3oM, 3aKOHOAATENIb OTXOIUT OT TIOHH-
MaHUsl HEJBM)KAMOTO HMMYIINECTBA KaK MOMEIICHUS
(00OBeKT, IMEIOLTHIT TPH U3MEPEHHUS), H BBOIHUT B 000-
pOT TepMHuH IUIOmMAAKa (KaK IUIOCKOCTh) M HIET MO
ITyTH €€ WHANBUAYAIN3AUN U 000CcO0IeHUS.
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Abstract:

In order to define the concept of "legal support of social work™ and to identify its essence, content, consider
in more detail its two main components - "legal support” and "social work". Legal security should be understood
as what is provided by the law, provides sufficient material means for work, makes it possible, valid, feasible.

Knroueswie cnosa: npaeo, coyuajibroe, 06ecneltel-me, BO3MOIHCHOCNTb, CYWECMBEHKHO, pACCMOMPEHUE.
Key words: law, social, security, opportunity, greatly, consideration.

C YY€TOM TAKOI'0 MOHMMAaHUA IMTOHATHUE ITPABOBOI'O
obecreueHns MPEXKIE BCEr0 MPUOOPETaeT BCE CYIIle-
CTBCHHBIC IIPU3HAKH, KOTOPBIC OTIIMYAIOT IMPAaBO KakK
PErYJIUPYIOLIYI0 CUCTEMY. DTO €ro roCyAapCTBEHHO-
BOJICBO XapaKTep, HOPMATUBHOCTH U BIIACTHO-PETYIIsI-
TUBHas npupona. [IpaBo TpU3BaHO YIOPSIOYHBATE,
peryIupoBaTh, HOPMAITU3UPOBATH OOMICCTBEHHBIE OT-
HomeHnss. OHO BBICTYIACT KaK MPOTHUBOIOJIOKHOCTH
MPOU3BOIY, 311y, OCCIOPAIKY, XaOTHIHBIM HEYyperyIu-
POBaHHBIM OTHOIICHHSAM. [IpU paccMOTpPEHHH TaKKe
BO)XHO YYHTBIBATh CYIIHOCTb MpPaBa, KOTOPOE HUMEET
JIBa acleKTa: C OJHOI CTOPOHBI, 1H000E MPaBO — 3TO
npexae Bcero perynstop (GopmanbHash CTOpOHA); C

JIpYroi, — JaHHBIH PEeryasTop OOCIYyKHBAeT YbH-TO
HHTEPECHI (COJIepKaTeNbHast CTOPOHA).

Taxkum oOpazoM, paBoBoe 00ECIEUEHNUE BBICTY-
MMaeT Kak cUcTeMa OoO0mIeo0s3aTeNbHBIX, (OpMaIbHO
OIIPE/IEICHHBIX IOPUIANYECKHX HOPM, BBIPasKarOLIUX
MHTEPECH! 00LIECTBa, COLMANBHBIX Ipynil U T.1. Ha ux
OCHOBE BO3HHMKAIOT U YCTaHABJIMBAIOTCS MPaBOOTHO-
LIEHUsT MEXAY pasHbIMH cyObekTamu. ['ocynapcTBo
TIOJIJIEP)KUBAET PETYINPOBAHUE ITHX OOIIECTBEHHBIX
oTHoweHud. Ero npu3Haku kak 0ObEeKTHBHOTO NpaBa:
BOJICBOW XapakTep; 0011e00s3aTeIbHOCTh; HOPMATHB-
HOCTB; (OpManpHas OMPEAEIECHHOCTh, CHCTEMHOCTH;
CBSI3b C TOCYJAPCTBOM.
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[TosTOMy, KOT/Ia TOBOPST O MPaBOBOM Obecreye-
HHUM, COPABEAIMBO Ha MEPBBIMA IJIaH BBIHOCST MpPO-
61eMy npaBoBOro perynupoBanus. Ho MoxkHO i1 cuu-
TaTh, YTO ATU JIBA MOHSITHUS SIBJISIOTCS UICHTUYHBIMU?
JleficTBUTENBHO, B YCIOBUAX NPABOBOIO rocynapcTBa
MMEHHO IIPaBO PEryIUPYeT CKIAIbIBAIONINECS B 001IIe-
CTBE OTHOILICHHS.

ITpaBoBOE perynupoBaHUE B CHILY 3TOTO IpHOOpe-
TaeT MPUOPHUTETHOE 3HaueHne. Ho mpaBo TOIKHO
TaKKe OXPAHATH TAKHE PEryJIUPyEeMbIC UM OTHOLICHUS
U CO3[aBaTh IJISl STHX OTHOIICHUI ONpEeaeiIeHHbIE Ta-
panTHH. 160 coBpeMeHHOE 00IIEeCTBO, K COXAJICHHIO,
JIaJIeKO HE COBEPLICHHO. YCTAHOBJICHHBIE 3aKOHOAA-
TEJBCTBOM IIPAaBUJIA HEPEJIKO HAPYIIAIOTCS, KOHCTUTY-
LIHOHHO 3aKpeIlJICHHbIE [IPaBa HE UMEIOT COOTBETCTBY-
I0IIMX (PMHAHCOBBIX, @ HHOT/IA M 3aKOHOATENILHO ype-
IyJIUMpoBaHHbIX rapantuii. IlosTomy B mnoOHATHE
obecrieueHns! MPaBOM BKIIIOYECHBI TAKHE €r0 COCTABIISA-
IOIINE, KaK «JeNaTh BIIOJHE BO3MOXHBIM, ICHCTBH-
TENBHBIM, PEATbHO BHIITOIHUMBIMY.

He cny4aiino B 1opucpyAeHIMN IPUHATO B €WH-
CTBE paccMaTpuBaTh Bce (yHKIMHM mpasa. s conn-
aIbHOI paboThl CYyLIECTBEHHOE 3HAYeHWE NpHoOpe-
TAIOT TPH U3 HUX:

1) perynsaTuBHas (GYHKIMsI, HAITpaBJICHHAs HA pa3-
BUTHE OOIIIECTBEHHBIX OTHOIICHUH, COICHCTBUE Pa3BU-
THIO U [TOJI/IEPKAHUI0 Han0oJIee LEHHBIX JUIs 001ecTBa
U TOCyJapcTBa COLHUANIBHBIX CBSI3€il MEXIy pasHBIMU
cyOBeKTaMH npaBa (OHa oOecreynBaeTCs MPaBOBBIMHU
CTHMYIIaMH);

2) oxpaHWTeNbHAs (DYHKIUS, KOTJa C IOMOIIBIO
MPaBOBBIX OI'pPaHWYEHUH 00ecrieYnBaeTCsl OXpaHa  3a-
MUTa 0OIIECTBEHHBIX OTHOLICHHH, €CITH HOPMATLHOMY
IpoLecCy Pa3BUTHS TEX WM HHBIX COLIMAIBHBIX CBS3EH
4TO-JINOO0 MPEISITCTBYET;

3) pyHKUMS rapaHTHN pEryIUPYEMBIX U OXpaHsie-
MBIX NIPaBOM OOIECTBEHHBIX OTHOIICHHUH.

CrenoBarenbHO, MOHATHE «IIPAaBOBOE obecriede-
HHE» sBJIeTCs 0oJiee ITMPOKUM, YeM «IIPaBOBOE PEry-
JMpOBaHME», BKIIOYas Hapsy C pEeryJupoBaHHEM
TaKKe APYrHe NpaBOBbIE MHCTUTYTHI — IIPABO PEaH-
3aIUd, B TOM YHCJIE MPaBO MPUMEHEHUs, a TaKkXkKe Ta-
paHTHH.

IMon mnpaBoBEIM obecriedeHueM OyneT MOHH-
MaTbCs, ¢ OJHON CTOPOHBI, COBOKYITHOCTb ONPENENIEH-
HBIX TIPABOBBIX HOPM W WHCTHTYTOB, PETYIHPYIOIINX
COIMaNbHYI0 paboTy (Hampumep, HopMa mpaBa, onpe-
JIENSIONIAs TIOPAJOK PEIOCTABICHNS Pea0MIINTAIHOH-

HBIX YCIIYT WHBAIUIY, HHCTHTYT COIUAILHOTO 00CTy-
>KUBaHUS U Jp.), C APYroil, — COBOKYITHOCTb OTJIE/b-
HbIX HOPMATHUBHBIX IIPAaBOBHIX AaKTOB, B KOTOPBIX
Hapsily ¢ APYTUMHU BOIMPOCAMHU COIMAIBHO MPaBOBOM
TOJIUTUKU PETYIUPYIOTCS OTIENIbHbIE ACHEKThI COLIM-
IBHON pabOTHI.

[NonsaTne connanbHOM pabOTH O Mepe pa3BUTHSA
00IIeCTBa MMOCTENICHHO YCIIOKHSIIOCH, HATIONHSASACH HO-
BEIM cojiepanneM. [103ToMy U1 ICTOPUKOB MTOHATHE
MMEEeT CBOE COJepKaHKe, BO MHOTOM OOYCIIOBJIEHHOE
YPOBHEM M XapakTepOM pa3BUTHs OOIIECTBA M TOCY-
JapcTBa.

Ecmu paccMatpuBaTh COIMATBHYIO PaOOTy B KOH-
TEKCTE MPaBOBOTO 00ECHEYEHNs, JaHHOE TIOHSTHE 1ie-
Jecoo0pa3Ho aHAIM3MPOBATh Kak IpaBoBoe. B 3ToMm
cllydae coluaiibHasi padoTa mpejcrasisier cobol mpa-
BOOTHOIIEHHE, KOTOPOE BO3SHUKAET MEXIY COILIMAIBHO
OPHUCHTHUPOBAHHOM OpraHu3aIyell (rocynapCcTBESHHOM,
MYHHITUIATFHON WM OOIIECTBEHHOH, HAIIMOHAIHHOM
WA MEeXAYHAPOTHON U T.J.), €r0 paOOTHUKAMH H JIH-
IIOM, OKa3aBIIMMCS B TPYIHOW KU3HECHHOH CHUTYyaluHy,
[0 TIOBOAY OIPEOCIICHHOH CONHMAIbHON YCIyTH.
IIpenocTtaBieHue TakOW YCIYTM MOXKET pEryiIupo-
BaThCsl POCCHUICKMM 3aKOHOJATEeIbCTBOM, OOILENpH-
3HAHHBIMHU MPUHIUNIAMH WK HOPMaMU MEXIyHapOI-
HOTO IIpaBa WJIM YCTaBHBIMH LEISIMH OOIIECTBEHHOTO
00beANHEHUS.
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Abstract:

According to him, currently in Kyrgyzstan there is an increase in the number of persons with disabilities,
including children with disabilities. Requirements of modern society to improve the quality of education and im-
prove professional training in universities developed state educational standards of the new generation, based on
changes in the conditions of higher education, competence approach, allowing graduates to become competitive
in the modern world.
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The Constitution of the Kyrgyz Republic, The law
of the Kyrgyz Republic on education, the Concept of
strengthening inter-ethnic relations and the peoples of
the Kyrgyz Republic, the concept of youth policy of
Kyrgyzstan, the concept of education of children and
youth in the Kyrgyz Republic until 2020 and other of-
ficial documents set out certain tasks to create condi-
tions relating to the observance of the rights and free-
doms of citizens.

The legal reforms carried out in Kyrgyzstan, the
Opening and functioning of democratic institutions, the
reform of the education system in a democratic manner
and the transition to a legal framework show that the
adoption of the national program ‘“human rights”,
amendments and additions to the laws in accordance
with modern requirements, the creation of the institu-
tion of the Ombudsman-all this together is a step to-
wards Kyrgyzstan becoming a democratic country with
a high legal culture for tomorrow. Today, the teacher is
faced with the task of clearly knowing the rights and
freedoms of a person (student), based on legal and
moral norms, correctly implement the values and ideas.
It should be fully prepared for the formation of the legal
culture of students, the formation of a special legal
space of the individual. The rapid development of the
society also necessitates regular legal training of teach-
ers. Law, norms of law, legal legislation and many
other national, state ideas, directions of value, science,
art combined with education are among the most im-
portant competencies of human civilization.

Currently, society needs to prepare teachers who
have social activity, legally competent, able to work

creatively. However, the University today trains teach-
ers whose legal competence is insufficient [1]. The le-
gal culture of teachers is associated with various viola-
tions in the education system with low civil liability
(discrimination in the rights of students, misuse of pa-
rental rights, the rights of teachers, etc.).b. (as amended
by the resolution of the government of the Kyrgyz
REPUBLIC.

In particular, the commercialization of school and
parental relations allows for many offenses, in the com-
munication of teachers and students often there are
cases when they go to a criminal record.

The education of future teachers in the University
on human rights and the rights of the child has not yet
been established.

Existing in our society complex socio-economic
processes: the formation of legal relations, the difficult
economic situation and the sharp social aggravation of
the majority of the population, the inaccuracy of spir-
itual and ideological values have created new problems
of education. So, K. Otarov and other scientists noted
that the situation in our country criminalities against
students in schools (rachitism, crime, etc.).b.) it is be-
coming a public problem, and the school does not al-
ways provide equal access to — violations, including se-
rious crimes.

In the process of education there is a need to
strengthen the rule of legal knowledge and culture, im-
prove legal educational work.

Over the past ten years, crime in the country has
increased, the situation has worsened. Most often, not
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only adults but also teenagers are involved in adminis-
trative offences and criminal offences. Therefore, legal
education and the formation of legal culture among the
population, especially among adolescents, is becoming
socially necessary. Therefore, at present, society needs
teachers with established legal competence, able to pro-
tect the rights of children.

The government of the Kyrgyz Republic, internal
Affairs bodies, state and public organizations are carry-
ing out extensive work on crime prevention. However,
the greatest responsibility in this case lies with the ed-
ucators and teachers who form the personality of the
child and lead the primary legal educational process.

Therefore, pedagogical universities that prepare
teachers and educators for legal professional activities
should assist future teachers not only in obtaining the
necessary knowledge and skills, but also in Awakening
their legal consciousness, the formation of a legal cul-
ture of behavior, citizenship. It is necessary to provide
the younger generation with a wide range of educa-
tional, organizational, collective and individual activi-
ties aimed at the formation and development of legal
consciousness and legal culture of the younger genera-
tion on the basis of legislation, preparing it for the ra-
tional use of civil rights and the clear performance of
their duties in the public life of the state.

The priority of legal norms in society requires the
training of the best, professional teachers of schools in
pedagogical universities, as well as obtaining legal
competences from graduates [2]. Currently, teachers
need to learn a new system of values, which is a Gen-
eral and professional competence (one of the compo-
nents —legal competence).

Legal competence of the teacher-is defined or per-
mitted by the state (within the powers and rights and
duties) its implementation of the norms of human be-
havior.

Theoretical and methodological basis of teacher
training foreign teachers (a) pay. A. Suhomlinsky Co-
menius Zh.b.), Russian educators (Moscow)l. O. D.
Ushinsky, V. V., A. A. Suhomlinskiy V. V. A. A. Su-
khomlinskij.Slastenin.) and domestic (E. M.: Mam-
betakunov, N. A. A. Sukhomlinsky Press Service Al-
imbekov A. J. b.) studied famous scientists.

In order to solve the problems of professional de-
velopment of teachers in the Republic and improve
methodological knowledge, skills to improve their
skills,A. A. Sukhomlinsky Aliyev, DJ.He. Baisalov, I.
B. Bekboev, D. Babaev K. A. D. I. O. A. Dobaev of
Mamytov, L. P. Dear John.b. studied by scientists.

The analysis of scientific sources close to our re-
search problem, the formation of the legal culture of fu-
ture school teachers in the system of training of teach-
ers show the trends of its development.M.: Torogeldi-
eva T. A. M.:Siyev, V. L. P. Who ?Boljurova T. T.
Kanimetov resolution pravitelstvennye E. A. E).Shin
Zh. b. studied by scientists.

The priority of legal norms in society requires the
training of the best, professional teachers of schools in
pedagogical universities, as well as obtaining legal
competences from graduates [3]. Currently, teachers
need to learn a new system of values, which is a Gen-
eral and professional competence (one of the compo-
nents —legal competence).

List of references

1.Absalyamov I. S. Diversity of approaches to the
characterization of legal culture / / Legal state: theory
and practice. 2013. Ne3 (33). Pp. 140-145.

2.Bainetov R. S. the Concept of legal culture as an
implementation of // the Legal culture. 2011. 1 (10). Pp.
8-12.

3.Vasilyev A. A. Originality of legal culture of
Russia in the views of Slavophiles / / Legal culture.
2010. Ne2 (9). P. 32-42.

4.Vengerov A. B. Theory of state and law: Text-
book. 9-e 1zd., erased. M.: Publishing House "Omega-
L", 2013.- 607 p.

5.Vlasov V. I. Theory of state and law: textbook.
ed. 2. - Rostov n/D: Feniks, 2012.- 331 p.

6.Dmitriev J. A., pigolkin as Theory of state and
law: Textbook. 2013. - 743 p.

7.0. P. Egorshina, D. I. Ignatenko, A. G. Indyk
etc. Theory of state and law: Textbook. Ed.: "Legal cen-
ter Press". 2005.- 630p.



Colloguium-journal Ne5(29), 2019
Czesc 6
(Warszawa, Polska)
ISSN 2520-6990

Czasopismo jest zarejestrowane i publikowane w Polsce. W czasopismie publikowane sg artykuty ze wszystkich
dziedzin naukowych. Czasopismo pub-likowane jest w jezyku angielskim, polskim i rosyjskim.

Artykuty przyjmowane sg do dnia 20 kazdego miesigca.
Czestotliwos¢: 12 wydan rocznie.
Format - A4, kolorowy druk
Wszystkie artykuty sg recenzowane
Kazdy autor otrzymuje jeden bezptatny egzemplarz czasopisma.
Bezptatny dostep do wersji elektronicznej dziennika.

Wysytajac artykut do redakcji, Autor potwierdza jego wyjatkowos¢ i bierze na siebie petng odpowiedzialnos$¢ za
ewentualne konsekwencje za naruszenie praw autorskich

Zespot redakceyjny
Redaktor naczelny - Pawet Nowak

Ewa Kowalczyk

Rada naukowa

o Dorota Dobija Profesor i rachunkowosci i zarzgdzania na uniwersytecie Kozminskiego, dyrektor
programu k. e. n.

e Jemielniak Dariusz - prof. dyrektor centrum naukowo-badawczego w zakresie organizacji i miejsc
pracy, kierownik katedry zarzadzania Miedzynarodowego w Ku.

o Henryka Danuta Stryczewska - prof. dziekan Wydziatu Elektrotechniki i Informatyki Politechniki
Lubelskiej.

e Mateusz Jabtonski - Politechnika Krakowska im. Tadeusza Kosciuszki.

o Henryka Danuta Stryczewska - prof. , dziekan Wydziatu Elektrotechniki i Informatyki Politechniki
Lubelskiej i prof. Zbigniew Gradzki, prorektor ds. Nauki.

e Sani Lukacs — edtvosa Lorand University, Faculty of Social Sciences, phd in sociology7
e Kirdly Tamas — Szegedi Tudomanyegyetem, gyégyszerésztudomanyi Kar, phd gyégyszertar9

e Gazstav Lewandowskij — wegierski uniwersytet sztuk pieknych, Graficzny wydziat / Specjalizacja w
dziedzinie projektowania graficznego.

e Bulakh Iryna Valerievna - k.arh., Profesor nadzwyczajny w Katedrze Projektowania Srodowiska
Architektonicznego, Kijowski Narodowy Uniwersytet Budownictwa i Architektury

« Colloquium-journal »
Wydrukowano w « Chocimska 24, 00-001 Warszawa, Poland »
E-mail: info@colloquium-journal.org
http://www.colloquium-journal.org/



