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JIBOMHASL ®OPMA BUHBI KAK ITIPU3HAK CYBBEKTUBHOM CTOPOHBI COCTABA
MNPECTYIIVIEHUA

Abramova Maria

master's student of the second year of the faculty of law
FGBOU VO «TRANS-Baikal state University»,
Russian Federation, Chita, Petrovsko-Zavodskaya 46A

DOUBLE FORM OF GUILT AS A SIGN OF THE SUBJECTIVE SIDE OF THE CRIME

Annomauusn

B cmamve paccmompenvt meopemuueckue 60npocbl 08OUHOU POPMbI BUHBL 8 POCCULICKOM Y20I08HOM NpaAse.
Buna — amo obszamenvubiil s1emenm cyObeKmugHOU CMOPOHbL COCMABA NPECMYNAEHUS, NPEOCMABIEHHAST O8YMS
Gdopmamu: ymvicen u Heocmopodichocms. B coomeememesuu co cm. 27 Yeonoenozo xodexca Poccuiickoit ®ede-
payuu npedycmMompena y20108HaAs OMEEMCnEEeHHOCHb 3a NpeCmynieHus ¢ 080UHOU gopmoti eunvl. [Ipecmynie-
HUAMU C 0BOUHOU (POPMOUL 8UHbI NPUSHAIOMCSL e, 8 Pe3VIbImame KOMopbiX NPU CO8EPULEHUU YMBIUIEHHO20 0esl-
HUS meMu Jice 0euUCmeusiMu no HEeoCmoposcCHoCcmu npudUHAemcs 6p€0 eue O0OHUM O6W€CW!6€HHblM OMHOWEHUAM.
B nayunot cpeoe svidensiiomess mpu nozuyuu 0mHOCUMENbHO 80NPOCa 0BOUHOU (YOPMbL 8UHBL: NEePEoe - Heo0Xo-
OUMO NpuUsHaAmMb ee 8 Kauecmee camocmosmeivHol Gpopmel nymem oononanenuss cm. 24 YK P® coomeemcemayio-
wjetl wacmvio, 6MoOpoe - PelamMeHmuposams 6 OMOeIbHOU CMAmbe KOHKPEeMHble COCMAGbl ¢ 080UHOU GopMOll
BUHDL, U MPembe — NPU PeULeHUL 8ONPOCA 0BOUHOU GOPMbl UHBL Clledyem YYUmvléams GaKmuyeckue 00cmosi-
mejivbcmea npecmynjenHusd u ocobennocmu 00beKmuHOU CMOPOHbBL YMbIULIIEHHO20 Oesnus. Taxum o6pa30M, 6
Hacmosujee 8pems 60NPOC 0BOUHOU (hopme BUHBL 8 POCCULICKOM Y20JI08HOM NPABE OCMAENC OMKPBLIMbIM U mpe-
byem Oanvheliue2o pazgumus. ABMopom nPuoOUmMcs coOCmMeenHoe MHeHue OMHOCUMETbHO OaHHOU Npodaembl.

Abstract

The article deals with theoretical questions about the dual forms of guilt in Russian criminal law. Guilt is a
mandatory element of the subjective side of the crime, represented by two forms: intent and negligence. In accord-
ance with article 27 of the Criminal code of the Russian Federation provides for criminal liability for crimes with
a double form of guilt. Crimes with a double form of guilt are those as a result of which, when committing an
intentional act, the same actions inadvertently cause harm to another public relation. In the scientific community
there are three positions regarding the issue of dual form of guilt: first, we must recognize it as an independent
form by adding article 24 of the criminal code the relevant part, the second is to regulate in a separate article the
specific formulations of the dual form of guilt, and third, the issue of dual form of guilt should be taken into account
the factual circumstances of the crime and the characteristics of the objective side of intentional acts. Thus, at
present, the question of double guilt in relation to the criminal law of Russia remains open and requires further
development, author gives his own opinion on this problem.

KJIIO'IEBble coea: npecmynijienue, cocmae npecmynjieHusl, Cy6‘b€Kmu6HCl}l CMOpOHQa, 6UHA, YMblCE]l, HEOCMO-
POJICHOCMB, OB0UHAsL hOPMA BUHDL.
Keywords: crime, corpus delicti, subjective side, guilt, intent, negligence, double form of guilt.

Haubonee yacTo 00Cyk1aeMBIM BOIIPOCOM CPEIH
HCCIIeIoBaTeIe YroJIOBHOTO MPpaBa BBICTYIAET ABOM-
Hast OPMBI BUHBI, COYETaHUE YMBICIIA K HEOCTOPOKHO-
cru. Kak ormeuaror H.B. Banyiickos, JI.B. bonpa-
peako u A.JI. ApyTIOHSH, AUCKYCCHS O CYIIHOCTU
JIBOMHOM (OPMBI BUHBI KaK NpHU3HaKa CyOBEKTHBHOM
CTOPOHBI HE SIBJIETCS] HOBEJUIOH B Hay4HOU cpene [1,
c. 346].

B ct. 27 YronosHoro koaekca Poccuiickoit dene-
pauuu (nanee - YK P®) [4] ycraHOBIEHO, YTO TIpe-
CTYIUICHUE TAKXKE€ MOXET OBITh COBEPIIICHO C JTBOWHOMN
(opMOil BUHBI TPH YCIOBHM, YTO OT COBEPIICHUS
YMBIIUICHHBIX HPECTYNHBIX JCHCTBHHA HACTYNAIOT

TSDKKHE TIOCIICICTBHS, HE OXBAYCHHBIC YMBICIIOM, a BH-
HOBHBIM OTHOCHTCS K HMX HACTYIUICHHIO JIETKOMBIC-
JIeHHO WK HeOpexHo. Cremys TOTUKe 3aKOHOIaTels,
COCTaB TNPECTYIUICHUS U3 MPOCTOTO INPEBPAIIAETCS B
KBaJTU(UIIUPOBAHHEIH, HO NP 3TOM B IIEJIOM MPH3HA-
eTcs yMbinuieHHBIM [3, €. 113]. MO0HO 3aKITIOYHTH,
YTO MO CYTH HEOCTOPOKHOE MPECTYILICHHE OTIPEICIICH-
HBIM 00pa3oM mpeoOpa3yeT yMBIIUICHHOE B Oolee
TSHKKOE, YeM OHO SIBIISUIOCH 0€3 HACTYIUICHHS «HOBBIX)
ToCNeACTBUH [2, c.24]. B cBsi3u ¢ 3THM, Kak HaMm Ka-
JKETCs, He0OX0aUMO He 3a0bIBaTh U 00 0OBEKTHBHON
CTOpPOHE KOHCTPYKIMH COCTaBa INPECTYIUICHHA, IIO-
CKOJIBKY HEOCTOPOKHOE OTHOIICHHWE K TSIKKUM IIO-
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CJIEJICTBUSIM CTABUTCS «HUXKE) MO0 CPABHEHUIO C YMBIIII-
JIEHHBIM OTHOIIEHHEM BHHOBHOTO K CBOMM JECHCTBUSIM
[5, c. 59].

[Ipectymienust ¢ nBOWHHON (QoOpMOW BHHBEI IO
MPaBY MOKHO OTIPEIIENIUTh, KaK HAHOOJICe «CI0KHBICY.
B nayuHo# cpenie BBIACHSIOTCA TP MO3UIIUH OTHOCH-
TEJIHHO BOIMPOCA JBOWHOW ()OPMBI BHHBI: BO-TICPBBIX,
MpU3HAHUE TBOWHOW POPMBI BUHBI KaK TpeThel GopMbI
BHHEI ¢ jgonojiHeHUEeM cT. 24 YK P®; Bo-BTOPHIX, pe-
TJIaMEHTaIsl B OTIENbHONH HopMme obmiei gactn YK
P® KOHKpETHBIX COCTaBOB C JBOWHOW (HOpPMOI BUHBI.
MpI puiep>KuBaeMcsl COBEPIICHHO JPYTroi MO3ULIUY —
MPU PEIICHUU BOMPOCAa O HAIWYHH IBOWHON (POPMBI
BUHBI IOMUMO OCOOCHHOCTEH CYyOBEKTUBHOI CTOPOHBI
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PERSONALITY OF THE CRIMINAL AS AN ELEMENT OF CRIMINALISTIC CHARACTERISTIC
OF RAPE

Annomauyus

B cmamve paccmampueaemcs nouamue KpUMUHATUCMUYECKOU XapaKmepucmuKky npecmynieHutl, ee Cmpyk-
mypHoie anemenmol. Ocoboe HUMAHUE YOETACNCSL ee BANCHENMeMY INEMEHMY — TUYHOCMU NPeCcMynHuKa. Agmop
paccmampusaem pasiuiHsle KPUMUHATUCMUYECKU 3HAUUMbIE CEOUCBA TUYHOCIU HACUILHUKA.

Abstract

The article discusses the concept of the forensic characteristics of crimes, its structural elements. Particular
attention is paid to its most important element - the identity of the offender. The author considers various forensi-

cally significant properties of the personality of the rapist.
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B Poccuiickoit ®enepanny yroyjoBHas OTBET-
CTBEHHOCTb 32 U3HACUJIOBaHUE IpeycMOTpeHa cT. 131
VK P®. B coOTBETCTBHHU ¢ TaHHOM CTAaThEH MO M3HA-
CHUJIOBAaHUEM HEOOXOAMMO IMOHHUMATh IOJ0BOE CHOIIIE-
HUE C IPUMEHEHUEM HACWIIUS WIH C YIPO30il ero npu-
MEHEHUS K TOTEPICBIICH MM K JPYTUM JTUIaM JTHOO C
UCIIOJIE30BAaHUEM OCCIIOMOIIIHOTO COCTOSIHUSI TOTEp-
MeBIIEH.

B Hayke KpIMHHATUCTHKE KaXKI0€ MPECTYIUICHUE
TPAJUIIMOHHO PAacCMaTPUBAETCS C TOYKH 3PEHUS €ro
KpPUMHHAIMCTHYECKON XapakTepucTuku. Kpumunamu-
CTUYECKasl XapaKTEepHCTHKA, 10 MHEHHIO TIpodeccopa

3enenckoro B.JI., mpeacraBnseT co00i CBeIEHNUS O TH-
MMUYHBIX CIIOCO0aX COBEPIICHUS MPECTYILICHUS, O €ro
TUNHAYHEIX ClIeaX, 00CTAHOBKE, COLHAILHO — IICHXO-
JIOTHYECKOW XapaKTePUCTHUKE MOTEPIICBIICIO M Ipe-
CTYITHHKA, CBS3M MOTEPIICBIIETO U MPECTYITHUKA U T.1I.
[1, c. 389].

B manHO# craThe XOTenoch OBl MOAPOOHEE pac-
CMOTpPETh TAKOM 3JEMEHT KPUMHHAIUCTUYECKOW Xa-
paKTepI/ICTI/IKI/I HN3HACHUJIOBAHUS KAK JIMYHOCTH npeCTyn-
HHKa.

Kax MBI yke BBISICHWIH, JIMYHOCTh MPECTYITHUKA
SIBIIIETCSl BAXKHBIM CTPYKTYPHBIM 3JIEMEHTOM KPWMH-
HAJIMCTHYCCKON XapaKTEPUCTUKH BCEX MPECTYIICHUN.
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3aKOHOMEPHO BO3HUKAET BOIPOC — KaKUE K€ CBOMCTBA
JIUYHOCTH MPECTYIHUKA UMEIOT JJIsl KpUMUHAIUCTHYE-
CKOHM XapaKTepUCTUKU HU3HACWIOBAHUS MPUHIUITHAIb-
HOE 3HaueHue?

B ropunuyeckoii tureparype Ha 3TOT CUET Cyllie-
CTBYET MHOXECTBO MHEHHUH, OJTHAKO MBI CKIIOHHBI TIPH-
JiepxkuBathbes no3uuuu Biesbko J[. A., KOTOpBIH B Ka-
YeCTBE KPUMHHAIMCTUIECKN BaYKHBIX CBOMCTB JITIHO-
CTH TIPECTyITHHKAa paccMaTpHBaeT IO, BO3PacT
MIPECTYITHUKA, YPOBCHb €T0 (PU3MIECKOTO M MHTEIIICK-
TyaJbHOTO PAa3BHUTHUSA, OCOOCHHOCTH TICHXHKH, HpPaB-
CTBEHHO — TMICUXOJIOTMYECKHUE KauecTBa, HAJIMYKE Tpe-
ctynHoro onbita. Takxke Brnespko /. A. cipaBeasiuBo
OTMEUaeT, YTO 3a4acTyl0 3a paMKaMU KpUMUHAIUCTHU-
YECKOM XapaKTEPUCTUKH MPECTYIUIEHUH OCTAaIOTCs Ta-
KHe Ba)KHbIE CBOWMCTBA JIMYHOCTH, KaK HaJIWYHUE IMPO-
(heccHOHATBHBIX HABBIKOB, MPOSBIIIOIIMACCS HA TPaK-
THUKE B PA3IMYHBIX MPHEMaX M CIOC00aX COBEPIICHHUS
IpecTyIuieHu [2, c. 649].

CyOBeKT TpecTYIUICHUs, IPEIyCMOTPEHHOTO CT.
131 YK PO, - cneunanbHbiil. IHBIMEU cliOBaMU, COBEP-
LIMTh U3HACHJIOBAHHE MOXET TOJILKO MykuuHa. B 90
MPOLIEHTaX CJIy4aeB HACWJIBHHK SIBISIETCS Tpa)KIaHU-
HOM P®, 13 HUX mpUMepHO 88 MPOIIEHTOB — MYXUUHBI,
JKUBYIIIME B TOHM k€ MECTHOCTH, B KOTOPOH OBLIO CO-
BEPIICHO MPECTYIIJICHHE.

B cootserctBuu co ct. 20 YK P® yronosHas o1-
BETCTBEHHOCTh 32 BBIIIEYKA3aHHOE TMPECTYIUICHUE
HacTtynaet ¢ 14 ner. Kak oTMeuaercs B craTucThue-
CKUX JaHHBIX, IBE TPETH MY>KYHH COBEPIIAIOT N3HACH-
JoBaHue B Bo3pacTe A0 21 roga. JJoBOJbHO BBICOKas
AKTUBHOCTh COBEPIICHHS JAHHOTO NPECTYIUICHUSI
TaKXKe MPOSBIBIETCS y TOJPOCTKOB B BO3pacTe oT 16 1o
17 netr. MeHee OHOW JecATOH OT 00IIero yucia mpe-
CTYIMHUKOB, COBEPUIMBIINX MPECTYIUICHUE, TNpeay-
cmotpenHoe cT. 131 YK P, cocTaBnsioT My>K4YHHBI B
Bo3pacte 32 et [3, c. 19].

HHTEpeCcHBI 1 0COOEHHOCTH COIMAILHOTO CTaTyca
HaCHJIbHHUKOB. Tak, 0e3pab0THbBIC HACHIbHUKH COCTaB-
JISIIOT IPUMEPHO 9 IPOLEHTOB, 75 MPOLEHTOB MY>KUHH-
HACHJILHUKOB HE MMEIOT MOCTOSTHHOU Pa0OTHI, yJalu-
€Cs U CTYJICHTHI COCTABIIIOT MIPHUMEPHO 15 MPOIIEHTOB.
OpmHako OONBIIYIO TPYIITY HACHIEHUKOB COCTABISIOT
MY)XKYHHBI, MMEIONINE HEMONHOE CpenHee, CpeaHee,
cnenuanbHoe oOpasoBanue (okoio 81 mporeHra), mpe-
CTYIHUKH C BBICIIMM OOpa30BaHUEM COCTaBJISIOT
Bcero nuib 9 mponeHToB. [IpakTuuecku B 80 mporeH-
Tax CJIy4aeB MYKYMHBI COBEPIIAIOT HW3HACHUIIOBAHHE,
HaXOJIACh IIPY 3TOM B AIKOTOJIBHOM OnbsiHEHNH. Oc000
OTMETHM, YTO U3 BCETO YHCIIa HACUJIBHUKOB, IPUMEPHO
12 TPOLIEHTOB COCTABISAIOT MY>KYHMHBI, KOTOPHIE yXKe
paHee COBEpIIANN NPECTYIJIEHUS, T.4. 8 MPOLEHTOB
MY>KYHH OBLTH CYIUMBI OOJIee OJHOTO pasa.

Kak cuuratoT npaBoBeabl, BceX HACHIBLHUKOB
MO>KHO Pa3/IeJUTh Ha JIBE TPYMIIbI — MYKUKUHBI, UMEIO-
i€ aHOMaJluW MCUXUKH, U HEe uUMerolue ux. Myx-
YUHBI U3 MIEPBOH IPYIIITBI MOTYT 00JIAAATh MATOJIOTHYC-
CKHMH OTKJIOHEHHUSIMH ITOJIOBOTO BJieUeHUs (B KaueCTBe
TaKOBBIX MOYKHO pacCMaTpHUBaTh, HAPUMED, CAIIU3M,
¢dbernmmam u T.1.). Kak npaBuiio, HACHIHLHUKOB OTJIN-
gaeT TpyO0OCTh B OOINEHWH, arpecCHBHOCTH, JKECTO-
KOCTb, MOpaJIbHas PACIyIICHHOCTh, U3BPAIICHHOCTD B
YAOBIETBOPEHUHU IIOJIOBOTO BiieueHHA. Bo BTOpYyIO

TpyMNIy BXOISAT MYXUYUHBI, HE UMEIOIIHE PE3KO BhIpa-
JKEHHBIX TIPU3HAKOB NepBoi rpynnsl. OJHAKO OHU MO-
TYT XapaKTepu30BaThCi IMHUYHBIM OTHOILICHHEM K
JKEHIIMHAM, YIOTPeOJIeHUEM aIKOTOJIbHBIX HAIUTKOB,
MPUMUTHBHBIME HHTEpecaMu M T.[. Taxoke HacCHlb-
HUKH XapaKTepU3yIOTCSl MMITYIbCUBHOCTBIO, WHOTJA
SMOIMOHAIBHON HE3PENIOCThI0, HEOOLyMaHHBIM TTOBE-
nerneM u T.4. [3, ¢. 1383]. Ocobyro rpymiry HaCHIbHH-
KOB COCTaBIISIIOT TaK HAa3bIBAEMbIC CEKCYaJIbHbIC MaHb-
SIKM (WX eIlle MHaYe Ha3bIBAIOT IICHXOMAaTaMH C II0JI0-
BBIMHU W3BPAIICHUSIMH). IIpu COBEpIICHUH
M3HACWJIOBAHUS UX ACUCTBUS, KaK MPaBUJIO, XapaKTe-
PU3YIOTCS 0CO00H )KECTKOCTBIO 10 OTHOIICHHIO Y T10-
TepIeBIIEH, a TaKXKe ITTyMJICHUEM HaJl )KePTBOM.

MoTtuBanus COBEepIICHUS H3HACUIOBAHUS Y MYX-
YHH MOJET OBITh a0COJIIOTHO Pa3IMYHON — HAYMHAS OT
JKEJIaHUsI TIOJIyYUTh OoJiee sIpKUe BIIEYATICHHS OT IO-
JIOBOTO aKTa M 3aKaHYMBas HEIPHSI3HEHHBIMU OTHOIIIE-
HUSIMU C JKEPTBOM.

C TOUKH 3peHUsI TEMIIEPAMEHTA U APYTHX OCOOCH-
HOCTEH IICMXHYECKOH cdepsl uenoBeKka HACHIBHUKHI
MOTYT OBITh amaTHYHBIMHM WM, HAa00OpOT, SHEpPIrud-
HBIMU B CBOUX JAEHCTBHSX, MOTYT XapaKTePHU30BAThCS
AKKypaTHOCTBIO JIMOO HEPSILIMBOCTHIO, OOLIUTENBHO-
CTBIO THOO 3aMKHYTOCTBIO U T.[I.

B ropuaudeckoil nuTepaType MOKHO BCTPETUTh
pa3iIM4HbIe BUABI HACWIBHUKOB. Tak, Hanpumep, Bblje-
JISIOT «OXOTSIIETrocs» HACHIbHHUKA, TaKOW MY)KUMHA
BHE3AITHO HAana/JacT Ha HE3HAKOMYIO €My >KCHINWHY.
Taxoke BBLACIAIOT PErpecCHBHBIA THIT HAaCHIBHHUKOB,
KOTOPBIN XapaKTepH3yeTcsl HaraJeHHeM M COBEepIIe-
HUEM IIOJIOBOrO akra ¢ jaeBoukamu 7-13 ner. Cpenu
JPYTUX THUIOB HACHJILHUKOB €IlIe OTMETHM «OTBEprae-
MBIX» HaCHJIbHUKOB (TaKHe MYXYHHBI Yalle BCero 00-
JIaIal0T ONpPEeNIEHHBIMH YMCTBEHHBIMH HEJIOCTaT-
KaMH, a TaK)Ke PasJInuHbIMU IICUXUYECKUMU U (pusnye-
CKUMH OTKJIOHCHHSMH) U «IIAaCCUBHO — HIPOBBIX»
(Takue MyXUYHHBI COBEpPIIAIOT pacCMaTpUBaeMOe HaMHI
NPECTYIUIEHHE B CBA3H C IPOBOKAIIMOHHBIM IOBEJE-
HHEM CaMOU TOTEPIICBILEH).

JIist pacKphITHSL TIPECTYIUICHNS! TAKXKE BaXXCH U
TICUXOJIOTHYECKUH TOPTpeT HacwibHUKa. Ha cero-
JHAIIHUA JI€Hb TPECTYNHHUK-HACWIBHUK BBITJISANT
CIIEAYIOMHUM 00pazoM: MyxxurHa 21 — 28 net, Bocmu-
TBIBAJICS TIPEUMYIIIECTBEHHO B OJIArOMOIYYHBIX CEMbSIX
¢ JOMUHHMpOBaHUEM MaTepH. HacHIbHUK MOXKeT OBITh
XOJIOCT WJIM MOXET OBITh CeMEHWHBIM deloBeKoM. Ta-
KO My>XYMHA Yallle BCEro BCErja YnCT, BRIOPHUT, OJIET
B BBIMVIAXXECHHYIO OJeXy. [lo cTaTHCTHKE OH MMEeT B
ITOJIOBHHE CITy4aeB CPeIHECHEeNHATbHOE W HEOKOH-
YeHHOE BhICIIee 0Opa3oBaHWE, NPH COBEPIICHUH Ce-
PUIHBIX U3HACUIOBAaHUN HECOBEPIIEHHOIETHUX JIE€BO-
YeK MY>KYMHA Yallle BCEro UMEET OKOHUEHHOE BBICILIEE
obpazosanue. Kak npaBuiio, HaCWIILHUK paHee He ObII
CYANM, B KPUMHHAJILHOM ITOBEJICHUH He ObUT 3aMeUeH.
Io cTatucTUKe HACUIBHUKU aKTUBU3HPYIOT CBOIO IIpe-
CTYIIHYIO JIeSITEIbHOCTh B HEOIAronpusITHYIO HOTONY;
Hambosiee aKTUBHBIN MEPUOJ COBEPIICHUS M3HACHIIO-
BaHUI1 MPUXOJUTCS HA ANPEIb U CEHTAOPE.

Kaxk ymectHo otmeuaer Bnessko /. A., KpuMuHa-
JMCTHYECKUN TOPTPET JTMYHOCTU HPECTYITHUKA TMPEa-
M0JIaraeT IIUPOKOE HCIHONb30BAHUE TEOPETHUCCKUX
pa3paboToK, a TakXkKe OIPEAEICHHOH COBOKYIHOCTH
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3HAHWIA, KOTOpast OblIa CHOPMUPOBAHA HAYIHBIM CO00-
uiectBoM [4, c. 148]. B cBoto ouepesib UCIIOIB30BaHUE
TAKOW CHCTEMBI 3HAHUH B PaMKax MPaKTUYECKOH Jesi-
TENBHOCTH TI0 PACCIICAOBAHUIO MPECTYIUICHUH, B 4acT-
HOCTH U3HACHJIOBAHUH, MPEIoaracT ACHCTBUTEILHO
Ba)KHOE 3HAYCHUE TAKUX 3HAHHI B HAyKe.

Takum 00pa3oM MOXKHO CKa3aTh, 4TO KPUMHUHAJIH-
CTHYECKas] XapaKTEPUCTHUKA MTPECTYITHUKA UMEET BaXK-
HOe 3HaueHue. brarogapst UMeIIUMCs 3HAHUSIM OTHO-
CHTENIbHO JIMYHOCTH HACHJIbHHKA BO3MOXKHO OCY-
[IECTBJICHUE MPEBEHTUBHOM (YHKIUH, KOTOpas, B
CBOIO Ouepe/b, )KU3HCHHO HEOOXOJMMa JJIs HEIOMy-
IICHUS COBCPIICHUS MYXXYHHAMHU TaKOTO YTOJIOBHO-
HAKa3yeMOTO JICSIHUS, KaK H3HACUIOBAHUS.

VIK: 346.2

Jluteparypa:

1. KpuMmunanucTuka: yaeOHUK / 1o pel. A.10.H.,
npocgeccopa B.JI. 3enenckoro u A.10.H., npodeccopa
I'"M. MepetyxoBa — CI16, U3narensctBo «tOpuanye-
cKkuil neHTp», 2015.

2. Bnessko /. A. JINUHOCTH MPECTYITHHUKA B CH-
CTEME >JIEMEHTOB KPHMHHAINCTHYECKONH XapaKTepu-
CTHKH youicTB // ITornm HaydHO-HMCCIEe0BATEIbCKOM
paboter 3a 2017 rom: c6. cT. mo MarepuanaMm 73-i
Hay4.-TIpaKT. KOH(. mpernogaBaresei / OTB. 3a BEIIL A.
I'. Komaes. — Kpacromap: Ky6I'AY, 2018.

3. PennnukoBa M. C., llmak H. M. OTnuuurens-
HBIE YePThI JMYHOCTH NpecTynHuka. HaydHnoe obecne-
YEHUE arpolnpoMBIIUIEHHOT0 Komiuiekca. COOpHHUK
cTareil mo Martepuanam 74-i Hay4HO-IIPAKTUYECKOMH
koH(pepeHmu cryneHToB no uroram HMUP 3a 2018 roa.
OtBercTBeHHSIH 3a Beiyck A.I'. Komraes. 2019.

4. Bnespko 1. A. 3HaueHHE JTUYHOCTH HPECTYII-
HUKa B KpuMHHAIHCTHKE. BecTHHK BocTouno-Cubup-
ckoro uHcTUTyTa MBJ] P®. Ne 4 (87). 2018.

Bnacoe Muxaun Andpeesuu

aosokam Pocmoesckotl obnacmuoil konnesuu a08oxamos

MPABOBOI CTATYC UHAUBUAYAJBHOI'O ITPEJANPUHUMATEJIS

Vlasov Mikhail Andreevich
lawyer of the Rostov Regional Bar Association

LEGAL STATUS OF THE INDIVIDUAL OWNER

Annomauusn

B poccuiickom npase 0o nacmosauje2o 8pemeru He CIOACUIOC COOePIACAHUE NPABOBO2O CINAMYCA UHOUBUOY-
abHO20 NPEeONPUHUMAMENS, NPABOCYOLEKMHOCHb UHOUBUOYAILHO20 NPEONPUHUMAMEINS MAKIICE 6bl3bl6aen OUC-
Kyccuu, Hem eOUuHCMed 6 NOHUMAHUY COOMHOWEHUSI CMAmMyca UHOUGUOYANIbHO20 NPEONPUHUMAMENS U 2paicoa-

HUHA.
Abstract

The content of the legal status of an individual entrepreneur has not yet developed in Russian law, the legal
personality of an individual entrepreneur also causes debate, there is no unity in understanding the relationship
between the status of an individual entrepreneur and a citizen.

Knrouegvie cnosa: unousuoyanvbuvie npeonpuHuMament, npeonpuHUMamenbCckoe npaso, npagocyovexkm-

HOCMb, CYObEKM NPeONPUHUMAMENbCKO20 NPasa

Keywords: individual entrepreneurs, business law, legal personality, subject of business law

B cooTBeTcTBUM cO cTaTheil 23 ['parkgaHCKOTO KO-
nekca Poccuiickoit @enepaiuu rpakJJaHiH BIpaBe 3a-
HUMAaThCS TIPEANPUHUMATEBCKON JIEATENBHOCTHIO 0e3
0o0pa3oBaHUs IOPUANYECKOTO JIMIA C MOMEHTa PETHh-
CTpalliY B Ka4€CTBE HHIUBUYaTbHOTO TIPETPHHIMA-
TeJsl.

NHnuBuayanbHbIN peIIpUHUMATENb OJIUH U3 ca-
MBIX UHTEPECHBIX CYOBEKTOB TPaKIAHCKOTO U TIPEI-
MPUHUMATEILCKOr0 MpaBa. 3aKOHOJATENbCTBO HE CO-
JICPXKHUT MOJICIIA CyObEKTa MpaBa — WHAWBHAAYAIbHBINA
npeanpuHuMatens. CornacHo HyHKTy 3 craTeu 23
I'paxxnanckoro kojekca PO, k npeanpuHuMaTeIbCKON
JIeSATEIBHOCTH TPaXkIaH, OCYIECTRIsIeMoi 6e3 o0pa3o-
BaHUS HOPUIUYECKOIO JILA, COOTBETCTBEHHO IpUMeE-
HsI0TCA NpaBuia HacToswero Kogekca, KOTopble pery-
JUPYIOT JEATENbHOCTh IOPUAMYECKUX JIML, SIBJISIO-
UIMXCS KOMMEPUYECKHMMH OpTaHu3alUsMU, €CIH HHOE

HEC BBITCKACT U3 3aKOHA, MHBIX HpaBOBBIX AKTOB UJIN Cy-
IECTBA MPAaBOOTHOIIEHUS.

Copnepxanmne crater 23 'K PO mopoamio mHOXe-
cTBO mpobieM. IIpexae Bcero, 3aKOHOAATENh HEpas-
pBIBHO CBA3bBIBACT I/IH)II/IBI/IleaJ'H)HOFO npezmpHHnma-
TeNsl ¢ TPAXIAHUHOM, a YKa3aHHe Ha WHAMBUIYaJlb-
HOTO IMpeAnpUHUMATENsl KaK KadyecTBO IpaKIaHHMHA
JIaJI0 OCHOBAHUE JIsl BBIBOJIA O TOM, YTO FPAXKIAHUH U
WHIUBUAYAIbHBIA TpEeINpPUHUMATENb SIBISIOTCS €IU-
HBIM CyOBEKTOM IIpaBa, a MPaBOBOM CTATYC, MAOIHA
MpaBO TPaXKJAHWUHY 3aHUMATHCS MPEINTPUHUMATEIb-
CKOH JesITeNIbHOCTBIO, €CTh «HAJICTPOHKa» HaJI MPaBo-
BBIM CTaTycoM rpaxkjaHuHa. Eme ogHoi mpobiemoi
SBIIIETCS OTHOIICHHWE K TOCYJAapCTBEHHOW PETHUCTpa-
MM WHAWBHIYAIHLHOTO TPEANPUHUMATENS, YeM OHa
SIBJIIETCS OCHOBAHWEM JIsI BO3HHKHOBEHHS HOBOIO
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CyOBEeKTa IpaBa WK )K€ paclIMPEHUEM IIPaBOCYOBEKT-
HOCTH IpakIaHnHa.

WurepecHsliii BoiBog caenad [lancyrosoit M. o
CTaTyce WHIMBHUAYAJIbHOTO TNPENIPUHAMATENS KaK
cyobekTa npasa. OHa monaraer, 4To 3T0 BOIPOC O ca-
MOCTOSITEIBHOCTH TIPEATIPHHUMATEILCKOTO TIPaBa, Kak
orpacnu npapal. C 3TMM JOBOJOM cClelyeT Coria-
CUTBCS, TIOCKONBKY Ka)KAas OTpacib IpaBa CO3/aeT
cOoOCTBEHHBIC MOJIETTH CYOBEKTOB OTPACIIU TIpaBa, eCclid
OTpacib IpaBa CyIIeCTBYET, B HEH popMupyeTcs cob-
CTBEHHAsI MOJICNb CyOBEKTa MpaBa, KOTOPast MOXKET He
COBIIAJIACT, C MOJICIISIMH, 3aJI0KEHHBIMH B JPYTHX OT-
pacisx mpasa.

Ienstii psig aBTOPOB HCCIEN0BA BOIPOC O IPU-
3HaKaX cyObEKTOB MPEANPHHUMATEIHLCKOTO NpaBa, Kak
OTJIMYUTENBHBIX CBOMCTB CyOBEKTOB IpEINpPHHUMA-
TEJILCKOT'0 TIpaBa [0 CPABHEHHUIO C APYTUMH OTPACIIMHU
mpaBa.

Tak aBTOpHI y4eOHHKa IO NPEANPHHAMATEIH-
ckomy npaBy nox penakuuei B.B.JlanrreBa u C.C. 3an-
KOBCKOTO IPUXOJAT K BEIBOAY, UTO MIPH3HAKH CYOBEKTA
MPEANPUHIMATEIFCKOTO TIPaBa B IIEJIOM COBIIAJAOT C
NpU3HAKAMU FOPUINIECKOTO JIUIaZ,

Jpyrue aBropsl, Takue kak 11.B.Epiiosa, oTHOCAT
JIMIIb YaCTh MPHU3HAKOB FOPUANYCCKOTIO JIUIa K IIpU3Ha-
KaM CyObeKTa MNpeAnpuHMMarenbckoro mpasas. K
HWHBIM THPU3HAKaM cy61,eI<Ta MpEeANPUHUMATCIBCKOTO
ImpaBa OTHOCAT: JICTUTHUMAIIMIO, KOMIUICKCHasA IIpaBO-
CyOBEKTHOCTB, COUCTaHHE BEACHUS CyObEKTaMU TIpel-
MPUHUMATEIBCKOTO TIPaBa X03sIMCTBEHHOM e TeIhHO-
CTH U pYKOBOJICTBA €10.

ABTOp B CBOEM HCCICIOBAHUU HCXOIWT 3 TOTO,
YTO MPEIIPUHIMATEIECKOE TIPaBO SBISETCS CaMOCTO-
SATENBEHOM 0Tpacibio npaBa. CienoBaTeNbHO, IPEAIPH-
HUMATeNbCKOe IPaBo o0s1agaeT COOCTBEHHBIM IIpeaMe-
TOM M METOJIOM TPaBOBOTO perynupoBaHus. O0nanas
COOCTBEHHBIM MPEIMETOM, OTPACIb OIPEeIseT Cyob-
€KTOB IIpaBa, OTHOIIECHHUS KOTOPBIX PETYIUPYIOTCS
JIAHHOW OTpacibio mpaBa. To ecTh U3 OOIIECTBEHHBIX
OTHOIIICHHUH BBIJIEIACTCS Ta 9acTh, KOTOpask peryiupy-
eTCs TAaHHOM OTpPAaCIbIO TpaBa, CO3AaeTCs ee MpaBoBas
MOJIENTb, U CO3/IAIOTCS MPaBOBBIC MOJENH, YIaCTBYIO-
MUX B OOIIECTBCHHBIX OTHONICHHUAX — CYOBEKTHI
npasa.

BesycioBHO, y Takux Mozenel cyObEeKTOB MMe-
eTcst obIiee, Beb ONMMCHIBAET MX 3aKOHOJATEINH C Ie-
JBI0 MHTETPUPOBATH B OJHY TPYIILY OOIIECTBEHHBIX
OTHOIICHHH, CIIEIOBATENbHO, TaKue CyOBEKTHI TpaBa
JIOJDKHBI 00J1aiaTh OOIIMMHU CBOWMCTBAMH, HMOCKOJIBKY
MOJIBEPTafOTCs PETYIUPOBAHUIO OJHOM OTPACIIH TIpaBa,
Ha OCHOBE CAWHBIX IPUHOUIIOB OTpaciiki IIpaBa "
JIOJDKHBI peajiM30BbIBATh MpaBa M 005S3aHHOCTH B paM-
Kax 3TOW OTpaciy Mpasa.

! TancyroBa M.JI. OcoGeHHOCTH PaBOCYOBEKTHOCTH HHAH-
BHUyaJbHOTO NPEINPUHUMATENS 10 3aKOHOJAATeNbCTBY P®
//CeBepo-KaBkasckuii ropuandeckuii BectHHK, 2012r. Ne 2.
C. 48.

2 [IpenIpMHAMATENBCKOE (XO3SHCTBEHHOE) TIPABO: YIEOHHK /
[Bosnecenckas H.H. u np.] ; mon pen. B.B. Jlanresa, C.C.
3aHKOB- ckoro ; Poc. akan. Hayk, H-T rocynapcTBa 1 npasa,
Axkanem, npa- BoBoit yH-T. — M. : Bontepc Knysep, 2006. C.
41-43.

HeobOxoanmMo mnoHMMarh ciieayroniee, npaBoBast
cucrema Poccun, B cuily CBOEro npoucxXoxaAeHus cTpe-
MUTCS K YHU(UKAIIMKM MOJIENeH TPaBOBOTO PEryIUpo-
BaHMS B paMKaX OTAEJBHBIX OTpacjel mpasa, HO U B
LIEJIOM B IIpeJieIax CUCTEMBI, TOITOMY MOJIEIH CyObeK-
TOB IpaBa HMMEIOT MHOTO OOIIMX MEKOTPACIEBBIX
cBoiicTB. [To cBOoeMy conepikaHUIO, MOJIEH CYOBEKTOB
IIpaBa Pa3IMYHBIX OTpaciel, NMEmUX ogHy (Gopmy,
MOTYT IIEPECEKAThCs, HO HUKOTJa TIOJIHOCTBIO HE COB-
aJlaroT.

Co3znanue pa3audHbIX MOJIeNIeH CyObEeKTOB IIPaBa,
B paMKax OJHOI OTpaciM Ipasa, CBSI3aHO C TEM, YTO
mobasi MosieNb CyObeKTa npasa (IpeArpUuHUMATENb-
CKOTO TIpaBa) ompezaensercs (GopMoil H coepKaHHEM.
ConepxaHueM MOJENHN CyOBeKTa NpeInpHHIMATEIb-
CKOT'O TIpaBa sIBJIAETCS [IPaBOCYObEKTHOCTh, a (hopMOit
— MH/IUBUYaJIbHBIN TPEANPUHUMATENb, IOPUANUECKOE
muno u T.4. Korma nmpaBocyOBEKTHOCTh HEBO3MOKHO
YJIOKHUTh B paMKax OXHOH (hopMBbl, 3aKOHOAATETH CO-
37aeT OTINYHbBIE (POPMBI CyOBEKTOB MPaBa; TAK MPaBO-
CYOBEKTHOCTh WHIUBHIYAIFHOTO IPEANPUHIMATEIS
OTJIMYACTCA OT MPABOCYOBEKTHOCTH HOPHINYECKOTO
JIUIIA, YTO HE MO3BOJIAET YJIOXKHUTh UX B PaMKax OJHON
(GhopMBI M OmKCaTh CAMHOW MOJEIbI0. B Toxe Bpems
MIPaBOCYOBEKTHOCTh aKIIHOHEPHOTO 00IIIeCTBa M 00111e-
CTBa C OTPaHMYCHHOW OTBETCTBEHHOCTHIO B MHOTOM
COBIAJAI0T, MOT'YT OBITh OOBETUHEHBI B OAHY (GOPMY U
OTIHCaHbI €UHOI MOJIENbIO0 — FOPUANIECKOE JIUIIO.

[TpaBOoCyOBEKTHOCT, HMHAWBUAYATHHOTO MpEs-
MIPUHAMATENS CYIIECTBEHHO OTIMYAETCS OT MOJENH
MIPaBOCYOBEKTHOCTH IOPHIMYECKOTO JHuma (0ba cyob-
€KTa IpaBa ABISIFOTCS a0cTpakTHHIMK). OCHOBHBIM OT-
JIMYMEM MEXIy BbINICYKa3aHHBIMH MOJAEISAMH SIBIISA-
ercsi crocod BOIEOOPa30BaHHUS M BOJICH3bBSBICHUS
9THX CYOBEKTOB IpaBa. Boust nHIUBHyaIbHOTO NIpe/-
NpUHMAMATEIIST HE MCKPETHA U eJJMHA B CBOEM BO3HUK-
HOBEHUH, BOJIS IOPHANYECKOTO JIUIA JUCKPETHA, U HE
SIBJISIETCS €IMHOI B CBOEM BO3HMKHOBEHHH M (HOpPMHU-
pyercsi Kak eIuHas, B Ipoliecce BoJeoOpa3oBaHUA
YCTaHOBJICHHOTO MOJIEJIBIO FOPHIMYECKOTO JIMIA B
MIPEANIPUHIMATEIbCKOM TIpaBe.

Nmenno mostomy B cT. 23 I'pakIaHCKOro Ko-
nexca P® ykazaHo, 4TO peryaupyeTcst TONbKO 1esTelb-
HOCTh HWHIMBHIYAJILHOTO MPEANPUHUMATENS, HOP-
MaMH, PETYJIUPYIOUIMMHU JESITEILHOCTh FOPUIUUECKUX
st [TosToMy onmcaTs MoeIh CyOBeKTa MIPEeaIPUHI-
MAaTeIbCKOTO TpaBa — UHAMBHIYAIBLHOTO MPEAPUHH-
MaTens, 4epe3 MOoJeNb CyOBeKTa MpeanpHHUMATENb-
CKOTO NpaBa — KOPHINYECKOE JIUIO — 3TO oluOKa®.

[TpaBOCyOBEKTHOCTh HMHAMBUAYAJIBHOTO TIpeEl-
MIPUHUMATEJISL, 3TO COJIEPIKAHUE MOJIENN HHANBUAYab-
HOTO TpEANpPHUHUMATENs] B IPEANPHUHUMATEIHCKOM
pase.

3 [IpennpunuMaTebcKoe paso / otB. pea. U. B. Epimosa, I'.
J1. OtHrokoBa : yuyeOHUK Ju1a OakanaBpoB. — Mocksa: IIpo-
criekt, 2015. C. 72-76.

4 lancyroa M./I. Oco6eHHOCTH IPAaBOBOTO PEXUMa HMY-
IIeCTBA MHIMBHIYalIbHOro mpennpunuMarens //Cesepo-
KaBkasckuit ropunuueckuii BectHuk, 2012r. Ne 1. C. 74.
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CyIiecTBYIOT pas3iM4HbIE B3IJIIIBI TPaBOCYOB-
€KTHOCTb HMHIMBUAYAJIBHOTO MpPEANPUHUMATENS, OC-
HOBHBIM M3 HHX SBJISIETCSI TOT, B KOTOPOM IPaBOCYOb-
€KTHOCTb pa3fielsieTcs Ha MPaBOCHOCOOHOCTb U jee-
CHOCOOHOCTE®,  OT/ENBHBIE ABTOPHI  BBLIEIAIOT B
Ka4eCTBE CaMOCTOSITCNIBHBIX 3JIEMEHTOB MpPaBOCyOb-
€KTHOCTH, C y4ETOM BBIIICHa3BaHHBIX, CAEIKOCIIOCO0-
HOCTb, JEITMKTOCIIOCOOHOCTh, HHOT/IA BBIJICNISIOT KOM-
METEHIHIO.

CooTBeTCTBYyIOIIEE 3aKOHOIATENBHON MOJIEIH pe-
TYIUPOBAHUS SIBISICTCS BBIICICHUE TAKUX JJICMEHTOB
MPaBOCYOBEKTHOCTH B NPEANPHHUMATEILCKOM IpPaBe
KaK IPaBOCIIOCOOHOCTD U JIE€CIIOCOOHOCTD.

[TockonbKy MHAMBHIYJIBHBIH MPEANPUHUMATEID
SIBJISIETCS. MOJIEINIBIO CYOBEKTa IPEIIPUHUMATEIECKOTO
IpaBa, CoepKaHUEM TaKOH MOJENH SBISETCS MPaBO-
BOE peryjiupoBaHue oOpa3oBaHHUs TaKOH MOJey,
HAIlOJIHEHNsI e TpaBaMu M oOs3aHHOCTsAMH. [IpaBo-
crocoOHOCTh abcTpakTHA. OHA IpU3HAETCA 32 CyOBeK-
TOM IPEAIIPUHAMATENBCKOTO IIPaBa B MOMEHT €To 00-
pa3oBaHus, KaK coJlepKaHKe ITPaBOBOTO CTaTyca, KOTO-
pBIM HazenseTcss CyOBEKT MNPEIIPHHUMATEIHCKOTO
Ipasa.

EnuHCTBEHHOE, YTO MPUBHOCUT JIMIIO, KOTOPOE
OBUIO TPHU3HAHO CYOBEKTOM IPEIIPUHAMATEIBCKOTO
npaBa — WHAMBUAYaJbHBIM NpEANPUHUMATENIEM, YTO
HE MOYKET OBITh OIIMCAaHO 3aKOHOAATENIBHO U CBSI3bIBACT
MO/IEJIb C KOHKPETHBIM JIUI[OM — 3TO BOJISL.

VIMeHHO [u1s TOTO, YTOOBI CBSI3aTh MOJIENb CYOB-
€KTa ¢ KOHKPETHBIM JINIIOM U 00pasyeTcs geecrnoco0-
HOCTb. Peanmzarust Oomnbliel yacTy MpaB U 00s13aHHO-
CTEH, 3aJI0)KEHHBIX B IPaBOCIIOCOOHOCTH BO3MOXKHA
MCKITIOUNTEIBHO I10 BOJIE KOHKpeTHOTO snia. Cuenxo-
CIOCOHOCTB M JIETMKTOCIIOCOOHOCTB — 3TO O/AWH U3 ac-
MEKTOB BOJIM JIHIa. Bois nuiia, kak cy0beKTa npeanpu-
HUMAaTENbCKOTO TpaBa €JUHA B CBOEM BOJICU3BSIBIIC-
Hun. Ee nposiBiieHNe, KaK BOJH 32 3aKITI0UEHHE CACTIKI
WM COBEpIIEHHE NPOTHUBONPABHOTO IOBEICHHSA, HE
MEHSIET ee CBOMCTB U €JMHCTBA.

Beinenenne KoMIeTeHINH, KaK 3JIEMEHTa JIeeco-
COOHOCTH, CyOBEKTOB IPEIIPUHUMATEIHCKOTO TIPaBa,

5 [llancyrosa M. JI. OcoGeHHOCTH MPAaBOCYOHEKTHOCTH UH U~
BUIyaJIbHOTO IpexnpuauMatens // XypHan npennpuHuMa-
TENILCKOTO M KOPIIOpAaTHBHOTO mpasa, 2017, Ne 1 (5). C. 45.

CBSI3aHO C TEM, YTO Y OTJEIbHBIX CyOBEKTOB MIPEAIPH-
HUMATEJIbCKOTO IpaBa SBISETCS CIOXKHBIM IPOLECC
BOJIEOOPA30BaHMUSL.

IOpuanyeckoe muIoO, Kak CyObEKT MpeANpUHIMA-
TEJILCKOTO IIPaBa, He UMEET €AUHOI BOIH B CBOEM BO3-
HUKHOBEHUH, B IUCKpeTHa. Cama MOJENb IOpHANIe-
CKOTO JIMIa, OCHOBAaHAa Ha NPeoOpa30BaHMM BOJIM OT-
JEeTbHBIX JIUII B  EAMHYI0 BOIMIO  cyOBekTa
MIPEANIPUHIMATENCKOr0 TpaBa. IIOCKONBKY eamHast
BOJISI FOPUANYECKOTO JIMIA, JOJDKHA OTPakaTh BOJIIO
JIMI, KOTOPBIE SBIAIOTCA YYaCTHUKAMH WM YUpeIu-
TeJsl TAKOTO IOPUANYECKOro JIIa, To GopMHupoBaHKe
BOJIU IOPHJINYECKOTO JIUIA OCYILIECTBISETCS Yepes3 ero
oprassl. IIpenensl, B KOTOPBIX OpraH IOPUIUYECKOrO
nnna, GopMHpYET ero BOJIIO M €CTh KOMIIETEHIHS.
VmeHnHO 00pa3oBaHue BOJIH IOPUAMYECKOTO JIUIA, Ye-
pe3 KOMIIETEHIIMIO €0 OPraHOB M OTpaXkaeT AUCKPET-
HOCTH BOJIM FOPUANIECKOTO JINIIA.
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Annomayus

ﬂaHHa}Z cmamuvs noceAaujeHa Usyderuro adMuHucmpamuenozo npaeoHapyuiterust. Aemop daem HOpMAmueHo-
npaesoesoe moJjaKosarue u packpvleaem cucmemy admuﬂucmpamueﬁoeo npocmynka Ha OCHO8aHUu Kooexkca 06 ao-

MUHUCIPAMUBHbLLX NPABOHAPYUEHUX.
Abstract

This article is devoted to the study of an administrative offense. The author provides a legal interpretation
and discloses a system of administrative offenses on the basis of the Code of Administrative Offenses.
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B Konekce Poccuiickoit denepanuu 06 aiMUHH-
CTPAaTHUBHBIX TPABOHAPYIICHHUSIX YETKO OMpPEIEICHO
MIOHSITHE TEPMHUHA aIMUHUCTPATUBHOE MpaBOHAPYIIIE-
HHE.

Tak, crares 2.1 TIacutT 410, aAMUHUCTPATUBHBIM
MpaBOHAPYIICHUEM MIPU3HACTCS IPOTUBONPABHOE, BU-
HOBHOE JelcTBHe (Oe3meiicTBUE) (QHU3MUYECKOTO HITH
IOPUIUYECKOTO JIUIIa, 32 KoTopoe Kogekcom 06 aaMu-
HUCTPATUBHBIX IIPABOHAPYIICHHUSX MM 3aKOHAMH
cyopektoB Poccuiickoit dexepannu 00 agMuHHCTpA-
TUBHBIX TMPAaBOHAPYIICHUSAX YCTAHOBICHA aJMUHU-
CTpaTHBHAs OTBETCTBEHHOCTS. [2]

W3 nanHOTO OMpeneeHusI MOKHO BBIACITUTH KITIO-
4eBble MPU3HAKH MTPABOHAPYIIICHUS:

ITepBbIM TpU3HAKOM JIOOOTO TPAaBOHAPYIICHHUS,
HE TOJLKO aJIMHHHUCTPATUBHOTO, IPUHATO CUUTAThH €T0
00IIECTBEHHYIO OMTAaCHOCTh. B pe3ynbrare coBepiieHus
aJIMAHUCTPATUBHOTO MPAaBOHAPYIICHUS, B TFOOOM CITy-
yae, B HE3aBUCHMOCTU OT pa3mepa, OyIeT MpUIHHEH
yiep0 mpaBaM H 3aKOHHBIM HHTEpEcaM IpaxJiaH, roc-
yIapcTBa ¥ 00IIecTBa B IIETIOM.

BropeiM HeMaIOBa)KHBIM TPH3HAKOM aJIMUHH-
CTPAaTHBHOTO IPABOHAPYIICHHUS SBJISETCS IMPOTHBO-
npaBHOCTh. OHA yKa3bIBAaeT Ha TO, YTO B UTOTE COBEP-
MIEHHOTO MPOCTYyNKa OyAyT HapyIIeHbI MPaBOBEHIE 3a-
MPEThl, YCTAaHOBJIEHHBIE 3aKOHOAATEIHCTBOM, OYIyT
HapyIIeHBl HOPMBI aIMHHUCTPATHBHOTO TIpaBa.

OTMeTHM, 9TO 3aKOHOAATENb, MPUHUMAS MPaBO-
BbIE CAHKIMM Ha KakWe-Iu0o JeHCTBHMS HHIMBHIA,

CTPEMUTCS TEM CaMbIM JIOCTHYb HEKOTOPOTO Oalianca u
CIPaBEJIMBOCTH B TOCY/IapCTBE U OOIIECTBE.

TpeThbHM TPU3HAKOM MPABOHAPYIICHHS MOXKHO
BBIJIC/IATH BHHOBHOCTb.

JlesHue OyJeT NPU3HAHO AJIMHHHUCTPATHBHBIM
MPaBOHAPYIICHHEM B TOM CIllydae, €ClIH OHO COBEp-
OICHO BHHOBHO, TO €CTh CYOBEKT IPaBOOTHOIICHHUS
0CO3HaBaJl, KAKHE MOTYT OBITh MTOCIIEACTBUS, TIOCIIE CO-
BEPILCHUS UM JICSTHUS, OYAb TO YMBIIUIEHHO WIIH 10 He-
OCTOPOKHOCTH. [3]

YeTBepThIM NPU3HAKOM OYJIET €ro HaKa3yeMOCTb.
3a coBeplieHHe aJIMUHHCTPATHBHOTO IPaBOHApyIIe-
HUSI CIIeJlyeT IPUMEHEHHE MPETyCMOTPEHHBIX 3aKOHO-
JIaTeNIbCTBOM CaHKIMW, TO €CTh Mep aJMHHHCTPATHB-
HOW OTBETCTBEHHOCTH. Yaile Bcero pedb uaeT 00 aj-
MUHHCTPATUBHBIX HAKa3aHUAX, KOTOPHIC YKa3aHbl B
ctatbe 3.2 Konmekca 00 aIMUHUACTPATUBHBIX MPaBOHA-
pyleHusx. [2]

Uro xe KacaeTcs COCTaBa aJMHHUCTPATHBHOTO
MIPaBOHAPYIICHHS, TO 3TO OYIET COBOKYITHOCTh BCEX
BEIIICTICPCYNCIICHHBIX ¥ ONMCAHHBIX MPU3HAKOB, KOTO-
pBIe HEOOXO MBI JUTSI TPU3HAHUS COBEPIICHHOTO JICsI-
HUS B KA4eCTBE KOHKPETHOTO aIMHHUCTPATHBHOTO
npaBoHapyieHus. [4]

DJIeMeHTaMM COCTaBa SIBJISIFOTCSI:

1. HenocpeacTBeHHO OOBEKT aIMHUHHCTPATHB-
HOTO TIPaBOHAPYIICHHS, HHAa9€ TOBOPA, 3TO TO, HA UTO
HaIPaBJICHO JaHHOE JCSTHHE.
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2. CyOBbeKT alIlMHHUCTPATHUBHOTO IIPaBOHApPYILIE-
HHSL, TO €CTh 3TO OyJIeT TOT, KTO COBEPILAET JaHHOE Jie-
STHUE.

3. OOBbeKkTHBHasl CTOpPOHa aJMHHUCTPATHBHOTO
npaBoHapyIIeHus, OyJneT yKa3blBaTbCs HENOCpes-
CTBEHHO MECTO, BPEMs, CIIOCOO COBEPIICHHUS aMHUHH-
CTPAaTHBHOTO IPOCTYIIKA.

4. CyObeKTHBHAs CTOpPOHA aAMUHHCTPATUBHOTO
NPaBOHAPYIICHUS - 3TO OTHOLICHHE CYyOBEKTa K €ro
TPOTHBOIIPABHBEIM JCHCTBHUSIM. [6]

3HayeHue coCcTaBa aIMHUHICTPATHBHOTO IPAaBOHA-
PYLICHHSI COCTOUT B TOM, YTO OH SIBJISIETCSI OCHOBAaHHEM
JUISl aJJMUHHCTPAaTHBHOW OTBETCTBEHHOCTH. [lpm oT-
CYTCTBUH B JISTHUU COCTaBa aIMUHHCTPATUBHOTO ITpa-
BOHApYLICHUS JeJ0 00 aJMUHHCTPATHBHOM IIpaBOHa-
PYLICHHU HE MOKET OBITh HA4aTO, @ HAYaTOE HOJTIEKHUT
IPEKPALICHHUIO.

PestoMupysi onmcaHHOE BBILIE, MBI MOXEM CHe-
JaTh BBIBOJ O TOM, 4T0 Konieke 00 aIMHHHCTPaTHBHBIX
HApYLICHUAX B MOJHOM O0BEMe IaeT OObSICHEHHE aji-
MHUHHCTPAaTHBHOTO IPaBOHAPYIUCHUS, a TaKXKe yCTa-
HABJIMBAET COCTaB M MNpPU3HAKU aJIMUHUCTPATHBHBIX
MPOCTYNKOB. TakuM 00pa3oM, U3y4IHB pazIHyHbIC Ma-
TCpUaAJibl, KaCarolmuruecsa [[aHHOﬁ TCMBI, BBIACIAOTCA

KOHKpETHBIE IPU3HAKU aJMUHUCTPATUBHOTIO IIpaBOHA-
pYLIEHHUS, MTO3BOJISIOIINE 00BEKTUBHO PacCMaTpUBATh
OTZAENbHBIC CUTYaLUH.
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RELATIONS

Annomayus

B cmamve 2060pumcsi 6 60CnonHeHuU OnpeoeiEHHbIX npobenos 6 meopuu NPAGOMEOPUECmed, PeueHul psiod
HAKONUGUIUXCSL TNEOPEMUYECKUX NPoOIeM, PA36UMUL Menmod0I02UYECK020 Annapama QyHoameHmaibHo2o npa-
606edeHUsL 8 OAHHOU 0bIacmu, YMOYHeHUU NePCneKmus OaIbHeUUX Hay4HblX UCCIe008AHUL NPABOMEOPUECKO20

npoyecca.

IIpasomeopuecmsy omeedena eadxcHeluds poib 68 NPABosoll cucmeme 06020 2ocyoapcmed. Asnasace
HAuaIbHbIM 9MANOM APOYECCA NPABOB020 Pe2yupOBaAHUsl, NPABOMBOPYECHB0 OKA3bIGAEN IUSHUE HA Pe3ylbma-
MUBHOCMb 2MO20 NPOYECca, m.e. Ha COCMOSHUE NPABONOPOKA 8 20Cyoapcmae.

Abstract

The article says in filling out certain gaps in the theory of lawmaking, solving a number of accumulated
theoretical problems, developing the methodological apparatus of fundamental law in this area, clarifying the
prospects for further scientific research of the lawmaking process.

Lawmaking has a crucial role in the legal system of any state. Being the initial stage of the process of legal
regulation, lawmaking has an impact on the effectiveness of this process, i.e. on the state of law and order in the

state.
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IIpaBoTBOpPUECTBO 3aHUMAET BeAyllee MECTO B
MHOT000pa3HOI M TWHAMHYHON HpaBOBOH cdepe 00-
IIeCTBA. DTO MPOUCXOIUT MOTOMY, YTO UMEHHO B pe-
3yJIbTaTe NMPABOTBOPUECTBA CO3IAETCSA IPaBO, KAK CO-
BOKYIIHOCTb 0OS3aTeNbHBIX IPABWIJI TOBEICHUS IS
BCEX €ro wieHoB. [IpaBOTBOPUECTBO ABISIETCS IEPBBIM
9TAIlOM JKM3HHU IIpaBa U OCHOBAaHO KaK Ha COOCTBEHHO
MPaBOBBIX, TaK U MOJUTHIECKUX, IKOHOMHIECKHUX, CO-
[MaJIbHBIX Tpeanockuikax. OOIecTBEHHBIH M Hayd-
HBIIl HHTEpEC K ITPaBOTBOPUYECTBY 00YCIIOBIICH TEM, YTO
OHO TIO3BOJISIET CO3/1aBaTh NIPABOBbIC AKTHI, BHIPAXKAIO-
mMe TOJIUTHYECKU Kypc MapTuil, rocygapcTsa U o0-
IIeCTBa.

[lo MHEHHIO OJHMX aBTOPOB, NPaBOTBOPUECTBO
BBICTYIAET KaK MEPUOAMYECKA O(QOPMIIEHHAs IpoIie-
Jypa JesTeNbHOCTH 110 (JOPMHUPOBAHHUIO U 3aKperie-
HHIO BOJIM KJjlacca (Hapoja) B NMPAaBOBBIX aKTax IO U3-
MEHEHUIO U OTMEeHe ATuX akToB [1, c.151]. pyras no-
3UIUSL  3aKJIIOYAeTCsl B HIMPOKOH  TPaKTOBKE
MIPaBOTBOPUYECTBA, HAIIPABICHHON Ha JOCTHXEHHUE Lie-
Jel oOmiecTBa, OpPraHU3allMOHHO O(GOPMIICHHOH nes-
TEJIBHOCTH TOCYapCTBa 10 BBIIBICHUIO MOTPEOHOCTH
B HOPMAaTHBHOM IIPaBOBOM pEryJHpOBaHMM oOO1ie-
CTBEHHBIX OTHOIICHUH M CO3JAHUU B COOTBETCTBHUHU C
BBIBJICHHBIMA IOTPEOHOCTSAMH HOBBIX IPaBOBBIX
HOPM, 3aMeHEe M OTMEHe JeicTByromux [2, ¢.137]. Otn
B3IJIS/IBI COXPAHSAIOTCS B TEX WM HHBIX BAPUAHTAX U B
HacTodllee BpeMs. B HOBellllnX Hay4HBbIX TpyAax 3a-
KOHOTBOPYECTBO KaK PAa3HOBHIHOCTH IIPaBOTBOpYE-
CTBa OXBAThIBAE€T BECh NPOIECC CO3/JAHHS IPaBOBOI
HOPMBI - HAUMHAs C 3apOXKICHUS HIEH O HEl B CBS3H C
BBISIBIICHHEM NOTPEOHOCTH B MPAaBOBOM pETYJIHPOBa-
HHH, IPUHATHEM €€ U 3aKaH4MBas BBEJCHUEM B JeH-
CTBHE.

[TpaBoTBOpUECTBO €CTh, B CYIIHOCTH, OOIIe-
CTBEHHO 3HAYUMas JESATEIbHOCTh YHMOTHOMOYEHHBIX
CyOBEKTOB, KOTOpasi OTIMYAETCSI COBOKYITHOCTHIO Ta-
KHX Ba)XKHBIX 3JIEMEHTOB Kak OOIIECTBEHHbIE HHTeE-
pechl, MOTPeOHOCTH, BOJEBBIE YCTAHOBKM, BapHAHTHI
peuienuil, ¢opMmupyonmecss € (opManuzyeMble
HOpMEI. [Ipruem B HEM He JOIKHO OBITH MEXaHHUCTHY-
HOCTH WM Jak€ aBTOMAaTHU3Ma, MOCKOJIBbKY HMEHHO
TBOPUYECKUH CO3UJATENIbHBIN XapakTep AESTEIbHOCTH
OTBEYAeT 3aJjaue OTBICKAHUS CPEJU MHOXKECTBA Pa3HBIX
MIPaBWJI MTOBEIEHHS TeX, KOTOPhIE CTAaHYyT COIHAIHHO-
MOJIE3HBIMH M KOTOPBIM OYZET IOpUINYECKH-CTPOTras,
obmesnaunmast popma.

AHanu3upys UMeIoIrecs HayqHble pa3padOTKH U
YCTOSIBIIMECS B MPAKTHKE 3aKOHOTBOPYECTBA IIOA-
xoasl, Tuxomupos HO.A. ompenenser mpaBoTBOpdYE-
CTBO KaK IPOIECC MO3HAHUS M OIEHKH MPABOBBIX I1O-
TpebHOCTel 001ecTBa U rocy1apcTBa, (POpMHUPOBAHUS
W TPUHATHA TPABOBBIX AaKTOB YIIOJHOMOYEHHBIMHU
CyOBEKTaMH B paMKaxX COOTBETCTBYIOIIMX IPOLELYD
[3, c.157]. B aToM onpeieneHIH OH BBIJIEISIET CIIETYTO-
M€ DJIEMEHTHI: BO-IIEPBBIX, MO3HAHUE, U3yUCHHE U
aHaJIM3 SIBIICHUH U IPOIIECCOB, NOIMYCKAIOMINX HIIH TPe-
OyroIMX MPaBOBOM periiaMeHTaluH, BO-BTOPBIX, OIIpe-
JeJICHUE OpTaHa WM WHOTO CyOBeKTa, ypaBOMOUYCH-
HOTO MPUHSTH TOT WIX UHOM IPaBOBOH aKT, B-TPEThHX,

BBIOOp (DOPMBI MpennoaaracMoro akTa, B-4eTBEPTHIX,
MTOJITOTOBKA, IPUHATHE WM U3MEHEHHE €Tr0 B PaMKax
COOTBETCTBYIOILUX MpoLeayp. Bmecrte B3sThIE, BCE 3TH
3JIEMEHTHI 00pa3yIoT CTPOHHOE, HEPYIINMOE, OPTaHH-
YyecKoe eIMHCTBO. BEIMajeHue Kakoro-1mbo siaeMeHTa
WIHA €TO OTCYTCTBHE, OclabjieHne BHYTPEHHHUX CBS3CH
U 3aBUCHMOCTEH MEXIy HUMH JelaeT Ie(EKTHBIM
MPaBOTBOPUYECTBO B mesnoM. OHO OMHOOYHO WU C
OTIO3aHUEM pearnpyer Ha U3MEHEHHUS OOIIECTBEHHOM
CUTYyallM U TCHICHIIMU Pa3BUTUSA SKOHOMHKH, MOJIU-
THYEeCKOH M commanbHOi cdeprl. [IpuaMMaroTcs He-
00ocHOBaHHbIE, HeA(P(PEKTUBHBIEC TPABOBHIC aKThI, KO-
TOpBIE TNO0 Mayo, THOO0 OTPHUIIATEIEHO BIHAIOT Ha 00-
IIECTBEHHBIE TPOIECCHI U MOBEJECHHUE JIIOJIEH.

Takum 06pa3om, 00OIIeCTBEHHBIC OTHOIICHHUS BCE-
I/1a HYXXJar0Tcs B peryaupoBanud. [IpudeM 370 MOXKeT
OBITh pETYJIHPOBaHUE, IPOUCTEKAIONIEE W3 CaMUX
BHYTPCHHUX YCJIOBUH XKH3HHU OOIIECTBa, T.C., CAMOpPE-
TYIHpPOBaHUE, K KOTOPOMY MBI OTHOCHUM TpPAaIHIINH,
oObryan, Mopainb. [Io Mepe pa3BUTHS U YCIOKHEHHS
OOIIECTBEHHBIX OTHOIICHUH MOSIBIISICTCS €IIle OJHU pe-
TyJATOP, KOTOPBIA UMEET MPU3HAKU BHELIHETO BO3IEH-
CTBHSL. DTHM PETYJSTOPOM SBILIETCS MPaBO. DTOT pe-
CYJISITOP, OYyYd MOPOXKICH CaMUM OOIIECTBOM, CTa-
HOBHUTCS Kak-ObI Haj JTHUM OOILECTBOM, M JTO €ro
€CTECTBEHHOE MOJIOKEHHE, TOCKOJIbKY MHAYE MPABO HE
cMorIIo ObI 00TaaTh TOH CHIIOH, KoTOpas HeoOXoanMa
JUTSL YHOPSIZIOYEHHS O0IIeCTBEHHBIX OTHOIIEHUH.

Ounocodus onpeaenseT o0mecTBEHHbIE OTHOIIIE-
HUSI KaK OTHOIICHHMS, XapaKTCPHU3YIOIINECT HATHIHEM
B3aMMOCBSI3M M 3aBUCUMOCTH MEXIY JIOIbMU. B -
POKOM MMOHUMAHHH CIOJIa BKIFOYAETCS HE TOJBKO «00b-
eKTUBHPOBAHHAS, YHACIICJOBaHHAS OT MPEIBIAYIIHX
MOKOJICHU#, HO M «COBOKYITHAs, JKUBasi, YyBCTBEHHAS
JeSITeIBHOCTD JIFOJICH, BBICTYHAIOMIAs B Ka4eCTBE CO-
TPYAHUYECTBA MHOTHX MHIUBHIOB B CBSI3H C MX OTHO-
mweHueM Apyr k npyry» [4, c.107; 5, c. c.76]. Hus
FOPHUCTIPYACHINN METOJ0JIOTHYECKOE 3HAUCHHE UMEET
npeJscTaBieHne 00 OOIIEeCTBEHHBIX OTHONICHHSX Kak
MPAKTHIECKUX pe3yNbTaTax IesATeIHbHOCTH JIONCH B
BHJIC UX B3aWMHBIX CBS3€H 10 YJOBJICTBOPCHHIO JIHY-
HBIX M OOINECTBEHHBIX HHTepecoB. Otcroma oOmie-
CTBEHHBIC OTHOIIICHUS, ¥ IIPABOBBIC B YACTHOCTH, SIBJISI-
10TCsl crennuyIeckoil o0mecTBeHHOH GopMoit 1ocTH-
>)keHus 1enel. Yto kacaercs mMpaBOBBIX OTHOIIEHUH,
TOJI OHH B OTJIMYHE OT IPYTUX (IKOHOMHUYECKUX, TIOJTH-
THYECKUX, MOPAJIBHBIX U Jp.) OTIHYAIOTCS MMOBBIIICH-
HOW CTENEHBIO (OopMalM3alud ¥ TapaHTHPOBAHHO-
CTBIO CO CTOPOHBI TOCyaapcTBa. B oOmiecTBeHHOM
JKH3HH JIFOJIH, PYKOBOJICTBYSICH CBOMMU JTHYHBIMH FLITH
0OIIECTBEHHBIMU MHTEpPECaMH, BCTYMAIOT MEXIY CO-
0011 B caMbIe pa3HOOOpa3HBIC OTHOIICHUS: SKOHOMHYE-
CKHE, TMOJUTHYCCKHE, KYJIbTYPHbBIC, HPaBCTBEHHBIC,
MPaBOBbIC U Jp. BHIBI KOHKPETHBIX OOIIECTBEHHBIX
OTHONICHHUH OMPENessIOTCS COOTBETCTBYIOMIEH cde-
poil coluanbHON >KU3HU U JAEUCTBYIOUIMMH COLIAAJIb-
HbIMH HOpMaMHu. Kaxiast pa3HOBUIHOCTH COITMATLHBIX
HOPM CIOCOOCTBYET BO3HUKHOBEHHIO U Pa3BUTHIO CO-
OTBETCTBYIONINX OOIIECTBEHHBIX OTHOMIEHUH. JIromasm
JKE CBOICTBEHHO NPHUIABATh 3HAYCHUC COIMATIBHOMY



14 JURISPRUDENCE / «COLLOQUIUM=JOURNAL»#23(47).2019

PEeryIupOBaHMIO, OCO3HABATH €0 TOJIBKO B TOH Mepe, B
KaKOil OHO CITOCOOCTBYET 3aIUTE U YAOBICTBOPCHHIO
X HWHTEPECOB, MOITOMY IPABOBHIC OTHOIICHUS pac-
CMaTpPHUBAIOTCS U OLICHUBAIOTCSI 110 MPEUMYILECTBY KaK
pe3yIbTaThl ACUCTBUS MPABOBBIX HOPM, NPH3BAHHBIX
yperyaupoBaTh MpoIecc NPaKTUYECKOTO MOBEACHHS B
npaBoBoil cepe. Orcioma u Hambosee pacmpocTpa-
HEHHOE B NIPABOBOW HayKe MOHUMAaHHE IPABOBOTO OT-
HOIIICHUS KaK OOIIECTBCHHOTO OTHOIICHHUS, YpPEryIiu-
pOBaHHOI0 HOpMOIi npaBa. [IpaBoBast HOpMa, ycTaHaB-
JIUBasi CBSA3U CYOOpPIUHALIMYU WIIH TMAPTHEPCTBA MEKITY
CTOPOHAMH OOIIECTBEHHOTO OTHOIICHHUS, MOJICIHPYET
ux mocienyromiee B3aumojneicTBue. CocTosiHUE CBSI-
3aHHOCTH Ha YpPOBHE IPAaBOBOTO CTaTyca IPOTHO3H-
pPYeT XapakTep pa3BUBAIOIICTOCS MOBEICHUS CYOBEK-
ToB. OTHAKO peabHOe COoIepKaHHe YEITOBEUECKOI Je-
STENBHOCTU BCErja ropasio Oorave 000 CXEMBI, U
00IIIeCTBEHHAS CBSI3b, BOIUIOIIAACH B (DAKTHIECKOM OT-
HOIIICHUH MEXKY CYOBEKTaMH, YCIOKHICTCS MHOT000-
pa3ueM KOHKPETHBIX MTOBEICHUYECKUX aKTOB.

By 00IIeCTBEHHOTO OTHOIICHHS OIPEACISICTCS
BUZOM COIHAIBHOTO PETYJIATOpa, MPUMEHSIEMOTO K
JAHHOMY OTHOIIEHHIO, M c(epol 0OLIeCTBEHHOMN
JKU3HH, B KOTOPOH BO3HUKACT MPaBOOTHOIIECHKE. B Ka-
YeCTBE COIMAJIBHBIX PEryJSITOPOB MOTYT BBICTYIATh
00bI4an, MOpaib, TPAIUINH, IPABo U Ip. B pesynprate
BO3HUKAIOT 0COOBIE BUIBI OOIIECTBEHHBIX OTHOIIIEHHUHH,
00yCIIOBJICHHBIE OCOOCHHOCTSIMH COITHAJIBHOTO CTa-
Tyca cyObekToB. [IpaBoBbIe OTHOIICHHUS OTIMYAIOTCS
TEM, 9TO OHH BCETHa BO3HHKAIOT TOJBKO MEXKIy JIH-
I[aMH, KOTOpBIC O00JaJal0T KadyecTBaMHU CyOBbeKTa
TpaBa, U yperyIUpOBaHbI IPABOBOH HOPMOL.

[IpaBoBOE OTHOIICHHE TPEACTABIICT OO0l pea-
JMM30BaHHYIO B MPAKTHICCKOM B3aUMOJCHCTBHU CTO-
POH CBSI3b MEXIy CYOBEKTaMH, YperyJHpPOBAHHYIO
HopMamu IpaBa. Mary3oB H.W. cuuraer, uro riaBHoe
B IPAaBOOTHOWICHHUAX TO, YTO OHH BO3HHKAIOT HA OC-
HOBE MPABOBBIX HOPM, a UX YYACTHUKH BBICTYIAIOT KaK
HOCHTEITN B3aUMHBIX FOPUINYECCKHUX TIpaB U 00s3aHHO-
creit [6, ¢.246]. FO.W. ['peB1IOB C MO3UIINI COITMOIOTH-
YECKOTO TIOAXOJa BBIICISICT CICAYIONINE NpPU3HAKA
MIPaBOBOI'O OTHOWICHHSA: 1) NMpaBOBOE OTHOIIEHHE —
0COOBIN BUJ| COITUAILHBIX OTHOIICHUH 2) B OTIIMYUE OT
WHBIX COIMATBHBIX OTHOIICHUN OHU XapaKTePU3YIOTCS
TECHOM CBSI3pI0 C IOPUAMYECKUM HOpPMATUBOM |7,
c.144]. AHanorn4HOM TOUKH 3pEHUS MPUACPKUBACTCS
u Bomnenko H.H. [5, ¢.79]. MOXHO BBIIENUTH cleay-
OIIMe MMPU3HAKHA TIPABOOTHOIICHHUN: UX COJIEPKaHUEM
SIBIISTIOTCSI CYOBEKTUBHBIC MPaBa U IOPUIUICCKUE 005-
3aHHOCTH; OHHM HMEIOT BOJICBOM XapakTep; UX OCy-
LIECTBJIEHUE TapaHTHPOBAHO MEpPaMU TOCYIapCTBEH-
HOTO MPUHYKJCHHSI.

[IpakTudecku Bce aBTOPH OTMEUAIOT, YTO B OC-
HOBE JIF0OOTO TIPABOBOTO OTHOIICHHUS JISKHT (PaKTHUIe-
CKOE OTHOIICHUE 3aWHTEPECOBAHHBIX CYOBEKTOB, HO
YTO OHO TPEJCTABIIAECT COOOW MOHMMAETCS HEOTHO-
3HayHO. DakTHYecKue MPaBOOTHOLIEHUS MOXKHO TOHU-
MaTh, KaK OTHONIICHHS JEWCTBUTEIHHO CYIIECTBYIO-
e, B OTJIMYME OT OTHOIIEHUN, KOHCTPYUPYEMBIX WU
BOOOpakaeMbIX; KaK OTHOIIIEHUS, CYIIECTBOBABIIHE 10
MPaBOBOI'0 PEryIHpoBaHus. BaxHelas 0coOeHHOCTh
(hakTHuecKX 0OIIECTBEHHBIX OTHOIICHUH, JIEKAITNX B
OCHOBE NPAaBOOTHOLICHUH, COCTOUT B TOM, YTO OHHU
MIPENICTaBISIOT CO0OM Bce pealbHOE MHOTOOOpasue
MPaKTUYECKOTO MOBeJCHUs CyOBekTOB. DakTHUecKue

OTHOIIEHHS OTOOpaKarOT PEalbHYIO CBS3b, BO3HUK-
LIYI0O MEX/y KOHKPETHBIMH CyObEeKTaMi KOHKPETHOTO
obmecTBeHHOTO OTHOIIeHU. OMHAKO, HE BCe (pakTH-
YyecKHe OTHOIIEHUS MOXKHO Ha3BaTh NPABOOTHOLIEHU-
ssmu. VI3 Bcero MHOTOOOpa3us NEHCTBUH YYIaCTHHKOB
(akTH4YeCcKOro OOINECTBEHHOTO0 OTHOLIEHHS CO0-
CTBEHHO NIPaBOOTHOILEHHS COCTABIISIOT TOJIBKO Te AeH-
CTBHUSI, KOTOPBIE UMEIOT FOPHIUYECKYIO 3HAUHMOCTD 1
Te, 4epe3 KOTOphIe pean3yroTcsl B3aUMHBIE MpaBa U
0053aHHOCTH YYaCTHUKOB.

CyIHOCTb IPABOOTHOIIEHUS HE CIIEAYET CBOAUTh
TOJIBKO K NpaBoBo# (opme. Ho Taxke HEmb3s OTOX-
JIECTBIISITH IPAaBOOTHOMICHUS C JIEXKAIUM B €r0 OCHOBE
(akTHIECKUM 0OIIECTBEHHBIM OTHOIIEHHEM. MBI oI~
nepxuBaeM MHeHue Xanduuoit P.O. o ToM, 4TO IICH-
HOCTH IOHATHSA NMPABOOTHOIIEHHS OOYCIIOBIICHA TEM,
YTO OHO 00O3HAYaeT KOHKPETHOE peajbHOE o0Iie-
CTBEHHOE OTHOUICHHE, KOTOPOMY IpHIaHa IpaBoOBas
¢dopma [8, c.24]. Ho cuuraem, 4TO MPaBOOTHOIIICHHE
9TO yperyJupoBaHHas HOPMOHW IpaBa Pa3HOBHIHOCTh
OO0ILECTBEHHOTO OTHOIICHHS, BO3HUKAIOILETO C LEIbI0
peanu3aiy 3aKOHHBIX MHTEPECOB €0 YYacTHHKOB U
OpPraHM30BAHHON KaK B3aMMOCBS3b MX CYOBEKTHUBHBIX
TIPaB M IOPUANIECKUX 003aHHOCTEH.

Wrak, mpaBOOTHOILIEHHUS — 3TO OCOOBII BUJ 00-
IIECTBEHHBIX OTHOIICHWH, YpPEryJIHpOBaHHBIX HOP-
MaMmH mpaBa. Pa3HooOpa3ue yperyJimpoBaHHBIX HOD-
MaMH IIpaBa OOIIECTBEHHBIX OTHOIICHHWH HAaCTOJBKO
BEJIMKO, YTO ATO MO3BOJSIET MX KJIaCCH(UIIMPOBATH.
[1epByto TpymIry COCTaBISIOT OOMIECTBEHHBIE OTHOIIE-
HUS, CKJIQJBIBAIOIIMECS IPU OCYIIECTBJICHHH 3KOHO-
MUYECKOM, NOJUTHUECKON, COLUAIBbHOM, KYJIbTYPHOH,
00pa3oBaTeNbHON M IPYTUX BHIAX 4EIOBEYECKOil es-
TENbHOCTH. BTOpYIO TPy COCTaBISIOT OOIIECTBEH-
HBIE OTHOIIEHUS, BO3HUKAIOIINE NPH OCYIIECTBICHUH
caMoi IOpUIMYECKOH, TPABOOXPAHUTEIBHON JESTEIb-
HOCTH (TIpH paccieJOBAaHUN YTOJIOBHBIX JIETI, PACCMOT-
PEHMH YTOJOBHBIX U TPAXKAAHCKUX e B cyaax). B o6-
IIECTBEHHBIX OTHOIICHHSAX IEPBOM IpyIIbI IpaBoOBast
HOpPMa HE U3MEHSET, He Nnpeobpa3yeT OOIIeCTBEHHBIE
OTHOILICHHMS, & BBOJUT UX B IPAaBOBOE PycJo, T.€. B CO-
CTOsIHHE JIeTUTUMHOCTH. [Tocie 3Toro saxoHOMHUYECKue,
MOJIUTHYECKHE, KYJIBTYPHBIE, COLMAIbHBIE IO CBOEMY
COZIepIKaHUIO O0IIECTBEHHbIE OTHOIICHHUS IEPEXO/IAT B
Kareropuio npaBooTHoweHuil. SIBuu JI.C. B cBsi3u ¢
9THM OTMEYaeT, 4TO (haKTUUECKOe OOLIeCTBEHHOE OT-
HolIeHHe (TIOJMTHYECKOEe, SKOHOMHUYECKOE, COIHaNIb-
HOE, KYJIbTypHOE), YPEryJIHNPOBaHHOE MPABOM, PHO0-
peTaet ropuIIecKyto opmy, HO He CTAaHOBUTCS abco-
JIIOTHO TPaBOBBIM, IIOTOMY YTO MPOMCTEKAIOT OHU U3
JpYrux (HENpaBOBBIX) YCIOBHH XH3HM oOmectsa [9,
c.117-118].

Bropyto rpymmy npaBooTHOIEHNH 00pa3yroT TaKk
Ha3bIBa€MBIE IOPUIMYECKHE OTHOIICHHS, KOTOPHIE
CKJI/IBIBAIOTCS B chepe MpolecCyaIbHOM, ITpaBooXpa-
HUTENbHON, KOHTPOJIbHO-HA/I30pHON JEeATEITbHOCTH
YIIOJHOMOYEHHBIX TOCYJIapCTBEHHBIX oOpraHoB. Kak
nuer Borenko H.H., «Bo3HHKHOBEHUE U pa3BUTHE
TaKMX MPAaBOOTHOIIEHUH MOJENUPYETCs HOPMaMH
IpaBa M OCYIIECTBISIETCS B paMKaxX JIeTabHO peria-
MEHTHUPOBAHHBIX IIPOIECCYaNbHBIX CTaJUi, HpOU3-
BOJICTB U PEKHUMOBY», 3TO OPTaHU3AIMOHHO-YIIPABIICH-
YecKHe OTHOLIEHHUS, KOTOPhIE B COBPEMEHHOM IIpPaBO-
BOM OOIIIECTBE BHE MPABOBOM ()OPMBI CYIIIECTBOBATH HE
MOTYT U HE JOJIKHBI [5].
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IIpuBenenHoe BbIlIE JieJI€HUE MPABOOTHOILIECHUN
Ha JIBe IPYIIIbI IPOUCTEKAET U3 TOTO (paKTa, 4To CKia-
IBIBAIOTCS] OHU B Pa3HBIX cdepax KU3HU oOmmecTBa. B
MNEpBOM ClIydae S5TO JKU3HEAEATEIbHOCTb Tpa’kAaH-
CKOT0 O0IIIECTBA B IIEJIOM, & BO BTOPOM CIIydae 3TO co0-
CTBEHHO YIIpaBJICHUECKas JeSITeNbHOCTh IOCYAapCTBa.
1 B 3TOM BTOPOM CiIy4ae MBI yallle BCETO UMEeM JAEJ0
HE C MOJAEINPOBAHUEM OOIIECTBEHHBIX OTHOLICHUH U
MOCJEIYIOUINM UX MPaBOBBIM yperyaupoBaHueM. [1pa-
BOOTHOIIECHUS BTOPOTO THIIA 3TO, KaK IPaBHIIO, IPaBO-
IMPUMEHHUTENbHBIE, NPAaBOPEAIU3YIONUE OTHOIICHUS.
YToObI MOSCHUTH CKAa3aHHOE, IIOJIATAEM, €CTh CMBICI
paccMOTpeTh BONPOC O COOTHOIIEHUHM TaKUX KaTero-
puii Kak HOpMa TIpaBa, IPaBOTBOPUYECTBO, IIPABOOTHO-
IIEHHUs ¥ OOLIECTBEHHBIE OTHOLIEHH. MTak, eciau uc-
XOAWTH U3 MOCTYNATa O TOM, YTO IPAaBOOTHOIIEHHUE 3TO
yperyJIupoBaHHOE HOPMaMH IIpaBa OOIIECTBEHHOE OT-
HOIIIEHHE, TO HOpPMa B CBOEM CYIIECTBOBaHMH IIep-
BUYHA, a IPaBOOTHOIIEHNE BTOPUYHO, T.€. IPOU3BOJIHO
OT HOpPMBI ITpaBa. J{pyrumu ciioBaMu, CO31aBasi HOPMbI
IpaBa, T.e. OCYLIECTBISISI MPaBOTBOPUYECTBO, rocyaap-
CTBO 3aKJIAJ(BIBACT MPOTPAMMy WA MOAENb OyIyIINX
OOIIIeCTBEHHBIX OTHOILIEHUH, KOTOpBIE MPOMIs depes
MPU3MY IPaBOBOTO PETYJINPOBAHUS, CTAHOBATCS IIpa-
BOOTHOIIEHUSAMH. OCOOEHHO Ba)KHBIM TaKOE IPaBoO-
TBOPUYECTBO CTAHOBUTCS B KPHU3HCHBIE, IEPEXOIHBIC
MEepHO/Ibl Pa3BUTHSI FOCYAapcTBa U obiiecTBa. Beinon-
HSISL 3a]1a49y [IPOBECHNUS COLMANBHBIX ped)opM, TOCTH-
JKeHHs OOIIeCTBEHHON CTaOMIBHOCTH, TOCYAAapCTBO
WCIOJB3YET TAKOW BaXKHEHIIMH MHCTPYMEHT, Kak
MIpaBOTBOpUECTBO. braronaps omnepaTuBHOW IpaBo-
TBOPUYECKOH NEATEIBHOCTH MapiaMeHTa, IJIaBbl TOCY-
JapCTBa, NMPABUTENbCTBA U APYTHX I'OCYJapCTBEHHBIX
opraHoB B KaszaxcraHe BO3HUKIN M Pa3BHBAIOTCS HO-
BbI€ [IPABOOTHOIICHHUS, COOTBETCTBYIOIINE MOTPEOHO-
CTSM Pa3BUTHs PHIHOYHON SKOHOMHUKHM M MOJEpHH3a-
MM BceX cdep OOIECTBEHHOW M TOCyIapCTBEHHOM
KHU3HU. Tak MOSBUIIMCH 3aKOHBI O PHIHKE IIEHHBIX OY-
Mar, o 0aHkax M OaHKOBCKOH JIESTENEHOCTH, O TEHCH-
OHHOM OOECIeueHUH, O 37PaBOOXPAHEHUHU, 00 aKIHO-
HEepHbIX o0IecTBax, o OaHkpoTcTBe M Apyrue. Ho
OBICTpOTA, C KAaKOH MPUHUMAINCH 3T 3aKOHBI, HE BCe-
rza CcHocoOCTBOBala KadyecTBY IIPABOBBIX aKTOB.
VIMeHHO 3TO cTajo NpUYMHOM TOrO, YTO cedyac y Hac
YK€ TpeTHi 3aKOH 0 OaHKPOTCTBE, OBLIO /1Ba 3aKOHA 00
WHBECTHUIUSX, /IBAa TPYAOBBIX Kojekca. 1 Bce ke, 3Tn
NPaBOBBIE aKTHl BBHIMOJHWIM CBOIO 3a1ady. B crpane
chopMHpOBaHA HOBAs MOJENHh 3KOHOMHUYECKHUX OTHO-
IIEHUH, YCTIEIIHO MTPOBOASATCS COLMaIbHbIE pe(opMBbl.
[IpuBeneHHBIE TPUMEPH! JEMOHCTPUPYIOT MIPOTPaAMM-
HYI0 (YHKIHIO TPaBOTBOPYECTBA, KOTOpPasi MPOSBIIA-
€TCsl B TOM, YTO HOBBIE HOPMBI ITPaBa MPEAIIECTBYIOT
BO3HMKHOBEHHIO HOBBIX IPABOOTHOLICHUH, B KOTOPBIX
3aMHTEPECOBAHO OOIIECTBO HA JAAHHOM 3Tale CBOETO
pa3Butud. Tak, co3naHue PHIHOYHOM YKOHOMMKH Tpe-
6oBato Ha 3aKOHOJATEIFHOM YPOBHE 3aKpEIHThH pa3-
JWYHbIE OpraHW3alMOHHBIE (DOPMBI TpeNIpHHIMA-
TENBCKOH JIeITeTHHOCTH (TOBAPHIIECTBA C OTPAaHIYCH-
HOM OTBETCTBEHHOCTBIO, aKIMOHEPHBIE OOIIECTBa),
croco0BI IpeANPUHUMATENLCTBA ((hpaHdaii3uHT, hak-
TOPHHT, JUCTPUOBIOTOPCTBO, JIU3UHT). DTH TPEINpPH-
HUMAaTEeNbCKHE MHCTUTYTHI CYIIECTBOBAJIHM B MHpE, HO

IUIsL X BHEAIPEHUs B 9KOHOMUKY Kaszaxcrana Heo6xo-
JUMO OBIJIO CO3J1aTh COOTBETCTBYIOLIYIO IPABOBYIO
6a3y, 4TO B UTOT€ U OBIJIO CO3AaHO M CIIOCOOCTBOBAIIO
MOIIIHOMY Pa3BUTHIO MPEANPHHUMATEIHLCKOTO CEKTOpa
U TOPrOBO-TIPOMBIIIIIEHHOTO TNpou3BozcTBa. Hampu-
Mep, Onarozjapsi NpUHATHIO 3akoHa «O (UHAHCOBOM
muzunrey» [10] 3HAUMTENBHO YCOBEPIICHCTBOBAJIACH
TeXHHUYECKasi 0a3a B CEIbCKOXO3SIMCTBEHHOM MPOM3-
BOJICTBE, 3HAYUTEILHO BO3POCIH 00BEMBI M Ka4eCTBO
aBHAIEPEBO30K, TAK Kak Oyarojaps JM3UHTY MPEATpHU-
HUMAaTEJIM CMOTJIHM IMOJIYYHUTh B IIOJIb30BaHHE JOPOro-
CTOSIIIYIO TEXHUKY M PaCIIMPSITh CBOE IIPOU3BOJCTBO U
BUJIBI YCITYT. DTO MIPUMEPBHI U3 SIKOHOMUYECKOH CepHI.

B commansHO# cdepe mpaBoTBOpuecTBO Kazax-
CTaHa TaK)ke BHEAPSUIO HEKOTOPHIE MOJEIH, KOTOPHIC
y’Ke ZaBHO ObLTH OIPOOOBAHbI HA OTIBITE APYTUX CTPaH.
Hanpumep, HakomuTenapHas CHCTEMa IIEHCHOHHOTO
obecriedeHnsl (YMITMIICKAs MOZETH), IIEPEexXo] Ha Kpe-
JUTHYIO CHCTEMY B BBICIIEM NIPO(ECCHOHATBLHOM 00-
pasoBanuu (OomoHcKass Mojenb). [IpuBencHHbBIC TPH-
Mepbl IPAaBOTBOPYECTBA B 9KOHOMHUUECKOI U COIHab-
HOH  cdepax  JEMOHCTPHUPYIOT  TOT  acleKkT
MIPaBOTBOPYECKOI1 IESTENBHOCTH, KOT/Ia CO3/[aHuE Mpa-
BOBOTO aKTa IPEIIECTBYET MOSBICHUIO HOBOTO 001IIe-
CTBEHHOT'O OTHOIIEHHs. JIpyruMu ciioBaMu, IpaBo Bbl-
3bIBA€T K JKU3HM HOBBIC OOIIECTBEHHBIC OTHOIICHMS,
CO3/Ia€T YCJIOBHS JUISl MX PA3BUTHS. DTH OTHOILLCHUS HE
MOTJIM TIOSIBUTHCS B HAIIEM OOIECTBE, eciH OBl rocy-
JIapCTBO HE AaJI0 pa3pelleHus], IPUHIB COOTBETCTBYIO-
LU IPaBOBOM aKT.
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IMPROVEMENT OF LEGAL REGULATION OF EVALUATION OF FINANCIAL STABILITY OF
COMMERCIAL ORGANIZATIONS OPERATING IN THE FIELD OF REAL ESTATE
MANAGEMENT

Annomauyus

Hcxo0s uz konyenmyanwpnozo nonodiceHus 06 06vbeKmusHoU HeoOX00UMOCMU CYUecme08anus IKOHOMUYe-
CKUX Kame20putl « PUHAHCOBASL YCMOUYUBOCT» U «IKOHOMUHECKUL AHATIU3 XO3SUCMBEEHHOU 0esIMelbHOCIU NPeo-
npusmusy 6 odugecmee, 2oe 0eticmeyrom MoBapHO-0EHEeN CHbIe OMHOWEHUS, COPMYTUPOBAHO NOJIONHCEHUE O MOM,
ymo OanHvie Kamezcopuu Mo2ym nposeisimsbCil moJjabKo 6 pe3yibmame n]laHOMepHOﬁ oessmenbHocmu yenoeekda, uc-
noav3yrwezo ux 6 ynpaeienuu 06%[60)1160]%, m.e. «IKOHOMUYECKUL AHAIU3 XO3AUCMBEHHOU 0esimelbHOCIU npe()—
npusmus) A6JIAI0mMcs npednocm/moﬁ B603HUKHOBEHUSA U OCYUleCmelenusl 6 06mecmee, 20e 0eﬁcm6yi0m moeapHo-
OenedicHble OMHOUWIEHUA, 0c00020 8U0a Yen06e4ecKoll ()eﬂMEJZbHOCWlu, Hal’lpa(s’fleHHOﬁ Ha cO30aHUe U UCNOIb3060-
HUe pa3IudHblX POHO08 OEHENCHBIX CPeOCmE, HeoOX00UMbIX 0iisi 3PeKmueH020 QYHKYUOHUPOBAHUsL NPEeOnpuUsi-
muil. B c6010 ouepeds, Oannbiii 6u0 ueno8eueckoll 0essmeabHOCU A615emcst He0OX0OUMbIM YC08UeM QYHKYUO-
HUpoeanus camoil qf)uHchogozZ cucmemsl, Haxodﬂmeﬁc;i 6 NOCMOAHHOM ()su:)fceHuu, sasuciauiem om pasiuiHblx
Gdaxmopos coyuanrbHO-IKOHOMULECKO020 U NOTUMULECKO20 XapaKkmepa, u mpedyioujeli npaso8o2o pezyaiupo8aHus.

Abstract

Proceeding from the conceptual position about objective necessity of existence of economic categories "fi-
nancial stability" and "the economic analysis of economic activity of the enterprise" in society where commodity-
money relations operate, the provision that these categories can be shown only as a result of planned activity of
the person using them in management of society is formulated, i.e. "economic analysis of economic activity of the
enterprise™ is a prerequisite for the emergence and implementation in society, where there are commodity-money
relations, a special type of human activity aimed at the creation and use of various funds of funds necessary for
the effective functioning of enterprises. In turn, this type of human activity is a necessary condition for the func-
tioning of the financial system itself, which is in constant motion, depending on various factors of socio-economic
and political nature, and requires legal regulation.

Knroueswvie cnosa: He()(;uofcwwocmb, ynpaesjieHue, cj)uHchoea;l yCWlOlZ‘lu@OCWZb opeanuzayuu, KommepdecxKue
opeanuzayuu, SKOHOMuUKa opcanusayuu.

Key words: real estate, management, financial stability of the organization, commercial organizations, the
economy of the organization.
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Baxnelinyro poiab B peryIMpoBaHUH AaHHOH Je-
ATEILHOCTU MIPAeT MPAaBOBOE PETYJIMPOBAHHE HKOHO-
MHYECKOT0 aHann3a (PUHAHCOBOW YCTOMYMBOCTH Mpe/I-
NPUATHI, OCHOBaHHOE Ha )KECTKOM MMIIEPAaTHBHOM pe-
TYIUPOBaHUM CO  CTOPOHBI  TOCYIapcTBa  Kak
(hyHmamMeHTanpHOTO 6a3uca YHU(QUKAINN (QIHAHCOBOM
cuctembl Poccuiickoii ®epepanuy, NO3BOJAOLIEH
obecrieunTs COONIOJCHNE TPUHIUIIOB (HUHAHCOBO-
MPaBOBOTO PETYIMPOBAHMSA OOIIECTBEHHBIX OTHOLIE-
HUH B 9KOHOMITYECKOH chepe u popMHUpYIOMmIas eIuHO-
oOpasue u o0Imye mpaBwuiia PeryIupoBaHus GUHAHCO-
BOW JIEATENILHOCTH NpEeANpUsITHi, obecreunBaromas
(bMHAHCOBBIMH pecypcaMy KHU3HEACATEIBHOCTh 001Ie-
CTBa B LIEJIOM, M COCTaBIISIOIIAS TPAJULIMOHHO Tpe.-
MET HayKH (PMHAHCOBOTO ITpaBa.

OmauM 13 0a30BBIX MapKepoB (HMHAHCOBOM
YCTOWYMBOCTH JIO0OH OpraHW3allMy SIBISIOTCS COO-
CTBEHHbBIC 000poTHBIE cpencTBa. [Ipu pacuere 6oib-
IIOTO KOJIMYECTBA a0COIIOTHBIX M OTHOCUTENBHBIX I10-
KazaTenel (MHAHCOBOM YCTOMYMBOCTH MPEIIPHUATHSL
npuuMaroT yuactue COC. OnHako, B CIEUATU3UPO-
BaHHOW JHWTeparype, IO HalleMy MHEHHIO, HEJOCTa-
TOYHO Pa3pabOTaHbl METOABI, ONPENEIISIONIe BEJH-
YHHY COOCTBEHHBIX 000POTHBIX cpencTB[1].

Taxk, B.B. KoBanes u I'.B. CaBuiikasi B cBoux pa-
00Tax MpeIaraloT pPacCYMTBHIBATh HMX KaK pPa3HUILY
MexIy cymmoii coberBerHoro kanutana (CK) u moi-
rocpoynoro 3aemuoro kamutaia (JI3K) u BHeoGopoT-
HbiME akTuBamu (BA) (unu, 4To-TO %e caMoe, Kak pas-
HHIY 000poTHBIX akTUBOB (OA) U KpaTKOCPOYHOTO 3a-
emuoro kanurana (K3K)):

COC = (CK + JI3K) - BA = OA - K3K. (1)

JI.B. onuosa u H.A. Hukudoposa onpezenstor
BEJIMYMHY COOCTBEHHBIX OOOPOTHBIX CPEACTB KaK pas-
HHIly COOCTBEHHOTO KanuTaia U BHEOOOPOTHBIX aKTH-
BOB!

COC = CK - BA. @)

Takolt moaxo Takxe peKoMeHaoBaH MeTtoauue-
CKHUMH YKa3aHWSMH TI0 NIPOBEJCHUIO aHain3a (GpUHaH-
COBOT'0 COCTOSIHUS opranuzauui npukazomM @CPOO PO
0123.01.2001 Ne 16. [2] ®akTudecku, JaHHBIN PUKa3,
yTpaTHi CUILy B CBsI3U ¢ IpuHsTHEM DenepanbHOro 3a-
KoHa, oT 26.10.2002 Ne 127-®3 "O HecoCTOATEIbHO-
ctu (6aHKPOTCTBE)", YCTAHOBHUBILETO HOBBIN IOPAIOK
MPOBEICHNUs aHaM3a (PMHAHCOBOTO COCTOSHHS Opra-
Hu3anui [3].

Meronuka, npennoxennas B.B. KopaneBbiM u
I'.B. CaBurkoii, npezacrapisieTcss 0ojiee 00OCHOBaH-
HOH, IIOCKOJIBKY pa3HHIa B ypoBHe ctabmibsHocTH CK
n 3K npu ¢uHaHCHpOBaHHU OOOPOTHBIX CPEICTB,
CPOK 000pOTa KOTOPBIX COCTaBIISICT MeHee 12 Mecses,
He uMeeT 3HaueHus. Kpome toro, B mponecce aHanusa
MO JIaHHBIM (PUHAHCOBOH OTYETHOCTH HEBO3MOXKHO
OIPENENNUTh, YTO UMEHHO NPEANOUYNTAET OpPraHu3alus
BKJIQ/IBIBATH BO BHEOOOPOTHBIE aKTHUBBI: COOCTBEHHBIE
CPeICTBa WM JOJTOCPOYHBIE KPEOUTHI, IO3TOMY
JydIIe pacCMaTpUBaTh MX B LIEJIOM KaK CTAOMIBHBIIN
WCTOYHMK ()MHAHCHPOBAHUS B COBOKYITHOCTH.

Kpome Toro, nanHpIi moaxo; peKOMEHI0BaH s

HCIONb30BaHus U MeToANYECKUM COBETOM IO 3KOHO-
MHUYECKOMY aHanu3y npu MHCTHTYTE podeccroHab-
HBIX Oyxrairepos Poccum.

OnHaKo JiBe BBINIEPACCMOTpPEHHBIE (HOPMYJIBI HE
YUUTBHIBAIOT CHEIM(PUKY JEATEIBHOCTH aHAIU3Upye-
MOH opranuzauuu. B pesynpraTe 3HaueHus nokasare-
Jel, B pacdere KOTOPHIX NPHHHMAIOT Y4acTHE COO-
CTBCHHBIE OOOPOTHBIE CPEICTBA, MOTYT OBITH CyIIe-
CTBEHHO MCKa)X€HBI, U 3TO, B CBOIO OYEPE/b, IPUBEET
K (OpPMHPOBAaHHUIO OMIMOOYHBIX BEIBOJOB O (PHHAHCO-
BOH yCTOIUYMBOCTH KOMMEPYECKON OpraHU3aiu.

C nenpl0 ycTpaHeHMs yKa3aHHBIX HEJOCTaTKOB
M.U. 'nazyHOBBIM pa3paboTaHa cucTeMa aJrOpHUTMOB,
YUUTBIBAIOIAs HANpPaBJICHHUs] UCIIONb30BAaHUS UCTOY-
HUKOB cpeAcTB. VIcxoasd U3 TOro, 4To JOJITOCPOYHBIE
3a€MHBIE CPEJCTBA aHAIU3UPYEMOW OpraHM3alluu HC-
TMOJIB3YIOTCS KaK sl (PHAHCUPOBAHUS BHEOOOPOTHBIX
aKTHBOB, TaK M I (DOPMHUPOBAHMS M IIOIOJHEHUS
OOOPOTHBIX AKTHUBOB, MAJSI OIPENCIICHUS BEJINYNHBI
COOCTBEHHBIX OOOPOTHBIX CPEACTB IIEIECO00PA3HO HC-
TIOJI30BATh CIEAYIOIIYIO popmyiry [4]:

COC = CK - (BA - (JI3K - A)), (3)

rre A — BelIW4MHA JOJITOCPOYHBIX 3aiiMOB U Kpe-
JIMTOB, HANpaBlieHHass Ha (MHAHCHPOBaHUE O00OPOT-
HBIX aKTHBOB.

Ecnu Obl U151 onpeienieHns] BEIMUUHBI COOCTBEH-
HBIX OOOPOTHBIX CPEACTB HCIOJB30BANach METOAWKA
B.B. KoBanesa, I'.B. Casunkoii, To, ncxons u3 abco-
JIOTHBIX TIOKa3aTenell pUHAHCOBOW yCTOWIMBOCTH, Y
MpeIIpUATHS HaOMoAanack Obl HOpMaJbHAS yCTOWYH-
BOCTHh (PMHAHCOBOTO COCTOSIHHS, TIPH KOTOPOW BEIH-
YHHA 3aIlaCOB U 3aTpaT paBHA UCTOYHUKAM HX (HOPMHU-
POBaHUS U IUIATEKECTIOCOOHOCTD MPEAIPUATHS rapaH-
TupoBaHa. (OJHAKO OTHOCHUTENIBHBIE IIOKa3aTesn
CBHJIETEJILCTBYIOT O HEYCTOWYHMBOM (DUHAHCOBOM IO-
JIO)KEHUH OpPTaHU3aIHH.

B tom ciyuae, ecim Obl U1t pacdera BEJIUYHHBI
COOCTBEHHBIX OOOPOTHBIX CPEJICTB MPUMEHsIIACh (Hop-
Myna u3 padotsl JI.B. Jormosoit, H.A. Hukudoposoi,
TO OTCYTCTBHE COOCTBEHHOT'O KaIlluTasa B 000poTe op-
TaHM3aIUH CBUICTEIILCTBOBAJIO OBI O TOM, YTO Bee 000-
POTHBIE CPEICTBa OpPraHM3allid, a TAaKK€ 4acTb BHE-
00OPOTHBIX aKTHBOB C()OPMHUPOBAHBI 33 CUET 3a€MHBIX
cpencTB. 3HaueHH ke K03()(QHUIIMEeHTOB MaHEBPEHHO-
CTH, 00ECTIEYeHHOCTH O0OOPOTHBIX aKTHBOB U 3aITacoB
COOCTBEHHBIMH CpPEJICTBAMU OBLTM OBl OTPHUIIATENb-
HBIMH Ha MPOTSDKEHUH BCETO aHAIM3MPYEMOTO IEpH-
ora.

JaneHedmmii aHamu3 (UHAHCOBON HE3aBHCUMO-
CTH JOJDKEH OBbITh HAaIlpaBJIeH Ha OINpEJelieHHEe BO3-
MOXKHOCTEH €€ pocTa, KOTOpBIE CBA3aHBI C YIIydlle-
HHEM COCTaBa aKTUBOB (0OOCHOBaHHBIM UX (OPMHPO-
BaHWEM) H  TOBBILICHHEM AS(P(EKTHBHOCTH  HX
HCIIONB30BaHMs (TaKk Kak MpU pocte (HOHIOOTHAYH H
YCKOpEHHH 000payMBaeMOCTH aKTHBOB IIPH MPOUYHX
PaBHBIX YCIIOBHSIX TpebyeTcs MeHbIne (HHAHCOBBIX
pecypcoB), a Takke ¢ yBeJIndeHneM oobeMa Hepactpe-
JIEJICHHOM MPUOBLITH.

Jl1st orieHKH ypoBHS (PUHAHCOBON YCTOMYUBOCTH
POCCUHCKHMX OpTraHW3aldi MpeajiaraeTcsi HCIOJIb30-
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BaTh DKCIIEPTHBIH METO]| OLIEHKH (PUHAHCOBOW YCTOM-
gusocTH aBTopoB JI.C. Bacunbesoit u M.B. Ilerpos-
CKOH [5], CyThb KOTOPOTO 3aKJII0YAaeTCs B CIEAYIOIIEM.
OkcnepraMu  BBHIOMPAETCS. COBOKYIHOCTh YacCTHBIX
KPHUTEPHUEB, XapaKTEPH3YIOIIUX Pa3INYHBIX aCTIEKTHI
(hmHAHCOBOHN YCTOHYMBOCTH. TaKUMH KPUTEPUSIMH MO-
TYT OBITE!

— KO3 dUIHEHT
(X1);

— KOX(Q(QUIMEHT TOKPBITHS KPaTKOCPOUHBIX
accCUBOB 00OPOTHBIMH KanuTanamu (X2);

— KO3 QUIMEHT CTPYKTYpHl Kamurana (X3); —
K03 dummeHT obmieil peHTabenbHOCTH aKTHBOB (X4);
— peHTa0eIFHOCTE MPOIAXK MO OATAHCOBOW CTOMMOCTH
(X5).

3areM yCTaHaBIMBAETCS 3HAYMMOCTH KaXKJIOTO
YaCTHOTO KPUTEPHUSI B COOTBETCTBHU C €T0O BIHMSHHEM
Ha (MHAHCOBYIO YCTOHYUBOCTD:

W(X1) = 25, W(X2) = 25, W(X3) = 20, W(X4) =
20, W(X5) =10, “W(Xi) = 100.

PaccunThIBatoOTCS COOTHOIICHMSI MEX Ly 3HAUCHH-
SIMH YaCTHBIX KPUTEPHEB U MX HOPMATHBHBIMH 3HAYE-
HUSIMU:

K1 = X1/X1n, K2 = X2/X2H, K3 = X3/X3H, K4 =
X4/X4u, K5 = X5/X5H.

dopmupyeTcsi KOMIDIEKCHBIH HHAUKATOp (pruHaH-
COBOM yCTOMYMBOCTHU BHJIA:

J = W(X1) xK1 + W(X2) xK2 + W(X3) xK3 +
W(X4) xK4 + W(X5) xK5. (4)

Ecnu 3HaueHHe KOMIUIEKCHOTO WHAMKATOpa He
menee 100, To ¢uHaHCOBas cuTyanus OpraHu3aluu
cuyuraercs xopoiueid. Eciau 3HaueHHE KOMIUIEKCHOIO
naaukatopa meHee 100, To ¢puHAHCOBaAs CUTYaIHs Op-
TaHU3aluHU He sBiseTcs OnaronpusitHol. Yem Gosbine
otkioHeHHUe OoT 100 B MEHBIIIYIO CTOPOHY, TEM CIIOKHEE
(hMHAHCOBOE COCTOSIHME OpraHH3aluM, TeM Oonee Be-
POSITHO HacTyIUIEHHE B OJypKaiiliee Bpems Ui opra-
HHU3alIuK (PUHAHCOBBIX TpyaHocTel. [Iporno3 ¢unan-
COBBIX 3aTPYAHEHUH C MIOMOIIBIO M3JI0KEHHOTO UH[IH-
KaTopa MO3BOJIUT CBOCBPEMEHHO IIPHHUMATh MEPBI IS
CHW)KEHHS (PUHAHCOBBIX TPYIHOCTEH, Ooyiee 0OBEK-
THUBHO COCTABJISTH IUIAHBI Pa3BUTHSI OPTraHU3alHH.

Cnmcok ucnoJib30BaHHBIX HOPMATHBHBIX Ipa-
BOBBIX AKTOB M JIUTEPaTypbl

1. T'paues A.B. Ananus u ynpasnenue GHUHAHCO-
BOW YCTOWYMBOCTBIO TNPENNPHUATHS: OT Oyxranrep-
CKOro y4eTa K 3koHoMH4YeckoMy. M.: @unmnpecc, 2002.
206 c.

2. TIlpukaz ®CPO PD or 23.01.2001 Ne 16 "O6
yTBEepKIeHUH "MeToIMuecKuX yKa3aHUH Mo MpoBee-
HUIO aHanu3a GUHAHCOBOTO COCTOSIHUS OpTaHM3aIuii"
I/l Bectank ®CPO P® — 2001. - Ne 2

3. @enepanbHblii 3akoH OT 26.10.2002 Ne 127-
®3 (pen. or 23.04.2018) "O HECOCTOATETHLHOCTH
(6bankporcrie)" / C3 PO. — 2002. - Ne 43. - Cr. 4190,

060pa‘II/IBaCMOCTI/I 3aracoB

4. TnazynoB M.U. Ouenka (pMHAHCOBOH yCTOM-
YMBOCTH KOMMEPUYECKOI OpraHu3aluy Ha OCHOBE JIaH-
HBIX OyXrajrepckoro danaHca // DKOHOMHYECKHUi aHa-
nm3: Teopust 1 npaktuka. 2009. Ne 21. C. 28-36.

5. Bacunsena JI.C. Ilerposckas M.B. dunanco-
BeIi ananu3. M.: KHOPVYC, 2006. 544 c.

6. Bacmmsera JI.C. Ilerpockas M.B. ®unanco-
BoIi ananu3. M.: KHOPVYC, 2006. 544 c.

7. Hynuauk JI.B. OcobGeHHOCTH ympaBieHHUs 3e-
MENBHBIMH pEeCypcaMn MYHHIMIIAIBHOTO 00pa3oBa-
HUSL. YIPaBIICHHUE CEILCKIMU MYHUIMIIAIBHBIMU 00pa-
30BaHUsIMH U ero nepcrnekTuBsl / J. B. dynauk. Kpac-
Hoxap, 2009.

8. Hymuuk JI.B. OneHka 3KOJIOr0-3KOHOMHYE-
CKOTO pHCKa B IIpolecce PalrOHaIbHOTO MPHPOIO-
TI0JIb30BaHMUS IPH OCYIIECTBICHUH 3KOJIOT0-3KOHOMH-
YEeCKOr0 yNpaBJIeHHs 3eMENIbHBIMU PECypcaMH peru-
oHa (mo marepuanam KpacHomapckoro Kpas) / J1.B.
Jynuuk // YrpaBieHne 5SKOHOMHYECKHIMH CUCTEMAMHU:
ANEKTPOHHBIH Hay4HbIH )KypHan. 2012. Ne5 (41). C. 19.

9. Hymauk 1.B. Onenka 3¢ dekTHBHOCTH opra-
HHU3aIMOHHO-3KOHOMUYECKOT'0 MEXaHN3Ma 3eMJICTIONb-
30BaHUSl B KOHTEKCTE JTUHAMHUKH CTPYKTYPHBIX M3Me-
HEHUH 3eMeNbHBIX pecypcoB B Poccuiickoii denepa-
uuu / J1.B. Qynauk, C.A. buprokos, C.A. [Ipsixos, T.A.
Hynnuk // [lonnTeMaTH4eckuil CeTeBOM 31€KTPOHHBIN
Hay4HBIH XypHal KyOaHCKOro rocyiapCcTBEHHOTO ar-
papaoro yausepcuteta. 2015. Nel111. C. 1064-1079.

10. Jymauk JI.B. Ouenka >¢dexTuBHOCTH Opra-
HHU3aIMOHHO-3KOHOMUYECKOT'0 MEXaHN3Ma 3eMJICTIONb-
30BaHUS] B KOHTEKCTE JTUHAMHKH CTPYKTYPHBIX M3Me-
HEHUH 3eMeNbHbIX pecypcoB B Poccuiickoit denepa-
uun / [1.B. lynauk, C.A. buprokos, C.A. [Ipsikos, T.A.
Hynauk // [TonmureMaTHYECKHA CETEBON AIEKTPOHHBIH
Hay4HbIH xypHan KyGaHCKOro rocy1apcTBEHHOTO ar-
papuoro yausepcuteta. 2015. Ne 111. C. 1064-1079.

11. Qymaux J.B. CoxmepkaHne 3KOHOMHYECKOTO
MeXaHW3Ma TOCYIapCTBEHHOTO YIPABJICHUSI 3eMellb-
HbiMu pecypcami / J1.B. dyanuk // TIpennpunnmaress-
ctBO. 2009. Ne 4. C. 54-58.

12. 13. dynaux [.B. DddexTuBHOE yrpaBieHHE
3eMENIbHBIMI PECYpCaMi KaK OCHOBA Pa3BHTHS arpo-
npombmuieHHOr0 Komrwiekca / JI.B. dymauk, C.A.
Hesxos, K.A. FOpuenko / DKOHOMHKA ¥ TIPEATPUHH-
marenbeto. 2017, Ne 8-2 (85). C. 1041-1045.

14. Kozybenko N.C. DxoHOMHUYECKOE YIpaBlie-
HHUE 3eMJISIMH CEJIbCKOXO3SHCTBEHHOTO HA3HAUCHUS U
MeTtoauKa oueHkn ero 3¢ddexrusHocTH / M.C. Kosz-
yoenko, JI.B. dynauk // Tlomutemarnueckuii ceTeBon
3JIEKTPOHHBIN Hay4HbIH )xypHan Kybanckoro rocymap-
CTBEHHOTO arpapHoro yHusepcutera. 2012. Ne 82. C.
930-944.


https://elibrary.ru/item.asp?id=22265451
https://elibrary.ru/item.asp?id=22265451
https://elibrary.ru/item.asp?id=22265451
https://elibrary.ru/item.asp?id=22265451
https://elibrary.ru/item.asp?id=22265451
https://elibrary.ru/contents.asp?id=34029285
https://elibrary.ru/contents.asp?id=34029285
https://elibrary.ru/contents.asp?id=34029285&selid=22265451
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630&selid=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/item.asp?id=24312260
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630
https://elibrary.ru/contents.asp?id=34114630&selid=24312260
https://elibrary.ru/item.asp?id=30026262
https://elibrary.ru/item.asp?id=30026262
https://elibrary.ru/item.asp?id=30026262
https://elibrary.ru/contents.asp?id=34535898
https://elibrary.ru/contents.asp?id=34535898
https://elibrary.ru/contents.asp?id=34535898&selid=30026262
https://elibrary.ru/item.asp?id=18115534
https://elibrary.ru/item.asp?id=18115534
https://elibrary.ru/item.asp?id=18115534
https://elibrary.ru/contents.asp?id=33764743
https://elibrary.ru/contents.asp?id=33764743
https://elibrary.ru/contents.asp?id=33764743
https://elibrary.ru/contents.asp?id=33764743&selid=18115534

«COLLOQUIUM=JOURNAL»#23(47).2019 / JURISPRUDENCE 19

Koorcyxuna E.C.

maeucmpanum Cegepo-Kaskazckoeo uncmumyma (unuana)
Bcepoccuiickoeo eocydapemeennozo ynusepcumema oCcmuyuu

(PIIA Muntocma Poccuu), 2. Maxauxana
Anues X.K.

KAHOUOam 1opuoudeckux Hayx, ooyenm Kkageopwsl y2onoernozo npoyecca Cesepo-Kaskazckozo
uncmumyma (guauana) Beepoccuiickoeo 2ocyoapcmeenno2o yHusepcumema oCcmuyuu

(PI1A Muntocma Poccuu), e. Maxaukana
Hanzamoesa I1/1.

cmyoenm Cegepo-Kaskasckoeo uncmumyma (Quiuana)

Bcepoccuiickozo eocydapcmeennoeo ynusepcumema rocmuyuu (PIIA Muntocma P®)

MPOBJIEMA NPUMEHEHMS BEIECTBEHHBIX JOKA3ATEJILCTB B YTOJOBHOM
MPOLECCE

Cubierta E.S.

Master del Instituto del Caucaso del Norte (rama) de la Universidad estatal de justicia de toda
Rusia (RPA del Ministerio de justicia de Rusia), Majachkala

Aliyev H.K.

el candidato de las Ciencias juridicas, el profesor adjunto del Departamento del proceso penal del
Instituto del Caucaso del Norte (la rama) de la Universidad estatal de toda Rusia de justicia

(RPA del Ministerio de justicia de Rusia), mahachkala
Dalgatova P.D.

estudiante del Instituto del Caucaso del Norte (rama) de la Universidad estatal de justicia de toda
Rusia (RPA del Ministerio de justicia de la Federacion de Rusia)

THE PROBLEM OF USING PHYSICAL EVIDENCE IN CRIMINAL PROCEEDINGS

Annomauusn

Ilo 061,{/;1/{/[/1 npaesuiam npoyeccyaibHoco 3aKOH0()am€ﬂbcm@a, seulecmeeHHblM 00KA3aMeNbCmMEoM npu3na-
emcs npe()Mem, KOmOpblﬁ CEOUMU BHEWHUMU NPUSHAKAMU MOIHCEM ceudemenbCcmeosams 00 o6cmOﬂmeﬂbcm6ax,
umerouwux 3HaieHue ons dena. B oannoii cmamoe uccne()y}omc,q seujecmeeHHbvle c)oxasameﬂbcmea, ucnojivzyemvle

8y20]l08HOM npouecce u np06fleMbl ux npuMeHeHuﬂ.
Abstract

According to the General rules of procedural legislation, material evidence is an object that by its external
features can testify to the circumstances that are important for the case. This article examines the evidence used
in criminal proceedings and the problems of their application.

Knroueente cnosa: seujecmeerrnoe 00Ka3ameﬂbcm60, npoyeccyaibHoe npaeo, 60Ka3ameﬂbcm30, meopusi do-

Kasamenbcme.

Keywords: material evidence, procedural law, evidence, theory of evidence.

BemiecTBeHHBIM  T0Ka3aTETBCTBOM  IPU3HACTCS
MpeJIMET, KOTOPBIii CBOMMH BHEIIHUMH TpPU3HAKAMHU
MOJKET CBHAETEILCTBOBATh 00 00CTOATENLCTBAX, HME-
IOIIMX 3HaUCHHE [T 1ena. Hanbosee xecTkoe TOIKO-
BaHUE BEIICCTBEHHBIX OKA3aTEJIbCTB JaHO B YIo-
JIOBHO-TIpOIECCYaIbHOM KoJeKce B cT. 81, rae mepe-
YHXCJICHBI OCHOBHBIC KPUTEPUN OTHECCCHUA MPEIMETOB
U JOKYMEHTOB K BCHICCTBCHHBIM JI0Ka3aTCJIbLCTBaM.
OcTanbHbIe KOJCKCHI TOBOJIBHO THOKO MOAXOAT K IO~
HUMAaHUIO BEIIECTBEHHBIX JIOKA3aTEbCTB, IOHUMAS B
UX Ka4eCTBE JIFOObIE MPEIMETHI, TEM HIH WHBIM CII0CO-
0oM coolmaromue Cyay W yYacTHHKaM Iporecca o0
00CTOATENCTBAX, UIMEIOLINX HEMOCPEACTBEHHOE 3HA-
YCHHE JIIA JIelia.

Mexay TeM HMEHHO B YrOJOBHO-IIPOIECCYalib-
HOM 3aKOHOJATEJIbCTBE CYIIECTBYeT HamboJjee rpo-
MO3/IKasi CHCTeMa BHEAPEHHS IPEIMETOB MaTepHalb-
HOTO MHpa B KPYT [OKa3aTelbCcTB. Tak, mo obmemy
MPaBUIy, BEIIECTBEHHOE [0Ka3aTelIbCTBO (PHUKCHPY-
eTCsl B MPOTOKOJIE ero oOHapyKeHHs (IIPOTOKOJIBI

OCMOTpa MeCTa TMPOUCIIECTBHSA, OCMOTpa TpyIa,
00BICKa, BBIEMKH), 3aT€M IPOBOJUTCS CHELUaTH3HPO-
BaHHOE CJEJCTBEHHOE JieiicTBHE, TOAPOOHO PHUKCHPY-
0Ile€ MHANBUAYAIN3UPYIOIINE IPU3HAKN BEIIECTBEH-
HOTO JIO0KAa3aTeNbCTBA, W JINIIb TIOTOM BEIIECTBEHHOE
JIOKA3aTeNbCTBO C TOMOIIBIO MPOIECCYATFHOTO aKTa
(TocTaHOBNICHHS CIIEOBATENS MM JO3HABATENS) IPH-
o0rmraeTcst K MaTepuaiaM Jeia, CTAaHOBACH IOJIHOLICH-
HBIM JI0Ka3aTenbcTBOM. K TOoMy ke, ecinu BelecTBeH-
HOE JI0Ka3aTeJbCTBO CTAHOBHTCS OOBEKTOM SKCIEPT-
HOTO HCCIIEJIOBAaHHS, OHO MNOAPOOHEHIMM 00pa3om
OMNHUCBIBAETCS B 3aKJIIOYEHUU, €lIe pa3 MOATBEpKIast
JOOpPOKAUYECTBEHHOCTh €ro HAaXOXKICHUS B KPYry
CPEICTB JOKA3bIBAHUS.

Ho »>¢dextuBeH a1 TakoW CIOXKHBIH MEXaHU3M
(buKcaIy BEIIECTBEHHOTO JOKa3aTenbCcTBa?

Kak y»xe oTmedanocs, HHbIE HOPMAaTHBHO-TIPABO-
BBIE aKTHI MPOIECCYaJBbHOTO XapakTepa He COAepkaT
CHCUHANBHBIX TIPaBIJI TPUOOIICHUS BEIIECTBEHHBIX
JIOKa3aTeNbCTB, OJHAKO, MCXOMs M3 OOILIEro cMbIcia
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HOPM KOHCTUTYLHOHHOTO U OTPaclieéBOrO NpoLeccy-
aJIBHOTO 3aKOHOJATENbCTBA, MOXKHO CAENAaTh BBIBOA O
HNPeIbABICHUN K BEIIECTBEHHBIM JI0Ka3aTeNbCTBAM
JIByX OCHOBHBIX NPaBHII:

— TpeOOBaHUI1 K COJIEPIKaHHIO I0KA3aTEIbCTB, TO
€CTh BO3MOJKHOCTH TOATBEPANUTH WIH OINPOBEPTHYTH
OTIpEeZICTICHHBIE 00CTOATENBCTBA, MMEIOIINE 3HAUCHHUE
JUTSL pACCMOTPEHHMS COOTBETCTBYIOIEH KaTETOpUH JET;

— TpeOoBaHUI K HICTOYHHUKY MTPOUCXOXKICHUS 10-
Ka3aTelbCTB (JINIO, MPEICTABISIONICE BEIIECTBEHHOE
JIOKa3aTEIbCTBO B MPOLECC, JOIDKHO TOATBEPANUTH €TI0
MPOUCXOXKACHUE).

CyneOHasi MpaKkTHKa KakK Croco0 MpaBONpUMEHe-
HHS 1aeT BO3MOKHOCTB IIPOAHAIM3UPOBATh MPOOIIEeM-
HbI€ MOMEHTHI UCTOIb30BaHUS TOTO UM MHOTO Cpea-
CTBa JOKa3bIBaHUs, U YKa3aHHasl IPAKTUKA CBUIETEIb-
CTBYeT O TOM, 4TO (anbcudUKanys Kak SBICHUE
CYIIECTBYET MPEXIE BCErO B NMUCBMEHHBIX IOKYMEH-
TaxX, JOKYMEHTax-0Ka3aTeIbCTBaX. DBellecTBCHHbIE
JTOKa3aTenbCcTBA caMu 1Mo cebe charbcuuIrpoBats
OYCHB CJIOKHO, ITOCKOJIBKY OHH 00JIaIal0T a0COIOTHO
MHIMBHIYaJIBHBIMU CIEJaMU TPECTYIHOTO ACSHHS U
(MTM) MHBIX CBEIEHUH, CBSI3aHHBIX C IPECTYIHBIM JIes-
HHUEM.

AHanu3 NpaBONpPUMEHUTENIBHOM NPaKTUKU IT03BO-
JISIeT BBIJCIUTh KOHKPETHBIE CIOXKHOCTH IPUMEHEHUS
BEIIIECTBCHHBIX J0KA3aTENBCTB B 3aBUCUMOCTH OT OT-
paciy IpoleccyaJbHOro IpaBa, B KOTOpOM BCTpeda-
10TCs (hambcu(UKAINT JOKA3aTEIbCTB.

B pamxkax yroioBHOTro mpouecca GpaabcupuKaus
KacaeTcs, Kak IIPaBUJIO, JIUIIb CIEACTBEHHBIX TPOTOKO-
nos®. Kak ormeuaer nedctBytomuid cyaps I1. C. Me-
TEJILCKHUM, M0 YTOJIOBHBIM J€JaM MPEeAMETOM (hasibCh-
(MKanMM OKa3pIBAJINCh MPOTOKOJIBI CJIEJCTBEHHBIX
JefcTBUi (B TOM 4YHCIEe IPOTOKOJBI OCMOTPA, BBI-
eMKkn)’.

YacTto BCTpedaroTCs CIeAYIOINE HapYIIEHUS:

- TOJ/IeJIKa TOIHCEH MOHATHIX B MX OTCYTCTBUE
[IpU IPOBEJICHUH CJICJICTBEHHBIX I€UCTBUI;

- (akTHueckoe OTCYTCTBHE TOHATHIX Ha CIeEl-
CTBEHHBIX ACHCTBUSIX NPU HAJIWYMU TOJIMHHOHN IOJI-
TIHCH JINIA B COOTBETCTBYIOIIEM IIPOTOKOJIE;

- COCTaBJICHHE MPOTOKOJIOB CIJICACTBEHHBIX JCH-
CTBHH T10 NaMATH BHE MECTa IPOBEACHUS CIICACTBEH-
HOTO AEUCTBUS U MOCNIE €T0 MPOBECHUS.

Taxoxe ¢anpcupuKanuy MOABEPTalOTCS U MPOTO-
KOJIBI JIOTIPOCOB, TOYHEE, COJeprKaIlliecs] B HIX CBeJle-
Hus®,

6 Omnpenenennie Ne 51-010-94 «O0630p 3aKOHOAATENBCTBA H
cynebno# npaktukn BepxoBHoro Cyna Poccuiickoit Dene-
pamun 3a nepbiid kBapran 2011 roma» [DaekTpoHHEIH pe-
cypc]. — URL: http://lwww. vsrf.ru/stor_pdf.php?id=394814
(13.10.2019)

7. Merensckuii, I1. C. TIpuBnedyenne Kk OTBETCTBEHHOCTH 3a
(anbcuuKannio 10Ka3aTEIbCTB 110 yroaoBHOMY ey / I1.
C. Merennckuii // Yromnos. nporecc. — 2009. — Ne 1. — C.
11 —15.

8 Mlemo Ne 2-37/2010 [DnexTporHbIi pecypc] // UensOunckuii
obnactHoii cyn: caiit. — URL: http:// www.chel-oblsud.ru.
(13.10.2019)

ITpu 3TOM CyaBI BECbMA JIOSUIBHO OTHOCATCS K I10-
JOOHBIM JEHCTBUSIM, TEM CaMbIM CO37aBasi NPaKTHUKY
TIOITYCTHUTENBCTBA (panbCcudUKaIK T0Ka3aTeNbCTB.

B ognom ciyuae Bepxosasiii Cyn PO nocuuran,
410 (hOPMAaJIBHOE M3rOTOBJICHUE MOACYIUMBIM Cab-
CHU(UIMPOBAaHHOTO MPOTOKOJIA HE MOBIISUIO Ha pe-
3yNbTaThl PACCMOTPEHUS JI€a, HE TOBJIEKIO BBIHECE-
HUSl HEMPaABOCYIHOTO NMPHUTOBOPA M HE NMPEACTABIAIO
YTPO3bI IPUHATHS CyJOM HEMPABOCYIHOTO PEIIEHHS U
HapyIIEHH TIPaB M CBOOO rpaxkIaH. DTH 00CTOSATEINb-
CTBa CBUAETENBCTBYIOT 00 OTCYTCTBHH OOIIECTBEHHOM
OTNaCHOCTH COBEPIIEHHOTI'0 MOJACYAUMBIM NESHUS, YTO
MO3BOJISET MPU3HATH €0 MATO3HAUMTEbHBIM®,

B npyrom ciydae npu NOATBEPKICHHON 3KcIIep-
TU30M MOAICIBHON MOANUCH NOTEPIIEBIIEH 110 YTrOJI0B-
HoMy neny Bepxosreli Cyn P® BooOme npekpartun
MIPOU3BOJICTBO B CBSI3U C OTCYTCTBHEM COCTaBa Ipe-
CTYIJICHUsI, 0OOCHOBBIBAsI CBOE PELICHHE TaK: HEyCTa-
HOBIICHHE CYJOM MOTHBA U LEIH COBEPIICHUS Mpe-
CTYIIJICHUS], a TAK)Ke YMBICJIA Ha COBEpILICHUE (abCu-
¢dukanuu JI0Ka3aTeNbCTB, HEYCTaHOBJICHUE
00CTOATENBCTB, NMPH KOTOPBIX B MPOTOKOJE AOIPOca
MoTepreBUIel MOJNUCH OblIa BBIIOJIHEHA OT WMEHH
MOTEPNEBUICH «IPYTUM JHIIOM» U POJU JTOJIKHOCT-
HOT'O JIMIIA TIPH 3TUX 00CTOSATENILCTBAX — BCE 3TO CBH-
JIETEIbCTBYET O HETOJIHOM HCCIIeIOBAHUN MaTEpUaoB
Jieia, KOTOpOe BIUSIET Ha 000CHOBaHHOCTh IPUHSATOTO
CY/ZIOM pEIIeHUS] ¥ KOTOPOE HE MOXKET OBITh MPU3HAHO
3aKOHHBIM M 000CHOBaHHBIM Y.,

Marepuassl KOHKPETHBIX YTOJIOBHBIX €1, B KOTO-
PBIX OBIIIM YCTAHOBIIEHBI (DaKThI COBEPIIEHUS paccMar-
pUBaEMBIX NPECTYIUIEHHI, OKa3bIBAIOT, YTO MpeaMe-
TOM (aTECUPHUKANNN B TPAKIAHCKUX JeNIaX OOBIYHO
SIBIISIFOTCS] pa3JINUHbIe JOKYMEHTHI (B YaCTHOCTHU I'Pax-
JTAHCKO-TIPABOBBIE JIOTOBOPBI, PACIUCKH, KOPELIKH
KBUTaHIUIA 06 ortate u T. i)'

AHanu3 yrojoBHBIX JIeJ, IPEeICTaBICHHBIX Ha WH-
TepHeT-pecypcax BepxoBHoro Cyna P®, UensOun-
CKOTO O0JIACTHOTO Cyna, MO3BOJISIET CJeiaTh BBIBOJ,
YTO OCHOBHOE CPEJICTBO JOKA3bIBAHUS, IOABEPKEHHOE
(anbcupuKannu— 3TO MHChbMEHHbIE 10Ka3aTeNbCTBA,
Pa3IMYHOrO pojJia JOKYMEHTHI, B TOM YHCJE MPOLECCy-
anbHble. BemiecTBEeHHBIE J0KA3aTENbCTBA HE MHTE-
PECHBI HOCHTENSIM TIPECTYIMHOTO yMbICIA CYOBEKTOB
cT. 303 YK PO.

Ho nemno He ToIBpKO B MpakTHKE MPUMEHEHUS JTaH-
HOW CTaThu M BooOIIe B mpolbieme (ambcuuxanum
nokazatenbcTB. [IpaBonpuMeHnTens B CBOEH JesATeNb-
HocTH (OyIb TO OTIpPaBICHUE IPABOCYIMS, CIECTBHE,
JO3HAaHUE, OIEPATHBHO-PO3BICKHAS  JESTEIHHOCTD)

9 Kaccaruonnoe onpesienenune Cyne6HON KOUIEruH Mo yro-
noBHBIM JieriaM Bepxosroro Cyna P® ot 5 anpenst 2006 T. Ne
50-006-1 [OnexTponnbIit pecypc]. — URL:
http:/iwww.vsrf.ru/stor_pdf. php?id=141408 (13.10.2019)

10 Onpenenenne Ne 51-010-94 «O630p 3aKOHOAATENHCTRA U
cyneOHol npakTuku BepxoBHoro Cyna Poccuiickoit dene-
paumu 3a nepBblid kBapTan 2011 roma» [DyeKTpOHHBIN pe-
cypc]. — URL: http://www. vsrf.ru/stor_pdf.php?id=394814
(13.10.2019)

1 Merenscknit, I1. C. [IpuBieyeHne Kk OTBETCTBEHHOCTH 3a
(anbcuduKannIo 10Ka3aTeNbCTB MO yrojloBHOMY ey / IT.
C. Merenbckuii // Yronos. nponecc. — 2009. — Ne 1. — C.
11 —15.
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JIOJDKEH UMETh pa3yMHbIC M yJOOHbIE MEXaHHU3MBI ee
peanuzanuu. Y100CTBO IPH STOM BOBCE HE O3HAYaeT
MOTNPaHHMs MPaB ¥ CBOOOJ rpakjaHUHA B 00LIECTBa, HO
HUMeeT CBOEH LIeNbI0 COKpAaIlleHHEe CPOKOB CYJOMpPOU3-
BOJICTBA, IPOIECCYaIbHYI0 SKOHOMHIO M Pa3yMHYIO
TpaTy TOCYIApCTBEHHBIX pecypcoB. VIMEHHO C Takmx
MO3HUIUH JOIDKEH TTOAXOJUTh 3aKOHOIATEINh, paccMaT-
pHBast BOIIPOC 0 HEOOXOTUMOCTH BHECCHUS N3MEHEHHUN
B 3aKOHOZATENbCTBO. HecoMHEeHHO, MpaBHia O Bele-
CTBEHHBIX JIOKA3aTEbCTBAX HYKIAIOTCA B KOPPEKTHU-
POBKe, TaKk KaK KOHIEHIHSA YTOJOBHO-TIPOIECCYyalb-
Horo konekca (YIIK) PD B Bompocax BelecTBEHHBIX
JI0Ka3aTenbCcTB NOTHOCThI0 MoBTOpseT YIIK PCOCP
1964 r. [lanHas cuctema rpoMO3JIKa, 3aTpaTHa Io Bpe-
MEHHU M BPSA JIM OTBEYACT IOHATHUIO LIEIeCO00pa3Ho-
CTH.

Jpyrue mnpoueccyaiabHble OTpacid AOCTaTOYHO
MPOCTO OTHOCATCSI K MOMEHTY TOSIBIICHHS BEIICCTBCH-
HOTO JI0Ka3aTeNbCTBA, Aejas CTaBKy HE Ha IPOIECCY-
aNBbHYI0 (POPMY BEUICCTBEHHOTO JJOKA3aTENbCTBA, a Ha
ero cojiepykaHue, Ha CYIIHOCTHBIC CBOWMCTBA TIpEIMETa
MaTepHajJbHOTO Mupa. [IpyW 3TOM CTaTHCTHKA CBHUE-
TEJNBCTBYET O MPUMEPHO OJJMHAKOBOM KOJIMYECTBE BBI-
HECEHHBIX MpUroBopos 1o ct. 303 YK PO (dpanscudu-
Kalusl J0Ka3aTeJIbCTB) KaK B IPakJaHCKOM CYJOIIPOU3-
BOJICTBE (IPaKAAHCKHH M apOUTPaXKHBIH MPOLIECCHI),
TaK ¥ B YTOJIOBHOM CYZOIPOMU3BOJCTBE. DTO O3HAYAET,
YTO MPECTYMHBIA yMBICEJI, HAIIPABJICHHBINH Ha (QaibCcu-
(hUKaIIo JOKa3aTeNbCTBA, COBEPIICHHO HE 3aBUCHT OT
KOJIMYECTBA MPOIIECCYaTbHBIX ICHCTBHIA, IPEIIICCTBY-
IONIUX TIOSBJICHUIO BEIIECTBCHHOTO JOKa3aTEeNbCTBA.
Taxoke 3TO CBHACTEIHECTBYET O TOM, YTO YIIPOIICHHAS
(opMa BHEIpEHHUS BEIIECCTBCHHBIX JIOKA3aTEIbCTB B
CYIOIIPOU3BOJICTBO BOBCE HE O3HAYACT MOTEPU Kade-
CTBa 3TOTO JI0Ka3aTeIbCTBA alIPUOPH.

Takum oOpa3om, mojaraem, 4TO KOHIIENT Belle-
CTBEHHBIX JI0Ka3aTeJIbCTB B yTOJIOBHOM Iporiecce Poc-
CHH MOXET OBITh MOJISPHU3UPOBAH 3a CUET yNpa3/iHe-
HUSL 0053aTEIBFHOTO MPHUOOIICHUS CHEeIHaIbHBIM II0-
CTaHOBJICHHEM TIpeJMeTa MaTepHaabHOro Mupa. B

9TOM Clly4ae JOCTaTOYHO MHIUBHUAYAIHHO ONPEICIUTh
IIPEAMET B IIPOTOKOJIE ero oOHapyxeHHs (0OBICK, BbI-
€MKa, OCMOTp), YKa3aTh €ro HIACHTH(UIHpPYIOIUE
cBoicTBa. JlaJlbHEHIINX OCMOTPOB BEILECTBEHHBIX J0-
Ka3aTeJbCTB C COCTABJICHHEM OT/EIBHOTO IPOTOKOJIA
HE TpeOyeTcsi, IpeIMET TOJTyJaeT CTaTyC BEIIECTBCH-
HOTO JIOKa3aTeNbCTBA C MOMEHTa INIEPBUYHOTO yKa3a-
HUSI Ha HETO B IpoliecCyanbHOM JokyMeHTe. [Ipu aTom
neecoodpasHo OpwIo OBI Tpom3BecTH (hoTOoTpadupo-
BaHHE CAMOTO BEIIECTBEHHOTO J0KA3aTeIhCTBA U (HJIH)
BH/ICO3AITUCH CIEICTBEHHOTO ACHCTBHUS, IPH COBEpIIIE-
HUHM KOTOPOrOo OOHAapy»KE€HO BEIIECTBEHHOE J0Ka3a-
TENBCTBO.
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PROBLEMAS DE OBTENCION DE PRUEBAS REALES EN LA FASE DE INVESTIGACION
PRELIMINAR EN EL ASPECTO DE LA INSOLVENCIA DE LA QUIEBRA

Annomauusn

B cmamve uccaedyiomes npobaemvt noIyueHUs UCHONb30BAHUS BEUeCMBEHHBIX O0KA3AMENbCIE HA CMAOUU
npeosapumenbHo20 pacciedosanuy 6 AcChexme HecoCmosmenvHocmu bankpomemea. Ommeuaemcs, Ymo nopsAOOK
paszoenerus bpemenu 00KA3bI8AHUA AGAIOMC NOOX00AUUMU, KO20A apOUMPAdICHbLE CYObl PACCMAMPUBAIOM Oeld

8 PAMKAX 2PANHCOAHCKO20 CYOONPOU3800CHEd.
Abstract

The article investigates the problems of obtaining the use of material evidence at the stage of preliminary
investigation in the aspect of bankruptcy insolvency. It is noted that the procedure for sharing the burden of proof
is appropriate when arbitration courts hear cases in civil proceedings.

Knwuesvie chosa: 6am<p0mcmeo, HecocmoAmelbHOoCNb, 6eUiecCmeeHtole OOKCZS’ameﬂbC‘m@a, ap6umpaofCHbze

Cyobl, OONIICHUK

Keywords: bankruptcy, insolvency, material evidence, arbitration courts,debtor

[lynkr 1 cratem 2 denepanpHOro 3akoHa «O
HECOCTOSATeNPHOCTH (OaHKpoTCcTBE)» OT 26.10.2002
Nel127-@3 (manee - 3akoH 0 OaHKPOTCTBEY) HaéT OIpe-
JIEIICHIE TIOHATHIO HECOCTOSITEIbHOCTH (0aHKPOTCTBA),
COTJIACHO KOTOPOMY OaHKPOTCTBO -3TO IIPU3HAHHAS ap-
OUTPa>KHBIM CYIOM HECIIOCOOHOCTB JTOJKHUKA B ITOJI-
HOM 00BEME YIOBIETBOPUTH TPEOOBAHUS KPEIUTOPOB
M0 JICHEXHBIM 0053aTeNbCTBAM M (MJIM) HCIIOIHUTH
00513aHHOCTB 110 yIUIaTe 0043aTebHbIX MIaTexen 2,

B cooTBeTCTBUM C IOJIOKEHUSMU ITyHKTA 2 CTaThU
3 3akoHa 0 0aHKPOTCTBE IOPUAMYECKOE JUIO CUHUTA-
€TCsI HeCITIOCOOHBIM YIOBJIICTBOPUTH TPEOOBAHHS Kpe-
JTUTOPOB TIO JCHEKHBIM 00s3aTelNbCTBAM U (W) BBI-
MOJIHUTE 00s3aTEIBCTBO MO YIUIaTe O00s3aTeNbHBIX
TUIATeXKEH TPH HAIWYUH COOTBETCTBYIOIIMX 00s3a-
TeabcTB U (Man) OO0s3aTenbCTBA HE UCTIOTHEHB UM B
TEYCHHUE TPEX MECSAIECB CO JTHSI UX HCIOTHCHUS.

Kax cmpaBemnmuBo otmeuaet 10.[]. TTomonbckwid,
Jr000¥ THIT CyONIPOU3BOJICTBA OPUEHTHUPYET TPOLIECC
JTIOKa3bIBaHHsI HA KOHEYHBIN PE3yJbTaT - BO3MOKHOCTh
pa3pemmTh aeNo («CTaHAapT JoKa3biBaHus»). OTCIoma
OT BBINOJIHCHHUS CTOPOHAMH OOS3aHHOCTH JOKa3bIBa-
HUS JIOJDKCH 3aBUCETh M CTAHAAPT JOKA3bIBAHHUS B CO-
CTs3aTeIbHOM Tporiecce: (akT ITOKa3bIBaHUS CTOPO-
HOW CBOEH IPaBOTHI B MpoIlecce O3HaYaeT e€ modeay B
apOUTPaKHOM CITOpE U YJOBICTBOPEHHUE 3asSBICHHBIX
TpeGoBaHuit’>,

YkazaHHOE MPaBUIIO U TOPSIIOK pa3lesieHust Ope-
MEHH JOKA3bIBAHUS SIBIISIOTCS IOAXOJSAIIAME, KOTIa
apOHUTpaXKHBIE CY/bl PACCMaTPUBAIOT JeNa B pamKax
TPaXKJIaHCKOTO CyJIonpou3BojcTBa. MHas cuTyauus ¢

12 @enepanbublil 3aKk0H oT 26.10.2002 N 127-D3 (pen. ot
03.07.2019) «O HecocToATENBHOCTH (0AaHKPOTCTBE)» (C U3M.
U 1011, Betym. B cuiry ¢ 03.07.2019) // C3 P®. 28.10.2002, Ne

JIeJIaMH O HECOCTOSITEIBLHOCTH B ILIEJIOM M C OTIEJb-
HBIMH CITIOpaMH B 9acTHOCTH. [IoXoske, 9To paccMoTpe-
HUE JIe] 0 OaHKPOTCTBE UMEET SIPKO BBIPaKEHHBIA 00-
miecTBeHHBIN mHTepec. CleoBaTeNbHO, B 3aBHCUMO-
CTH OT CTOPOHBI, Ha KOTOPOW JIGKHUT Opems
JOKa3bIBaHUS ONPEACICHHBIX OOCTOSTENhCTB, CTaH-
JapT MOXKET MPUMEHSTHCS KaK KBAIU(HUIIMPOBAHHBIM,
TaK W MOHWXEeHHBIM. [IposiBIeHue MOBBIIEHHOTO (KBa-
TUQUIMPOBAHHOTO) CTaHAApTa JIOKa3bIBAaHUS B OT-
JIENBbHBIX CTIOpax MpeArnojaraeT MmpeacTaBIeHne 0Ka-
3aTEeNBCTB «BHE BCSAKOTO Pa3yMHOTO COMHEHHS», MOJI-
TBEPIKAAIONINX 000CHOBAaHHOCTH TPEOOBAHUH.

B To ke Bpems KpeauTophl, KaK IMPaBIIO, NpU
OTIpEIeIICHUH XapaKTepa J0Ka3aTeIbCTB, TTOAJICIKAIITIX
paccleTOBaHHIO B PaMKax OTIEIFHOTO CIIOpa WITH JIeNa
0 0aHKPOTCTBE, KaK TAKOBOTO IO CYTH, BECbMa OTpaHH-
YEHBI, IOCKOJBKY OOBEM TaKUX JOKa3aTelbCTB J0-
BOJIBHO Y30K IO TOH NMPUYHHE, YTO B Jejie 0 OaHKPOT-
CTBE CyAbl B OOJBIIMHCTBE CIy4aeB NPUHUMAIOT
TOJILKO IIMCbMEHHBIE 0KA3aTeILCTBRA.

BemecTBeHHBIC JOKA3aTENECTBA UTPAIOT BAXKHYIO
posib B apOUTPaKHOM TPOIECCyaJbHOM TIpaBe, Io-
CKOJIbKY 3aKOHHOCTh M OOOCHOBAaHHOCTH PEIICHHS
Cylla 3aBUCHT OT MPABUJIBHOI'O YCTAaHOBJIEHUS BCEX
(akTHuecKkux o0CTOATENBCTB fena. [Iporece qoka3bl-
BaHUs SBIIICTCS KOCBEHHOH (OopMO CyHeOHBIX 3HA-
HUH, KOTOPasi 3aHUMAET BaXKHOE MECTO B OTIIPABJICHUU
MIPaBOCYAUSL.

Cornacno c1.76 AIIK P® BemecTBEeHHBEIMH J0OKa-
3aTeNBCTBAMU SIBJITFOTCS TIPEIMEThI, KOTOPhIE CBOMMH
BHEIIHMM BHMJOM, CBOMCTBAMM, MECTOM HAXOXKIEHUS

43, ct. 4190.
'3 TMomonbckumit ¥0.JI. JokassiBaHHE B 060COONEHHBIX CIO-
pax // EBpasuiickast anBokatypa. 2018. Ne3 (34). C.14.
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WIM UHBIMU TPU3HAKAMHU MOTYT CIYXHUTh CPEICTBOM
YCTaHOBJICHHS OOCTOSATENBCTB, MMCIOIIUX 3HAYCHHC
utst menmaltd.

CyneOHbIC T0Ka3aTeIbCTBA COCTOAT M3 YETBIPEX
KOMIIOHCHTOB, OCOOCHHOCTh KOTOPBIX 3aKJIFOYACTCs B
WX MTOCTAaHOBKE U IPEIMETHOM COCTaBe.

COop MOKa3aTEeNBCTB - 3TO MEATEIHHOCTH CYAA,
JWI, y9acTBYIOIIUX B JeJie, W HX IPEICTaBUTEICH,
HarpaBJIeHHass Ha oOeclieueHHe Haudus HeoOXOoIu-
MBIX JIOKa3aTeJbCTB BO BpeMs CyaeOHOro paszdmpa-
TENbCTBA.

Bropoii 4acThi0 IEPBOTO JIEMEHTa CYACOHBIX J0-
Ka3aTeNbCTB SBJISACTCS MPEACTABICHUE JOKA3aTeNbCTB,
B XOJIC KOTOPOTO CTOPOHBI 00sI3aHbI JOKa3aTh 00CTOs-
TENBCTBA, CITyKAIAC OCHOBAHHUEM JIS UX TPECOOBAHMIA.
CTOpOHBI MOTYT TaKXKe€ MPEAOCTAaBUTH APYTHE TOKa3a-
TEJHCTBA [0 CBOEMY YCMOTPEHHIO. TpeThH JIHIIA, 3asB-
JAIOIIAE HE3aBHCHUMBIC TIPETEH3WH 110 TPEIMETY
cropa, 00s3aHbI IIPEICTABUTD JOKa3aTEIILCTBA.

3aBepmiaromeld  cramueidl  cymeOHBIX — OKa3a-
TENBCTB SBISICTCS WCCIEIOBaHHE, B XOAE KOTOPOTO
oTIpeneNseTcss JOCTOBEPHOCTH KaKIOTO OTACIHHOTO
JTIOKA3aTeNbCTBA U UX LIEJOCTHOCTH B IIEJIOM.

IIpu mpoBepke 0Ka3aTeabCTB CYIl IOJDKEH OIle-
HUTh YMECTHOCTb, JOMYCTUMOCTh, JIOCTOBEPHOCTH
KaXXJI0T0 JI0Ka3aTeNbCTBA, KaK MO OTAEIbHOCTH, TaK U
B COYETaHUMU.

CyObeKkTamMH JTOKa3bIBaHUS SIBISIOTCA T€ y4acT-
HUKH apOUTpakHOTO TpoIiecca, KOTOPhIe CBOMMH HHU-
UATHBHBIMU JCUCTBUAMH CIIOCOOCTBYIOT ITOITBEP-
JKICHUIO WM OIPOBEPKCHUIO TPETCH3WH, TO €CTh,
MpeXJIe BCEro, CTOPOHaM KaK Hamboliee 3anHTepeco-
BaHHBIM YJACTHHKAM MPOIECCa JOKA3BIBAHMS Y,

[omBoms uTor 3TanaM CyAaeOHBIX TOKa3aTeIbCTB,
MO>KHO CJIENaTh BBIBOJI, YTO CyOBEKTAMU JOKA3bIBAHUS
SIBIIIIOTCSI YYACTHUKHU apOUTpakHO-TIPOIIeCCYyaTbHBIX
OTHONICHWH, a WMEHHO apOUTpaXHBIA CyI, JHIA,
y4acTBYIOIIUE B JieJie, U JIUIA, OKa3bIBAIOUINE COMICH-
CTBUE B OTIIPABJICHUU MTPABOCY/IHS.

Hena, csi3aHHBIE ¢ OaHKPOTCTBOM IOPHIMYECKUX
JIWI, TPpaXXIaH, B TOM YHUCIC WHIUBUAYAIBHBIX TIPEI-
MpUHUMATENICH, TMOMIUHSIOTCS apOUTPaXKHBIM CyIaM
Poccuiickoit @enepanum, Mo3TOMy Takue Jieja paspe-
IIAIOTCS B COOTBETCTBUH C IMPaBHIAMH apOHTPa)KHO-
MPOIIECCYaTHbHOTO KOJEKCa CO CIICII(HUKON CIIeualib-
HOTO 3aKOHa, a IMeHHO DenepanbHbIi 3akoH «O Heco-
CToATENbLHOCTH (6aHKPOTCTBE)» S,

[IpoBons aHanmoru0 MeXay ApOUTPaXKHBIM TPO-
1eccyanbHbIM KojiekcoM U denepanbHbiM 3aKoHOM «O
HECOCTOSTENFHOCTH (OaHKPOTCTBE)», MOXKHO OTMe-
TUTh, YTO CIICNUATILHBINA (eJepaTbHbId 3aKOH MPUMeE-
HSCTCS K JIMIAM, YYaCTBYIOIIMM B Jieie 0 OaHKPOTCTBE
JIOJDKHUKA, apOUTPaKHOTO YIPABISIONIET0, KPEIUTO-
POB 10 OAaHKPOTCTBY, YIIOJIHOMOYEHHBIX OPraHOB. U

14 ApGOuTpaskHbIil IpoleccyabHbIi Koaeke Poccuiickoii Me-
neparn ot 24.07.2002 N 95-®3 (pen. ot 25.12.2018) (¢ m3m.
u 101, BeTym. B cuny ¢ 01.09.2019) // Joctyn u3 cnpas. -
npaBoBoii cuctembl «KoHcynbrant-ITntocy.

15 Bomynkosa C.A., Xsoctynues A.M. Hekoropsie mpo-
61eMBI 10KA3bIBAHUS B J€NaX O HECOCTOATENBHOCTU (OaHK-
porctee)// CynebHas npakTuka B 3anamnoii Cubupu Uzna-
TenbeTBO: OOIIECTBO ¢ OrpaHUYCHHON OTBETCTBEHHOCTBHIO
«Penakuus xxypHana «3akon». Ne4. 2015. C. 52.

HCIIONHUTENIbHAS BIAacTh. B cBA3U ¢ TeM, 4TO nena o
0aHKPOTCTBE HE OTHOCATCS K CyIeOHBIM Ipoleccam,
TPEThH JIUI[A, KOTOPHIE UMEIOT IPaBO MPEIbIBIATH Ca-
MOCTOSITEIbHBIE TPEOOBaHKS OTHOCUTEIBHO IpeMeTa
CIIopa, He MOT'YT OBITh BKJIIOYEHBI B €70 Y4aCTHUKOB.

Jluiam, KOTOpBIE CIIOCOOCTBYIOT NMPABOCYIUIO U
YbH TIpaBa, U 3aKOHHBIE HHTEPECHl MOTYT OBITH Hapy-
mieHbl, PenepanbHbI 3aK0H 0 0AHKPOTCTBE BKITIOYACT
JIMI, YYacTBYIOUIIMX B apOMTPaXHOM Mpoluecce II0
0aHKPOTCTBY. DTHM JIHIaM IIPEIOCTABIACTCS TOIBKO
BO3MOXKHOCTh y9YacTBOBaTh B TPOLEAypax OaHKPOT-
CTBA.

Kiaccudukanus auil ¥ y4acTHHKOB CyneOHOTO
Ipolriecca HampsIMyl0 3aBUCUT OT IPOLECCYaNbHBIX
00513aTeJILCTB U BO3MOKHOCTEH 3THX JIMI] B Ka4eCTBE
CyOBEKTOB JJOKa3bIBaHUS B Jiesie 0 OAaHKPOTCTBE.

3ammra HHTEPECcoB KakK JO0JDKHHUKA, TaK U Kpeau-
TOpa B MpOIeaypax OaHKPOTCTBA 3aKIIFOYACTCS B Pa3-
PEIIEHUH CIIOpa, BO3HUKAIOIIETO M3-32 HECIIOCOOHOCTH
YYacTHHKa 3KOHOMHYECKOTOo 000pOoTa IOTAaCHTh CBOU
monrul’.

BemecTBeHHBIE [1OKa3aTENbCTBA M OOBSICHEHUS
HCTIONB3YIOTCS KpaliHe PeaKo.

B cootBetctBUE co cT. 50 DenepanbHOro 3aK0HA
«O HecocToATENBHOCTH (OAHKPOTCTBE)» IPHU IMOJTO-
TOBKE Jieyia K CyleOHOMY pa30upaTesbCTBY, a TaKKe
[IPU PACCMOTPEHUH JIeT 0 OAHKPOTCTBE C LIEJIBIO pelie-
HUS BOIIPOCOB CHEUHANbHBIX 3HAHUH apOUTPaXKHBIN
CyZA BIpaBe HAa3HAYUTh JKCIEPTH3Y, B TOM YHCIE IO
coOCTBeHHOH MHUIMATHBE. Bo3Bpamasce K BOIpocy o
MpeAMeTax [OKa3blBaHMA B Jelax O OaHKpPOTCTBE,
HEOOXO0ANMO OTMETHUTH AKTUBHYIO POJIb apOUTPAKHOTO
CyAa B Ha3HA4e€HHM 3KcnepTusbl. Llemb skcnepTHsbl
HaXOJWTCSl Ha cTajuu cOopa JokazatenbcTB. Ha nan-
HOM 5Tale€ Ha4YaJIbHBIM 3TallOM ABJIACTCA OINPCIACTICHUEC
CyJa o TPOBEJEHUHU 3KCIEpTU3bl. TOIBKO MOCHE TOTO,
KaK CyJ BBIHEC ONpe/eTICHUE, IKCTIePTH3a MOXKET CUH-
TaTbCsl HA3HAYEHHO.

IIporiecc Ha3HA4YEeHHS SKCIEPTU3BI ACTUTCA Ha
sTansl. OTHUM U3 BayKHBIX 9TAIIOB SIBJISIETCS ONIpEee-
HHE Kpyra BOIPOCOB U MX COJECPXKAHMS, a TAKXKE OIpe-
JieTieHue 00BEKTa MCCIIEA0BaHMUS, B paMKaxX KOTOPOTO
OyneT npoBOIUTECS dKcTiepTH3a. OObEKTaMu Uccieno-
BaHMS SIBISIOTCS MaTepHANIbHBbIE OOBEKTHI, COAEpXKa-
mye MHPOPMAIHIO, HEOOXOIUMYFO ISl IPUHSTHS 3KC-
MEPTHOTO pEelIeHHs. DT MaTepHualbHble OOBEKTHI B
X07ie CyIeOHOTO 3aceaHNs YKa3bIBAIOTCS JINLIAMH, 3a-
UHTCPCCOBAHHBIMHU B HA3HAYCHUM OKCIICPTU3BI, a
TaKXKe ONpeneNsaoTcs cyaoM. HezaBucumo OT BoiM U
KEJIaHU MPETEHACHTOB Ha HA3HAYCHUE DKCIICPTHU3EI,
OKOHYATENIbHBINA BEIOOP 0OBEKTOB HCCIIEIOBAHIS OCTa-
ercs 3a cyom e,

DKkcnepTH3a cama 1o cede He SIBIISIETCS CPEICTBOM

16 ®emepanbbli 3akoH oT 26.10.2002 N 127-®3 (pen. ot
03.07.2019) «O mecocrositensHOCTH (0aHKPOTCTBE)» (C U3M.
¥ jo1., Betyi. B cuty ¢ 03.07.2019) // C3 P®. 28.10.2002, Ne
43, ct. 4190.

17 Ilepsbuna A.C. Jloka3blBaHHE B J€Nax O OaHKPOT-
crBe//Hayka, o6pa3oBanue u kynbTypa. Ne5. 2018. C. 86.

18 Maukesuu IT.H. O neifcTBuM cBOMCTBA IPEIOAUIUAILHO-
CTH CcyneOHOrO pelIeHHs HpPH PAacCCMOTPEHUH BOIIPOCOB
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JI0Ka3aTeNnbCTBA, HO UrPAaeT Pojib TOIBKO KOHCYJIbTa-
1y CyJa NpH paspemeHuu aena. CaMbIMU J0Ka3aTelb-
cTBaMH OyIyT TOJIBKO BBIBOJIBI, C/ICJIAHHBIE YKCIIEPTOM.
C NmOMOIIBIO AKCIEPTU3HI CYA MOJydaeT HOBBIE Cpef-
CTBa JAOKa3bIBaHUA, KOTOpbIE IIOMOTAlOT €My OCY-
MIECTBIIATH 3aKOHHYIO U Pa3yMHYIO CIIPaBEIIIMBOCTH B
KOHKPETHOM CITydJae.

Kpowme Toro, He 3a0bIBaiiTe IpaBoO Cy/aa 3arpaniu-
BaTh JOKAa3aTEJICTBA WM MPABO OTKAa3aTh B 3aIlpoce
JTOKa3aTeNbCTB HA OCHOBAHWU KOHKPETHBIX 00CTOS-
TenbeTB aenald,

JIuno, yyacTBylolee B aene 0 0aHKpOTCTBE, SBIIS-
eTcsl apOUTPaKHBIM YIPABISIOUIMM. FIMEHHO 3TOT de-
JIOBEK MMeeT OOJbLIOe KOJIMYECTBO MPOLECCYaIbHBIX
npaB U 00s3aHHOCTEH B ciydae O6aHkporcTBa. Craryc
apOUTPaXHOTO YIPABIISIONIETO KaK HEMOCPEACTBEH-
HOTO CyOBeKTa JOKa3bIBaHMA B Jielie 0 OaHKPOTCTBE
HanboJlee MOJIHO PacKpPhIBACTCS NPH aHAJM3e (PHHAH-
COBOTO COCTOSIHHS JOJDKHHKA. [IpoBenenne puHAHCO-
BOTO aHAaJM3a JOJDKHHUKA SBIETCS MPSIMOM 00sS3aHHO-
CTBIO apOWTPaKHOTO YIIPABIIONIETO, YTO YCTaHOB-
neHo B cratbe 67 DenepanpHOro 3akoHa O
OankpoTrcTBe. MIMEHHO B mpoliecce aHaiu3a (GpuHAHCO-
BOT'O COCTOSIHUS JTOJDKHUKA apOUTPaKHBIM yNpaBIIsio-
muit codupaet 1oKazaTeabCTBa MO eIy O 0aHKPOTCTBE
B OTHOILIIGHUH KOHKPETHOTO JOJDKHMKA. Takol aHamus3
(hPMHAHCOBOTO COCTOSIHUS JIOJDKHUKA SIBJISIETCS] OTIIPAB-
HOM TOYKOM JUIs IIPUHATUSA CYAOM PELICHUS O IIPOBEAE-
HUH JajdbHEHIINX TpOIenyp, IpeaycMoTpeHHbIX De-
JIEpaTbHBIM 3aKOHOM O OaHKPOTCTBE.

Takum o0pazoMm, apOHUTPaXHOMY YIPABIISIO-
[IeMY, SBJISIOIIEMYCS OJTHUM H3 KITFOUEBBIX CYOBEKTOB
JTIOKa3bIBAaHUSI B Jleie 0 OaHKPOTCTBE, 3aKOHOIATEITIO
OBUTH TIPEIOCTAaBICHB IIHPOKHAE TIOJHOMOYHS IO
cOOopy /10Ka3aTesIbCTB HAPSILy C apOUTPaKHBIM CYIIOM.

Pounb, npencraBneHHas apOUTPaKHOMY YIpPaBIIs-
IOIIIEMY 3aKOHOJaTeJIeM, He 03Ha4aeT OTCYTCTBUE IIPO-
[eCCyalbHBIX MPaB IIPU TPEACTaBICHHM JOKa3a-
TENBCTB TAKUX JIUI], yIACTBYIOIIUX B JeJie, KaK JOJDK-
HUK M KPeIUTOPHIZ.

B mporecce mpou3BocTBa aena 0 OaHKPOTCTBE,
Ha OMpEICICHHBIX 3TalaX IMPEKPaIIaloTcss MOTHOMO-
YUl PyKOBOJIUTENS JOJDKHHUKA, UHBIX OPTaHOB YIIPaB-
JICHUSL.

Iocranosnenue Ilnenyma BAC PO Ne 35 «O He-
KOTOPBIX IPOIECCYaNbHBIX BOIPOCAaX, CBS3aHHBIX C
paccMOTpeHHeM J1eln 0 OaHKPOTCTBE» YCTAHOBHII He-
KHAH «IIOBBIIICHHBIA CTaHAAPT JOKA3bIBAHUNY», B KOTO-
POM TOBOPHUTHCSA O HEOOXOIUMOCTH JTOKa3bIBaHUS 00-
CTOSATENBCTB IO JETy, JaXe B Ciy4ae IpHU3HAHUSL
JOJDKHUKOM MIIM yHPaBIAIonuM Tpebosanuii?l. B nan-
HOM clTy4ae HeoOX0/IMM HHTEpEC BCEX KPEAUTOPOB IPH

BKJIFOYEHHS B peecTp TpeOOBaHUIT KPEAUTOPOB B paMKax Ipo-
M3BOJICTBA MO JIeTy 0 OaHKPOTCTBE // AKTyanbHbIe TPOOIIeMBbI
poccuiickoro mpasa. 2017. Ne 5. C. 200.

19 Nepsiouna A.C. Jloka3piBaHHe B Aeflax O OaHKPOTCTBe//
Hayka. Ne5. 2018. C. 88.

2 T'otpa M.M. JIonycTUMOCTb y4acTHs TPETHUX JIUIL B ap-
OUTpaXHOM IIpolLiecce IO JenaM O HECOCTOATEILHOCTH
(6ankporctBe)// Tpymel MHcTHTyTa rocymapcrtBa W mpaBa
PAH. 2018. Tom 13. Ne 2. C. 175.

npu3HaHuy ucka. CrenoBaresibHO, IPU 00BEME JIOKa-
3bIBaHUS CyJaM HEOOXOIUMO HCCIIEI0BAaTh HE TOJBKO
(opMasbHbIe IPU3HAKHU CIEIIKHU, HO U €€ PealbHOe CO-
JIepIKaHHue.

OnHOM U3 aKTyaJIbHBIX ITPOOJIEM HHCTUTYTa OaHK-
pOTCTBa OCTaeTCA AOKA3aTEIBCTBO (PaKTa HE3aKOHHOTO
W3BATHS AaKTUBOB M3 KOHKYPCHOTO MIMYIIECTBA JOJIK-
HuKa. Ocobast TpyAHOCTh MPH JOKa3aTENbCTBE CYIIIEe-
CTBOBaHMS TaKHX METOJOB B KOHKPETHOM CIIydae 3a-
KITIOYAeTCsl B TOM, YTO M3BATHE aKTUBOB IPOUCXOIUT
HE B paMKaxX OJHOW KPYITHOW W JIETKO WACHTUDHUIHPY-
€MOi1l TpaH3aKIMH, a B paMKax COTEH HJIH JaKe THICSY
MEJIKUX OTepalii, Kaxaast U3 KOTOPBIX B OTIEIbHOCTH
He MPUBIIEKAET K ce0e BHUMAHUAZ.,

Kpowme Toro, Hanbosee mpoOIeMHbIH CrIOCO0 BbI-
SIBJICHUS] 1 OOOCHOBAHUSI CIOCO0a M3BATHS AKTHBOB
pu OaHKPOTCTBE - ATO U3BITUE AKTHBOB MyTeM (UK-
THUBHOTO HaliMa paboTHHKOB. CBOEBPEMEHHOC BBISIBIIC-
HHE TAaKUX (PUHAHCOBBIX OIEpAlHil ITO3BOJHUT CYLY
MIPU3HATH TaKHUe IDIATE)KH HEACUCTBUTEIHHBIME B OY-
IOyIIeM U, KaK CJCICTBHE, NPUBJICYh YIPABIIOIIETO
JOJDKHUKA K CyOCHIUapHON OTBETCTBEHHOCTH Ha BCIO
CYMMY JIOKa3aHHOM CYMMBI U3BSTBHIX CPEJICTB / APYTHX
AKTHBOB.

B kauecTBe TakuX MHCTPYMEHTOB MpE/IIaratoTcs
CIIETyIOLIHME BUBI IESITEILHOCTH:

- cOop HE0OXOAMMO¥ HH(MOPMAIIMH TS TTOCIIETY-
IOIIETO aHaJN3a,;

- (popMHpOBaHNE MPEIBAPUTEIBLHOTO CITHUCKA pa-
OOTHHKOB, 3aHITOCTh KOTOPBIX BBI3EIBACT COMHECHUIS,

- JOKyMEHTallbHas MpOBEpKa JIUI, IOJ03peBae-
MBIX B (PUKTHBHOW 3aHATOCTH.
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OPTAHU3AIIMOHHO — OJAIrOTOBUTEJIBHBIE JEACTBUS CJETOBATEJIS U OPTAHA
JO3HAHMUA ITPU ITIOJTYYEHUHN COOBIIEHUA O TOPOXKHO-TPAHCIIOPTHOM
IMPOUCHIECTBUH

Kozlovsky Alexey Alexandrovich,

I. T. Trubilin Kuban State Agrarian University, Russia, Krasnodar

ORGANIZATIONAL - PREPARATORY ACTIONS BY THE INVESTIGATOR AND THE INQUIRY
BODY WHEN RECEIVING A MESSAGE ON ROAD TRAFFIC ACCIDENT

Annomauusn

Ilpeocmaenensvi npednodxcenuss no YayuuleHu0 Kaiecmeaa paccied08anuusi O0OPOHCHO-MPAHCNOPMHBIX NPOUC-
wiecmautl c1ed008amenamu i Op2aHamu OO3HAHUS 80 83AUMOCEA3U C OPSAHAMU 20CYOAPCMEEHHOU UHCHeKyul be3-
ONACHOCMU OOPONCHO20 OBUNCEHUS, A MAKHCE C COMPYOHUKAMU Y20T08HO20 PO3bICKA HA OCHOBAHUU HEKOTNOPbIX

OCHOBHbIX npuHYyunax.
Abstract

Suggestions are presented to improve the quality of accident investigation by investigators and inquiry bodies
in conjunction with the state traffic safety inspectorate, as well as with the criminal investigation department based

on some basic principles.

Knrouesvte cnosa: ciedosamens, opean O03HAHUS, ONEPAMUBHBIU PAOOMHUK, OOPOI’CHO-MPAHCHOPMHOE
npoucuitecmeue, asnMompaHCnopmHoe cpebcmeo, doxa3ameﬂbcm6a.
Key words: investigator, inquiry body, operational officer, traffic accident, motor vehicle, evidence.

JlesTenbHOCTh CIIEIOBATENsI U OpraHa JIO3HAHUS
M0 pacclieOBaHUIO JTOPOKHO-TPAHCIIOPTHBIX MPOUC-
MIECTBUI Pa3BEpPTHIBACTCSA B YCIOBUSIX HAYaJILHOTO
dTama, MPEJCTaBISIIONIET0 COOO0H B3aWMOCBSI3aHHYIO
CUCTEMY IEPBOHAYAIBHBIX CIIEACTBEHHBIX JEHUCTBUH,
ONEPATUBHO - PO3BICKHBIX MEPONPUITUH.

JeiicTBUS cie0BaTels U OIEPaTUBHBIX Pa0OTHU-
KOB Ha JJaHHOM 3Tale XapaKkTepHU3ylTcs CBOeH omnepa-
TUBHOCTHIO C MOMEHTA IOJIyYEHHS COOOIICHUS O JI0-
POXKHO-TPaHCIOPTHOM npouciuecTBud. HMHorama Ha
JIAHHOM 3Tarle IPUXOIUTCS MPUOETaTh K HEOTIOKHBIM
nerctBusM. CreoBaTennto HEOOXOIMMO B Pa3IUIHBIX
CUTYyallUsX TPOBOJIUTH IICJIBIN Pl OPTaHU3aIMOHHO-
MOATOTOBUTENILHBIX MeponpuaThid. K auciry opranuza-
[IMOHHO-TIOJTOTOBUTEIHHBIX MEPOIPUSITHHA TIPH pac-
CJeI0BaHUH JOPOKHO-TPAHCIIOPTHBIX MPOUCIIECTBUM

OyIyT OTHOCHTBCS OPTaHM3AIMOHHBIC MEPOIPHUSTHS,
CBSI3aHHBIE C MOJYYEHHEM COOOLICHHS O JOPOXKHO-
TPAHCIIOPTHOM MPOMCHIECTBUH, TaKHE KaK CO3IaHUE
CHe}ICTBeHHO-OHepaTI/IBHOI\/’I TpynIbl 1 HE3aMEJIUTEIb-
HOe ©€ TMpUOBITHE K MECTY COBEPIICHUS IOPOKHO-
TPaHCHOPTHOro TNpowmciecTBus. KadecTBeHHOE pac-
CJIEZIOBAHHUE JOPOKHO-TPAHCIIOPTHOTO IPOUCIICCTBHS
JOCTHUTACTCS MPH TOJTHOM COTPYAHUYECTBE U KOOPIH-
HAIIMM BCEX YYACTHHKOB CJICJCTBEHHO-OIIEPATUBHON
TPYIIEL, a 3TO SIBISETCS OJHOW M3 (OpM B3aUMOJICH-
CTBUA C OpraHOM OO3HAHUA, CHICIUAINCTaAMU, TCXHU-
KOM-KPUMHUHAJIUCTOM, & B ClIydasx rHOeId Jroaeil oT
JIOPOXKHO-TPAHCIIOPTHOTO MPOUCIIECTBUSI U C Cy/e0-
HbIM MenukoM [2]. [ToaToMy BOmpoc 0 KOMIUIEKTOBA-
HHUH CJIEICTBEHHO-OMEPATUBHOM TIpyIIbl podeccro-
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HAJILHBIMU yYaCTHUKAMH, Ha Tarle MOJY4YEeHUs coo0-
IIEHHS O TOPOXKHO-TPAHCIIOPTHOM HpOUCIIECTBUH Oy-
JICT CUMTAThCS JUIs CIICAOBATENS OIHUM M3 TIABHBIX
neneii. CnemoBarenb 00OeCIeYMBAET B3aUMOCBS3aH-
HbIE, COTJIACOBAHHBIC MO BPEMEHH MPOBEICHUS CIlel-
CTBEHHO — OTICPAaTHBHBIC MEPONPHUATHS BCEX yJaCTHU-
KOB TPYIIIEI TT0 BBISIBICHUIO BCEX 00CTOATENBCTB, IIPO-
M30TIEIITIX oT JIOPOXKHO-TPAHCIIOPTHOTO
npoucmecTBus[4].

Kpome cozpmanust ciencTBeHHO - ONEpaTHUBHOM
TPYIIIBI, CJEeIOBaTeNh JOJDKEH 00iaaaTh WHpOpMa-
el O TeXHWYECKOM 00ECIeUYeHUH YYaCTHUKOB JaH-
HOW TPYIIBI, @ 3TO U HAIUYHC ABTOTPAHCIIOPTHBIX
CPEACTB Ul Tpoe3aa K MECTY JOPOXKHO-TPAHCIIOPT-
HOTO TPOUCIICCTBUAS ¥ HAJIMYUH HW3MEPUTCIBHBIX
CpencTB, MpuOOPOB (POTO U BHICO (DUKCAIMH, OCBETHU-
TENBHBIX MPUOOPOB, HAJTMYHMHU ITOJHEMHO — TPAHCIIOPT-
HBIX CPEICTB JJIS JOCTABKH YYACTHHUKOB CJIEIICTBCHHO
— OMNEpPATHBHOI TPYIITEI K MECTY, TAe AOCTYH 3aTPya-
HEH W3-3a MPHUPOIHBIX YCIOBUH WIH HHXCHEPHBIM
KOMMYHHUKAIUAM (3CTaKaJbl, MOCTBI, TCIDIOTPACCH U
T.1.). CremoBarenb OpraHU3yeT OTPaXKICHHUS MecTa
IIPOUCILIECTBUSA, C IOMOUIBI0 COTPYIHUKOB JOPOXKHO-
naTpyabHOHN Ciy)kKObI, OCCIIPEPBIBHBIN MPOE3] TPAHC-
1opTa B MECTE COBEPLICHUS TOPOKHO-TPAHCIIOPTHOTO
MPOUCILECTBUS, a TaKkKe 00EeCIeUuuBaeT COXPAHHOCTb
CJICAOB U BBISBIISICT OYEBHUALICB 1 CBHI[eTeHeﬁ C IIOMO-
b0 OMCPAaTUBHBIX pa6OTHI/IKOB, Y4aCTKOBBIX MHCIICK-
topoB[3]. Ilpm Hamumauu COOOIIEHHS O JOPOKHO-
TPAHCHIOPTHOM IIPOUCIICCTBHN M YTOYHUB, YTO BUHOB-
HBI B TOPOXKHO-TPAHCIIOPTHOM IPOUCIIECTBHH C Me-
CTa TPOWCIIECTBHUS CKPBUICS, CICIOBATENb Cpa3y AaéT
MOpPYYCHHE ONEPYIOTHOMOYCHHOMY YTOJIIOBHOTO PO-
3BICKa, YYAaCTKOBOMY IIOJIAITUH, a TAKXKE ICKYPHOMY
YIpaBJC€HUA BHYTPCHHUX €I O HAlIPABJICHUHU OPUCH-
TUpYIOIIEeH HHPOPMALUK O MPECTYIUIEHUH, O BBISBIIE-
HHH, MIPECIICIOBAHUM TI0 «TOPSIUUM ClieilaMm» U 3ajiep-
>KaHUM Toji03peBaeMoro [1].

B curyanusx, korja JIOpOXKHO-TPaHCIOPTHOE
MPOMCIIECTBHE COBEPIICHO B YCIOBUAX HEOUYCBHIHO-
CTH, T.€. OTCYTCTBHE CBHUJETEICH, ClleIoBaTeb C yUe-
TOM 0COOEHHOCTEH MeCTa MPOUCIIESCTBHS CTPOUT Bep-
CHUH O JIMIAX, HAXOJIIMUXCA BONM3M B MOMEHT, KOTJla
MPOUCXOIIIIO  JIOPOKHO-TPAHCIIOPTHOE  IIPOHUCIIIE-
CTBHE, 3TH BEPCHHU Ccpa3y HEOOXOIUMO MMPOBEPHUTH Ia-
pajuieNibHO, T.e. OJHOBPEMEHHO IIPOBEPSIIOTCS He-
CKOJIBKO BEPCHUH, IJIsl TOTO MPUBIIEKAIOTCS JIOTIOJIHH-
TCJIbHBIC CUJIBI U CPEJICTBA.

Ecnu B X0/e OlepaTHBHO-CIEICTBEHHBIX JIeH-
CTBHM OyIeT yCTaHOBJECH BHJ aBTOTPAHCIOPTHOTO
CpE/ICTBA U €ro roCyJIapCTBEHHbIE 3HAKH, TO MO MECTY
pETUCTpalK YCTAHABIMBACTCS BIIAJEIICI] U JIHIA, KO-
TOpBIE MOTJH VIIPABIATH €r0 aBTOTPAHCIIOPTHBIM
CPeICTBOM. DTy WH(POPMAIUIO MOXKHO TONYYUTH M3
CTPaXOBBIX aTCHTCTB IO CTPAXOBAHUIO aBTOTPAHCIIOPT-
HBIX CPEJICTB, a TAKXKE B HOTAPUAIBHBIX KOHTOPAX I10
BbIJIa4e JOBEPEHHOCTEH HAa YIpaBlICHHE aBTOTPaHC-
MOPTHBIX CPEACTBOM.

Bce mepeunciieHHbIe OpPraHU3alOHHO-MOATOTO-
BUTEIIFHBIE MEPOIPHUATHS OCYIIECTBIIIOTCS COOII0/Ie-
HHEM MPHUHIUIIOB, OCHOBHBIE M3 KOTOPBIX 3TO:

1. TpuHumn wuHPOPMAMOHHOW oOecredeHHO-
CTH CJI€J0BaTelIs IPU OCYILECTBICHUH OPraHU3aILOH-
HBIX MEPONPHITUH. DTOT NPHHIMIT Oa3upyercs Ha
YCTaHOBIICHUH (PAKTHYECKUX TAaHHBIX, HICTOYHUKOB JI0-
Ka3aTeJIbCTBEHHOW M OpHEHTHpYoUed MH(pOpMaIHH,
YCTQHOBJICHHH OOCTOSATENBCTB IOPOKHO-TPAHCIIOPT-
HOTO MPOMCIIECTBHS H T.1.

2. TlpuHIWn neHTpanu3anuy OpraHU3aluOHHBIX
MeponpusTHid. 113 00001eHs MPaKTUKA CIEAYET, ITO
OOJBIIMHCTBO COOOIIEHHUIT O TOPOKHO-TPAHCTIOPTHBIX
MIPONCIIECTBUSAX TOCTYNAET OT OYEBHIIEB YEPE3 CO-
TPYJIHHUKOB rOCyJapCTBEHHOW MHCHEKIHNU 0e30MacHo-
CTH JOPOXKHOTO JBIDKEHHSI, OCYIIECTBISIOIIUX KOH-
TPOJIb 32 COOJIIOAEHHEM ITPABUII IOPOIKHOTO JIBHXKESHUS
Ha 3aKpeIICHHOM 3a HUMHU TeppHUTOpHUEH ropoja miu
OCeJIKa, aBTOMAarucTpaisx, a Takxke o0beKTax, Ha KO-
TOPBIX MPOBOAATCS KYyJbTYypHBIE CIIOPTHBHBIE MEpO-
TIPUATHSA ¢ OONBIINM CKOTUICHHEM JIIOJIEH B aBTOTPaHC-
MOPTHBIX cpeAcTBa. [lapamnenbHO C MPOBOJMMBIMHU
CJICIICTBEHHBIMH JCHCTBHUSAMH TIPOBOJSTCS OpraHn3a-
LMOHHBIE MEPONPHATHS, TOX PYKOBOJCTBOM HAYallb-
HUKa TOApa3/eJICHHus] TOCyJapCTBEHHOW HHCIEKINHU
0€30I11aCHOCTH JIOPOIKHOT'O JABMIKEHUSI, OH B 3aBHCHUMO-
CTH OT CJIOHOCTH CUTYaIluH, 0053aH NIPUCYTCTBOBATh
Ha MecTe mpoucuiectBusa. Ho ¢ Havana nponsBojacTBa
OIIEPaTUBHO-CJICICTBEHHBIX JEHUCTBUMU, NPOLECCyallb-
HOE ¥ (paKkTHYEeCKOEe PYKOBOACTBO NEPEXOAMT K CIIENI0-
BaTel0. Bcs OTBETCTBEHHOCTH 3a OPraHU3AIUI0 MEPO-
NPUATHHA B anbHEHMIIEM JIOXKUTCS Ha ciegoBarens. B
OOJIBIIMHCTBE CIIy4aeB PYKOBOACTBO OpPraHU3aINOH-
HBIMH MEPONPHUATUSMH OCYIIECTBISIET OTBETCTBEH-
HBIMH PaOOTHHKAaMH TOCYIAPCTBEHHOW HWHCIEKIINU
0€3011acHOCTH JOPOXKHOTO IBMKCHUSI.

3. IlpuHIun cBoeBpeMEHHOCTH U Oe3o0TIara-
TenpHOCTH. OH 03HavaeT 6e3 MpoMeUIeHUs BBIE3] Ha
MECTO JOPOXHO-TPAHCHOPTHOTO IPOUCIIECTBUS CO-
TPYIHUKOB MOJMILUH, Ui BBIIBICHUS YYaCTHHKOB,
OUYEBHUJIIEB TOPOKHO-TPAHCIIOPTHOTO MPOHCHIECTBUS,
YCTaHOBIIEHUSI 00CTOSTENBCTB CBSI3aHHBIX C COOBITHEM
MIPECTYIJICHUs], OXPAaHO MecTa IMPOUCIIECTBUS, C Iie-
JIBIO COXPAHEHMS CIIEA0B MPECTYIICHUS], U OKa3aHUs
MEIUIIMHCKON MOMOIIM HOCTPaJaBIINM OT JOPO>KHO-
TPAHCIIOPTHOTO NPOMCIIECTBHS, OpTaHHU3aIMeH 3amac-
HOTO 00B€3/1a MecTa JIOPOXKHO-TPAHCHIOPTHOTO TIPOMC-
LIECTBUS, AJI 9TOTO B KaXJIOM OpPTraHe roCyIapCTBEH-
HOW MHCIIEKITUH 0E€30MacHOCTH JTOPOKHOTO JIBHKEHHUS
JIOJDKHBI OBITH 3apaHee MPOJyMaHBI CXeMBI 00be3a 1
0COOEHHOCTH PETYIHPOBAHNUS JBMKECHUS IOTOKOB aB-
TOTPAHCHOPTHBIX CPEZCTB HA CIIydail COBEPIICHHUS J0-
PO’KHO-TPaHCTIOPTHOTO MPOUCIIECTBH. BakHBIM 3J1€-
MEHTOM OpraHH3alMOHHBIX MEPONPHUITHIl TPH 10-
POKHO-TPAHCIIOPTHOM ~ TPOUCIIECTBUH  SIBISETCA
YCTaHOBJICHNE OYEBMLEB U CBUIETENEH, TaK KaK OHU
HE BCErJa MOTyT OCTaBaTbCsl Ha MeECTax JOPOIKHO-
TPAHCIIOPTHOTO MPOUCIIECTBUS JUIMTEIHLHOE BpEMSI.
Tak BoxuTeNM APYrUX aBTOMOOMIIEH, HE y4acTBOBaB-
LIMX B JJOPO’KHO-TPAHCIIOPTHOM ITPOMCIIECTBUH, 3a4a-
CTyI0 yOeaMBIINCH, YTO UX ITOMOIIb HE TpedyeTcs Io-
TEPIIEBIINM, Ye3Kal0T C MECTa JOPOKHO-TPAHCIOPT-
HOTO MPOUCIIECTBUS HE JKEIasi 1aBaTh CBUACTEIBCKHE
MIOKa3aHMs 10 Pa3IW4HbIM IpuurHaM. [losTomy, Kak
pa3 B 3TO MOMEHT Ha MECTE HPOUCIIECTBHS HOIDKEH
MIPUCYTCTBOBATh OIEPATHBHBIH pPAaOOTHUK, KOTOPBIH
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CMOXXET CBOCBPEMEHHO YCTAaHOBUTH OYEBHALICB U CBHU-
JieTelIeil ¢ LeJIbIo IPUBIICUCHUS UX JJIS1 yHaCTHS B CIIEA-
CTBEHHBIX JICUCTBUAX TAKUX KaK: OCMOTpP MECTa ITPOHC-
IIECTBHUS, IPOBEPKA [TOKA3aHUH HA MecTe, NpeIbsBiIe-
HHE ]IS OMNO3HAaHMS, CIIEICTBEHHBIH HSKCIIEPHMEHT,
OYHasl CTaBKa, JONPOC CBUAETEIS U JIp.

CBoeBpeMeHHass pa3paboTKa ¥ HCIIOJIH30BAHUE
OPTaHHU3AI[OHHO-TIOATOTOBUTEIBHBIX JICHCTBUH TpPH
MOyYCHUH COOOIIEHHS O JOPOKHO-TPAHCIOPTHOM
MPONCILIECTBUH, ABIISIETCS 3aJI0TOM YCIIEXa B paccieno-
BaHWU JJAHHOTO BHJA IIPOHCIIECTBUH.
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Tl'ocynapcTBeHHOE YCTPOICTBO - 3TO B CYIIHOCTH
CIIOKHBIH MEXaHW3M (PYHKIIMOHHPOBAHUS 0OIIeCTBa.
(1]

Jannbrii MexaHm3M (popMupyercs Ha OCHOBaHHH
TeX WIM WHBIX JOTOBOPEHHOCTEH, YTO 3aKperiseTcs
nmy6myHo. OfiHa U3 3a/1a4 TOCYIapCTBa — 3TO OpraHH-
3a1usl pa3pelleHysl CIOPOB, BOSHUKAIOUIUX B XOJE pe-
anu3alui Pa3IUuYHBIX IPABOOTHOIICHUM, IS Yero
HOpPMaMH MAaTepHalbHOrO U MPOLECCYalbHOTO MpaBa
YperylIupoBaH HHCTUTYT MPEJCTaBUTENILCTBA.

B 1ens1x nosHOnEHHOTO (POPMUPOBAHUS OTPACIIH,
OKa3BIBAIOMICH MPO(EeCcCCHOHATIBHBIE YCIYTH HA PHIHKE
IOPUINYECKUX yciyT, B Poccnn ¢QyHKIMOHHpYeET WH-
CTUTYT aJBOKATypBHI.

CopepkaTenbHBIA aHAIN3 IMPABOIPUMEHHUTEb-
HOW MPAKTHKH, IIO3BOJISICT CIEIATh BHIBOJI, YTO FOPHIH-
YyecKasl 3aluTa MPeIIPUHUMATEIbCTBA CYIIECTBYET
OTHOCHTEIILHO HEJABHO.

B mocnennee Bpemsi ObIITM BHECEHBI CYIIECTBEH-
HbIC M3MCHCHHS B OCHOBHBIC MPOIIECCYaJbHBIC aKTHI.
OMHO U3 KOTOPBIX - 3T0 TpeboBaHUEe 00 00s3aTEILHOM
BEICIIIEM FOPHUIMYECKOM 0Opa30BaHUM JIS TIPEICTABHU-
TeJIeH 1Mo TPaKJAHCKUM ¥ apOUTpaKHBIM JennaM. Tak,
B ['paxkmaHckOoM mporeccyalbHOM KOJAEKCE Tenephb
MIPEyCMOTPEHO, YTO IPEACTABUTEISIME B Cy/Ie 0OmIeiH
FOPUCIUKIIUM TTIOMHUMO a{BOKATOB MOTYT OBITh TOJBKO
JIMI[a, UMEIOIIME BBICIICE FOPUAMICCKOE 00pa3OBaHKE
WM YYEHYIO CTEIEHb 0 IOPUANIECKOMN CIIeIUaabHO-
ctr. JlaHHBIC M3MEHEHHSI TIO3BOJISTIOT TOBOPUTH O HAME-
THUBIICHCS TCHIACHIIMH 0 3aKOHOIATEIBHOMY 3aKperl-
JICHHIO «a/IBOKATCKOW MOHOIIOJHMK» B HOPUIMYCCKOM




28 JURISPRUDENCE / «COLLOQUIUM=JOURNAL»#23(47).2019

npouecce. AJBOKATCKash MOHOIIONMS CMOXKET OCy-
IIECTBISITh KOHTPOJIb CO CTOPOHBI TOCYIapCTBa, a
TaKKe IMOCIIOCOOCTBYET CHIXKEHHIO KOHKYPEHIMH, YTO
OTpa3nTCs Ha KAUeCTBE U CTOMMOCTH YCJIYT.

AZBOKaT — 3TO IPOLECCYaIbHO HE3aBHCUMOE
JIMIO OKA3bIBAIOIINE IIPABOBYIO IIOMOIIb KINCHTY (Z10-
BEPUTEIIO), HA OCHOBAHHH 3aKIIFOUCHHOTO COTJIAIICHUS
00 OKa3aHWM IOPUINIECKON MOMOIIH. [2]

ITpaBooTHOIIEHNS a/BOKATa U KIHEHTA (JIOBEpHU-
TEIs) BO BHEIIHEH Cpelie PEeaIu3ysCh 4epe3 MHCTUTYT
JIOTOBOPHOTO MPEACTABUTEIHCTBA U XapaKTEPU3YIOTCS
Kak JINCIIO3UTHBHEIE.

CopnepxaTenpHO, JESTENFHOCTh aJBOKaTa, Kak
CyOBEKTa, OCYIIECTBIIIONIETO MTPEACTABUTENBCTBO HH-
TEpPECoB, sBISIETCS COOPOM COOTBETCTBYIOLIEH JI0Ka3a-
TENBbHOM 0a3bl, KOTOpasi IOJDKHA OBITH IpENCTaBIeHa
CyAy B KauecTBe 0OOCHOBaHHOCTH COOTBETCTBYIOLIHX
HCKOBBIX TPEOOBaHHI Ha YCIOBHUSIX COCTI3aTEIbHOCTH,
IIPH 3TOM BaKHBIM (DaKTOPOM SIBISIETCS TO, UTO TaKast
JOKa3aTenbHas 0a3a MOJDKHA OBITH HE TOJBKO HAJeE-
JKallel, HO, ¥ 9YTO HEMAJIOBAXKHO, TOITyCTHMOM.

Taxoke, aIBOKaT B paMKax, UMEIOIIUXCS Y TOCIe -
HEro, COrJIACHO HOPM CIELHaIbHOTO 3aKOHa TTOJIHOMO-
YHH, MOXKET B MOPSAJKE 3armpoca o0pamarbes K COOT-
BETCTBYIOIIUM CHEHUATUCTaM, OOJIaIAfOIMX CIElHt-
QIPHBIMM ~ 3HAHWSIMH, C  LEJNBI0  IIOJY4YEHUs
COOTBETCTBYIOIINX BBIBOJIOB TAKUX CIIEIIUATUCTOB, IS
JlanbHEeNIero 000CHOBaHUS MO3ULIUK KIIMEHTa B CY/IE.

BakxHO WMeTh TpEACTaBICHHS O PABITHUMAX
MEKIy MPaBO3ANIUTHON aKTHBHOCTBIO MHCTUTYTA ajl-
BOKATYphI TI0 3aIIUTE€ COOTBETCTBYIOLIMX IpaB Ipel-
npuHUMatenel (CyObeKTOB XO3SHCTBOBAHHS) U FOPH-
JMYECKOH TTOMOIIBIO0, IPEI0CTaBIsIEMON paOOTHIKaMHU
IOPUANYECKUX CIY)KO OpraHM3aIuii, Taxxe pabOTHH-
KaMH OpraHU3aluil 1 WHIUBUIYaJIbHBIMU TPEIPUHNI-
MareysiMH, KOTOpBIE CIIeHATU3UPYIOTCS HA OCYILECTB-
JICHUH IOPUANYECKUX YCIIYT.

CrnenyeT OTMETHTB, YTO MPABO3AIIMTHAS aKTHUB-
HOCTb MHCTHUTYTA aJIBOKATYPBHI 110 3alIUTe SKOHOMHUYe-
CKHX IIpaB IpenpruHIMaTesieii (CyObeKToB X035 CcTBO-
BaHMs1) UIMEET Psifl CYIIECTBEHHbBIX 0COOCHHOCTEH (CIIe-
muduKy). JlaHHas crieruduka 3aKr09aeTes B TOM, 9TO,
OKa3bIBas IOPUANIECKYIO TIOMOIIb CYOBEKTY MpEeAIpHU-
HUMAaTeIbCKOM JESTEIbHOCTH, aJBOKAT HE BCTYIACT C
HUM B TPY/IOBbIC OTHOIIEHHS M HE CTAHOBUTCS ILTAT-
HBIM pabOTHHUKOM Kakoi-1100 opranm3anuu. [Ipeacra-
BUTEJIb, HE OyIy4YH CBSI3aHHBIM C TEKYIIEH JIesITeNbHO-
CTBIO MPEANPUSITHS — B OTIIMYHE OT IITATHOTO FOPHCTA
— CcOoCcOOCTBYET peIIeHHIo TPpobaeM KoMIIaHuu ¢ 6oiee
KaueCTBEHHOW OTAadell B MAaKCHMaJbHO CXaTble
CPOKH.

ITon «xayecTBOM MPABOBOTO TIOJISH», B KOHTEKCTE
COBPEMEHHBIX TEOPHH HE TOJILKO BOSHUKHOBEHUS, HO U
(yHKIIMOHMPOBAHUS TOCYNapCcTBa, CIEAYeT Moapasy-
MEBATh TaKoe COJEp)KaHHE NEHCTBYIOIIMX 3aKOHOJa-
TEJILHBIX HOPM, KOTOPBIE OCYLIECTBIISUIN OBl peajusa-
IO OCHOBOIIOJIOXKHBIX IIPaB YeJIOBeKa HapabOTaHHBIX
U 3aKpPEIUICHHBIX B ONPEENIEHHBIX MEXYHAPOIHBIX
MPaBOBBIX aKTax. [3]

HeobOxoauMocTs B crennalin3aliy IOpUCTOB B
cepe NpeANPUHUMATENBCKONW JIESATENBHOCTH 00Y-
CJIOBJIEHA 3HAYUTEIBHBIM KOIMYECTBOM HOPMATHBHO-
IIPABOBBIX aKTOB, PETYIUPYIOIUX SKOHOMUUECKYIO Ae-
SITENIBHOCTh U TOJIBKO CIELHUANIN3UPOBAHHBIC IOPUCTHI
cMOoryT 3 (PEeKTHBHO MPUMEHATH HA MPAKTHKE JaHHbIC
aKTBhI.

Crnemyer OTMETHTB, 4TO cepa KOPIOpaTHBHBIX
MIPaBOOTHOIIEHUH TOCTATOYHA CI0XKHA, U OPUEHTHPO-
BaThCsl C LENBIO TOJKOBAaHMS IMOCIEAHUX (a2 TaKOBOE
MPOCTO HEOOXOOMMO s (OPMHUPOBAHUS KOMILICKC-
HOW NpaBOBOI MO3UIUHN B KOHKPETHON CUTYallUH) He-
BO3MOXXHO 0€3 KOMIUIEKCHBIX 3HAaHMH HE TOJBKO B
cepe npasa, HO U B 9KOHOMUKE.

Vcxons U3 CINOKUBIIETOCS OIBITA, CAMOE IPEATIO-
YTUTEIbHOE, KOTr/la paboTa aJBOKAaTOB IIPH BHINOJHE-
HUH KaKoro-110o0 3aJaHus KIMEHTa HMeeT He «eIUHO-
JIMYHBINY», 8 «KOMaHJHbIH» XapakTep U IPH 3TOM HC-
TIOJHSACTCS C YYEeTOM KOHKPETHOH CIEeIHaIn3aluu
amBOKaToB. [4]

EcrecTBeHHO, 4YTO aJBOKAT CIICHHATU3UPYIO-
IIMHCs, HApUMEp, Ha TPEICTaBUTEIbCTBE HHTEPECOB
B HAJIOTOBBIX MPaBOOTHOIICHUSX (HAJIOTOBBIX CIIOpax),
CMOXeT 00Jiee KOMIIETEHTHO HCTOIKOBATh TO UIIM HHOE
CIIOpHOE MPAaBOOTHOLIEHHUE, OoJiee KaueCTBEHHO cop-
MHUpPOBaTh NPABOBYIO MO3UIINIO, & CIEAOBATEIBHO — U
OTCTOATH NpaBa U MHTepechl KiIneHTa. [Ipu 3ToM, Kak
MIPAaBUJIO, Y3KOCTIELMAIN3UPOBAaHHBIC aJBOKATHI (cCIie-
LUATMCTHI B chepe KOPIIOPATHBHOTO MPaBa), TOKHBI
HUMETh HE TOJBKO IOPUANYECKOE, HO M SKOHOMHUYECKOE
o0pa3oBaHMe, YTO TO3BOJIUT TAaKOMY CIELHAIHCTY,
HETIOCPEICTBEHHO CaMOMY OCYILECTBIIATh XOTs ObI 00-
oA aHaNIK3, HAIpUMeEp, MEPBUYHON OyXTanTepcKoin
JOKYMEHTAIUHN TIPEJOCTABIEHHO KIMEHTOM, 0€3 1pH-
BJI€YCHHE COOTBETCTBYIOIIMX CHEIHMAINCTOB B chepe
OyXraJTepcKOro y4eTa, UTo C OZHOM CTOPOHHBI KaK yxKe
YIIOMUHAJIOCH BBIIIE, IO3BOJUT CPOPMHUPOBATH OoJee
cOaaHCUPOBAaHHYI0 M OOOCHOBaHHYIO TO3HIMIO B
Jierne, ¢ Ipyroil CTOPOHbI — IMO3BOJIUT B OINIPEIeIEHHON
CTENEHH ONTUMU3UPOBATH 3aTPAThI KIHEHTA.[5]

Ha ocHOBaHMH BBINIEN3II0KEHHOTO, MOKHO CIIe-
JaTh 00OCHOBAHHBIM BBIBOJI, O TOM, YTO K IIpo0iema-
THKE HEIOCPEJICTBEHHO aHAJIN3UPYEMbIX OTHOIICHHH,
MOYKHO OTHECTH C OJTHOH CTOPOHBI JOCTATOYHO JWHA-
MUYHYH0 MHTEHCHBHOCTb M3MEHEHHH NEHCTBYIOIETro
3akoHozarenscTBa PD, a Takke MpakTUYECKOe OTCYT-
cTBHE (1100 KpaifHe HE3HAYNTEIHHOE KOJIMIECTBO) afl-
BOKAaTOB, CIIEHUATN3UPYIOMNXCS Ha KOHKPETHBIX, JIO-
KaJIbHBIX PAaBOOTHOIICHUSIX KOPIIOPATHBHOTO U HAJIO-
TOBOTO TpaBa. YUWTHIBag TOT (DakT, 4TO Hamboiee
CYIIECTBEHHAS JIOJIS CIIOPOB, a, CIEIOBATENbHO, U TO-
TPEeOHOCTH B IIPECTABUTEIBECTBE HHTEPECOB MPEIPH-
HUMAaTEeJIbCKOTO COO0IIEeCTBa BOSHUKAET MIMEHHO B BbI-
HIeyKa3aHHbIX cepax: CHOpbl ¢ KOHTPOIUPYIOIIUMH,
B OOJBIIMHCTBE CBOEM HAJIOTOBBIMH OpraHamu, a
TaKKe CIIOPHI MEXIY XO3SHCTBYIOUIMMHU CyObEKTaMHu,
YTO KaK MPaBHJIO, BBITEKACT M3 00S3aTeNbCTBEHHBIX
MIPABOOTHOIICHNH BBIIIOIHEHUS JOTOBOPHBIX 00s13a-
TenbCTB. TeM caMbIM OOyclaBIMBaeTCsl HEOOXOH-
MOCTh B CHELIHAIN3ALUHN aIBOKATOB 110 KOHKPETHBIM,
JIOKJIbHBIM TPaBOOTHOIIEHHUSAM KOPHOPAaTHBHOTO U
HaJIOTOBOT'O 1IpaBa
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EFFECT OF UNILATERAL MODIFICATION AND TERMINATION OF CONTRACTS ON THE
CONTRACTUAL OBLIGATION

Annomauusn
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U UxX 61UAHUA HA 002060pH0€ O6ﬂ3am€]lbcn’l60, a makoice ocobernocmu eo3epama, UCNOJTHEHHO020 no ()02060py 00
Momerma e2o OaHOCWlOPOHHEZO UBMEHEHUS UIU pacmopaHrcenus

Abstract

In the article the author considers the features of unilateral modification and termination of contracts and
their impact on the contractual obligation, as well as the features of the return of the executed contract before its

unilateral modification or termination

Knrwoueswie cnoga: 0ocosop, uzmenenue 002080pa, pacmopicerue 002080pd, 0OHOCMOPOHHee U3MeHeHUe U

pacmopoicernue.
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OnHO M3 YCIIOBHH J0TOBOpA, Ha HAJIWYHE KOTO-
pOro MHOTHE KOMITaHWU 00paIialoT BHUMaHHE IIPH €r0
MOJMMCAaHUHN — 3TO MOJIOKEHHUE O BBIXOJE U3 JOTOBOP-
HBIX OTHOIIEHHH B OJHOCTOpPOHHEM mopsake. Ecmu
CTOpOHA 3aMHTEPECOBaHA B NOIYYCHUH pEalbHON BO3-
MOKHOCTH PpEaJIn30BaTh BIOCIEACTBUU 3TO IIPaBo,
Ba)XHO TIPH COTJIACOBAHWHM TEKCTa JIOTOBOpPA YIENATHh
MPUCTAIbHOE BHUMAaHHME HE TOJHKO HAJTHMYHIO TAKOTO
MTyHKTA, HO U €r0 ()OPMYJIIHPOBKAM.

OnHOCTOPOHHUI 0TKa3 OTJINYAETCS OT pacToOpIKe-
HUSL JOTOBOPA B OIHOCTOPOHHEM IMOPSAKE: ITO 3asiBlie-
HHE, KOTOpOe MpeKpalnaeT AehcTByouuii forosop. I1o
CJI0OBaM CHHKEpa, pa3srpaHUYEeHUE OTKa3a OT PaCcTOpKe-
HUSL UMEeT BaXKHOE NpaKTH4decKoe 3HadeHue. Jeno B
TOM, YTO CTOPOHBI KOHTPAKTa 4acTO CMEIIMBAIOT 3TH
JiBa crioco0a MpeKparieHus 10roBopa u GopMyITHPYIOT
JOTOBOPHOE YCJIOBHE CIEAYIOIIUM 00pa3oM: «CTOPOHA
BIIPaBE B OAHOCTOPOHHEM HOPSIKE MOTpeOOBaTh pac-
TOPJKEHHMS I0TOBOpa». B 3TOM ciydae CIOXKHO ORHO-
3HAYHO OIPEIEINTh, O YEM OHH JOTOBOpMINCh. C10BO
«OJAHOCTOPOHHEE» TOBOPUT O TOM, UTO ITO OTKa3, a

CIIOBO «PAaCTOP)KCHUE)» YKa3bIBaET HA COTJIAIICHUE CTO-
POH MM penieHue cyaa. TeM caMbIM, HaIu4ue TaKoro
ITyHKTa B JIOTOBOPE BJICUET PUCKHU CYJeOHOM HHTEpIIpe-
TalM JOTOBOPAa — HEU3BECTHO, KaK 3TO IOJIOKEHHE
HHTEPIIPETUPYET B CIy4ae CIIOPHOM CUTYAI[UH CYI.
Tak, B eme oJHa HOBeUIa — BO3MOYHOCTD
HPEeyCMOTPETh B IOTOBOPE 00S3aHHOCTh MHUIIUATOPA
BBIXOJa U3 JOTOBOpA IIO BBIIUIATE ONpPEACIICHHYIO Jie-
HEXXHYIO CYMMY IIPH OJTHOCTOPOHHEM OTKa3€ OT HCIOJI-
HEHHS 00513aTeNILCTBA WIIM OJJHOCTOPOHHEM M3MEHEHNH
ycioBHid Takoro obs3arenscTsa (1. 3 cr. 310 'K PD).
B oHOM 13 1€ 10 YCIIOBUSM J0JITOCPOYHOTO J0-
rOBOpa apeHibl, 3aperucTpupoBanHoro B Pocpeectpe,
IIpU  HEBHECEHMH AapeHJaTOpOM  YCTAHOBJIEHHOM
OILIATHI, apeH/10/1aTelb ObII BIIPaBE B OJAHOCTOPOHHEM
HOpsAKE NOTPeOOBATh PACTOPIKEHHS IOTOBOpA. ApeH-
JlofaTeNlb HAlKcal apeHAaTopy IHChbMO O PAacTOpIKe-
HHH JIoroBopa 1 obpartumicst B Pocpeectp st noramie-
HUA 3amucH. PocpeecTp oTkasaln B perHCTPALlMU pac-
TOP)KEHHS JOTOBOPA, IIOCKOJIBKY HCTOJIKOBAJl YCIOBHE
JIOrOBOpa TakUM O0pa3oM: CTOPOHBI UMENH B BUIY
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HUMEHHO PacTOpKeHHE (XOTsI 1 OJHOCTOPOHHEE), a B CO-
orBercTBUU ¢ 'K PD pacToprayTs 10roBop MOXHO IO
TOJIBKO COTJIALIEHUIO CTOPOH WJIM 1O PEIISHHI0 CyAa.
Ho Ilpesuguym BAC PO ¢ TakuM TOJIKOBaHHEM HE CO-
TJIaCHIICS M yKasal, 9TO B BBIPAXKCHUU «OJHOCTOPOH-
Hee PacTOP>KEHUE» HAZI0 JENIaTh CMBICIIOBOM aKLEHT Ha
CJIOBE «OJHOCTOPOHHEE» — TOJIKOBATH €r0 KakK J0ro-
BOPEHHOCTh CTOPOH 00 oTkaze. B atom cmope Pocpe-
eCTp W TepBble MHCTAHIMH MPEANOWIH OYyKBaIbHOE
TosikoBaHue, a [Ipesnauym BAC P® zarnsHyn riryoke
1 YCTAaHOBHJI, O YEM CTOPOHBI JOTOBOPUIIMCH HA CAMOM
nene

Hcroku 00pbOBI 10 YCTaHOBJICHUIO IUIATHI 32 OT-
Ka3 OT JoroBopa xopeustcs B cT. 782 'K PO, B koto-
POt MpeyCMOTPEHO, YTO 3aKa34MK BIIPABE OTKA3aThCs
OT MHCIOJHEHUs JIOTOBOPAa BO3ME3JHOIO OKa3aHUs
YCIYT MPU YCJIOBUH OIUIAThI UCIIOJNHUTENIO (aKTH4e-
CKH MOHECEHHBIX UM pacxofoB. Jpyroil noaxoxa mnpo-
spigercs B cT. 717 'K P®, cornacHo KoTopo# 3akas-
YUK I10 JOTOBOPY TOJApPs/Ia BIIpaBe B JIFO00E BpeMs 10
CHa4yml eMy pe3ynbTaTa paboThl OTKAa3aThbCs OT HMCIION-
HEHUs JOr0BOpPa, YIIATUB HOAPSIAYUKY YaCTh YCTAHOB-
JICHHOH IIEHBI MPOMOPIIMOHATIBHO YacTH PabOThI, BbI-
MOJIHEHHOW /10 TOJIyYeHHMsl M3BELICHUs 00 OTKaze OT
HCIIOJIHEHHSI I0TOBOpPA, €CIM UHOE HEe MPETyCMOTPEHO
JIOTOBOPOM IOJIpsiIia.

Kak BusHO, B HOpME 0 TIOAPSAE €CTh TUCTIO3UTHB-
Hasi OTOBOpKa — IOAPSTYUK BIIPaBe MoTpedoBaTh BO3-
MeIIeHNe CBepX (PaKTHYCCKH MOHECEHHBIX PacXOJOB.
B HOpMax 00 oka3zaHUM YCIIyT TaKOW OTOBOPKH HET —
TE€M CaMbIM, HCIIOJIHUTENb MOKET BO3MECTUTH TOJIKO
(haKTUYECKHU TIOHECEHHBIE PACXOIBL.

Ckopee Bcero, 1. 3 c1. 310 'K P® — 3710 cnen-
CTBHE B3TJIA/a Hamlei cymneOHOH cHCTeMbl Ha CT. 782
I'K P®: MHOTHE CynbU HE COTIACHBI C TEM, YTO €€ I10-
JIOXKEHHS MOXXHO B Pa3yMHBIX Ipejieiax H3MEHHUTH B
KoHTpakTe. [1o HameMy MHEHHIO, HUMEHHO [T03TOMY 3a-
KOHOZATENb PEIINI U3MEHNUTh CUTYalHIO KapMHAIBHO
— YTOYHHMB 3TOT MOMEHT B 00mmx mojoxeHusx 'K
P®. bnaronaps monpaBkaM CHUTyalusl JOJKHA HU3Me-
HUTBCS, HO IPOOIIEMBI Ha IIPAKTHKE, CKOpEe BCETO, BO3-
HUKHYT.

OpnHa poOieMa 3aKITI09aeTCcs B TOM, UTO II. 3 CT.
310 'K P® He roBopuT 0 TOM, B KaKHUX CIyyasx OTKa3a
BO3MOXKHO B3bICKaHUe miaThl. Ha npakTuke BO3MOXXHO
pa3BUTHE ABYX Pa3HBIX CHUTYalUii:

— IlepBas — oTka3 MOTHBHUPOBAH HEHa Ik~
LIMM MOBEJEHUEM Ipyroi croponsl. Hanpumep, noa-
PSAAYNK JOIMYCKaeT NMPOCPOYKY MO BPEMEHH H Ode-
BUIHO, YTO BOBPEMsI JOTOBOP He OyJeT WCIOIHEH —
3TO TTOPOXKJAET IPABO 3aKa3uMKa Ha OTKA3.

— Bropass — oTka3 BbI3BaH He MOBEJCHUEM HC-
MOJIHUTEIA, a J)KeJIaHUeM 3aka3zuuka. Ha npaktuke Bo3-
MOJKCH TAaKOW BapUAHT PA3BUTHUS COOBITHIA: IOTOBOPOM
MOJIpsiia yCTAaHOBJIEHA LIEHA 33 0TKa3 OT CHIEJIKH, 3aKa3-
YHK 3asBJIsIeT 00 OTKa3e B CBSA3M C NMPOCPOUYKAMH IOA-
pSAAYNKa, IPU 3TOM MOAPATYHMK TpeOyeT miaTy 3a oT-
ka3. [lo MHeHWIO cnukepa, 4TOOBI M30eXaTh 3TOTO,
CYIIbI IOJDKHBI peayrupoBaTh cMmbica m. 3 cr. 310 TK
P® 1o cnydyaeB HEMOTHBHPOBAHHOTO OTKaza OT
caenku. Ilpy 3TOM sCHO NOHMMAs, YTO IpaBWiIa O
I1aTe 3a OTKA3 HENb3s IPUMEHSTh, KOI/1a OTKAa3 BbI3BaH
MOBEJCHUEM JIPYTOil CTOPOHBI.

Jpyras npobiiema — B BO3MOXXHOH M30BITOYHO-
CTH IUIAaTHl 3a OTKa3, KoTopas OyAeT CYLIECTBEHHO
HapylaTh NPUHIUN CHpaBeAnuBocTu. Penent permre-
HUS 9TOM CUTyaluu — B I1. 9 nocTanoBieHus [nenyma
BAC P® ot 14.03.2014 Ne 16 «O cBobose noroBopa u
ee Tpefenax»: eclM IulaTa 3a OTKa3 CYIICCTBEHHO
HapymaeT MPUHONI IOOPOCOBECTHOCTH, €€ MOXKHO
CHM3WTh WJIM OTKa3aTh BO B3BICKAHWH IUIATHI ITOJIHO-
CTBIO. DTHUM TMOJOXXCHHEM CHHMKEp MOPEKOMEHI0BAI
BOOPYKHTBCSI TEM KOMIIAHUSIM, KOTOpBIE SBIISIFOTCS
c1a0bIMHU CTOPOHAMH B IOTOBOPE.

Cr. 328 T'K P® npusBana npensaTcTBOBaTh Hapy-
LIEHUI0 KOHTPAKTOB. Takas BO3MOXKHOCTB OblIa U 10 1
utonst 2015 roga. Oxnako g0 nompasok 1. 1 ct. 328 'K
P® 651 chopMynupoBaH ciaenyromuM 00pa3om:

BcTpeuHbIM IpU3HAETCsl CTIOJIHEHUE 00s13aTelb-
CTBa OAHOM U3 CTOPOH, KOTOPOE B COOTBETCTBUU C JI0-
TOBOPOM OOYCIJIOBJIEHO HCIIOJIHEHHEM CBOHMX 00s3a-
TEIBCTB APYroi cropoHoH [4].

C npesxHe#t GopMyITHPOBKON CKIIOHHOCTB CY/IOB K
rpaMMaTHIECKOMY TOJKOBAHHUIO 3aKOHA BBUIMIACH B
HETaTHBHYIO MPakTHKy. OHM CUUTANN, YTO, ECIIU B JI0-
roBOpe HE YKa3aHO, 4YTO 00SA3aTENbCTBO SBISIETCS
BcTpedHbIM, cT. 328 'K P® He mpumensiercs. Teneps
TaKo€ TOJIKOBAHUE JOJDKHO YHTH B MPOILIOE: U3 ATOTO
ITyHKTa UCKJIIOUEHO BBIPAXKEHHE «B COOTBETCTBHH C JI0-
TOBOPOM.

B n. 2 ct. 328 TK P® «3amuto» npaBo apyroi
CTOpPOHBI B OOMEHHOH OmNepanmuy OTKa3aTbCs OT
CJICJIKH, €CITH OHA HE TT0JTy4aeT BCTPEYHOTO MPEOCTaB-
JICHUSL.

B ciydae HempemocraBieHHs 00S3aHHOW CTOPO-
HOH TPelyCMOTPEHHOTO JIOTOBOPOM HCIIOJTHEHUsI 0051-
3aTeNbCTBA JIMOO TPH HAIMYWHM OOCTOSITENBCTB, OYe-
BUIHO CBUJICTENILCTBYIOLINX O TOM, YTO TaKOE HCIIOJI-
HEeHHe He OyJeT IpOou3BeIeHO B YCTAaHOBJIEHHBIN CPOK,
CTOpOHA, Ha KOTOPOH JIEKHUT BCTPEYHOE HCIOTHEHHE,
BIIpaBe€ INPHOCTAHOBHUTH HCIIOJHEHHE CBOETO 00s3a-
TEJICTBA WIIM OTKA3aThCS OT UCIIOJIHEHHS 3TOT0 005132~
TEeNbCTBA U IOTPEOOBATH BO3MEIIEHHS yOBITKOB

B »T0i1 HOpME 3an0)keHa uaest BO3ME3HOro 00-
MEHa: HapylIeHHE JOTOBOpa SBIISIETCS OCHOBAaHHEM
JUISL BBIXO/1a U3 caienku. Hanpumep, ecim apeHnaTop He
IUIATHT apeHAHYIO IUIaTy, apeH0AaTelNb BIIpaBe MpH-
MeHuTh cT. 328 'K P® u 3as8BUTH 0TKa3 OT AOroBopa.

Bo-nepsrix, nmenHo B ¢T. 450.1 'K P® (06 oxHO-
CTOPOHHEM OTKa3e OT JOTOBOPA) HMPOBOIMTCS MpsiMast
CBSI3b MEXKY MOJIOKEHUSMHU dTOU cTaThd 1 cT. 310 'K
P® o HEnonycTUMOCTH OJHOCTOPOHHETO OTKa3a OT UC-
nosHeHus o0s3arenseTBa. B ct. 450 'K PO oTtcpuikm k
ct. 310 'K P® Her, u 310 He ciydaitHo. Jleno B ToM,
yto cT. 310 'K PO nomyckaeT BO3MOKHOCTb yCTaHO-
BUTH TPEIIPHHAMATEILCKIM JIOTOBOPOM COOCTBEH-
HOT'O OCHOBAHUS M3MEHEHUs €ro YCIOBHH HIIM OTKa3a
OT HETO.

Bo-BTOpBIX, 110 NpakTHKe, KOTOPAs paHbIIE CKIIa-
neiBanack 1o ct. 450 'K P®, oqHocTOpoHHMIA OTKA3 HE
00s3aTeNLHO TOJKEH OBITh YeM-TO 00YCIIOBJIEH — OC-
HOBAaHMH OTKa3a MOXeT W He ObITh. Eciam MBI mpu-
3HaeM, yto ['K P® mo3Bomnsier B mpeanpuHUMAaTEb-
CKOM JIOTOBOpPAa YCTaHABINBATh OCHOBAHUS PaCTOpPXKE-
HUS IOTOBOPA, BO BHecyaeOHOM mopsinke (cT. 450.1 'K
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P®), To, ckopee Bcero, HET MPENSATCTBUMA U IS yCTa-
HOBJICHHSI COOCTBEHHBIX OCHOBAHUH pPAaCTOPKECHUS
3TOr0 IOTOBOPA B cyAcOHOM mopsiake (cT. 450 ['K PD).

Cy1ecTByeT MHEHUE, YTO JUIS CIy4aeB pacTopikKe-
HHUS U JUIS CIyYaeB OTKasa JIOJDKHA OBITH Tpajanus:
HalpuMep, IpU pacTOPKEHUH B CyICOHOM MOPSIZIKE 110
cT. 450 'K P® HyXHO mpemycMOTpeTh BO3MOKHOCTD
YCTaHOBIJICHHS KaKUX-THOO OCHOBAaHHH IS PacTOpPIKe-
HUS JOTOBOpa, a mpu otkase 1o cT. 450.1 'K P® Bo3-
MOJKHO 0€3yCJIOBHOE, HEMOTHBHPOBAHHOE YCIOBHE 00
OTKaze oT JoroBopa. [Io MHEHHIO cHMKepa, U3 3aKOHa
He CJie/lyeT HEOOXOAMMOCTb Pa3JessITh OCHOBAHUS IS
YCTaHOBIICHHSI OCHOBAaHHUH PAcTOPKEHUS B CyleOHOM
MOpPsAKE WU 0TKa3a B joroBope. OfHAKO 371eCh HYKHO
o0paTUTh BHMMaHHE Ha pa3M4yle B TEPMHHOJIOTHH.
OueHp BaXHO TOHATH, B KAKOM 3HAYEHHH HCIIOJb3Y-
eTcst TepMuH «obs3arenscTBay B cT. 310 'K PO. Ecnu
B 3HAYEHHH «JIOTOBOPY», TO pacxokaeHui Het. Eciu sxe
cMBIcH Ooiee mupokwid, T B cT. 310 'K PD peus mnet
00 OIHOCTOPOHHEM OTKa3€ OT UCIIOTHEHHS 00s3aTelb-
CTBa ¥ 00 OTHOCTOPOHHEM M3MEHEHHH €T0 YCIOBHMH, a
B cT. 450 'K P® roBopurcst 00 OTHOCTOPOHHEM OTKAa3€
OT JIOTOBOpa MOJHOCTBIO WM yacTU4HO. [lomydaercs,
YTO YaCTHYHBIM OTKa3 — 9TO, IO CYTHU, U3MCHCHHC
ycinoBui moroBopa? MOXHO JM HOCTaBUTh MEXKIY
STUMHU NOHATUAMH 3HaK paBeHcTBa? Ecnmu na, To ya-
CTUYHBII OJHOCTOPOHHHUI OTKa3 OT JOrOBOpPa MOXKET
MPEOCTABIIATH CTOPOHE IPABO U3MEHUTH KaKoe-TO J10-
TOBOPHOE YCJIOBHE Ha MPSIMO MPOTHUBOIION0KHOE. [103-
BosisieT Ju cT. 450.1 'K P® yrBepxnath, 4To Ha 3TO
€CTh IIPaBO, TaK KaK 3TO MPEIYCMOTPEHO JI0TOBOPOM?
Bot nouemy B 3TOM cilydae pa3HUIA B TEPMHUHOJIOTHU
MMeEeT CYIIECTBEHHOE 3HAUYCHHE U BOTIPOCHI ITOKA OCTa-
I0TCS OTKPBITBIMHU.

IToctanoBnenue [lnenyma BAC P® ot 06.06.14
Ne 35 O mocnencTBusx pacTop KeHHUs JO0roBopa (fanee
nocraHoBieHne Ne 35) MOCBAIIEHO TeM CllydasiM, KO-
rra JCHCTBYIOT OOIIMe MpaBHiIa, ONpEAeIoINe Mo-
CJIEJICTBUS MPEKpaIleHus] JOrOBOPOB JIF0OOTo BUaA (a
uMeHHO NyHKT 3 ctaTh 450 u crarbst 453 ['paxnan-
CKOT'0 KOJIeKCa), TO €CTh KOT/ja 3aKOH He IpelycMaTpH-
BAeT CIEHHUATBHBIX MOCIEACTBUA M HET COTJIAIICHUS
CTOPOH, YCTaHABJIMBAIOIIETO 3TH ITOCIIEICTBHUSI.

Heo6xoanmMocTh B pa3bsCHEHUH Oblila CBSI3aHA C
He BIIOJIHE YIaYHBIMH (JOPMYIMPOBKaMH BhILIIEyKa3aH-
HBIX HOpM ['pa)kIaHCKOTO KoJeKkca: WX OyKBaJIbHOE
TOJTKOBAaHWE BO MHOTHX CIy4asX HE IO3BOJIUIO [0-
CTUYb 3alIUTBI HAPYUICHHBIX IIpaB U UHTECPECOB CTO-
pos. [lo cytu, nocranoBienue Ne 35 npexacrasiser co-
0oii pa3bop MOCIENCTBUI PACTOP)KEHUSI JJOTOBOPOB B
THIINYHBIX HanOoee pacupoCTpaHCHHBIX CUTYyalUAX.

Jnst IpUMEHEHUsI TPaBOBBIX MO3UIMK U3 TMOCTa-
HoBIeHHA Ne 35 Ba)KHO NMOHMMATh, YTO OHHU PACHpPO-
CTPaHSIOTCA Ha JIIOObIE CIIydal INpeKpamieHus! J0ro-
BOPHOH CBSI3M Kak IMyTeM PacTOPKEHHUS IO COrJamle-
HHUIO CTOPOH WM IO PEIICHHIO CyJa, TaK M ITyTeM
OJTHOCTOPOHHET0 BOJICH3bBSBIECHHS (OTKa3a OT JIOro-
BOpa), KOT/Ia OHO BJIEYET MPEeKpaIieHne Joropopa. Paz-
HUI]Aa B 3THUX croco0ax TMpeKpameHus: JTOTrOBOPHOM
CBSI3M HE UMEET 3HAUCHUS AT TOCIECACTBUI ee peKpa-
menwust (1. 1 mocranoBienus Ne 35).

B npaBonopsakax pa3HeIX CTpaH CYIIECTBYET J1Ba
NoAX0Ja K MOCHEACTBHUSAM PAacTOPKEHHs JOroBOpa.

[epBBIii MOAXOA PETPOCHEKTUBHBIA: CUUTAETCS, YTO
JIOrOBOpa Kak OyATo He OBIJIO BOBCE M CTOPOHBI
JIOJDKHBI BEpHYTH JPYT APYTY BCE, YTO OBLIO IepeiaHo
o 3TOoMy JoroBopy. Bropoit moaxoxa (mpocrexTus-
HBIH) IPEAIOJIaraeT, 4To JOr0BOP MPEKPaIIaeTCs JINIIb
Ha Oynymee Bpems. COOTBETCTBEHHO, CTOPOHBI HE
JOJDKHBI BO3BPAIIATh APYT APYTY TO, YTO yKe OBIIO HC-
TIOJTHEHO JI0 PacTOp KeHus morosopa [2].

B poccuiickoM rpaxJaHCKOM 3aKOHOAATEIbCTBE
n30paHa MPOCTIEKTHBHAS MOJEIb, HO (HOPMYyTHUPOBKH
COOTBETCTBYIOIINX HOPM HEIb3s MPU3HATH YAATHBIMU.
CornacHo myHKTY 2 crathu 453 I'paxpaHckoro ko-
JieKca, NPU PacTOP)KEHWH JO0roBopa 00s3aTeNbCcTBa
CTOPOH INPEKPALIAIOTCS, @ B COOTBETCTBUH C IIYHKTOM
4 TOW Xe CTaThW CTOPOHBI HE BIIpaBe TPeOOBAaTh BO3-
BpallIEeHHsI TOTO, YTO OBUIO MCIOJHEHO UMM IO 0053a-
TCIBCTBY 4O MOMCHTAa HM3MCHCHUA WU PACTOPIKCHUA
JIOTOBOPA, €CIIH NHOE HE YCTAHOBIICHO 3aKOHOM HJIH CO-
TJIAllleHHeM CTOPOH. DByKBanbHOE IOHMMaHHE 3THX
(hopMyITHPOBOK MOHAYAIY IPHUBEJIO K JOBOJIBHO CTPaH-
HOW cyneOHOU mpakTuke [3].

Ecnm o pacToprHyTOMy 0TOBOpY OJJHAa CTOPOHA
nepefajia UMyIIECTBO B COOCTBEHHOCTb JIPYroi CTO-
pOHe, KOTopasl 3aTeM JOJDKHA Oblila BEPHYTh MMYIIE-
CTBO TaKOT0 )K€ poJia U KadecTBa (HalpuMep, 3TO J0ro-
BOp 3aiiMa WM XpaHEeHUs ToBapa ¢ 00e3IMUeHHEM ), TO
OTHOILIEHHSI CTOPOH IIPU PACTOPXKEHHU TaKOTrO JIOTrO-
BOpA PETryJIUPYIOTCS €r0 YCIOBUAMH O MOPSAKE UCTION-
HEHHS 00s3aTeNbCTBA IO BO3BpATy HMYILECTBA, a
TaKke COOTBETCTBYIOLIMMHU HOPMaMH 3aKoHa (11 . 9 mo-
cta”oByieHUst Ne 35). IHbIMU cltioBaMH, 00513aTE€ILCTBO
CTOPOHBI 110 BO3BPATy NMOJYYEHHBIX JEHET WM WHOTO
MMYIIECTBA SIBJISIETCS IOTOBOPHBIM, & HE KOHIMKIIMOH-
HeIM. Kpome TOTO, IIpsSIMO ITpEeAycMOTpEHO, 4TO BCe
YCIIOBHS PacTOPTHYTOTO JOTOBOpa O IPOIIEHTaX, He-
yCTOHKe, a Takxke Bce obecrneueHus: 00s13aHHOCTH 110
BO3BPaTy MMYIIECTBA COXPAHSIOTCS JIO ITOJIHOTO HC-
TIOJTHEHUS 3TOW 005A3aHHOCTH.

ITocnencTBust 6yKBaJIbHOTO TOJKOBAHUS MyHKTA 4
cratbu 453 'K P®. [IpakTruecku cpasy mocie BCTyI-
JICHUs B CHITy TIepBOH yacTu ['pakaHCKOTo KozeKkca B
CyAeOHOW NpaKTHKE BBIABWIACH CJEAYIOIasl IIpo-
6nema. [IpeacTaBnum, 4TO 3aKIIOUYEH IOTOBOP, 110 HEMY
TIepeurcIieH aBaHC, 3aTeM JOTOBOP PAcTOPTHYT HIIH
OJIHa U3 CTOPOH OT HEro OTKa3ajach (KOT/a TaKoi oT-
Ka3 JIOIyCTHM TI0 3aKOHY M YCJIOBHUSIM CaMOTO JOTO-
BOpa). ABaHC HE 0TpaboTaH WK 0TpabOTaH HE MOJTHO-
CTBIO, TO €CTh JJpyTasi CTOPOHA HE IIPECTaBHIa BCTPEU-
HOE WCIOJHEHHE Ha CyMMYy IIOJy4YeHHOTO aBaHCA.
BozHukaeT BOmpoc: MOXET JIM CTOPOHA, ePEINCIINB-
masi aBaHe, ToTpedoBaTh €ro BO3BpaTa B HeoTpaboTaH-
Hoi yactu? Eciiu noHumars myHKT 4 cratbu 453 I'pax-
JIAHCKOTO KoJleKca OyKBaJbHO, TO HE MOXET (M IpH-
Mepbl TaKOro0 TPaMMAaTHYECKOTO TOJKOBAHMS OSTOH
HOPMBEI B cy1e0HOI IpakThKe BcTpedanaucs). Ho coBep-
LIEHHO OYEBHUJIHO, YTO TaKOE ITOCIIEICTBUE HECTIPABE/I-
JIMBO JUIsS CTOPOHBI, NEPEUUCIUBIICH aBaHC, TEM Ca-
MBIM HapyIlIarTCs ee HHTepPEChl: y Hee He ObUIO Hame-
peHHUsI OJITapUTh KOHTPAreHTa, a y ee KOHTPAareHTa HeT
JKOHOMHYECKUX OCHOBAaHWH JIsI TOTO, YTOOBI 0OoTa-
TUTHCS 32 CUET HEe, OCKOJIbKY BCTPEYHOTO MPEICTAB-
JIeHHUs He OBLIO.
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OO6HapyxuB 3Ty npodinemy, [Ipesuanym BAC PO
NPE/TI0XKWI IPUMEHSTh B TAaKUX CUTYaIMsIX HOPMBI O
HEOCHOBATENILHOM OOorameHuu. Tak MosBUIICS MyHKT
1 undpopmarmonnoro nucema Ilpesunuyma BAC PO
ot 11.01.2000 Ne 49 OG30p MPaKTHKH PACCMOTPEHUS
CIIOpPOB, CB3aHHBIX C IPIMEHEHNEM HOPM O HEOCHOBA-
TenpHOM oborameHnH (naree 0630p Ne 49), B koTropom
CKa3aHo, YTO NIPH PACTOPKEHUH JIOTOBOPA CTOPOHA HE
JWIIEHA IIpaBa HCTPEOOBATh paHee UCIOIHEHHOE, ECIN
JpyTasi CTOpOHa HEOCHOBATEIBHO oboraTtmiach [1].

HenocraTtkn TOTaIsHOTO NPUMEHEHNS HOPM O HE-
OCHOBaTelbHOM oOoramieHun. Yem Oosble TOSBIIS-
JIOCh B Cy/IeOHOM NMPAKTHKE CIIOPOB O PACTOPKEHUH J10-
TOBOPOB ¢ pasHbIMU (haOynamu, TeM sCHEe CTaHOBH-
JIOCh, YTO NIPUMEHEHHWE HOPM O HEOCHOBATEIHLHOM
o0oraleHny He BCcer/a y1auHoe peleHue.

Oco6eHHO 3aMETHO 3TO B CIydasx, KOTAa BO3HHU-
KaJI BOTIpoCc 00 akiieccopHoM oOs3arenscTe. Hampu-
Mep, 3aKJII0UEH JOTOBOP MOCTABKH C YCIOBHEM O He-
yCTOHKE 3a MPOCPOUKY OIUIaThl. ToBap OTrpyKeH, NpH-
HAT TOKYIIaTeNeM, HO HE OIUIaueH. 3aTeM IMOCTABIINK
OTKa3aJICSI OT JIOTOBOpa M3-3a HEUCIIONHEHHUsS 00s3a-
TENBCTBA MO oIuiate. VICHoJHEHHOE MOCTaBIIMKOM
00513aTeNbCTBO 110 Tepeliade ToBapa OKa3ajoch 0e3
BCTPEYHOTO MpeaocTaBieHus. Eciu cyx B3blweT ¢ no-
KynaTessi CTOMMOCTh TOBapOB KaK HEOCHOBATEIbHOE
oborainieHue, To 3a 3a7epKKy IUIaTexa MOCTABIIUKY
MOTYT NPUCYAUTH MAaKCUMYM IPOLEHTSHI IO cTaThe 395
I'paxxmanrckoro xonekca (1. 2 cr. 1107 'K P®). Ha mo-
TOBOPHYIO HEYCTOMKY OH PAacCCUHTHIBATH HE MOJKET,
BE/Ib €CJIM HCXOIUTh U3 TOTO, YTO C PACTOPKEHUEM JI0-
rOBOpa 0053aTeNbCcTBA CTOPOH MPEKPATHIINCH, TO TIpe-
KpaTHJIOCh U aKIIECCOPHOE 0053aTeNbCTBO MOKYATEIs
YIJIaTUTh HEYCTOHKY 3a MPOCPOUKY TIIaTeXa.

Ee oquH npumep: npencTaBuM, 4To 00s3aTelb-
CTBa MOKyIaTess B ONMMCAaHHOW cHUTyaIuu Obutn obec-
NeYeHsl opy4yuTesibcTBoM. [locie pacTopikeHus goro-
BOpa IMOCTABUIMK BUJUT, YTO y MOKYIATENs HE OYEHb
HaJIe)KHOEe (PUHAHCOBOE TIOJIOKEHUE U IEHBI'H 33 TOBAP
Tydire noTpeboBaTh ¢ nopyuurens. Ho oH He MoxeT
3TOTO CAENAaTh, €CIH PyKOBOJCTBOBATHCS HIIEEH O TOM,
YTO B CBSI3M C PACTOPKEHHEM JJOTOBOPA 00s3aTeNbCTBA
TI0 3TOMY JIOTOBOPY MPEKPATHIINCH 1 BOSHUKAIOT JIUIIh
00s13aTeNIbCTBA M3 HEOCHOBATEIHHOTO OOOTaIlCHUSI.
Benp nmpekparieHre OCHOBHOTO 00s13aTeNIbCTBA BICUET
U IpekpareHue nopyantenscTsa (1. 1 ct. 367 'K PD).
CnpageuBo? Bpsin M, HOTOMY YTO HOCTaBIIMK HE
MOXET MOJYYHUTh B IOJHOM 00bEeMe TO, Ha YTO OH MOT
OBl paccUMTHIBATh B YaCTH BCTPEYHOTO IpECTaBIIe-
HHSI, €Clii OBl IOTOBOP MPOJIOJIKAI AEHCTBOBATH, XOTS
CBOM 00513aTENBCTBA 110 JOTOBOPY OH BBIMIOJIHMUII B TIOJI-
HOM oOBeme [5].

Wnoe TonkoBanue myHkra 4 crateu 453 'K PO.
[Ipoananm3MpoBaB HAKOMMBLIYIOCS HEYJAUHYIO Cy/1e0-
HYIO IPaKTHKY, Yepe3 HECKOJIBKO JIET IT0CTIE MOSBICHUS
0030pa Ne 49 B npyromM MH()OPMAIMOHHOM IHCHME
Ipesnnuym BAC P® ykasan, uTo pacTOp>KeHUE JOrO-
BOpa BJICUET MpEeKpalieHne 00sA3aTebCTB Ha Oy Tytee
BpeMsi, HO HE JIMIIAeT KpeauTopa MpaBa TpeOoBaTh C
JOJDKHMKA 00pa30BaBIINECs 10 MOMEHTA PACTOPKEHNUS
JOTOBOPA CyMMBI OCHOBHOT'O I0JITa U UMYILECTBEHHBIX
CAHKIUI B CBSI3M C HEHCIIOJIHCHUEM WIJIM HEHaJUIe)Xa-
MM UCTIOJIHEHHEM JoroBopa (1. 1 nadopmannoHHoro

nucbMa [pesunnyma BAC PO o1 21.12.05 Ne 104 O6-
30p MPaKTHKH NMPUMEHEHHs apOUTPaKHBIMU CyIaMH
HOpM ['pasknanckoro xoxekca PO 0 HEKOTOPBIX OCHO-
BaHMAX MPEKpalIeHUs] 00s3aTeNbCTB, Aanee 0030p Ne
104).

Hanpumep, B myHkTe 7 UHPOPMAIMOHHOTO
muceMa [Ipesunmyma BAC PO ot 13.09.11 Ne 147 ectp
npsMast ppasza 0 TOM, ITO MOJI0KEHHUS KPEAUTHOTO J0-
TOBOpa, MPEKPALICHHOTO Ha Oyxmyliee, pacpocTpaHs-
I0TCS Ha 00s3aTeNbCTBO 3aEMIIWKa II0 BO3BpaTy
CPEZCTB, KOTOPHIE OH yX€ IOJIy4HJI MO 3TOMY JIOTO-
BODY.

WHpIMHU c10BaMH, Uziesl TOTO MOJX0/a B TOM, YTO
TIOCJIE PACTOPXKEHUsI IOTOBOpa €ro HEeT Ha Oyay1ee 1mo-
CTaBIIUK OOJIbIIIE HE JOJKEH OTIPYXKaTh TOBApHI, MOJ-
psAmuMK OOJIblIe HE JOJDKEH BBINOJHATH paboThI, MC-
TIOJIHUTENH HE 00s13aH OKa3bIBaTh YCIyTH, OaHK HE 00s-
3aH BBIAABaTh HOBBIE KPETUTHBIC TPAHIIN U T. A., HO
JIOJITH, KOTOpBIe 00pa30BaINCh K MOMEHTY PacTOpiKe-
HUSI IOTOBOPA, COXPAHAIOT JOTOBOPHBII XapakTep, a He
MIPEBPAIIAOTCS aBTOMATHYECKH B 0053aTENIbCTBA U3
HEOCHOBATEJIFHOTO oOborameHus. To ecTb AOroBop
MpeKpamiaeTcs MPoCneKTUBHO (Ha Oyayiee), HO ¢ Co-
XpaHEHHEM TeX TPEOOBaHUIA, KOTOPBIE yIKE CIOKHIHNCH
y CTOPOH JPYT K APYTy K MOMEHTY PaCTOPKEHHS.

B panpHelimem sTa uues IONy4YWsia DPa3BUTUE
TaKKe B 4acTH oOecreueHus 0053aTebCTB 110 PacTopr-
HYTOMY JOTOBOPY: IIOCJE PACTOPXKEHUS TOTOBOPA, U3
KOTOPOTO BO3HHMKIIM 00513aTEIbCTBA, 0OECIIeUeHHBIE 3a-
JIOTOM WJIM TIOPYYHTEIHCTBOM, 3aJIOT U IOPYYUTENb-
CTBO HPOJOIDKAIOT 00ecTeunBarTh T€ U3 HUX, KOTOPHIE
He OBUTH MCTIONTHEHBI M COXPAHSIOTCS MOCIIE PaCTOpIKe-
HUSI JIOTOBOpa HalpUMep, OCHOBHYIO CyMMY Jlojira M
MIPOLEHTHI 10 KPEANTY, 330JKEHHOCTh 110 apEHIHOMN
wiate (m. 26 mocranosneHus [Inenyma BAC PO ot
17.02.11 Ne 10 O HEKOTOPHIX BONPOCAX NMPUMEHEHUS
3aKOHOJATeIbCTBA O 3ajore, M. 15 THOCTaHOBICHHUSA
ITnenyma BAC PO ot 12.07.12 Ne 42 O HEKOTOPHIX BO-
MpOCax pas3perieHus] CHOPOB, CBA3AHHBIX C MOPYYH-
TEIBCTBOM).

B ciryyae pactop:keHHs AOTOBOpa apeHIbl apeH-
Jatop o0s3aH B pa3yMHBIH CPOK BEpHYTh apeHI07a-
TEI0 0OBEKT apeH/bl, @ TAKXKE YIIATUTh yCTAaHOBIICH-
HYIO JIOTOBOPOM IIIaTy 3a I0JIb30BaHHE MMYIIECTBOM
710 THSI (paKTUYECKOTO BO3BPAICHHSI MIMYIIIECTBA apeH-
JOJIATEII0, a TAKXKE YOBITKH M HEYCTOMKY 3a MPOCPOUKY
apeHjaropa 1o JeHb (PAaKTHYECKOTO HCIOJIHEHUS UM
Bcex cBoux o6Os3arenseTB (cT. 622 'K PD). dakruye-
CKH 3TO TIOJIOKEeHHUE IMyHKTa 8 moctaHoBineHns Ne 35 3a-
KPETHJIIO MOIX0A, KOTOPBIH M PaHBIIE CIOXKHIICS B Cy-
JIeOHOH TIpaKTHKeE.

Kazasnoce Ob1, BAC P® mnocrenenHo mnepectan
paccMaTpHBaTh MOCIIEICTBHUS PACTOPKEHHS IOTOBOPOB
yepe3 NpuU3My HEOCHOBaTelbHOro oboramenus. U
BIpPYT B MyHKTe 65 coBMecTHOro mienyma BC PO u
BAC P® or 29.04.10 Ne 10/22 O HEKOTOPBIX BOIPO-
cax, CBSI3aHHBIX C 3all[UTON IpaBa COOCTBEHHOCTH H
JPYTUX BEUIHBIX IIpaB (Jajiee TOCTaHOBIEHHE No
10/22) cHOBa WCMONB30BaH ATOT BapuaHT. TaMm yka-
3aHO, YTO B CIIy4ac PAcTOPXKEHHS IOrOBOpa KyIIIH-
MIPOJIa’KM HEABMKUMOCTH TPOJABEL, HE MOIYIHBIINI
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OIUIaTHI, BIpaBe TpeOOBaTh BO3BPATA IEPEIAHHOTO 10~
KyMaTeo UMYIIECTBa MO MpaBUiIaM O HEOCHOBATEIb-
HOM 00OTalleHUH.

CucreMHOCTh B BbIpabOTaHHOW cyneOHOI mpax-
Tuke. Ha nepBeIii B3TJIs1 MOXKET MOKa3aThCs, YTO MPaK-
tnka BAC PO meTanach OT uien NpuMEHITH HOPMBI O
HEOCHOBATEIILHOM O0OTaIEHNN K MOCIEACTBHAM pac-
TOP’KEHHMS I0TOBOpA K HJee HE MPUMEHATH uX. Ho 310
HE TaK: B JICHCTBUTEIHHOCTH INPAKTHKA PA3BHBANIACH
cucteMHo. [IpocTo mpu pacTopKeHHH TOTOBOPOB OBI-
BacT HECKOJIBKO Pa3HBIX TUIHMYHBIX CHTYyalui (Ha3o-
BEM HX CLIEHApUSMH) C Pa3HBIMU MOCICACTBUSIMHU.

IlepBBlii TUIMYHBINA CLEHApUH, KOT4a OAHA CTO-
pOHa mepenana UMYIIECTBO MO JOTOBOPY (Hampumep,
JICHbI'M WJIM TOBAp), BTOpasi CTOPOHA CBOU 00s13aTeNb-
CTBa HE MCIOJIHWIA, M3-32 ATOrO JOTOBOP pacTopra-
eTcs, M IepBasi CTOpOHa TpeOyeT BepHYTh €d TO, 4TO
oHa nepenana. B stux ciayyasx BAC P® kak pa3 npu-
MEHSUI HOPMBI O HEOCHOBATEIIbHOM o0OorameHnu (1. 1
0030pa Ne 49, . 65 noctanosienus Ne 10/22). Bropoit
CIICHapHi, KOTJa B aHAJIOTHYHBIX OOCTOSTENBCTBAX
nepBast CTOpoHa TpeOyeT He BO3BpaTa TOT0, 4TO OHA Ie-
penana 1o 10roBopy, a MoJararomerocs e BCTpeyHoro
MPEJOCTaBICHHS. 3IECh YXKE pedb UAeT 00 00s13aTeIb-
CTBE, BO3HHKILIEM M3 JOTOBOPA.

B HoBOM moctanoBneHun Ne 35 coxpaHeH BbIpa-
06O0TaHHBIN MOJX0/ K TOJKOBAaHUIO MyHKTOB 2 U 4 cTa-
ThU 453 I'paXkIaHCKOTO KOAEKca: AEHCTBUE OTOBOpA
IpeKpamaercss Ha Oyaymiee B 4acTH 00S3aHHOCTH
JOJDKHAKA COBEpIIAaTh T€ JEHCTBHS, KOTOpBIC SBIIA-

YIK: 341.1/8

I0TCSI TIPEJMETOM J0T0BOpa (OTrpy’KaTh TOBApHI, BbI-
TIOJHATH PabOTHI U T. [1.), @ MYHKT 4 0 HEBO3MOXKHOCTH
UCTpeOOBaTh YK€ HCIOJIHEHHOE IO PAaCTOPrHYTOMY
JIOTOBOPY NMPHUMEHSIETCS JIMIIb B CIIy4asix, KOrja HHTe-
pEchl CTOPOH He HapyLIeHbI UX BCTPEYHbIE 00513aTeNb-
CTBa K MOMEHTY PacTOP>KEHHS ITOJTHOCTHIO HCIOTHEHEI
00 MCIOJTHEHBI YaCTHYHO, HO pa3Mephl BCTPEUIHOTO
MIPEeIOCTABICHNUS SKBUBAJICHTHHI (1. 3, 4 TIOCTaHOBIIE-
Hus Ne 35).

Ho HyXHO MOHNMATh, YTO MOSIBICHHE OOpEMEHe-
HUSI MOXKET HOBJIMATH HA CTOMMOCTh UMYILECTBA, I10-
9TOMY JaHHOE OOCTOSTEIBCTBO JOJDKHO YUHUTHIBATHCS
IIPU YCTAHOBJIEHUH pa3Mepa B3aMMHBIX 0053aTEIbCTB
CTOPOH B paMKax JIMKBUIAIIMOHHON CTaJluK J0TOBOPA.
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HccrnenoBaTenn MEXIyHaApOJHOTO IpaBa IOCTO-
STHHO YKa3bIBAIOT Ha TaKylo MpoOJeMy Kak KpHU3HC
MEKAYHAPOIHOTO IIPaBa, C 9eM, TyMaeTCsl, CIIEAYET CO-
TIIACUTHCSA — TO OJMH W3 HamOoJiee MpOoOJIEeMHBIX BO-
MPOCOB MEXAYHAapoAHOro IyOnmmuHoro mpasa. llo
ouenke Ilpencenarens Koncturynunonnoro cyza PO

B.JI. 3opbkuHa, KpU3WUC HAYaJICS «IOCTe pacmaaa
CCCPy», xorga «CIIIA Hauanu BHOJHE OTKPBITO Tpe-
TEHIOBAaTh Ha OE€3yCIIOBHOE TIOOATHLHOE MPEBOCXOI-
CTBO, IOHUMAaeMOe KaK BOCHHO-TIOJINTHYECKAs TeTeMO-
Hus» [1]. JILA. MycaensiH KOHCTaTUPYET, YTO «COBpe-
MEHHOE  COCTOSHHE  MEXAYHApOJHOIO  IpaBa
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OKa3bIBa€TCS OJHMM M3 CYLIECTBEHHBIX (DAaKTOPOB,
yrIyOnsIIomuX Kpu3nuc nuBminsanum» [4, c. 212].

Ha B3rnang aBTOpa, CeromHs MEXIYHapOIHOE
MPaBO HE Ha J0JKHOM YPOBHE BBITIOIHSAET CBOU OCHOB-
Hble ()YHKIIMU: BCECTOPOHHIOIO 3aIIUTY YEJI0BEKA U €ro
mpaB, o0ecTleYeHne MEXAyHapoTHOH Oe30macHOCTH,
CO3J1aHHE YCIOBHI IJIsl COTPYAHUYECTBA FOCYAapCTB U
HeKoTopele Apyrue. Ero HOpMbI OoJbIeili 4acThiO
HalleJICHbI Ha IPAaBOBBIE ACTIEKTHI, XOTs, KaK BEPHO OT-
MeYaeT Pl CIENUAITUCTOB, «PeaTn3alns HOPM MEKIY-
HApOJHOTO TpaBa - MpodiieMa He TOJIBKO CYrydo IopH-
JuecKasi, HO TaKXkKe COIHalIbHast ¥ onuTudeckas» [3].
HasoBeMm Jinis HEKOTOpbIe KOHKPETHBIE (haKThI IIPOSIB-
JICHUS KpH3Hca:

1) HecmocoGHOCTh MHOTHX TOCYAApCTB obecrie-
YUTh peald3alliio TpaBa uesoBeKa Ha JOCTOIHOE cy-
IIECTBOBAHHUE, a MHOTA — JjaXkKe MpaBa Ha *u3Hb. [Ipu-
MEpPOB TOMY MHOT'O: COTHH ThICSY JIOJEH BBIHYKICHBI
CIICIIHO MOKHUIATh CBOM CTPAHBI, criacasi ce0sl 1 CBOUX
JIeTel; MeXIy TeM, OTAeIbHbIE TocyaapcTBa EBpomsl
OTKa3bIBAIOTCA NPUHUMATh OEXKEHIEB (CIydan, Koraa
MapoMBbl ¢ OEXEHIIAMHU U3-32 3TOTO TOHYJIH, O0LIen3-
BECTHBI), @ €CJIM U MPUHUMAIOT, TO Pa3MEIlaloT UX B
CBOEM ToOCyJapcTBE JIMIIb B KadyecTBE JIOJIEH «BTO-
POro» HIIH JaXke «TpeTbero» copra; ucku B ECIIY npo-
TUB CBOUX CTpaH U Jp.

2) BO3HHKHOBEHHE B Pa3HBIX TOYKAX 3EMHOTO
mrapa O4aroB MEXIyHapoJHOH HecTaOUIBHOCTH U
HaIpsKEHHOCTH, 4TO 00YCIIOBIICHO, - MPEXE BCETO, -
HEXKENaHUEM HEKOTOPBIX TOCYAAPCTB CIEN0BATh MEXK-
JYHapOAHBIM MpHHOUNAM. SIpKMM HpHMEPOM SBIIS-
€TCsl, B YaCTHOCTH, YKpauHa, KOTOpas YK€ HECKOJIbKO
JeT — AyMaeTcs, He 0€3 MOMOIIHM WHOCTPAHHBIX «KOH-
CyIbTaHTOBY», - HE B COCTOSIHUM CAMOCTOSITENILHO pa3-
pemuTts cutyaruio ¢ JJHP u JIHP u apyrue npo6iemsl
(KOHE4YHO, XO4YeTCsl BEPHUTh, YTO B KOMaHJAE HOBOTO
IIpe3unenta YkpauHbsl HaixyTCs MONUTHKH, CIOCOO-
HBIE CHATH TOJMTHYECKYI0, SKOHOMHUYECKYIO M COLH-
aNbHYI0 HAIPSXKEHHOCTH B 3TOH CTpaHe...).

3) HapymeHue HEKOTOPBIMH TIOCYAAPCTBAMHU
WIM WX OOBEIMHEHHSAMH — BCIEICTBHE ITOHMMAaHUS
cBOeit Oe3HaKa3aHHOCTH, - HE TOJILKO IIPHHITUIIOB, HO U
OCHOBOIOJIAralIlUX HOPM MEXAYHApOJHOIrO IIpaBa,
3aKperieHHbIX B YcraBe u koHBeHIusix OOH. Hanpu-
Mep, 3a COOBITHS, KOTOpBIe nMenH MecTo B 1999 r. mpo-
B Cepbun co croporsl HATO (a y aToro 61oxa MaH-
nata OOH nHe 0b10), pakTHUECKH HU OJHO TOCYyIap-
CTBO HE «IIPOYYBCTBOBAJIO» Ha ceOe BO3ACHUCTBUS
peambHBIX CAaHKIMH CO CTOPOHBI MHPOBOTO COO0OIIe-
cTBa, X0Ts paspsa3anHass HATO BoiiHa MOBIeKIa ThI-
CAYM CMEpPTEH MUPHBIX JKUTEIEH U Ha JJINTEIBbHOE
BpeMsI BHECJIA JiecTaOMIIN3alHIo B 3KOHOMUKY Cepoun.

[TpoGnema Kpu3nca MEXIYHApOIAHOTO IIpaBa He
HOBa — OHA BO3HUKAET B OIPE/ICICHHbIE HCTOPHYECKHE
nepuoabl. Tak, 0 Kpu3Kce, UMEBIIEM MECTO B Haydale
XX Beka, nucan B 1922 r. npodeccop MI'Y C.A. Kot-
JSIpEeBCKHI B cBOeH craTtbe «KpH3nuc MexxayHapoaHOTo
npasa» [2].

ABTOp mojaraer, 4To Uil MPEOJONIECHHUS COBpE-
MEHHOTO KpH3HCa MEXIYyHapOJHOTO IpaBa HE00XO-
oMo paspabotats nox arumoit OOH IlpoekT mexmay-
HApOJHOTO TpaBa Pa3BUTHA, B KOTOPOM, BO-TIEPBBIX,
MIPEeIyCMOTPETh Takue OJIOKH Kak oOecrieueHe Mupa u
MEXAYHapoJHOH Oe30IMacHOCTH, KOHCTPYKTUBHOE U
Pa3HOHANPABJIEHHOE COTPYIHUUYECTBO TOCYNapCTB
(BKITIOYAs U T€, KOTOPBIE IO CBOEH 3HAUNMOCTH B MHpE
TIOKa CTOAT Kak Obl Ha «3aJHEeM)» IUIaHe — HEKOTOphIe
MIOCTCOBETCKUE U MOCTIOTOCJIABCKUE CTPAHBI, Psifi roc-
yIapcTB adpUKaHCKOTO KOHTUHEHTA U JIp.), BBIIBHIKE-
HHE Ha TIEpBbIH IUTaH COPa3BUTHE HApOAOB Mupa (a He
N30JIMPOBAaHHOTO Pa3BUTHUS HAPOJIOB OTACIBHBIX CTPAH
WJIN UX TPYIIIBI, KaK 3TO IMEET MECTO ceifyac) u ap., H,
BO-BTOPBIX, BEIPAOOTKA CHCTEMHBIX JEHCTBHH (B T.4. U
B paMKaxX HHTErPallMOHHbBIX 00bEANHEHUH rOCy1apCcTB)
0 peayii3aluy MPOTrPaMMHBIX MOJIOKEHHUH STHX 0J10-
KOB.

XoueTcst HaAeAThCs, YTO TPH YCIOBHH IIPeoIoIe-
HUS KpHU3HCa MEXAYHApOJHOTO IpaBa OyayT paspe-
LIEHBl U MHBIE TI00AbHBIE TIPOOJIEMbI YEIOBEYECTRA:
NmoTerieHus1 kaumara Ha 3emuie (rocynapcta Oolee
3G (QEKTUBHO CMOTYT COBEpIIAaTh COBMECTHBIE JICH-
CTBHS IO TPEOJOJICHHIO €r0 HEraTHBHOTO BO3ZICH-
CTBHS1); TIPOJOBOJILCTBEHHAs MpoOiemMa (TIpeacTaBiis-
eTcsl, 4TO TocynapcTBa ee OyIyT paspemars He caMo-
CTOSITENHO, T.€. COOCTBEHHBIMH YCHIHAMH, & COOOIIA)
u Ip.
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PENSION NOVELS: WESTERN EXPERIENCE AND RUSSIAN PROSPECTS.

Annomayusn

Ipeonpunameie nencuonuvie pecpopmuposanus é Poccutickou Pedepayuu u npunsmue Dedepanbrozo 3a-

KoHa Ne350-D3, 3axonodamenvHo 0popmusuLIec0 MHOLOYUCTEHHbIE NeHCUOHHbIe HOB088e0eHUs, ObLIU 80CHPU-
HAMbL HEOOHO3HAYHO KAK yquszu—npaeose()aMu, nojaumonozcamu U dKOHomucmamu, maxK u 00bIYHBIMU 2pa:>fcda-
Hamu. OcrosHvle NOJIOJCEHUA, OMPAdICEeHHblE 6 ome4ecmeeHHoul pe(j)opMe, yoice npuMerAIuCb 3ANAOHBIMU KOJIIe-
eamu. Beudy smoeo npedcmasnsemcs 603MONCHLIM CONOCMABUMb HOBELLbL NEHCUOHHOU pegdhopmbl Poccuiickoi
@edepauuu C OCHOBHbIMU NEHCUOHHbIMU NOJONCEHUAMU CMPAH KOHMUHEHMAIbHOU E@pOi’lbl u CZUA, a makoce
noosecmu nepevole umocu NeHCUOHHbIX UBMEHeHUl KaK ¢ moyYKu 3perust b61a20cocmosHUs epaofcdaH, maxK u ¢ no-
SUYUU IKOHOMUYUECKO2O NOJIOJHCEHUS 6 CMPAHe.

Abstract

The pension reforms undertaken in the Russian Federation and the adoption of Federal Law No. 350-FZ,
which legally formalized numerous pension innovations, were perceived ambiguously by both legal scholars, po-
litical scientists and economists, and ordinary citizens. The main provisions reflected in the domestic reform have
already been applied by Western colleagues. In view of this, it seems possible to compare the novelties of the
pension reform of the Russian Federation with the main pension provisions of the countries of continental Europe
and the USA, as well as summarize the first results of pension changes both in terms of the well-being of citizens
and the position of the economic situation in the country.

Knrouesvie cnosa: nencuonnas pegpopma, neHCUOHHBIUL 803DACH, NPEeONEHCUOHePbl, KOIPPuyuenm noo-
0epIICKU, CMAIC, CMABKA NEHCUOHHO20 63HOCA, NEHCUOHHAS BbINAAMA, PACHpedeumenbias NeHCUOHHAS. CU-

cmema, HakonumeilbHasa NeHCuA, O0NOJIHUMEIbHOE Hezocydapcmsel-moe neHcuoHnHoe obecneverue.
Keywords: pension reform, retirement age, pre-pensioners, support coefficient, length of service, pension
contribution rate, pension payment, distribution pension system, funded pension, additional non-state pension

provision.

Psin ydeHHBIX TIPHIECP)KUBAIOTCS TTO3MIUH, YTO
o0ImemMHpoBast MPaKTHUKa MIEHCHOHHBIX N3MEHEHUH TaKk
U HE NpeAIoKmIa Hanboliee pallnoHAILHOTO Iy TH pe-
(opMHpOBaHUS TIEHCHOHHOM CHCTEMBI, M ToOcynap-
CTBaM JIMIIb OCTAETCSl BRIOMPATh Ty MOJEINb, KOTOpas
HanboJiee ONTHMAFHO COOTBETCTBYET OSKOHOMHYE-
CKOMY Pa3BHUTHIO U yCIOBUSAM KOHKPETHOH CTpaHsI [3,
c. 247].

B nmopasisitommem OGONIBIIMHCTBE CTPAaH JO HENAB-
HEr0 BPEMEHH IPEBAIMPOBANla PACHPEICIUTENbHAS
NEHCUOHHAS CUCTEMa, OCHOBaHHAs HA MPUHIIMIAX CO-
JUIAPHOCTU MOKOJEHUI U CTPaXOBaHMS Ha€MHBIX pa-
OOTHHKOB. B COOTBETCTBMM C yKa3aHHBIMH ITPHUHIIU-
aMH TEKyIIHe CTPaXOBbIe B3HOCHI € KaXKJOr0 TTOKOJIe-
HUS PaOOTAIOMINX CITYXHIH UCTOYHUKOM HEHCHOHHBIX
BBIIJIAT COBPEMEHHOIO UM IOKOJEHHs HETPYAOCHO-
COOHBIX, KOTOpBIE B CBOE BPEMsI 3apaboTaIy 3TO IPaBo,

YYacTBYS B CHCTEMe TICHCHOHHOTO cTpaxoBaHus. [Ipe-
AMYIIECTBOM CJIIOKHMBIITUXCS HAa 3TOH OCHOBE KPYITHBIX
pacTpeieUTeNIFHBIX TICHCHOHHBIX CHUCTEM SIBISCTCS
BO3MOKHOCTh HAyaTh BBIIUIATY TMEHCUN HE3aMeIUIH-
TeJBHO (He TpeOyeTcs BpeMEHH Ul HAaKOTJICHHH ).

OpHako Ha OMNPEACICHHBIX dTamax JKOHOMHYEC-
CKOTO M COIMAIIBHOTO Pa3BUTHS OOIIECTBA TaHHAS CU-
cTeMa cTaja AaBaTh OO, CTaBs MO yTPO3y BCE CyIIIe-
CTByIOIIIee TIeHCHOHHOE obecnederne. OHA U3 OCHOB-
HBIX TPUYMH — COKpAIICHHE TaK Ha3bIBAEMOI0
KOX(PHUIHIEHTA TOJICPKKHU (T.€. COOTHOIICHHS KOJIU-
4yecTBa pabOTAIOIETO HACEICHUS Ha KOJIMYECTBO TICH-
CHOHEpOB B cTpaHe). Kak B eBpOIeicKuX cTpaHaX, Tak
n B Poccuiickoit ®enepanuu AaHHBIA IOKa3aTelb
HEYKIIOHHO CHIDKACTCS: B CPEAHEM Ha OJTHOTO IIEHCHO-
Hepa MPUXOAUTCSA 3 paboTaroIuX. AHATUTHKH IIPO-
THO3MPYET COKpalleHre padoTaromux 10 AByX U 0o-
nee.
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Tabmuma 1

CoBpeMenHoe cocTOssHHE KOd(puuuenTa noaaepkku B Poccuiickoii @enepanun u crpanax Esponsl

Crpana Ko3¢punment noaaepkku (4ncao padoTHUKOB, Npuxoasmuxcs Ha 100
NEHCHOHEPOB)
I'epmanus 161
Uranus 149
Vcnanus 266
Ionpma 154
Poccuiickas ®enepanus 113
Opanims 181

Jannast necrabuiuzanusi noOyauna NpaBUTEINb-
CTBO 3alaJJHBIX CTPaH BO30OHOBUTS MIPOLEAYPY IIEHCH-
oHHOTO pedopmupoBanus. JlaHHBIE TPOLECCH KOCHY-
mmck u Poccun.

3 oxts0psa 2018 roma cTano A BCETO POCCHIA-
CKOT'0 00IIIECTBa OTIPABHOM TOYKOH B BOIPOCE MEHCH-
oHHOro obecrnieuenus. Ilpuaarne denepanpHOro 3a-
koHa Ne350-®3 okoHvarensHO oopMuIIa OTEeYEeCTBEH-
HYI0 TIeHCHOHHYI0O pedopmy. [naBHOW HOBeIOM
POCCHUICKOTO NEHCHOHHOTO 3aKOHOJATENILCTBA CTAJO
MOBBIIIEHHE BO3pacTa BeIX0Ja Ha neHcuio ¢ 60 no 65
JeT y MyX4HH, u ¢ 55 1o 60 y sxenmuH (k 2034 rona
IUTAaHUpYeTCs yBeIudeHue a0 63 jer).

OCHOBHOE TOJIO’KEHHE JOTIOJIHICTCS TaK Ha3bIBa-
€MBIMH TIEPEXOIHBIMH, CPEIH KOTOPBIX MOXKHO BBIJIE-
JITH:

®  TIPOAOIDKUTEIBHOCTH NMPOBENCHUS PEOPMEI -
¢ 2019 mo 2028 roga, OKOHYATEIBHBIN PyOeK IEHCH-
OHHOTO pepopMupoBaHuA 3aruTaHUpoBaH Ha 2034 rox;

e  BBeJCHHUE 0JIOKA JOTIOJIHUTEIBHBIX JILIOT U ra-
paHTUH U1 TEHCHOHEPOB U JIUIl HPEATNEeHCHOHHOTO
BO3pAacTa - CYIIECTBEHHbIE OTPAHNYEHUS HA yBOJbHE-
HHE ¥ ©)KEMECSYHBIE IOTUIATHI K IEHCHSIM;

e yMEHbBILIEHHWE MPOJOJKUTEIILHOCTH CTaxa,
HE0OX0IUMOT0 AJISi JOCPOYHOTO BBIXOJa HA MEHCUIO —
Ut skeHIuH g0 37 ner (npu HerHemHNX 40), 1 s
MYK9HH 110 42 j1eT (Ipy IpeKHeM IIoKa3aTene, paBHOM
45 romam) u zp.

OpHako, HANOONBIINA OOLICCTBEHHBIN pPEe30HAHC
BEI3BAJIO IMEHHO yBEJNIIUSHHE ICHCHOHHOTO BO3PAacTa.
CTopOoHHUKH pedhOpMbI TO3UITHOHHUPYIOT TCHCHOHHBIH
BO3pPAacT KaKk OCHOBHOW 3KOHOMHYECKHil (akTop, cro-
COOCTBYIOIINIT COXPaHEHUIO OIOJKETHBIX CPEACTB Iy-
TEM COKpalleHUs YHMCICHHOCTH HOBBIX Ha3HAuYCHUU
ctpaxosoit neHcuu [ 10, c. 80].

OO6painasch K 00IIEMUPOBOM MPAKTUKE, MBI, JCi-
CTBUTEIBHO, MOKEM 3aMETUTh, YTO 10 HOBOBBEICHUM
BO3pacTHOM mokaszatens B Poccuiickoit denepaunu
OBLI 3HAYMTEIHLHO HUXKE, YeM B IOJABIISIOIICM YHCIIC
CTpaH, B TOM YHCIIe pa3BUTHIX. Tak, B crpanax EBporrsr
(BemukoOpurtanus, ®pannms, ['epmanmsa, Hcmaxus,
Wramus) Bo3pacTHOW IeH3 cocTaBisgeT He MeHee 60
set, B CIIIA naHHbIN TIOKa3aTesb BoOOIIEe He qudde-
peHIMpYETCs M0 TeHIEPHOMY MPU3HAKY U COCTaBJISIET
66 ner. CTOUT JI1 TOBOPUTH O TOM, YTO M pa3Mep NeH-
CHOHHOHW BBIMIJIATHI B YKa3aHHBIX CTpPaHax MHOTO-
KpaTHO IIPEBBIIIAET POCCUNCKHUIL.

Ta6nuia-2

CooTHoLIeHNe BO3PACTA BHIX0/1A HA MEHCHIO, CTPAXOBOI0 CTAKa M CPeTHUX Pa3MePOB MEeHCHOHHBIX BbI-
miat Ha npumepe crpan Esponsl u CIIA

Crpana | CraHaapTHbIi NeHCHOHHBIH BO3- | TpeGoBaHusi k craxky | Pa3mepbl cpeqHux nescuii (B
pact pyosx)
My>KYnHBI JKeHIuHbI Myxuunsl | KeHIIMHbI
lepmanns | 65 65 5 5 32 146 py®.
[ompma 65 60 25 20 17 781 py®.
CHIA 66 66 10 10 35 000 py6.
Opanmus | 60 60 40 40 44 760 pyo.

OpnHaxko, NpUpPaBHUBAHUE POCCUMCKONW NMEHCHOH-
HOW CHCTEMEBI K 3apyOeKHOH ITyTeM IMMOIHATHS NCHCHU-
OHHOTO BO3pacTa elle He CYJIUT POCCUHCKHAM Tpax/a-
HaM yBEJIMYECHHS IEHCHOHHOTO 00eCIeveHus, a Tocy-
JIApCTBEHHON YKOHOMHKE — CTAOMILHOCTH ¥ CHUYKCHHUS
Harpy3ku. Ha, To ecTh psi1 IpuduH.

Bo-niepBbIX, MOBBIIEHHE TIEHCHOHHOTO BO3pacTa
B JII000# pedopMe POUCXOAMUIIO TUTAHOMEPHO U MaK-
CHUMAaJIbHO OCTOPOKHO: OT 1-2 MecsIeB 3a KajleHaap-
HBII roJ1 B HayaJe u 10 3-4 MecsileB B KOHIIE MEPEXO0I-
HOro nepuoja. B pesynbrate mpoiecc nepexoaa Ha HO-
BBIIl BO3pacTHOM MOPOT pacTiruBajcs B CPEAHEM Ha
20-25 ner. Poccuiickuii 3aKOHOAATENb XOTh U TPEAy-
CMOTpEJ MePEeXOAHBIA MEPHOJI, HO 3aKPETI ISl Hero
KaTacTpOo(UIECKH KOPOTKHUE CPOKHU: U MYXKUUH — 9

net (¢ 2019 no 2028 rox), a mist sxeHImuH — 15 et (¢
2019 mo 2034 ron).

OnacHOCTh TaKOTO PE3KOTO MOIHATHS MEHCHOH-
HOTO BO3pacTa MOATBEP)KAACTCS €BPOMEHCKUMH IPH-
mepamu. Tak, B Utanun u @paHuuu KpynHble IEHCH-
OHHBIE peopMBI OBUTH NMPHOCTAHOBIEHBHI B 1994 u
1995 romax coOTBETCTBEHHO MEPET JIUIIOM OOIICHAIIH-
OHAJTLHBIX 3a0aCTOBOK M IEMOHCTpAINi, OpTraHU30BaH-
HBIX TIPO()COI03aMH TIPOTHB HETIONYJISIPHBIX TIEHCHOH-
HBIX pedopm [12].

Bo-BTOpBIX, OJHOTO JIMIIL TOIHATUS TIEHCHOH-
HOTO BO3pAacTa JUIsl YIIydIlIeHHsl OJarocoCTOSIHUS MeH-
CHOHEPOB HEAOCTaTO4HO. Tak, eBpPONEeHCKHUN OIBIT
HaTJSTHO JEMOHCTPHUPYET, YTO CTpPaHBI, Yel IMOoKasa-
TeNb TEHCHOHHOTO oO0ecredeHns Hambojiee BBICOK,
HMMEIOT TTOBBIMIEHHBIN CTPaxoBoi Tapud.
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B cpennem, obmemMupoBoii ctpaxoBoii Tapud Ba-
peupyercs ot 8,7-9% (XxapakTepHbli MOKa3aTeNnb IS
¢dopmupyronxcs poiHKOB, B T.4. HOxHoii Kopen,
Mexcuxu) no 33-34,8% (Mranus, Ilopryranus). Coort-
HOIIIEHHE CTPAaXOBBIX TapU(OB U CpeTHEeN TEHCHOHHOMN

BBITUIATHI HATJISITHO AEMOHCTPUPYIOT, HACKOJIBKO 3TOT
MOKa3aTelb BIMACT Ha YPOBCHB MIEHCHOHHOTO obectie-
yenus [11].

Tab6muma 3

CoOTHOLIEHUSI CTABKH NEHCHOHHBIX B3HOCOB M MEHCHOHHOI BHINJIATHI
(Bbiwe cpeaneii mo O93CP)

Crpana CTaBKH NEHCHOHHBIX B3HO- Cpennmii pa3Mep NeHCHOHHOI BBINJIATHI (B pyo-
COB JIAX)
ABcTpus 22,8% 147 304 py6.
BennkoOpuranus 23,8% 76 008 py6.
Vcnanns 28,3% 79 102 py6.
Wramus 33,0% 51 132 py6.

ITpu 3TOM, B psizie pa3BUTHIX CTPAH MPEABUAAT 1O-
BBIIIIEHHE CTPAaXOBOTO Tapuda, ¢ LENbI0 COXPaHCHUS
JIOCTUTHYTOT'O pa3Mepa neHcuit (Tak, B Mtanuu niuaHu-
pyetcst nmoBbitenue tapuda ¢ 33% mo 46%) [1].

OpHako, cienyeTr OTMEeTHUTh, 4To Poccus B gaH-
HOM II0Ka3arese HE SBJIAETCSA CTPAHOM OTCTAIOLIEH.
IIpu cpenueit ctaBke MeHCHOHHOro B3HOca B ODCP
(Opranmzamus 9KOHOMHYECKOTO COTpyJHHYE-
crBa u passutus) 21%, Poccus mmMeer moxasartenb

BhIIe cpenHero — 22% [4, c. 59]. BoT Tompko momK-
HOTO pe3ynbTaTa JaHHBIN oKa3aTelb (22%) He TPHHO-
cut. Ob6paiasch K eBponelcKIM KOJIJIeraM, Mbl MOYKEM
YBHUIIETh, YTO PSA TOCYAAPCTB MMEET MOKa3aTesb IeH-
CHOHHOTO TapHda HIKe OTEYECTBEHHOTO (HO PaBHOTO
WM 4yTh IpeBblmaromero cpeanuit no O3CP), Ho,
IIPU 3TOM, CpeAHEMeCsyHas BBIIUIaTa NEHCHOHEpaM B
Ppasbl IPEBBIIIAET POCCHHCKYIO.

Tab6muua 4

CooTHOLIEHUSI CTABKH NIEHCHOHHBIX B3HOCOB H MEHCHOHHOI BBINJIATHI
(nm:xe M paBHble cpenHeii no OICP)

Crpana CTaBKH IEHCHOHHBIX B3HOCOB Cpeanuii pa3Mep eHCHOHHOM BbIIIATHI (B py0JisiX)
I'epmanns 20,0% 76 598 py0.
['perms 20,0% 53 130 py®.
Hopserus 21,9% 97 144 py0.
Opannus 16,7% 76 008 py0.
Poccus 22,0% 13 300 py®.

B-TpeTpux, oTeuecTBEHHAs pacHpeneuTeIbHas
MEHCUOHHAs CCTEMa MOPaJIbHO YCTapeBaeT U JIEMOH-
CTpHUpPYeT CBOIO0 Hed(P(HEKTHBHOCTH JII POCCUUCKHX
rpaxaad. 1o o0ycIaBIUBaeTCAd POCTOM 4ucia pado-
Taromux rneHcuoHepos (B 2000-x romax 3TOT MOKasa-
TEJNlb COCTABILUT 6 MIIH. TPaXKJlaH, B HACTOSIIEE BPEMs
OH cocTaBJIsieT 14 MITH. TpakaaH), yBeJIMUCHUEM J1eMO-
rpaduyecKkoi Harpy3Ku Ha 5KOHOMHUKY, BBI3BAHHOM po-
CTOM COOTHOILIECHHUS TPYJOCIIOCOOHOTO U HETPY/I0CHIO-
COOHOTO HaceJIeHWs, YBEJIMYCHHEM IIEHCHOHHOMN
Harpy3ku Ha «ousHec» [10, c. 81].

[IpaBuTenscTBa €BPONEHCKUX CTpaH JaBHO IIpe-
CJIE/IYIOT LIeJIb NEPESIOKUTh YacTh MOJTHOMOYHI U, CO-
OTBC€TCTBCHHO, OTBCTCTBCHHOCTH B cq)epe IICHCHUOH-
HOTro o0ecredyeHnsl Ha Iuiedn paboTomaTelniel, myTem
3arycka npo)eCCHOHANBHBIX CTPAaXxoBbIX cucTeM. Tak,
B ['epmannu, Bennko6purannu, Hunepnangax mokasa-
TCIIb TPYAAIIUXCA, OXBAYCHHBIX HTOIOJIHUTCIBHBIM
MIEHCUOHHBIM CTPaxoBaHHEM, cocTaBiseT cBbime 40%
(o cocrosinuto Ha 2012 rox). Taxke BHYyIIMTEIHHOMN
NPE/ICTABISIETCST BEJIMYMHA aKKyMYyJIHUpPOBaHHBIX B
YacTHBIX IEHCHOHHBIX (POHAAX cpencTB — B Hunepnan-
Jnax ¥ BennkoOpuTaHMM NaHHBIN IOKa3aTelb COCTAB-
nset 70% BBIL.

TeopeTnkn eAMHOTIACHO MPHUXOAAT K MHEHHIO,
YTO MECHCHOHHBIM YCIEX AKOHOMHYECKH Pa3BUTHIX
CTpaH 00yCIaBIMBaeTCI IMEHHO COUETAaHUEM TPEX CH-

CTeM TCHCHOHHOTO O0ECIICYCHUSI — PACTIPEACITHTEINb-
HOM, HAKONMUTEIbHOW IOCYJAapCTBEHHON M JAOIOJHU-
TEJIbHON HErocyJapCTBEHHOM.

B aroii yactu Poccuiickas @enepanus XoTh U Ie-
pEeHUMAeT €BPONEHCKUM OMBIT, HO OTHOCHUTCS K HEMY
KpaifHe ocTopoxHo. Tak, [leHcnonssIi ponn Poccun
OTHOCHT K YHCIY JOCTYIHBIX MEHCUN HAKOIHUTEIbHYIO
1 TICHCHIO TI0 TOOPOBOJIBHOMY (HETOCYIapCTBEHHOMY)
MIEHCHOHHOMY 00€CTIeYeHHIO [2].

HakonurenbHas neHcust — 3T0 eXeMecsyHas 1o-
YKM3HEHHAs BBIIJIaTa IEHCUOHHBIX HAKOIUICHHUH, Cop-
MHPOBaHHBIX 32 CYET CTPAXOBHIX B3HOCOB paboToaTE-
JIeH 1 10X0J1a OT UX MHBECTHPOBAHUSL.

OpHaKo, CyImIeCTBYET Psii OTPaHUYCHUI JUI XKe-
JIAIOIIMX MOyYaTh HAKOMUTEIHHYIO IEHCHIO:

e HaxkomnuTensHas TEHCHA MOXeET (OPMHPO-
BaThbcsa y rpaxkaaH 1967 roga poxXIeHUS W MOJIOXKeE
TOJIBKO B TOM CJIydae, €CI OHa Oblia BEIOpaHa UMH 10
2015 rona;

e V rpaxngan 1966 roma poxaeHus U crapiie
(hopMHpOBaHUE IIEHCHOHHBIX HAKOIIJIEHUH MOJXKET Ipo-
UCXOJMTh TOJBKO 3a CUET AOOPOBOJBHBIX B3HOCOB B
pamkax [Iporpammsl rocynapcTBEHHOTO CO(MHAHCH-
pOBaHUS NIEHCHOHHBIX HAKOIUICHWH, a TaKkXKe 3a CYeT
HaIpaBJICHUS CPEJICTB MAaTEPUHCKOTO (CEMEHHOr0) Ka-
NUTaJIa HA HAKOIIUTEIbHYIO IIEHCHIO.



38 JURISPRUDENCE / «COLLOQUIUM=JOURNAL»#23(47).2019

AHanu3upys HaKOMUTENIbHYI0 MOJEib MEHCUOH-
HOM CHCTEMBI, C CaMOr0 Hayaja CTAaHOBUTCS OYEBHII-
HBIM, 4TO €€ (DYHKI[HOHHPOBAHUEC MOXKET 3aKIIF0YaTh B
ce0e MHOTOUYHMCIICHHBIC PUCKH (YYaCTHUKH CHUCTEMBI
HECYT MOJHYI0O OTBETCTBEHHOCTH 32 BCE €€ MPOBaJbl,
rocyAapcTBO IpPH 3TOM OrPAHUYMBAET CBOIO POJIb
JUIIb FapaHTHEd MUHUMAIBHOIO pa3Mepa NEHCHU U
np.) [5, 9].

C HerocymapcTBEHHBIM IIEHCHOHHBIM OOecriede-
HHEM CHTyanus OOCTOWT emle ciokaee. YToOBI moIry-
4aTh IIEHCHIO TI0 HETrOCYIapCTBEHHOMY IOOpPOBOJIB-
HOMY NIEHCUOHHOMY CTPaXOBaHHUIO, B PAMKaX KOTOPOTO
Y POCCHSIH €CTh BO3MOXKHOCTH ()OPMHUPOBATH CIIE OJTHY
MIEHCHI0, OyIylIieMy NEHCUOHEPY HaJ0 3aKJII0YUTh J0-
TOBOP C HEroCyNapCTBEHHBIM IMCHCHOHHBIM (hOHIOM
(HII®) u B TeueHue onpenenEéHHOTO BPEMEHHU AeNaTh
JIUYHBIE B3HOCHI. JlaHHAsi MEHCHOHHAS CUCTEMa HOCHUT
HCKITFOYUTETHHO TOOPOBOIBHBIN XapaKTep.

[IpaBuTENECTBO AKTUBHO NPEAIPUHUMAET MEPHI
JUI TIPUBJICYCHHUS TPYAOCIIOCOOHBIX TPaKHaH B CH-
CTeMy IOOPOBOJBFHOTO IIEHCHOHHOTO CTPaXOBAaHUS.
Tak, Anatommii AKCakoB, BO3TJIABJIAIOIINNA KOMHTET
['ocynapcTBeHHO# JyMBbl 10 (PMHAHCOBOMY DPBIHKY, 3a-
SIBUJI, YTO TpaX<aHe, 3aKJIF0UMBIINE COTJIAIICHHUE C He-
rOCYJapCTBCHHBIMU TICHCUOHHBIMU (DOHIAMH C Hayaja
TEKYIETo roAa, OyayT MOIydaTh BRIILUIATHI Ha 5 JIET pa-
Hee YCTaHOBJIEHHOI'O 3aKOHOJATEeIhCTBOM BO3pacTa
BBIXO/Ia Ha TICHCHIO.

3t0, 6€3yCIIOBHO, TIO3UTHBHAS TCHICHIINS, HO, HA
HAaIll B3TJISA, OCHOBHAS Ipo0ieMa TaHHOTO BH[A IICH-
CHOHHOTO OOECIICYCHHUs 3aKII0YacTcs B HEOONBIIOH
JIOXOJIHOCTH OpraHU3alMi, KOTOPbIE MPOCTO HE MOTYT
ce0e MO3BOJIUTH OCYIIECTBIIATH JOTIONHUTEIHHBIC BBI-
IIaThl. DTO MOATBEPXKAAETCS NaHHBIMM, HPENOCTaB-
JneHHbIMM bankom Poccum U  NOATBEpPKIAECHHBIMU
Opuem I'opnuHBIM, BO3MIIABISIOMUM MHCTHTYT cona-
HaJln3a U MPOrHO3MpoBaHus. Tak, cOriaacHO IpUBEACH-
HOM mH(opManuK, Ha JaHHBIII MOMEHT B CUCTEME He-
rOCYJapCTBEHHOT'O TIEHCHOHHOTO 00ecneueH s yJ4acT-
BYET CBBIIIE 6 MWUIMOHOB Ipa)kJaH, HO, IJIABHBIM
00pasoM, 3To yncio GopMupyercs 3a cUeT COTPYAHHU-
KOB Kopriopauuid, cpeau koropbix P, 'aznpom, Jly-
KOMJ [8], T.e. OTE€UEeCTBEHHBIX IKOHOMHUYECKUX TUTaH-
TOB.

[IpuaUMas Bo BHMMaHHE TOT (DAKT, 4TO OTBET-
CTBEHHBIM 3aKOHOJATeNh HACTaWBACT HA MPEXIEBpe-
MEHHOCTH TIOJIBEJICHUS MTOTOB TICHCHOHHBIX M3MEHE-
HUH, TIepBbIe TIOCIEACTBHI peHOpPMAIIMOHHBIX HOBOB-
BeneHuit B Poccuiickoit @enepaiui MOKHO OLIEHUTH
yXKe cergac.

Hecmotps Ha TO, 9TO Kanermapuo 2019 rox eme
HE OKOHYCH, YK€ Ha CErOIHSAIIHUNA JeHb 3a(h)UKCUPO-
BaHbl MacCOBbIe YBOJbHEHMsI mopsaaka 600 Teicau
rpakJaH NpeAneHCuOHHOro Bo3pacTa. TpynoycTpoeH-
HBIE Tpaxkaane ctapure 50 et norepsum padoty, He-
CMOTpsI Ha BBEJIEHHBIE 3aIpeThl MpaBUTENbCTBA. J{JIst
poccuiickoro o0IecTBa 3T0 03HaYaeT MOTEPI0 KBAJIH-
(bUIIMPOBAHHBIX KAApPOB, a JUII 3KOHOMHUKH — CYIIIe-
CTBEHHOE COKpAIIEHHE HAIOTOBBIX MTOCTYTIIICHUH.

[TomuMo 3TOTO, HEOIATONPUATHEIC TOCIEICTBHS
JUIsl TPYAOYCTPOEHHBIX JIML IPEANEHCUOHHOIO BO3-
pacta NMpoOrHO3UPYIOT aHaIUTUKKH Poccuiickoil akaje-
MUU HApOJHOTO XO34MCTBA U TOCYIapCTBEHHON

ciy0bl mpu mpe3ugeHTe Poccuiickoit @enepanuu B
CBOEM JI0KJIafie «AHaNINU3 BIUSIHUS OBBILIICHUS IIEHCU-
OHHOT'O BO3pacTa Ha YpOBEHb OeHOCTH». ABTOPHI JO-
kiaga — 3xoHoMucTsl FOpuit I'opnun, Mapuna Kap-
neBa 1 Bukrop JIsSmok npuxoaaT K BEIBOLY O TOM, YTO
«YpoBeHb OETHOCTH Cpen MPEATICHCHOHEPOB, TO ECThH
KeHITNH 55—59 ner u myx4anH 60—64 ner, yBennaurcs
K KOHIly IEpEeXOJHOTO IEepUoAa MNEHCHOHHOW pe-
¢dopmer. K 2028 romy on moseicutes ¢ 4,2% B 2018
roxy 10 7,3% B yMepeHHOM crieHapuu 1 10 6,1% B om-
THMHCTHIHOM [6].

IlepcniexkTHBBI G1arOCOCTOSHUS JIUI HPEATEHCH-
OHHOTO BO3pacTa TaK)Ke BBI3BIBAIOT omaceHus. [y-
OvHa OeTHOCTH MaJIOMMYILUX Tpa)kIaH MPeANeHCHOH-
HOTO BO3pacTa M3-3a NEHCHOHHOH pedopMBI MOXKET
takxke yBenuuuthes. Ecnu B 2018 roxy aedumur mo-
XOJla TpaKAaH MPEJIEeHCHOHHOTO BO3pacTa COCTaBIIII
23% 0T MPOXXKUTOYHOTO MHHUMYMa TPYIOCIIOCOOHOTO
HaCEJEHHsI, TO Ha JACCSTHIH rox peopMsblI riryOuHa Oex-
HOCTH MOXET yBeIUUYUTHCS OT 34% 10 36%.

Crenyer ckaszaTh, YTO NEHCHOHHBIE H3MEHEHHS
OTpa3ATcs HE TOJBKO Ha IOTCHIHMAIBHBIX MEHCHOHE-
pax, 6IM3KUX K BBIXOY Ha 3aCITy>KCHHBII OTIBIX, HO U
Ha TPYAOCHOCOOHBIX T'pakaHax, B MEPCIEKTUBE KOTO-
peIX eme 15-20 et TpynoBo# nesTenbHOCTH. Tak, Ha
XX anpenbckoit MeXIyHapOJHOH Hay4HOI KOH(pepeH-
uuy Beicmiel mKoabl SKOHOMUKH dKcnepTsl u3 BIIID
MIPEICTaBUIN JOKJIAJ, Ha KOTOPON OLIEHIIN BIMSHUE
neHcHOoHHO# pedopmbl Ha BBII. MccnenoBarenu mpu-
LIUTA K BBIBOJY, YTO AONOJHUTENbHBIHN pupocT BBII B
pe3ynbTaTte peayM3aldd TEeHCHOHHOH pedopMbl B
2019-2025 rogax cocrasur He 6ouee 0,22 1.11., B 2026-
2035 romax — He 6omnee 0,15 m.m, mpu 3TOM ypOBEHB
cpenHeil 3apabOTHOI TIaTHI, IIPU €ro He caMOM Beco-
MOM TIOKa3aTelie Ha JJaHHBIII MOMEHT, IPOJOJIKHT pe-
rpeccupoBatk. [1o ornenkam mporrosuctoB BIIID, mox
BIMSHUEM JeMorpadudeckoro ¢GaxTopa MpH MPOYUX
PaBHBIX YCIIOBHMSAX CpenHsAs 3apaboTHas IIiaTa CHH-
surcs Ha 0,8% (2024 r. x 2018 roxy) [7].

[ToxBoas UTOT JTaHHOMY HCCIIEIOBAHHIO, MOXHO
ClIeJIaTh CJICTYIOIINE BHIBOIBI.

[lencnonnoe pedopmupoBanne B Poccuiickoit
denepanun — sBIEHUE 3aKOHOMEPHOE M HEOOXOANMOE,
CIIPOBOLIMPOBAHHOE PA3IIMYHOTO pojaa jaemorpadude-
CKHMH M 5KOHOMHYECKUMH (PaKTOPAMH.

Kak 1 B G0IBIIMHCTBE 3amMaHBIX CTPaH, IEHCHOH-
Has pedopma B PO nipecienyer nensb ctabuiu3anuy u
NPUaHUsl YCTONYUBOCTH rOCYAApCTBEHHOM MEHCUOH-
HOH cucreme. Ilpu 3TOM, poCCHMCKHMI 3aKOHOAATENb
n30pai He caMblil yJTaduHbIi BapHaHT pehOPMHUPOBAHUS
MIEHCHOHHBIM CHCTEMBI, HAuaB €€ C PE3KOro H BECOMOT0
YBEJIMUEHHUS BO3pacTa BbIXoJa Ha neHcuo. O4eBUIHO,
YTO JaHHas Mepa JUKTYeTCsl OOIMMH TeHAECHIHMIMHU
OOCP, B K0TOpO¥ pa3BUTHIE CTPAHbI JaBHO HEPEIIH
65-neTHHil pyOeX M BMXKYTCSl B HAIPaBICHUH JAJlb-
HEHIIero noBbIIIEHUS] BO3pAacTa BBIXOJA HA MEHCUIO —
10 67 u naxe 70 ner. OxHaKoO, LenecooOpa3HOCTh JaH-
HOM MepBl KaK [EPBOOYEPEAHON BBI3BIBAET HE TOJIBKO
IIMPOKHUHA OOIIECTBEHHBIN PE30HAHC, HO M MacCy Ipak-
THUYECKHX BOTIPOCOB.

Tak, Oosee 1emecoO0pa3HBIM C TOYKH 3pPEHUS
YIydIIeHUs] ICHCHOHHOTO 0JIaroCOCTOSHUS HACENICHNUS
U yBEJTMUEHUsI JOXOJHOM 4acTH NEHCUOHHOM CUCTEMBI
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BBIMVIAUT IOCTENIEHHOE YyBEIMYCHHE HOPMATHBHOIO
CTpaxoBoro Tapuda.

ITomumo 3toro, 6onee >pPEKTUBHBIM BBITIISAUT
yIOp Ha pa3BUTHE TUBEPCUPHUIMPOBAHHON MEHCHOH-
HOM CHCTEMBI, COYeTaroLel B cede CTpaxoBOH M HaKo-
MUTENBHBIM KOMIIOHEHT. [IpaBUTENBCTBO IpeNpHHH-
MaeT MEpbI, HaIIPaBJICHHbBIEC Ha MOBBIIICHNE TPUBICKA-
TENPHOCTH CpEIU TPaXIaH HETPAJUIUOHHBIX IS
poccuiickoro o0mecTBa IEHCHOHHBIX CHCTEM (HAKOTIH-
TENBHOW M HETOCYapCTBEHHOI ), OTHAKO, 3TUX Mep He-
JOCTaTOYHO W TIOTEHIHAJN, MPOIAEMOHCTPHPOBAHHBIN
€BPOIICICKUMHU rocyaapcrsamu, B Poccuiickoir ®ene-
panuu He peaau30BaH JlaXke HalloJIOBHHY.
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B cmamuve paccmampusaemcs npoyeccyaivhviii NOpO0oK nPou3so0Cmaea 0CMOmpa Kax Cle0CmEeHH020 Oeli-
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Abstract

The article deals with the procedural procedure of inspection as an investigative action. The author draws
attention to the urgent nature of the inspection of the scene, justifies the need for careful preparation for its pro-
duction, as well as the need for strict compliance with procedural issues.
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B xo11e Ipou3BOICTBA TIO YTOJIOBHOMY JIEITy OCY-
IIECTBIIAETCS TPOLECC MOKAa3BIBAaHUS, IENb KOTOPOTO
YCTaHOBJICHHE HAMYHS WIIM OTCYTCTBHSI OOCTOATENb-

CTB, 3aKperuieHHbIX B ¢T. 73 YIIK P® [1, c. 266]. Ilo-
JIy4eHHE 0Ka3aTelbCTB M0 YTOJOBHOMY M€y BO3-
MOYKHO HCKIIIOYHMTENILHO MOCPEICTBOM MPOU3BOACTBA
CIICZICTBEHHBIX JelicTBuit. CucTeMa CIEJCTBEHHBIX
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neiicrBuil 3akpennena B YIIK P® u pacupurensnomy
TOJIKOBAHUIO HE MOJJIECKHUT.

OpHUM M3 BaXXHEHIIMX CIEJCTBEHHBIX JIeHCcTBUI
SBJISIETCS. OCMOTP, MPEACTABISIIONIMN co00il nccneno-
BaHHE MECTHOCTH, OOBEKTOB, IPEAMETOB, JOKYMEHTOB
MyTEM MX HEMOCPEACTBEHHOTO BOCHPHTHS Al OOHAa-
pYyXeHHsS OOCTOATENBCTB, MMEIOIINX 3HAYCHUE IS
pacciemoBaHUs YTOJIOBHOTO jaena [2, c. 228].

OcMOTp camoe pacrpoCTpaHEHHOE CIIECTBEHHOE
JEWCTBHE, KOTOPOE NPOBOIMTCS MO ITOJABIISIOIEMY
OOJIBIIMHCTBY YTOJOBHBIX jen. [Ipu 3TOM OHO, Kak
MpPaBUJIO, ABISETCA INEepBOHAYAIBHBIM, TO €CTh OCY-
IIECTBISIEMBIM B IIEPBYIO OYEpeAb 110 MPUOBITHUIO Ha
MecTo npoucuiecTus. [Ipu aTom oOpariaeM BHIMaHUE
Ha HEJOIYyCTUMOCTh IOAMEHBI paccMaTpUBAEMOIo
CIEJICTBEHHOIO JEeWCTBUS CXOXUMHM C HUM OIlepa-
TUBHO-PO3BICKHBIMH MEPONPHUATUAMHU — UCCIICIOBaHHUE
IPEMETOB M JOKYMEHTOB, OOCIEIOBaHHE IOMEIIe-
HUH, 3[aHUM, COOpPYKEHUH, y4YaCTKOB MECTHOCTU U
TPaHCIOPTHBIX CpelcTB [3, c. 65]. B Takom ciiydae no-
JydeHHBIE pE3yJbTaThl J0Ka3aTeILCTBEHHOTO 3HAYe-
HUSI UMETh HE OYIyT.

OCHOBHBIM coJlepKaHUEM CJIEZICTBEHHOT O
OCMOTpa SABNIAETCS] YyBCTBEHHOE BOCTIPHUATHE CBOUCTB,
MPU3HAKOB OCMATPUBAEMBIX OOBEKTOB, UX COCTOSHHH,
CBsI3el MEXAY HUMH, a TaK)Ke oOHapy»KeHue U (puKca-
IUsT MaTepHAIBHBIX CIENOB IpecTymieHus. MmMenHo
6yarozmapst OCMOTPY JIUIIO, IPOU3BOIAIIEE PACCIEI0BA-
HHE, MOXET YSICHUTh OOCTAHOBKY, MEXaHHM3M H Mac-
mTad MPOM30IIeANIero. 3a4acTyo JHIO, ITPOU3BOAS-
€€ OCMOTpP, MOXET IOJIyYUTh JAHHBIE O JUYHOCTH
npectynHuKa [4, c. 79], KOTOpBIe menecoodpa3Ho UC-
MOJIb30BaTh B PACKPHITUM COBEPIICHHOTO YTOJOBHO
HaKa3yeMoro JISSIHHUS 10 TOPSIHUM ciieaM. B xoze npo-
M3BOJICTBA PACCMATPHBAEMOT0 CIIEACTBEHHOTO MAEH-
CTBHSI HAaXOJAT CBOE NPHMEHEHHE CIEAYIOIIHe Me-
TOJBI: HaOJIIOJICHNE, BOCIIPHUATHE, aHAIM3, CYXJICHHE,
JIeAYKTUBHOE W (WJIM) MHIYKTUBHOE YMO3aKIIOUYECHUE
[5, c. 204].

Kaxk n3BecTHO, OCMOTp — MOHSATHE 0OOOIIaromIee.
Ono o0beuHSIEeT B cebe HECKOIBKO BUIOB ITOTO CIIE/I-
CTBeHHOTo geicTBus. llenecooOpasHO  BBIAENATH
OCMOTp MECTa POUCIIIECTBHS, yIaCTKa MECTHOCTH, M0~
MEIIEeHUH, Tpyna, )KWINIIA, JOKyMEHTOB.

Boinee noppoOHO 0cTaHOBHMCS HA OCMOTpE MecTa
MPOMCIIECTBUS, TaK KaK OH sBIsieTcs Hambojee pac-
MPOCTPAaHEHHBIM B MPAaBONPUMEHUTEIFHON MpPaKTHKE.
Vka3aHHOE CIEACTBEHHOE JEHCTBUE COCTOUT B 00CIIE-
JIOBaHUH ITyTEM HENOCPEICTBEHHOTO BOCTIPHATHSA 00-
CTAaHOBKM MECTa IPOWCIIECTBHUS C IEIbI0 0OHapyxe-
HUS, QUKCAMK W U3BATHA CIENOB NPECTYIUICHUS U
YCTaHOBIICHHUSI OOCTOSITEIbCTB, MMEIOIIMX 3HAYCHHE
JUI IPUHATHA OpolieccyanabHOro pemenus. OH npoBo-
JUTCS Ha y4acTKe MECTHOCTU UJIH B IOMEIIEHUH, B KO-
TOPBIX UMEIOTCS cliefibl npectymiuenus. OcMoTp MecTa
MPOHUCLIECTBUS SIBJISIETCS] HEOTJIOKHBIM CIIEACTBEHHBIM
JIECTBUEM, MPOU3BOACTBO KOTOPOTO pa3peuieHo enié
JI0 BO30YXIEHHsI YTOJIOBHOTO Aena [6, c. 562], Hampu-
Mep, B CIIydasix, KOTJa Ha MECTe IMPOUCIIECTBHI 0OHa-
pY’KEH TpyIl YeloBeKa 0e3 SIBHBIX MPU3HAKOB HACHIIb-
CTBEHHOI cMepTH. DTO BIOJIHE ONPAaBJAHHO, TaK KaK
OTJIOKCHHE €ro MPOU3BOJACTBA O MOMEHTA MPUHSTHUS

COOTBETCTBYIOIIMX MPOIECCYAbHBIX PEHICHUH dpe-
BaTO yTPaToil N0Ka3aTeIbCTBEHHOW WHpoOpMaruu, a
TaKXkKe MPOMEUICHUEM B PacCICIOBAHUHU, YTO MO3BO-
JIUT JIUIaM, TIPUYACTHBIM K COBEPIICHHIO MPECTYILIC-
HUSI, CKPBITHCSL.

3aKoHOJaTeh MPUMEHHUTENEHO K OCMOTPY MeCTa
MIPOUCIIECTBHS 3aKPEIIII P MPOIETyPHBIX TPABHUIL,
COOIIIOJIeHNe KOTOPBIX HEOOXOOMMO Ui 00ecTieueHHs
JIETUTIMHOCTH TIONyYeHHBIX B XOJA€ HEro [oKasa-
TEJBCTB.

Bo-mepBrix, m3ydeHne OOHApYKEHHBIX B XOJE
CJICZICTBEHHOTO JICHCTBUSL OOBEKTOB TMPOU3BOIUTCS
HETMOCPEJCTBEHHO HA MECTe ero mpom3BojacTea. Ecmu
9TO HEBO3MOXHO BBHUJY Pa3JIMYHBIX OOCTOSATECIHCTB
(TT0Xast OCBEIICHHOCTH, CII0KHOCTh YCTPOWMCTBA MPE/I-
MeTa), TO OOHAPYKCHHBIC MPEAMETHI, TOKYMCHTHI U
T.I. U3BIMAIOTCSI, YMAKOBBIBAIOTCS, OINEYATHIBAIOTCS,
3aBEPSIOTCSA MOIIICHIO CIEIOBATENS M YIACTBYIOIIIX
mur (Hanmpumep, mousTee) [7, c. 139]. Tlogo6nas mpo-
[eypa Mo3BOJISET UCKITIOYUTh TIOJMEHY U3BATHIX 00b-
€KTOB, O0ECIIEYNBAaET BO3MOXKHOCTH ITOCIICAYIOMINX
SKCHEPTHHIX UCCIICTOBAHUH.

Bo-BTOpBIX, BCE 0OHAPYKEHHOE U U3BATOC MPE.Th-
SIBIISICTCS YYaCTHHUKAM OCMOTpPA, KOTOPhIE KOHCTATH-
pyOT (pakT MPHUBSI3KKA HANHACHHBIX MPEIMETOB K KOH-
KPETHOMY Y4aCTKYy MECTHOCTH WJIX TIOMEIICHHIO.

B-TpeThuX, 10 pe3yibTaTaM 0CMOTpa MecTa IMpo-
HCIIIECTBHSI COCTABIIACTCS MPOTOKOJ OCMOTpA, B KOTO-
POM HEOOXOMMO eTaIbHO OTPA3UTh XapaKTEPUCTUKA
OCMaTpPHUBAEMOTO MECTa, YYaCTBYIOIIUX B CIICACTBCH-
HOM JEHCTBHM IIHI, WHIWBHUIyaJbHbIC TPU3HAKU WU
0c00EeHHOCTH 00HAPYKEHHBIX U U3BATHIX MPEIMETOB.

O¢ddexTuBHOCTH paccMaTpUBAEMOTO BHIA CIIEH-
CTBEHHOTO OCMOTpa CIIOCOOCTBYET COOIIIOJICHHE KPH-
MHUHAJIHCTHYECKUX pekoMeHmanui. llemecoobpasHo
i epeHInpoBaTh OCMOTP MECTa NPOUCIIECTBUS Ha
TpH ATana: MoAroTOBUTEIbHBIHN, UCCIIEI0BATENbCKUI U
3aKJIFOUYUTEIBHBIN.

B pamkax mepBoro 3tamna ciieyer emie 0 Bbie3aa
Ha MECTO TPOWCIIECTBHUS BBITIOIHUATH P 3HAYUMBIX
NEWCTBUM:

1. mpu TMONyYeHUH TEPBUYHON HHPOpPMAIUU O
MIPOUCIIECTBHH LIEIECO00Pa3HO BEISICHUTH, OT KOTO OHA
MTOJTyYCHO, YTO HM3BECTHO O COOBITHH COBEPIICHHOTO
MIPECTYIICHUS.

2. mogo0paTh CyOBEKTHBIIN COCTaB IS IIPOU3BO-
CTBa CJICACTBEHHOIO NEHCTBUS — IMPHUIIACUTH CIICIHA-
JIUCTA, 00ECIICUYNTh YIACTHE MOHATHIX, B TOM YHCJIE C
MIPUBJICUCHHEM ONICPATHBHBIX COTPYIHUKOB IS OKa3a-
HUS COJICHCTBIUS, 00SCIIEYHB 3aKOHHOCTD MX IPOIIECCY-
anpHOTO y4acTus [8, c. 17].

3. ONpeNeNuThCS C TEXHUYSCKUMH CPEICTBAMU,
HEOOXOIUMBIMU JIJIsI IPOU3BOJICTBA OCMOTPA.

[To mpuOBITUM HA MECTO NPOMCIICCTBUS HACTY-
MaeT UCCIENIOBATEIbCKUIA 3TaIl, KOTOpBIE OoJiee Mmpa-
BHJIBHO HAYMHATH C 00IIero 0030pa, B mporecce KOTo-
pOTO OIpeeNAeTCS TOYHOE PACTIOTIOKECHUE MECTA TIPO-
HCIIECTBUSI OTHOCHTEIBHO KAKHUX-THOO IMMOCTOSTHHBIX
opueHTUpOB. Kak mpaBuiio, COCTaBIISIETCS MpEABapH-
TENBbHBIA IUIAaH MECTa MPOUCIIECTBUS — rpadudeckoe
n300pakeHNe MecTa MPOWCHIECTBUS, Kyda CieqyeT
BHECTH JIaHHBIE, 111 O0NIee JeTaIbHOTO M KOHKPETHOTO
YCTaHOBJICHHS BCEX OOCTOSITEIBCTB MPOUCIICCTBHIA HA
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JIAaHHOM y4YacTKE MECTHOCTHU: KOJINYECTBO KOMHAT, pac-
MOJIOXKCHUE MEOEITH, MECTO OOHAPYIKECHUS TPyIa U T.II.

Ha 3aknrountenbHOM 3Tamne coCTaBIseTCS MPOTO-
KOJ OCMOTpa MeCTa MPOUCUIECTBUSI, MPOU3BOIUTCS
U3BATHE HEOOXOAUMBIX 00BEKTOB, YYACTHUKU TAHHOTO
CJICZICTBEHHOTO IEHCTBHS 3HAKOMSTCS C IPOTOKOJIOM 1
MPWIOKEHUSIMI K HEMY, YTO YIOCTOBEPSIOT CBOEH
TIOJIITHCHIO.

B cootBercTBHHM co cT. 166, 167, 180 YIIK P®D BO
BBOJIHOM YaCTH MPOTOKOJIA MECTA MMPOUCIIECTBHUS YKa-
3BIBAIOTCS YHCIIO, MECALL, TOJl, MECTO (TOPO/I, TOCETIOK)
MPOM3BOJICTBA, BpEMsl Hauaja U OKOHYAHUS OCMOTpa
MECTa MPOUCIICCTBHSL, TOJKHOCTD, (JaMUIIHs U MHHUIIU-
aNbl JIAIA, OCYHMICCTBISBINETO OCMOTP, (haMUIuu M
WHUIMABI BCEX YYaCTHUKOB CJIEICTBEHHOTO OCMOTpA,
a TPU UX HEOOXOMUMOCTH WX ajpeca U KOHTAKTHBIC
JlaHHbIe. B 3TOM %e 4yacTu yKa3bpIBaloTCA TOUYHOE MECTO
ocMOTpa (B CIy4asx OCMOTpa MECTa HMPOWCIICCTBHUS B
JIOME YKa3bIBaIOTCS TOYHBIM ajpec, a eCId Ha OTKPHI-
TOW MECTHOCTH, OTMEYAIOT OCHOBHBIC OPHEHTHPHI, T10
KOTOPBIM MOKHO OTIPEACIHTh, T/Ie HaXOAUTCS TaHHOE
MecTO (BOJOHAIIOpHBIC OAITHU, HACEIEHHBIC ITYHKTHI 1
T.I.)) ¥ B KaKHUX YCJIOBHSIX IPOBOIMICS (IIOrofa, OCBe-
IIEHHOCTH).

OTHOCUTENBHO OMKCATEIHLHON YaCTH B 3aKOHE (4.
2 ct. 180 VIIK P®) umerotcs nuuibs Haubosee ooduue
YKa3aHHs O TOM, YTO B HEM OIMCHIBAIOTCS BCE JEH-
CTBHSI CJICIOBATEIIS, a TAK)KE BCE OOHAPY)KEHHOE B TOM
MOCJIEIOBATEIEHOCTH, B KAaKOW IIPOBOAMIICS OCMOTP [9,
c. 55].

[pu cocraBieHUH MPOTOKOIa HEOOXOIUMO TOJTb-
30BaThCA OOMICTIPUHATON TEPMHHOIIOTHEH, YTOOBI HE
BO3HHKAJIO IyTaHUIIBI U TIP00JIeM B YSICHEHUH CMBICTA
3a()UKCHPOBAHHBEIX B 3TOM IIPOIECCYaTbHOM [OKY-
MEHTE CBEJICHMUII.

B 3axmoueHnn onmcateabHOW YacTH MPOTOKOJA
OCMOTpa MECTa TMPOUCIIECTBUS TEPEUUCISIIOTCS BCE
U3BbATHIC 06’[)6KTI)I C YKa3aHUEM cnoco6a U3BATUA U
YIaKOBKH, U BCE 3TO (PUKCUPYETCSI MOCPEACTBOM (HOTO-
U(HMIH) BUACOCHEMKH U APYTUX IIOUCKOBBIX IPUOOPOB,
CPEICTB KOIMPOBAHHS CIEIOB, a TAK)KE COCTaBICHUEC
TUTAHOB U CXEM.

[Ipu npaBUIFHOM, CBOEBPEMEHHOM H TPaMOTHOM
MPOM3BOJICTBE OCMOTP MECTa INPOUCIIECTBHS I03BO-
nseT oOHApYKUTh, UCCIEIOBATh U 3aKPEIUTh JOKa3a-
TEJIHCTBA, YCTAHABIUBAIONIUE COOBITHE MPECTYILICHHS
N BUHOBHOCTH KOHKPETHOI'O JIMIIA, BBIABUTH O6CTO$[—
TEJIHCTBA, CIIOCOOCTBOBABIIIME COBEPIIEHUIO TIPECTYII-
nerusi. CBOEBpEMEHHO TPOBEIEHHBIH OCMOTpP MeECTa
MMPONCHICCTBUA TTO3BOJIACT HE TOJIBKO Saq)HKCPIPOBaTB
CIeIBl MPECTYIUIEHUs, HO M YSCHUTH 0OCTaHOBKY CO-
BEpPILICHUS MPECTYIUICHHUS, MEXaHU3M H MaclTad ero
COBEPILIEHUSL.

OpnHako HapylIeHUs! MPOLECCYalbHOro MOpsAKa
MPOBEACHUS U O(POPMIICHHS OCMOTpa BIEKYT 32 cO00i
HEeraTUBHbBIE MOCJEACTBUS sl Mpolecca MPOU3BOJI-
CTBa IO YrOJOBHOMY JeNy, CpeOud KOTOPBIX MbI
CKJIOHHBI OTMETHUTH IPU3HAHNE HE3aKOHHBIM COOTBET-

CTBYIOILETO cieAcTBeHHOTro nerctus [10, ¢. 57] u He-
BO3MOKHOCTb HCIIOJIb30BaHMS B IPOLIECCE TOKa3bIBa-
Hust [11, ¢. 131] Bcex 0OHapy»EHHBIX U U3BATHIX 00b-
€KTOB.
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Abstract

This article is devoted to some features of the organization of small and medium-sized enterprises in Russia.
The article deals with the important role of small and medium-sized businesses in the development of Russia's
economy. They are characterized by high dynamics, flexibility, innovation activity, the ability to quickly create
new industries and jobs. Their activities contribute to the social, industrial, infrastructural development of the

regions, so this sector is one of the priorities of the state support at the federal and regional levels.

Knrouesvte cnosa: manoe u cpednee npeOnpuHUMAamenbCmeo, 20Cy0apcmeeHHoe pe2yiuposanue, npeonpu-
HUMamenbCKasl ()eﬂmeﬂbHOCmb, Cyﬁ'beKInbl, HoOpmMamueHo-npasosoe obecneyenue.
Keywords: small and medium enterprises, state regulation, entrepreneurial activity, subjects, legal and reg-
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Mauplii ¥ cpeHui OM3HEC UTPaeT BAKHYIO POJTb
B DKOHOMHMKE MHOTHX CTpaH, TaK KaK CIHOCOOCTBYeT
CTPYKTYPHOH IIEPECTPOMKE IKOHOMHUKHU IIyTEM CO3/a-
HUSl HOBBIX PabOYMX MECT, BBIIIOJHEHUS CTICIIMATU3U-
POBaHHBIX (YHKIIHH, B TOM YHUCIIC WHHOBAIMOHHBIX U
CyOTIOIPSIAHBIX, MPOGECCUOHATIBHOTO POCTA MPETPH-
HUMaTenel 1 GopMUpOBaHHS CpPEeTHETO Kiacca.

B sxoHOMEKe Poccnu cyOBEKTHI MaJoro U Cpe-
HETO0 IpEeATNPHHAMATEIHCTBA HMEIOT CPABHUTEIIFHO HEe-
Oonpmoit yaenbHbIH Bec. [1o cTaTHCTHIeCKUM TaHHBIM
Ha 2018 roxg B P® Opwio 3aperucTpupoBano 5,6 MITH.
Takux nOpeanpuatui, a ux nons B BBII cocraBuia
0k0510 29%. CTOUTh OTMETHUTbH, YTO B SKOHOMHUYCCKH
pa3BHUTHIX cTpaHax, Takux kak CIIIA, ctpanax EC, He-
KOTOPBIX a3MaTCKUX CTpaHaX, JaHHBIHA [TOKa3aTelb Ba-
poeupyetcst ot 40% 1o 60%. Hanpumep, B SAAnornu noust
Masoro 6usHeca coctaBisieT 90% OT yucia Bcex npej-
OpUATHH, Ha HUX mOpuxomuTcs okomo 55% BBII
cTpaHbl. 1 4eM BIIIe TaHHBIN TIOKa3aTelb, TeM OBICT-
pee u 3¢(exTHBHEE TOCYIapCTBO CIPABIISETCS C KPH-

3MCHBIMHU CUTYAIIMSIMH. DTO CBSA3aHO C TEM, YTO IO CTa-
TUCTHUKE MMEHHO B KPU3UCHBIH Mepro B chepe Maaoro
Ou3Heca HaOIIOJaeTCs MOJAbEM U MAaKCUMU3AIMS BCEX
OCHOBHBIX IKOHOMUYECKHUX MoKazarenei [1].

B ctpykType cyOBEKTOB MAJIOTO U CPEAHETO MPE-
MPUHUMATENHCTBA HAWOONBIIYIO OO COCTABIISIIOT
WHAWBUIYaNbHBIE TpeanpuHuMaTena —  62,8%,
ocranbHas 4acte (37,2%) mpencraBileHa IOpHIMYE-
CKUMH JTUIIaMH, KOTOPBIE B CBOIO OYepedbh UMEIOT B
CBOEM cocTaBe MHUKpomnpeanpustus — 32,7% , Manble
npeanpustas — 4,2% u cpeguue npeanpustust — 0,3%.

UYro kacaeTcss HHANBHIYATBHBIX MPEIIPUHIMATE-
JIeH, TO WX YUCIO cokpamaetcs: ecau B 2016 romy ux
HaCYMUTHIBAIOCH OKOJIO 4 MiH., To B 2017 romy u3-3a
TIOBBIIIEHUS] CTPAXOBBIX B3HOCOB MX KOJUYECTBO CHH-
3unoch Ha 12,5% wu cocraBuio 3,5 muH., B 2018 roay
WX YHCIO TPOJOJDKAIO COKpAIaThCs, XOTsA U Ooiee
HU3KUMHU TEMIIaMH, TaKUM OO0pa3oM, 3aperHCTPHPO-
BaHHbIX UII crano 3,38 miH.

JluHaMuKa KOJHYECTBA MalbIX M CPEOHHX
MIPeIIPHUATHH 3a peacTaBieHb B Tabmume 1.

Tabimma 1
Yncsio MaJIbIX U cpeqHux npeanpusituii B 2015-2018rr. (Ha KoHel roga), Thic. [2]
Ton
2015 2016 2017 2018
Mansle npeanpusTus 1644,3 1836,4 2003 2063,1
Cpenuue mpeanpusTHs 25,2 15,9 13,8 13,7
Hroro 1669,5 1852,3 2016,8 2076,8
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Kak BuAHO M3 mNpUBEICHHBIX BBIIIE JAHHBIX,
YHUCJIO MaJIBIX NPEANPUATUN B TEUEHUE BCErO paccMar-
pYBaeMOro mepuojia UMENO0 TEHACHIUIO K MOBBIIIE-
HUIO, B TO BpeMsI KaK KOJIMYECTBO CPEAHUX MPEIIpHUs-
TUH cHIKanock. Ho, HEeCMOTps Ha TaKyl0 OTpHULIATENb-

MIPOJOJDKAIIO YBEITMYUBATHCS, B HAMOOJBINCH CTCTICHU
3a CYET POCTa YKCIIa MAJIBIX MPEIPUITHIA.

Ecmu 00paTHTh BHUMaHKHE HA KOJUYECTBO MaJIbIX
u cpeanux npeanpusituét B 2017 u 2018 romax, To
MOHO 3aMETHTb, UTO JTUHAMUKA [TOKa3aTesel o BceM

HyI0 [OWHAMHKY, o0Omee dYHCIO TPEANPHATHH  BHUIAM NPEANpPUATHI OblIa 09eHb CIa00M.
35000 130,2% — T 140,0%
122,5%
116,6%
30000 120,0%
. 25000 100,0%
b4
=
g 20 000 - - 80,0%
g 15000 60,0%
3
O 10000 + - 40,0%
5000 - 20,0%
1 : 0,0%

Pucynox 1 Junamurxa obopoma manozo u cpednezo 6usneca 8 Poccuu ¢ 2015 no 2018 zz., man. py6neil.

Ha mnpe.ncra.Bne.HHOW Ha puc. 1 nuarpamme
BUJIHO, 4TO B 2018 roy 000pOT NpeAnpusITHi Majoro
U cpeHero ousHeca Beipoc Ha 30,2% 1Mo cpaBHEHUIO C
2015 rogom, 1 TakuM 00pa3oM, Ha IPOTSDKEHUU BeeX 4
JIeT JaHHBIA TIOKA3aTeNb YBEPEHHO MMOBBIIIATIC.

[pemnpustast Manoro W cpegHero Ou3Heca
MMEIOT HEPaBHOMEPHOE TEPPUTOPHUATBHOE pacmpere-
JIeHWue BHYTpH cTpaHbl. Hanbosbiee KoIMIecTBO Ma-
JBIX W CPeIHUX NPEeNNpUsITHI CKOHIEHTPHPOBAHO B
IentpansaoM dheaepansHOM okpyre (okoio 33%), na-
nee unet IlpuBosmkckuii denepansHbiii okpyr (19%),

CeBepo-3amanueiii u  Cubupckuit  (denepanbHbie
okpyra (14% wu 12% cootBercTBeHHO). Ha mosmto
OCTaJILHBIX YeThIpeX peruoHoB (Ypanbsckuii, CeBepo-
Kagkasckuit, FOxxHbIii u JlanbHeBoCTOUHBIN (henepaib-
HBIE OKpyTa) NpuxoauTcst 22% Bcex MPeANpUusITHN Ma-
JIOTO U CpeHero Ou3Heca.

OtpacieBasi CTpYKTypa TPEANPUATHHA Malloro U
cpenHero OM3Heca He MpeTepIeBala 3HAYNTENbHBIX U3-
MEHEHHH B T€UEHHE IOCIeaHNX JeT. boiee moapooHo
JTaHHas CTPYKTypa MpeJCTaBlIeHa Ha pucC.2.

Ceasckoe Hobera
Tpyrue Buast X03AlCTED, 0X0TA E;:[:-:::;i_
H JecHOe :
JeATeJbLHOCT! — NpOHZEOICTED B
9% 304 pacmpeleIeHEe
o 31eKTPOIHEPrHH,T
nmepanmuH c 433 H BOJbI
HeJBEIMEIM 1% !
HMYIIECTEOM, Ob6padaTeIBamu
apeHJa B € NpPoHZE0ICTEA
OpeoCTABIEHEE B 0% ?
YCIYT CTpoHTeILCTEO
200 129
Tpancmopt 1 OnTosas u
— PO3HETHAA
7o, TOProBas

30%

Pucynox 2 Ompaciaesas cmpyxmypa npednpusmuii manozo ousmeca ¢ 2018 2. [3].

Hewnsmenno nanboiee nonyJsipHbIMU BUJaMU [i€-
ATCJIBbHOCTU OCTAIOTCA ONITOBAd U pPO3HUYIHAS TOPIOBJIA

(ux nons B 2018 r cocraBmiia 39% ot obuiero uncia
NIPEANIPUATHI), 32 HUMHU CJIEAYIOT HpEJ0CTaBIICHHUE
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YCIYyr ¥ ONEpalMyd C HEABIKUMBIM HMYIIECTBOM
(20%), ctpouTtenbctBo (12%), oOpabaTbiBatoIIKe IPO-
u3BoacTBa (9%) HauMeHbluii ynenbHbI BeC UMEET
CeJIbCKOE X03UCTBO (3%), T0OBIYA TOJIE3HBIX UCKOTIA-
EMBIX U TPOU3BOCTBO 3j1ekTpo3nepruu (1%), oopaso-
BaHUE, 3/I[PaBOOXpaHEHNE, COMAIBHBIC YCIYTH H IPY-
THE BAIBI IEATSIFHOCTH B CyMMeE HMEIOT JI0JTI0 B 9%.
[To uToraM NMpOBEIECHHOTO aHAJHM3a MOXHO CIe-
JaTh BBIBOA O TOM, YTO 3a IOCJICTHHE HECKOJBKO JET
CyOBEKTHI MAJIOTO U CPEIHETO MPeIIpHHIMATEIBECTBA
MIPO/IOJDKAIOT Pa3BUBATHCS M HAOMPATh OOOPOTHI, O
HaKO CYIL[ECTBYET OIpeieJIeHHbIe TPOOJIEMBI, KOTOPBIE
OLIYTHMO CKa3bIBAIOTCS HA UX JESTEIHLHOCTH.

B Poccuiickoii dexpepanun copMupoBaHa MHO-
rOKaHajbHas CHCTEMa TOCYIAapCTBEHHOW M MYHHIIH-
MaJIbHOM MOAJIEP)KKH CYOBEKTOB MaJloro U CPEIHEro
MIpeANPUHIMATEIbCTBA, BKIIOYaromas B ce0s IIUpo-
KHH Kpyr MHCTPYMEHTOB ()MHAHCOBOW, MMYIIECTBEH-
HOM, MH()OPMAITIOHHOHN 1 HHOH ITOIICPKKH.

B pesynbraTe cHmkeHus ¢puHancupoBanus Deme-
panbHOM MPOrpaMMBbI TOANEPKKH MaJIoTO M CPETHETO
MIpeaIpUHIMATENBCTBA, CyOocuann cyorexTaM Poccwii-
ckoil denepaury 3HaAYUTENBLHO COKpAIEHBI, 110 CPaB-
Henuio ¢ 2015 rogom (~ Ha 30%) (Tabnuma 2).

Tabiuma 2
®unancuposanue IIporpammel B 2018 roxy
Cy6cuaun Ha | CoduHaHCHUpOBaHUE
noanepkky MCIT 00BEKTOB
KaIUTaJILHOTO
CTPOUTENHCTBA.
O0veM  OIODKETHBIX ~ ACCHTHOBaHUH  (emepanbHOTO
OromKeTa B COOTBETCTBHM  C  TOCYIapCTBEHHOH 14,8 mapi. py6rcii 1,9 mpa. pyGucit
nporpammoii  P®  «DkoHOMHUECKOE  pa3BUTHE U
WHHOBALIMOHHAS SKOHOMHKA»
CoxpaleHHBIN MunduaOM Poccun 00BeM,

ron

MIPeICTaBICHHBIA B MpoeKkTe 3akoHa o Oromkere Ha 2016

11,2 mupn. pyGureit 1,66 mupn. pyOureit

IIpexycmorpeno ®PHC nHa Beaenue peectpa MIIC

0,6 mupn. pyOneit -

TIpeIIPUHUMATENb)

IIpenycmorpeno Pocmononexu Ha mnporpamMmy «TbI-

0,25 mapa. py6aeit -

Wroro k pacnpeneneHuo

10,6 mupa. pybneit 1,66 mupa. pybneit

I'ocynapcrBennas nonutuka P® noapasymesaer
PS JIBTOT, eIl OM3HEeC BeJeTcs B TakoM (popmMare, Kak
MpenpHUsITHE MaJIoro Ou3Heca. DTO TaKKue, MEPHI Kak:

— JIBTOTHBIE HAJIOTOBBIE PEXKHUMBI;

— YHPOLIECHHEIE CTaHJapTHI,
HAJIOrOBOT0 u OyXxranarepckoro
CTaTUCTUYECKOTIO THIIA OTYETHOCTH;

— ITOTHI, Kacaroluecs IOpsJKa pacyeToB B
o0J1acTH MPUBAaTH3UPOBAHHOT'O NMYIIIECTBA;

— OTBeJieHHuEe 0CO0O0W poJM MajbiM OHU3HECaM B
cdepe roc3aKyIoxk;

Kacarouuecst
YUETOB,

— (pHAHCOBAs MOJICPIKKA OU3HECOB;

— MHOTO pOJa MeEpbhl, YMNPOUIAIOINE BEICHHE
ousneca pupmam kareropuu MCII.

HecmoTpst Ha TO, YTO KOJIMYECTBO MAJIbIX U CPEJI-
HUH TpeAnpusTuil exerogHo pacret (B 2015 roxy xo-
JIUYECTBO MaJbIX opraHm3anuii cocrasisuio 2 003 038
enuauI, a B 2017 roxy yxe 2 103 780 enuHumb!), 00-
mee KOJMYECTBO YOBITOUHBIX MPEANPHUITANH HEYMO-
JIUMO yBeu4IuBaetcs [2]

Tabaumna 3
Pacnpenesnenne MaJIbIX U CPEIHHI MPEANPUATHI 10 (UHAHCOBBIM Pe3yJabTaTaM
B TOM YHCIIE.

Tox Yucno npeanpusTui MPUOBUTEHBIE TIPEAIPUATHS yOBITOUHBIE TIPEATIPHATHS

(Bcero) 4KCII0 50| CyMMa NPUOBLIH, YHCIIO 50| CyMma yOBITKa,

MPEANPUATHIA MJIH. pyO. NPEANPUATHI MUIH. PYyO.

2015|602 698 496 030 82,3|1 256 205 106 668 17,7305 994
2016|1 344 849 1082 082 80,5|2 093 226 262 767 19,5(656 174
2017|1530 294 1219954 79,7|12 548 634 310 340 20,3|1 337 684

OCHOBHBIMH HEIOCTATKAMHK FOCYIapPCTBCHHOM CH-
CTEMBI MOACPKKH MAJIOr0 ¥ CPEIHEro MpeANpPHHIMA-
TEJILCTBA SIBISIOTCS:

1. HecoBepuieHCTBO HOPMAaTHBHOM IPaBOBOIt
0a3bl rOCYIapCTBEHHYIO MOIJICPKKY MAJIOTO U Cpel-
HETO MPeIIPUHIMATEIbCTBA,;

2. HecTaOWIBHOCTH M HEIOCTATOYHOCTHh (PMHAH-
CUPOBAHUS MEPONPUITHHA MO MOIIACPKKE MAajIoro

CPEIHEro MpeaIpUHIMATENbCTBA Ha (elepaIbHOM,
PErMOHaJIbHOM U MYHULIMIIAJIBHOM YPOBHSIX;

3. HemocrarouHoe pa3BuTHE OOBEKTOB rocynap-
CTBEHHOW M MYHHIHIAIBHOW MH(PACTPYKTYpHI MOJI-
JEPKKH MaJIOro U CPEJHETO NPEAIPUHUMATEIILCTBA;

4. Bricokast HaJIoroBast Harpy3Ka Ha MpeIpHsTHS
MaJIOTO M CpeJlHero OM3Heca U aMUHHUCTPATUBHBIE Oa-

pBEpHI;
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5. Hepocratounas nH(opManmoHHas IIOMOILb,

6. OTcyTCTBHE KOMIUIEKCHOTO aHaU3a II0TPeOHO-
CTel MaJbIX U CPeTHUN NPEeNIPUSITUIl 1 MOHUTOPUHTA
pE3yJIbTaTOB TEX HPEANPUSATHH, KOTOpBIE MOIYYUIIN
MOJJIEPIKKY;

7. OTcyTcTBUE YETKOH pa3padOTKU Mep CTUMYIIH-
pOBaHUS WHBECTHINH B MajoM OnzHece CymIecTBYIO-
e YKOHOMUYECKHE CIOKHOCTH BEICHHUS OM3HECa U
BO3HHKAIOIME NPOOJIEMBl Pa3BUTUS Maloro U Cpei-
HEro NPeANPUHAMATEIBCTBA II0KAa3hIBAIOT HU3KYIO pe-
3yIbTaTUBHOCTH HOAAEPKKH CO CTOPOHBI TOCYIapCTBa

[loaBoxs WTOr, MOXKHO CKaszaTh, YTO Majbli U
cpenHuii 6buzHec B Poccun He Tak IMPOKO pa3BUT, Kak
B IPYI'HX CTpaHax, HO €ro Bce Ooiblliee 1 Oosblee pas-
BUTHE MOJKET MPHUBECTU K POCTY OJIaronoiydus Hace-
nenust. bonbiue Hanexpl, 0€3yCIOBHO, BO3JIAraloTCs
Ha rocynapctBo. Ho He crouT 3a0bIBaTh O pa3BUTHUU
MH(POPMALMOHHBIX TEXHOJIOTHH, BeJlb HEKOTOPBIE MPO-
eKTBI MOT'YT KapJHHAJIBHO H3MEHHTb TI0JI0KCHUE HEKO-
TOPBIX IKOHOMUYECKUX CyOBEKTOB
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Annomauusn

B usnooicennoti cmamve paccmompenvl 20¢y0apcmeenas U He2ocyOapCmeeHHas. IKCHepmu3sl, nposedeH
cpasHumenvublll ananus ux pabom. I[Ipeocmasnena cmamucmuka opeanusayui Ha ochoge dannvix EPI3. Beco
UBNIOIHCEHHDBLIL MAMEPUAT NO3BOSEN COENAMb BbIB00O O NPEUMYWECMBax pabomvl KAHCOOU U3 OP2AHU3AYUL.

Abstract

The article deals with state and non-state expertise, a comparative analysis of their work. The statistics of the
organizations on the basis of data of ERGZ is presented. All the above material allows us to draw a conclusion

about the advantages of each of the organizations.

Knroueswvie cnosa: HpO@KmHaﬂ OOKymeHmauuﬂ, eocydapcmeeHHaﬂ IKCnepmu3a, Heeocy()apcmeeyﬂaﬂ JKC-

nepmu3a, CpaGHMMEJZbelﬁ aHanus.

Key words: Project documentation, state expertise, non-state expertise, comparative analysis.

Ilepen Bo3BenmeHnem u (WIIM) PEKOHCTPYKIMEH
00beKTa KalWTaJIbHOTO CTPOWUTENHCTBA WM JIMHEHU-
HOTO OOBEKTa, BBIMONHACTCS pPa3padOTKa apXHUTEK-
TYPHO-CTPOUTEIBHON YacTH, B BUJI€ IPOCKTHOU JIOKY-
MeHTanuu. Pa3paboTka u moaroroska [1/] (mpoekTHas
JOKyMEHTaIus) Beaercs B coorBercTBiu ¢ 87 [locta-
HoByieHUeM [IpaBurenscTBa PO, B KOTOPOM 4ETKO YKa-
3aHBl TPeOOBAHUS JUI Pa3pabOTKN IOSICHUTEINBHON U
rpadudeckoi yacteit, mo kaxmomy pasaery [1]1.

CrenoBarenbHO, IPOEKTHAS TOKYMEHTAIUS — J10-
KyMEHT YCTaHOBJIEHHOTO 00pa3Iia, KOTOPBIA COAEPIKUT
pelIeHNs U XapaKTepUCTUKU 00bEKTa, B COOTBETCTBUU
C KOTOPBIMH OH OYZIET KCILTYaTUPOBAThCS 1O MOMEHTA
PEKOHCTPYKITHH.

OkcrnepTu3a MPOCKTHON JOKYMEHTAalluM- 3TO
OLIEHKA COOTBETCTBUS MPOEKTHOM TOKYMEHTALUU Tpe-
0OBaHMAM TEXHMYECKHX PErJIaMEHTOB, a TaK XKe pe-
3yJIbTaTaM MHXEHEPHBIX U3bICKaHUH. E€ MoryT nmpoBo-
JUTh KaK rocyJapCTBEHHBIE, TAK U HErOCyJapCTBEH-
Hble opranuzauuu [1].

B anpene 2012 roga HerocyaapcTBeHHas SKCIEp-
TH3a SABJISIETCS OUIIHATIEHON TPOIIeYPOi, HEOOXOaH-
MO JUIA TIOJTyYeHHs pa3pelieHHst Ha CTPOUTEIHCTBO,
coryacHo 3akoHy Ne 337-®3 ot 28 Hos6ps 2011 roga.

Beenennniii B AetictBue ¢ 1.04.2012 Ne 337-D3,
«O BHECEeHHE M3MEHEHHH B I'PaJloCTPOUTEIBHBIN KO-
nekc Poccuiickoit denepanuy U OTAENIbHbIE 3aKOHOAA-
TenbHBIe akThl Poccuiickoit denepanmmy» pakTHIECKH
YPOBHSI B IpaBaX TOCYJApCTBEHHBIE U HErocyuap-
CTBEHHBIE SKCIEPTHBIE OPraHU3aLNHU, KOTOPBIE CIELH-
ANM3UPYIOTCS Ha MPOBEACHUU JKCIEPTU3 MPOEKTHOMN
JIOKYMEHTaILUH.

OKcrepTr3a TPOEKTHOW JOKYMEHTAI[MH perja-
MeHTupyetcst cratbeit 49 1m.2,3 u n.3.1 I'pK P® u B
«[Tomoxxenne 06 OpraHM3anyy U MPOBEACHNH ToCyaap-
CTBEHHOM SKCNEPTU3bl IIPOEKTHON NOKYMEHTALUU U
pe3yIbTaTOB WH)KEHEPHBIX HM3BICKAHUH», yTBEPKICH-
HOM rtoctaHoBiieHHeM [IpasurensctBa PO ot 05 mapra
2007 roga Nel45.

B cootBerctBum ¢ n 5.1 c1.6, u.3.1 c1.49 I'pano-
CTPOUTENBHOTO Kojekca PD, 3acTpoilyk B npase ca-
MOCTOSITEIEHO BBIOPATh AKCIIEPTHYIO OPTaHHU3ALHIO, 38
MCKITIOUYEHHEM CITy4aeB, KOTaa st 00beKTa KaruTaib-
HOTO CTPOMTENbCTBA 00s3aTeNlbHA TI'OCYAapCTBEHHAS
aKcriepTu3a [2].

ITocne nposepku IIJl, sxcnepTHast opraHu3anus
BBIIACT TOJIOKHUTEIHHOE (OTPHUIATENLHOE) 3aKITIOUe-
HHE, KOTOPOE BJIMSIET Ha JaJbHEHIIee pa3BUTHE 00b-
€KTa.

IIpu momy4eHHMU OTPULATEIBHOIO 3aKIIOUEHHUS,
NIPOEKTHass JOKyMEHTalus TpeOyeT HUCIpaBIeHUs
HE0YeTOB, TEXHWYECKUX U KOHCTPYKTUBHBIX pelle-
HUM, )11 HOBTOPHOT'O 3aX0/a Ha MPOBEPKY.

MHorue 3aka3uuKy HE XOJAT OTXOJUTh OT TOCy-
JAPCTBEHHBIX HOPM, YCTOEB CIIOKHUBILUXCS B CTPOU-
TENBHON cdepe W OTHAIOT HPEANIOYTEHHE TOCyAap-
CTBCHHBIM OpTaHaM, 00XO.sl HETOCYAapCTBEHHBIC Op-
raHu3aluu.

IIpoBeneM CpaBHUTEIBHBIM aHAIU3 MEXAY TOCY-
JIapCTBEHHOM U HErOCyNapCTBEHHOM 3KCIIEPTU30H.

OOBeKTHl (PMHAHCHPYEMBIE U3 TOCYIAPCTBEHHOTO
OrO[KeTa, JOJDKHBI MMPOXOANTh HCKIFOUUTEIBLHO TOCY-
JapCTBEHHYIO DKCIEPTH3Y, B OCTAJbHBIX ClIy4yasdXx 3a-
Ka34yMK caM B IIpaBe BHIOMPATh IKCIIEPTHYIO OpraHu3a-
LIUIO.

locynapcTBEeHHYIO 3KCHEPTU3Y MOXKHO IPOXO-
JUTh UCKIIIOYUTENILHO [0 MECTY HaXOXJIEHUSI CTPOU-
TENBHOI'O Y4acTKa, B TO BPEMsl, KaK HErocyJIapCTBEH-
Hasl, JaeT BO3MOXKHOCTb MPOXOKICHUS KCIEPTU3I B
moboM pernone PO [3].

®uHaHCOBas CTOPOHA 3aKIIOYAETCS B TOM, UYTO
rocyJapCTBEHHas JKCIepTH3a paboTaeT MO I[eHaM
YCTaHOBJICHHBIM TOCYJIapCTBOM, HETOCYAapCTBCHHAA-
IMPOBOJIUT IKCIICPTU3Y MO HEHAM YCTAaHOBJICHHBIM Ca-
MOCTOSITENIEHO, KOTOpasi ObIBa€T B Pa3bl HIKE rocyaap-
CTBEHHOM.

CpoKu NpoBEACHHS HETOCYIapCTBEHHON 3KCIep-
THU3bI HE 3aBUCST OT CPOKOB YCTAHOBJIEHHBIX 3aKOHOA-
TEJILCTBOM, TIOATOMY paboTa HaJ yCTpaHEHHEM 3aMe-
YaHUH BEIETCS HE 10 OKOHYAHMS CPOKa SKCIEPTHU3HL, a
JI0 MOMEHTa JI0pabOTKH MPOEKTa B COOTBETCTBHU BCEM
HopMatuBaM. CpoK IS TOCYIapCTBEHHOW OpraHu3a-
oy periiaMEHTUPOBAH SaKOHOHaTeHBHOﬁ YYaCThIO U
JIOTOBOPOM, B cOOTBeTCTBUH ¢ 4.7 cT.49 I'pK P®, B Ko0-
TOpOﬁ TOBOPUTCA O MICCTUAHEBHOM CPOKE ITPOBEACHU A
9KCIEPTH3bI, B Cllydae HaJOOHOCTH OH MOXET OBITh
TPOJJIEH JI0 TPUALATH JTHEH.

IIpoBepka NPOEKTHOH NOKYMEHTALlUU B rocyaap-
CTBEHHOM JKCHEPTU3E MPOBOAUTCS KOMIUIEKCHO, B TO
BpeMsl KaK YacTHbIE OpraHU3alUdyd MOTYT 3aHHUMAThCS
00cIieJOBaHUEM OT/IENbHBIX YacTe CTPOCHNSI.

HenoueTs! npencTaBIeHHBIX MAaTE€PUANOB, BBISB-
JICHHBIE HETrOCYIapCTBEHHOI SKCIepTH30M, coobmia-
JOTCS 3aKa34HKYy Cpasy, KOTJa rOCyIapCTBEHHBIE KOM-
MIAHUH OTIOBEUIAI0T O pe3yibTaTax MPOBEPKH IOCIe
mpoBenieHus1 0oO0me mpoBepku. UTO 3HAYHUTEIHHO
YMEHbIIIAeT CPOK BHeceHUs1 n3mMeHeHuH B [1]] u ymeHb-
IIA€T BEPOSTHOCTb IMOJIYYEHHUs] OTPULATEIBLHOTO 3a-
KIIIOYEHUS.
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IIpu Bcex BbIlIE NEPEYUCICHHBIX OTIUYMSIX pe-
3yJIbTAT O0OCHX CTPYKTYp aOCOJIOTHO OJMHAKOB IO
IOPUIUYCCKOM CUJIe, U OTBEYACT BCEM TPEOOBAHUSIM
COOTBETCTBYIOIIEH HOPMATUBHOM JOKYMEHTAIUH.

Ha 2019 rox umeetcst 625 opraHu3anuii mpouiei-
MUX aKKPEIUTAIMIO, UMCIOINUE TPaBO OCYIIECTBIATh
JKCIIEPTHYIO JIEATCIHLHOCTh HANpaBICHHYIO Ha TIPO-
BEPKY NPOEKTHON NOKYMEHTAIIMH M PE3yJIbTaTOB WH-
JKCHEPHBIX 00CIIeIOBaHMIHA.

[To craTtucTHke, HCXOOA U3 PE3yNIbTATOB aHAIH3A
mo manHeIM EI'P3, Ha Texymuit rog 85% coctaBisioT
OpraHu3aly HEeroCyJapCTBEHHON JKCMEPTU3bl, U
b 15% rocyaapcTBeHHBIE U3 KOTOPBIX 8% HMEOT
MpaBO Ha TPOBEACHHE HETOCYAAPCTBEHHOM 3KCIep-
TH3BI.

ITo coBOKYMHOCTH OOpaIlleHUI AJsT MPOBEICHUS
MPOBEPKU MPOEKTHON JOKYMEHTAIIUH U WHKEHEPHBIX
W3BICKAHUH, TOMYICHHUS 3aKITFOUCHIS, YaIlle UCTIONb3Y-
€TCsl TOCYJapCTBEHHAS CTPYKTypa U cocTaBisAeT 62%.

[To o6BeMaM BBITAHHBIX 3aKITFOUCHUH, OpraHm3a-
LMY TOCYIapCTBEHHOM 3KCNEPTU3bI BbLIaN0 86,6% OT-

pUOaTeIbHBIX, B TO BPEMA KaK HCTOCYAApPCTBCHHAs -
0,3% [4].

B 3axitouennu 4ero, MOXKHO cliesiaTh BEIBOJ O 0O-
nee THOKOI paboTe HerocynapCTBEHHBIX SKCHEPTHU3 C
3aKa34uuKaMH, KOTOpas MPUBOAUT K IOJIOKUTENbHOU
JUHAMUKE pPa3BUTHs IPOEKTHOM NESTEIbHOCTH B CTPO-
UTENIbCTBE.
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Bormpockl npepocTaBieHus WM HENPEAOoCTaBIIe-
HUS TpakIaHaM JAPYroro TOCyAapcTBa YOEKHUINa B
CBSI3U C ero (TpakJaHWHA) IPEeCcIeIOBaHIEM 32 IOJIHU-
TAYECKUEC W WHBIC B3IJIAABI, OTIIMYHBIE OT PaCIIpoO-
CTPaHCHHBIX B I'OCyJapCTBE €ro NMPOXKMUBAHUA — ABJIA-
FOTCSI PEIIEHUEM KaXIOW OTIEJIbHO B35ATOM cTpaHbl. B
KadecTBE OCHOBAHUS UIS PEIICHUS BOIPOCa O Mpemo-
CTaBJICHUH TIOJINTHYECKOTO YOEKHIA aBTOPHI yKa3blI-
BaIOT HAJMYUE y TOCYAapCTBa €ro CyBepeHuTera. [4]

[Monutnyeckoe yOeKuIe 3TO MPABOBON HHCTH-
TYT, OTHOCSIIUHCS KaK K HOpPMaM MEXIyHapOJHOTO
MpaBa, Tak U K BHYTPUTOCYAAPCTBEHHOMY TIPaBYy, IMO-
CKOJIBKY TOCYJapCTBO MOXKET HE Y4acTBOBATH B MEK-
AYHAPOOHBIX COTJIAINCHUAX, IMOCBAIICHHBIX BOIIpOCaM
MPEIOCTABIICHUS TTOJUTHYECKOTO YOEKHIIA, OIHAKO
HOPMBI €r0 BHYTPEHHErO TpaBa OyayT perysiupoBath
HEKOTOPBIE BOTIPOCHI TIPEIOCTABICHHUS TIOTUTHYECKOTO
yOexua.
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Crpana, mpenocTaBisionias NOJIMTHYECKoe yOe-
JKMIIE, JTOJDKHA 3a(HMKCHpOBAaTh B CBOEM 3aKOHOJA-
TEJbCTBE OCHOBAHUS, MOPSI0K NPEAOCTaBICHUS OTH-
THUYECKOTO yOEKHIla, €r0 OCHOBHBIC IIpaBa U rapaH-
TUU. ABTOPBI YKa3bIBalOT Ha TO, YTO NMPENOCTaBICHUE
MOJUTHYIECKOTO YOeXHINa 3TO MHpPHBIA, T'yMaHHUTap-
HBIH aKT, KOTOPHIA HE JOJDKEH OBITh paCCMOTPEH JIPY-
THMH TOCYAapCTBAMH KaK MPOSBICHUE HEPYKECTBEH-
HOCTH, a HAal[pOTHB, JOJDKCH YBaXKaThCA. 5]

CnenoBatenbHO, BONIPOC O NPEJOCTABICHHH II0-
JUTHYECKOTO yOEKHIa TOIDKEH Pa3pelaTbCs HCKII0-
YHUTEILHO KOMIIETEHTHBIMH OpraHaMu Tocy1apcTBa 6e3
JIOTIOJTHUTEIBHOTO COTJIACOBaHUsS C APYTHMMHU rocyaap-
cTBaMH. JIN10, KOTOpOMY IPEIOCTABIACTCSA TOIUTHYE-
CKoe YOeXHIle IOJDKHBI OBITh TapaHTUPOBAaHBI 0Oe3-
oracHoe IMpOXXMBaHUE, COONIOAEHUE €ro IpaB U CBO-
601, a TakKke OTCYTCTBHE IIpPECICIOBAHUSA 3a €ro
B3TJISIIBL.

CymecTByeT MHEHHE, 9TO OJaromaps CyIIecTBO-
BaHMIO ITOJUTUYECKOTO YOEXHINA, CTpaHa IOIydaeT
JIHIL, 00JIaTafOIIHX BEICOKOH IPaBOBOU KYJIBTYpPOH, He-
CYIIMX B MaccChl CBOE BHJCHNE HA MHPOBOE TIOJIUTHYC-
CKO€ YCTPOMCTBO, M, TAKUM 00pa3oM, pa3BUBAIOLINX
MOJIUTHKY.

OT MHCTUTYTa IOJMTHUYECKOTO YOEKHINA CTOUT
OTIMYATh SKCTPATUIIMIO — apecT U MOCIEIYIOUIYIO Iie-
penady rocyJapcTBOM roCyJapCTBY Ha OCHOBaHMU 3a-
npoca JInIa, KOTOpOe MOA03PEBACTCS I OOBUHSIETCS
B COBEPIICHNH MPECTYIUICHNUS, WU XKE yXKE OCYKIEHO,
U TIBITACTCS YKPBIThCS OT mpaBocyaus. OXHAKO, JIHIO
MOXeET OBITh 3KCTPaJMPOBAHO TOJBKO B TOM CIydae,
€CII  IIPECTYIUICHHWE, COBEpIIEHHOE WM B OJHOH
CTpaHe, NPHU3HACTCS NPECTYIUIEHHEM B CTpaHe, KOTO-
past IpeocTaBIiIa eMy YOEXKHIIE, MITH JKE ECITH CTPaHbI
3aKJIIOYIIIN MEXAYy CcO00M COOTBETCTBYIOUIUIT ITOTO-
BOD.

MesxayHapOIHBINH HHCTUTYT MOJIUTHYECKOTO yOe-
JKHIIA SABIISETCA MEXKOTPACIIEBBIM, U PEryIUpYeTCcs Kak
HOPMaMM MEXJyHaApOJAHOTO TyMaHHUTApHOTO IIpaBa,
TaK W JUIUIOMAaTHYECKUM MPABOM, a TaK)Ke BHYTPHUIO-
CYAapCTBEHHBIM ITPABOM.

B wucropum coBpeMEHHOTO MEXITyHapOHOTO
npaBa NepBble 00IIME HOPMBI O HOJUTHYECKOM yOe-
KH1Ie ObUN 3a(hMKCUPOBaHbI B pe3oionnu MHcTHTyTa
MeskyHapoTHOTO TpaBa «Y OexuIle B MEKIAYHAPO/I-
HOM ITyOJMYHOM IIpaBey». JlaHHas pe3oronus conep-
’Kajia ompeeneHne yoeKnIa, Mo KOTOPEIM IIOHUMa-
€TCsI «ITOKPOBHUTEIHCTBO, KOTOPOE TOCYAAPCTBO MPEI0-
CTaBIISIET HA CBOCH TEPPUTOPHH U B APYTOM MECTE,
KOTOPOE HAXOAUTCS MO €T0 KOHTPOJIEM JJIs JTUIay. [3]

B mocnenyromux MeXIyHapOIHBIX JOKYMEHTaX
BOIIPOCHI IIPEAOCTABICHNST YOEXKHIA CONEPKAINCH B
M3MEHEHHOW penakunu BceoOmeit [lexiapanuu npas
yenoBeka 1948 roga u B mpunsaToit Jexnapauun «O
TeppUTOpUATEHOM YyOexwume» 1967 roma. OOmmi
CMBICII IAHHBIX JIOKYMEHTOB COCTOHT B TOM, YTO JII000€
JIMLIO, 32 UCKIIOUEHHEM TeX, KTO COBEPIIMI MPECTYII-
nenue, npotuBopedamee 1easMm OOH, oGnamgaer mpa-
BOM ITOHCKa yOeXXHUIIa B IPYTUX CTpaHaX.

B Hayke MeXIyHapOJHOTO TIpaBa CYIIECTBYET
JHUCKyCCUsl TI0 IIOBOJY OCHOBaHHMH NPENOCTaBICHUS
MONMUTHYECKOTo yOexuma. Tak, BBIAEISIOT TaKUe OcC-

HOBaHUs KaK HAIMYUE Yy JIUIIA CTATyca CYOhEKTa MEK-
JYHAPOJHOTO TpaBa, MPU3HAHUEC HA MEXIYHAPOIHOM
YpOBHE IpaB U cBOOOJ 4enoBeka cornacHo Jlekmapa-
uun 1948 rona, wim ke CyIecTBOBAaHUE MOJIOKEHUH O
MPEIOCTABJICHUH TOJIUTHUCCKOTO YOCIKUINA B HAITUO-
HaJbHOM 3aKOHOAATEIbCTRE.[1]

CuynTaeM, 4TO HE CTOMUT 3a0BIBATH O TOM, YTO I10-
JTUTHYECKOE YOeXKHIIE JFOOBIM TOCyJapCTBOM IIPEIO-
CTaBIISETCS HCKITIOUUTEIIFHO HA OCHOBAHHH 3asIBIICHUS,
W JIAIO0, JKEJaroliee ero IONyYhTh, BCTYMAaeT HeE
CTONBKO B  MEKIYHApOIHBIE MPaBOOTHOIICHUS,
CKOJIBKO BO BHYTPHIOCYAapPCTBEHHBIC, IOCKOJBKY B
MIEPBYIO OYEPE.lb, BCA MPOLEAYpPa PEryIupyeTcs Ha 0c-
HOBAaHWHU HOPM BHYTPEHHETO MpaBa.

Henb3s He 0OTMETUTH U TOT ()AKT, YTO IO HACTOS-
IIETO BPEMCHH HE MPHUHAT YHUBEPCATBHBIN MEXKITyHa-
POIHBIN aKT O MPEIOCTABICHUHU TOJIMTHYECKOTO yOe-
JKHIA, ¥ BCE OTPaHWUYCHHSA, KOTOPHIE CYIIECTBYIOT Y
TOCYIapCTB B CBS3H C MPEIOCTaBICHUEM yOSKHUIIA TO-
SIBIIIOTCSL Y HUX JOOPOBOJIEHO, CIEJOBATEIFHO, BCE
mpaBa 1 00S3aHHOCTH TOCYAApCTBA B paMKaX ITaHHOTO
HWHCTHUTYTA HE MOTYT OBITH HCTOIKOBAHKI KaK BOIIPOCHI,
KacaloIIHUecs MPaBOCyObEKTHOCTH (PU3UUCCKUX JIHII.

B nutepatype momadepKuBacTCs, 9TO BOMPOCHI CO-
TPYAHUYECTBA TOCYIapCTB B cepe mpaB deIOBEKa
MPE/III0JIaraeT, YTo roCyIapCTBO OepeT Ha cebs 00s13a-
TENBCTBA. [10 OTHOIICHHIO K HHCTUTYTY YOEXKHIIA 3TO
CBOJUTCA K TOMY, YTO MOJJICI)KAT BblAA4YC U MNeEpeaavuc
MIPECTYITHUKH BTOPOU MUPOBOM BOIHEI, a TAK)KE TE, KTO
OOBHHSICTCS B MPECTYIUICHUAX MPOTHB MHUpPA, K MPH-
Mepy, B TEHOUHWIE, WM T€ JIMIA, BbIa4a KOTOPHIX
MPSIMO TIPETYCMOTpPEHa B paMKaX IBYXCTOPOHHHX FLITH
MHOTOCTOPOHHHX cornamenuii. Kpome Toro, rocymap-
CTBO 00s[3aHO MIPEOCTABUTH YOSIKHUIIIE TSI HEKOTOPBIX
JIUI, KOTOPbIE yKa3aHbl B 3akoHE. Takue yuia OymyT
II0JIb30BAaThCA BCEMHU 6J'IaFaMI/I, MpeaoCTaBIAEMbIMH
rocyIapCTBOM, OJHAKO, CaMO IO ceOe HaIH4He Yy JIUIL
TAKOTO MpPaBa He JeaeT UX CYObEeKTaMH MEXyHAPOI-
HOT'0 IIyOIMYHOTO Mpasa. [2]

CrnenoBarenpHO, MPaBO Ha MOJHTHYECKOe yOe-
JKHINE — 3TO JINYHOE TPABO YEIOBEKa, KOTOPOE MOXKET
OBITh PEaJM30BaHO TOJBKO B TOM TOCYIapCTBE, KOTO-
poe TIpsIMO yKa3alio Ha TaKy BO3MOXHOCTH B paMKaxX
CBOETO 3aKOHOJATENBCTBA. [ 0CyHapCcTBO, MpenocTaB-
nsist yoexxumie, 00s13aHO 00ECHEeYUTh 3alUTy TpaB
JIMI[a, OOPATUBIIErOCS K HEMY 32 ITOMOIILIO, B YaCTHO-
CTH, HC OOITYCTUTH €TI0 BBICBUIKHM B CTpPaHy, I'IC OHO
[TOIBEPraioCh TOHCHUSM H ITPECIICI0BAHUIO.

Taxkum 06pa30M, MOJXHO BBIIACINUTH OCHOBHBIC
TIPU3HAKU TTOJMTUIECKOTO YOCIKHUIIIA:

1. mpaBO Ha MOWCK MOJUTHYECKOTO YOEKHIIA
MIPUHAIJICIKUT JIFOOOMY JIUITY, KOTOPOE B CTPaHE CBOETO
rpaXIaHCTBA IIOJBEPTacTCs INPECICAOBAHUIO H3-32
CBOHWX B3JIAOB. [IpaBOBOE MOJOKEHHUE JIHII, TOJTyIUB-
X yOeKHUIIe He TOIDKHO MPUYUHATE yiiepO rocynap-
CTBY, IIPEIOCTABUBIIEMY €My 3TO YOCIKHUIIIE;

2. TOCYHapCTBO IPEAOCTABISCT JIMIIAM OJIUTH-
YyecKoe YOeXHIe, IMOCKONBbKY O0JIafaeT CyBepeHUTe-
TOM;

3. OCHOBaHHWS UIsi MPEIOCTABJICHHS CYBEpEHU-
TeTa ONpPEIENAIOTCS Ha OCHOBAaHHWH 3aKOHA TOCyHAap-
CTBa;



«COLLOQUIUM=JOURNAL»#23(47).2019 / JURISPRUDENCE 49

4. y0Oexwiue He NPEeJOCTABISIETCS, €CIH JIHLO
npecienyeTcs 3a COBEpLICHUE MPECTYIICHUS HENOJIN-
THUYECKOTO XapaKTepa WIIM COBEPILWIO JesHUE, KOTO-
pOe NPOTHUBOPEYUT IIPHHIUIIAM U LIEJSIM AESTEIbHOCTH
OOH;

5. mocie TOro, KaKk JUIO MOJXYYWiIo yOexuine,
roCyapcTBO, €ro IpeoCTaBUBIIee, 00I3yeTcs rapaH-
THPOBATh €ro OE30IACHOCT U HE BHINATH B CTPaHy, U3
KOTOPO¥1 THII0 OBIJIO BEIHYKACHO MTPOCUTDH yOSKHUIIIA.

IToxBOAS UTOT, MOXHO OTMETHTh, YTO HHCTUTYT
NPEIOCTaBICHUS TOJIUTHIECKOTO YOEeKHILA 3TO, CyBe-
pPEHHOE IPaBo JIOOOro rocyfapcIBa, KOTOPOE COYTET
HEOOXO/MMBIM 3aKpPEIHTh €r0 B CBOEM 3aKOHOJATelb-
crBe. [Iponenypa npenocTaBiIeHUsl IMOIUTHYECKOTO
yOexuIa 3aKkpemisieTcs OTACNBHO sl KaXIoH
CTpaHBbl, a 00II[1ie OCHOBAaHUS ITPOTIHMCAHbI B MEXKOTpac-
JIEBBIX aKTax MEXKAYHapoaHOro mpasa. B cumy Ttoro,
YTO 10 HACTOSILIECTO BPEMEHH HE NIPUHAT YHUBEPCAIIb-
HBII aKT O MPEIOCTABICHUH MTOJIUTHIECCKOTO YOSIKHIIa,

MBI CUUTAEM HEOOXOJMMBIM €ro MpUHSTHE, AJISL TOTO,
4yT0OBI, paTH(UIHUPOBAB €0, CTPAHbI-y4YaCTHHULIBI JaH-
HOTO corJjamieHus (KOHBEHIMH) MPHUHSUIN Obl Ha ce0s
00s13aTeNIbCTBa YETKO CJIEJOBaTh HOpMaM MEKAyHa-
POJHOTO TIpaBa.
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Bonpoc 00 ucmonp30BaHIHM HOBEHUIIMX TEXHOJIO-
ruil B KpUMHMHAJIMCTHUUYECKON HAayKe HE SIBISIETCS HO-
BbIM. [lo naHHOW Teme HamMCaHO HEMaJl0 Hay4YHBIX
TPYAOB, KaK BEAYIIMMH YYEHBIMU-KPUMHUHAIUCTAMH,
TaK ¥ MPAaKTHKYIOIIUMU oprcTtamu. HaydHbIH 1 TeXHH-
YECKUH MpOorpecc He CTOUT Ha MECTe, a MO3TOMY BO-
MPOC O BHEJAPEHUHU HOBBIX TEXHOJOTUH B KPUMUHAIIN-
CTUYECKYIO HAyKy U MPAKTUKY OCTAeTCs MO-NPEKHEMY
aKTyaJbHBIM. [J1aBHas 3ama4a KPUMHUHAIUCTHKH CO-
CTOUT B OKa3aHUM NPAKTHUYECKOH MOMOIIM CIea0Ba-
TEJI0 B PACKPBITUM U PACCIEIOBAHUU IIPECTYIUICHUN!
00HapyKEHUIO, M3BIATHIO, JAJbHEHIIEeMY HCCIeaoBa-
HUIO CJIEIOB MPECTYIHOH ICSITEIHHOCTH IPH TOMOIIN
aKTyaJIbHBIX PUEMOB H CIIOCOOOB OOPHOBI C TIPECTYTI-
HOCThIO. C pa3BUTHEM HAYKH W TEXHUKH OCOOCHHO

Pe3KO BO3POCIIO 3HAYEHHE MHUKPOYACTHI] H MHKPOCTIE-
JIOB TIPY pacciieIOBaHUK IpecTyIuieHniH. CBOeBpeMeH-
HOE OOHapyXeHWe, NmpaBwibHas ¢ukcanus u 3ddek-
THUBHOE HMCCJIEJOBAHNE MUKPOCIEIOB B COBOKYITHOCTH
obecrieunBaroT ycrex padotsl cienosarens [1]. Ipu
paccieioBaHuH JII000ro MPeCcTYIUICHUS CIICA0BATEINh
JIOJDKEH TIOMHHUTb, YTO YeM PaHbIle HAYHETCS IIPOLECC
paccieioBaHus, TEM BBIIIE KAa4eCTBO CIIEICTBEHHBIX
JICUCTBHH 1 OTIEPaTUBHO-PO3BICKHBIX MEPONPHUSTHH IO
JIeTTy, B IIPOTHBHOM CJTydae 3aTpaThl CHIJI M CPE/ICTB 3Ha-
YUTENILHO BO3pacTaroT [2].

TpagunnoHHBIE CITOCOOBI COBEPIICHHS MPECTYII-
JICHUH TOCTENIEHHO OTXOJAT Ha BTOpoi miaH. Hasep-
HOE, HUKTO HE OyZeT CIOpPHUTH C TEM, YTO MPECTyIIe-
HUs, cOBepIIaeMble B MHPOPMAIMOHHOHN cdepe, CBS-
3aHHbIE C KOMIIBIOTEPHOH MH(OpMaluel, BB Ha
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HOBBIH YPOBEHb M CTAJM IJI00aIBbHON MPOOJIEMOi co-
BpeMeHHOCTH. C yueToM TOro, 4To B IPECTYIHOII nes-
TEJIBHOCTHU YK€ aKTUBHO HCIIOJIb3YIOTCS MHHOBALIMOH-
HBI€ JOCTIDKEHHS HAYKU U TEXHUKH, BHEIPEHUE HOBEH-
IIMX TEXHOJOTHH B KPUMHUHAIUCTUYECKYI0 HAayKy U
MPaKTHKY - 3TO MOTPEOHOCTh HE OJHOTO TOCYIapCTBa,
a BCEro Mupa.

HaBepHoe, caMbIM MEpPCIEKTHBHBIM IOCTHKE-
HHEM HayKH, KOTOPOE YK€ aKTHBHO HCTIONb3yeTCs Ipa-
BOOXPAaHHUTEJIHHBIMHA OPTaHAMHU BO MHOTHX HEPEIOBBIX
CTpaHaX MOXKHO Ha3BaTh - TEXHOJIOTHIO PACIO3HAaBa-
HUs JuL, kotopas yxe B 2014 romy ucmons3oBanach
kommanueit Facebook [3]. [ToBceMecTHOE BHEIpEeHUE
TEXHOJIOTHH PACIO3HABAHUSA JIUI[ B KPUMHHAJINCTUKE
MOMOTAeT MPABOOXPAHUTENBHBIM OpraHaM BBIABIATE U
npepoTBpamath npectymieHus. O6 3TOM HarisaHO
CBHJIETENBCTBYET (DaKT YCTAHOBJICHUS JINUHOCTEH HC-
TIOJTHUTENEH TeppOPUCTHIECKOTO akTa B bocToHCKOM
MapadoHe, KOTOpbIMH OKa3aluch OpaTbsi LlapHaeBbl
[4].

Crout cka3arh O TOM, YTO OTEUECTBEHHBIN 3aKO-
HOZATEIb TOHUMAET NEPCIIEKTUBHOCTH HCIIOIb30BAHUE
JaHHOM TexHonorui. 30 urona 2018 roxa Berynuiu B
CHITy U3MCHEHUS, BHECCHHBIE B OT/IEJIbHBIC 3aKOHO/Ia-
TeJbHBIE aKTHI, TO3BOJIAIOIINE TOCcOpraHaM, OaHKaM U
HMHBIM OpPTraHM3aLUSAM B IPEAYCMOTPEHHBIX 3aKOHOM
clly4asx IPOBOJWUTH YAAJCHHYIO HICHTU(PHUKALUIO
(u3nuI, OCHOBaHHYIO Ha UCIIOJIb30BAaHUU UX OHOMET-
pHYECKNX MEPCOHATBHBIX NaHHBIX (DenepanbHbIil 3a-
koH oT 31 mexabpst 2017 r. Ne 482-@3 «O BHeceHUH
WU3MEHEHHH B OT/EIbHbIE 3aKOHOAATEIbHBIE akThl Poc-
cuiickoit ®eneparmmy) [5]. @opma cormacus Ha oOpa-
0GOTKy NEepCOHANBHBIX JAHHBIX M OHOMETPHYECKHX
MepCOHAIBHBIX JaHHBIX yTBEepkIeHa [IpaBuTeapcTBOM
P® (pacnopsoxenue IlpaButensctBa PD ot 30 nions
2018 r. Ne 1322-p). OnHako, K COKAIECHUIO, TEXHOJIO-
THs paclo3HaBaHMS JIMI IOKa HE aKTUBHO HCIIONb3Y-
€TCsI POCCUHCKUMHU IIPaBOOXPAHUTEIBHBIMU OpPraHaMHU.

Kak ObUIO OTMEYEHO paHee, TEXHOJOIUsl pacmo-
3HaBaHWsI JIUI] AKTUBHO MCIIOIB3YETCSI HEKOTOPBIMHU T1e-
penoBbiMu cTpaHamu. Tak, k npumepy, B Kuraiickoi
Hapomno#t PecnyOmmke mnonwmuedi HCHIOMB3YOTCS
OYKH, KOTOPbIE OCHAIIICHbI TEXHOJIOTHEHl TOTTOTHEHHOH
peaNbHOCTH M paclio3HaBaHus Jini. [Ipu momomy Ta-
KUX OYKOB COTPYAHUKU MOJULIHMU MOTYT Ha MeECTe
WACHTU(QHUINPOBATh 3JIOYMBIIUICHHUKA, COMOCTaBUB
yesloBeKa ¢ 0a3oi naHHOM nmpecTynHuKa. KuTaii cunta-
eTCsI OJHWM W3 JIMIACPOB IO BHEAPEHUIO MU(PPOBBIX
TEXHOJIOTHH, MO3BOJIAIONNX HPOBECTH HIECHTH(HKA-
uro. Ha ynmmnax mogHeOecHo# ycTanosieHo 6oee 20
MJIH KaMmep, CHa0XKEeHHBIX CHCTEMON MIeHTH(HUKAINH.
MHOTOMWITMOHHBIH YesnoBedeckuii Tpaduk nmomoraer
0GECKOHEUHO COBEPIIEHCTBOBAThCS cucTeme [6].

OnmHako TeXHOJIOTHsT OWOMETpHM He JIMIIeHA
cBonx HejoctaTkoB. B Hawane 2019 roma HeMenkuii
XyJoxXHHK Anam XapBU NPOJEMOHCTPUPOBAJ, Kak
MOXHO OOMaHyTh CUCTEMY pacllO3HABaHHUS JIMI U Ka-
MepbI BUICOHAOIIOICHNS C TIOMOIIBIO H3MEHEHUS TIpH-
YEeCKH U ApKoro MakmsKa [7]. Kak yTBepxmaeT Xymox-
HHK, TEXHOJIOTHS PAacTIO3HABAHUS JINI] NUMEET OOIbIION
HEJ0CTATOK. Jle7I0 B TOM, YTO aJlTOPUTMBI, KOTOPBIE HC-
MOJIB3YIOTCS JTaHHOW TEXHOJIOTHEH, cocpeaoTadnBa-
I0TCSI Ha paclpeIeIeHUH CBETa U TeHEel B OCHOBHOM Ha

NIepeHoCHIle, CKyIax u nonodopojke. CienoBareibHo,
€CIIM 3aMacKUpOBaTh MPU MOMOIIU MaKUsDKA JaHHBIE
4acTH JHIA, & TAKXKE CMEHUTh MPUYECKY, TO MOXKHO C
JIETKOCTBIO 3aIyTaTh KaMepsl BuieoHa0OmoaeHus. s
MOBBIIIEHUS] KAaueCTBa PACMO3HABAHUS JHIl JaHHYIO
TEXHOJIOTHIO PEKOMEHAYETCs MCIIONB30BaTh B COYETA-
HUU ¢ ApoHaMH [8§].

Hcnonp30BaHue eTaTeNBHBIX alllapaToB B COYe-
TaHUH C IPUOOPAMH BHICOCHEMKH MTO3BOJIFIIN OFI Ipa-
BOOXPAHHUTENBHEIM OpraHaM, K IIPUMeEpy, Ha OONBIINX
IUTOIIAISX BO BPeMs MaCCOBBIX MEPONPHUATHIA 3a01aro-
BPEMEHHO OIO3HABATh IMOTEHIMAJIBHBIX MPECTYIHU-
koB. COrllacCHO JTaHHBIM, KOTOPBIE TTOJTYYHIIH OeIbIHi-
CKHE HCCIIEZ0BaTeN, HEKOTOPbIe MOJAEIN OecIuIoT-
HBIX alapaToB MOTYT NEPEHOCUTh KaMephbl BECOM /10
10 xr, ¥ B COCTOSIHUU PACHO3HATh 370yMBIIUICHHUKA
Ha paccrostHun 800 MmeTpoB co 100-MeTpOBOIi BHICOTHI.
[Ipu 3TOM CBSI3b C HA3EMHBIM YIIPABIICHUEM HEIb34 T1e-
pexBatuth. [y namHewmed uaeHTH(OUKAIINHA JTHIHO-
CTH TIPECTYNHUKA HCIIONB3YIOTCS HH(OPMAIIMOHHEIC
0a3pl KpUMHHAJIHCTUICCKAX y4deToB. Ecmm HeobOxo-
JUMO TIPOM3BECTH HACHTH()HUKALINIO JTHIHOCTH HEU3-
BECTHOTO NPECTYIHHKA, MHCIOIB3YIOTCA CBEICHUS,
HMMEIOIUECS Ha PA3IMYHBIX caiiTax B cetu HTepHeT,
B T. 4. B COIMANBHBIX ceTax [9]. 3aTem dopmupyeTcs
KPUMMHAIUCTHUECKas XapaKTepUCTHKA IMYHOCTH IIpe-
CTYIHMKA KaK HEKas MOJIeJb, COLMAIbHAsI ¥ TICUXO0JIO-
THYecKasi, HaJeJIeHHass HeOpIUHAPHBIMHU IPU3HAKAMU
[10]. B a1y Moznens BXOIAT NaHHBIE O MECTE JKUTEINb-
CTBa, paboTHI, y4eOBI, ypOBHE 00pazoBaHMs U mpodec-
CHOHAJIFHON KBaJMM(HUKAINK, CEMEHHOM MOJIOXCHUH,
cynumoctu [11].

[MomuMo pacrio3HaBaHUS TPECTYITHUKOB B IIO-
CllelHee BpeMsl HAaOMpaIOT OONBIIYIO IMOMYJISIPHOCTH
WHHOBAIIMOHHBIE CIIOCOOBI (PUKCAI[MM OCMOTpa MecTa
HPOHCIIECTBUS C MCIOIB30BAaHUEM HOBEHIINX TEXHO-
soruii. Ha ceronHAIHui 1eHb HAUMHAOLIUE CIIEJ0Ba-
Tenu npu oMo 3D MoxeIMpoBaHUs MOTYT OTTa4H-
BaTh CBOM HABBIKM Ha MEPCOHAIBHBIX KOMITBIOTEPAX.
Tak, He oTx0oAs OoT pabodero mMecra, paOOTHHKH WU
Oyaymue paOOTHHKH IMPABOOXPAHUTEIBHBIX OPTaHOB
MOTYT IPOWTH TPEHHHT IO OCMOTPY MeCTa IPOUCIIIe-
cTBust 1100 00BICKy. [Iporpamma BKIFOUaeT B cedst 60-
see 20 MecT BHPTYaJbHOM pEalbHOCTH, KOTOpHIE
MOKHO JIOMOJIHATh WK MEHSTh MO-CBOEMY YCMOTpE-
Huto. Taxxke clieyeT cKka3aTh U O TIporpaMme, KOoTopast
COBCEM HEJIaBHO IMpOIILia TECTOBBIN pexum B ['1aBHOM
ynpasieHun KpuMuHATACTHKH CK P® «koHCTpYKTOp
MeCTa MPOUCIIECTBIs». Kak oTMeTnim cienoBaTein-
KPUMHHAIHCTHI, JaHHAs IPOTrpaMMa SIBIISIETCS CIEYIO0-
IIMM IIIarOM B HAIPaBJICHUH COBEPIIICHCTBOBAHUS TaK-
TUKA ¥ METOJUKH IPOBEICHUS CIECACTBEHHBIX AEH-
crBuil. [Ipn momommu rpaguyeckoro peaakropa Ipo-
rpaMMBl  MOXXKHO  COCTaBUTh  CXE€My  MecTa
MIPOUCIIECTBUSL HAa OTKPBITBIX Y4acTKaX 3€MIIM WUIH B
3aKPBITBIX OMENICHUIX, PaCCTaBUTh Ha HEHl pa3nnd-
HBIE 00BEKTHI, 00HAPYKEHHBIE Clle/Ibl. VICIoNb3ys BO3-
MOJKHOCTH TIIAHIIETHOTO KOMITBIOTEPA, MOXKHO ITPOU3-
BeCTH (HOTO- 1 BUCOCHEMKY H300paKeHNs, a B CIydae
HE00XOIUMOCTH T€OTIO3UITHOHIPOBAHNE HA MECTHOCTH
u T.1. [12]. OcMoTp MecTa IPOUCIIIECTBHUS C UCTIOIB30-
BaHMEM COBPEMEHHBIX TEXHUYIECKUAX JOCTIDKCHUH 103~
BOJISIET CJIEJIOBATENIO OoJiee eTaIbHO 03HAKOMHTBCS C
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00CTaHOBKOW MecTa COBEpIICHHS IPECTYIUICHUS |
Jy4llle HPeACTaBUTh CYIHOCTh HMPOM3OLIEAIIEr0 CO-
6b1THs. [IpeuMyiecTBo MpOBEAEHUSI TAKOIO OCMOTpa
CTaHOBUTCS OUYEBHJHBIM IPU PACCIECAOBAaHUU OTIEIb-
HBIX BHJIOB NPECTYIUICHUH, HAIPUMED, €CIIH ITPOH3BO-
JIUTCS OCMOTP MECTa MPOUCIISCTBHUS KPYIICHUS BO3-
IYITHOTO Cy/JHA M OJXHOBPEMEHHO IPOBOIATCS cIiaca-
TENbHBIC ONEpaIiy, TYIICHHE I0)Kapa, H3BICYCHUE
TPYIOB, YTO IPUBOIUT K U3MEHEHHUIO 0OCTAaHOBKH Me-
cta npoucirecTus. [IpoBeeHrne 0cCMOTpa MPOUCXOAUT
OTHOBPEMEHHO C Pa0OTONW KOMHUCCHH, YTO 3aTPYIHSACT
pabdoty cruenoBarens [13]. Kpome Toro, mosiexur
0CMOTpY OOJIbIIIasi TEPPUTOPHSI U CIIETOBATEIIO BAXKHO
MPOBECTU €r0 B CXKATBIE CPOKHU, HE YIIYCTUB MPH ITOM
Ba)XKHbIE [UI pacCleJOBaHUS AETalld IPOUCIIECTBUS.
Takoe xe TpeOOBaHWE OTHOCHUTCS M K IPOBEICHUIO
OCMOTpa MecTa KpaKd Tpy3a Ha KeJe3HOJOPOKHOM
TpaHcnopTe. UToOBI HE NOMYCTHUTh CPBIBA JBIKCHHUS
MOC3/IOB 10 YTBEPKIECHHOMY IpauKy, OCMOTp BCeraa
HEOOX0IMMO TpOBOAWTE OezoTmaratensHO [14]. IIpn
MIPOBEICHUH OCMOTpPA MeCTa MPOUCIIECTBHUS Ha OTKPHI-
TOW MECTHOCTH, UCXOJ U3 0OCTAHOBKH MECTa MpPOC-
IIECTBUSL M HaNIW4MA CJIEIOB, CJIEIOBaTeNb IOJDKEH
MPENON0KUTh OTKYAAa MOIJIM HOSBUTBHCS MPECTyI-
HHUKH, KaKUM 00pa3oM OHHM MOTJIM CKPBIThCS C MecTa
npectyruieHus [15].

ITomBONA UTOT HCCIIEAOBAHMIO, CIEAyeT cKa3aTb,
9TO aBTOP pa3zeisieT MO3UIMIO BUAHBIX YUEHBIX O TOM,
9TO 111 A(P(PEKTUBHOTO HCIIONB30BAHUSA BCEX COBpE-
MEHHBIX TEXHOJIOTHI B KPUMHUHAJIHCTUICCKON Hayke,
3aKOHOJATENI0 IPOCTO HEOOXOAUMO CO3AATh SAUHYIO
KOHIICTIIIUIO PAa3BUTHS TEXHOJIOTHU3AIMN KPHUMUHAIIU-
CTHKH. JTO IOMOXET MOBBICHTH 00pa30BaTEIHHBIN
YPOBEHb COTPYAHUKOB IPAaBOOXPAHUTEIEHBIX OPTaHOB
B cepe HOBEHIIMX TEXHOJOTHHA. J[aHHAS KOHIEMIUS
TaKKe JOJDKHA BKIJIOYATh B ce0s MOATOTOBKY M Iepe-
MOJTOTOBKY COTPYIHHKOB INPABOOXPAaHUTEIBHBIX Op-
raHoB Jyis 3h()EeKTHBHOTO UCIIONb30BAHHSI UMH HOBBIX
TexHosoruil. [lo MHEHUIO HEKOTOPBIX aBTOPOB, MpE-
Jaraemble pa3paOO0TKH JOJDKHBI OBITH CBEIICHBI B S/IH-
HYIO TEOPHIO, KOTOPYIO MOXXHO MIMEHOBATh «KPUMHUHA-
JMUCTHYeCKHe TeXHoyorum» [16]. Takum obpazom, wc-
MOJIb30BaHNE HOBEUIINX TEXHOJIOTHI CAENaeT MPOLECC
BBISIBIICHUSI, PACKPBITHS H TIPEAYIPESKICHUS HOBBIX
npecTyrieHui 6osee 3PPEeKTHHIM.
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PROHIBITION OF ABUSE OF LAW AS THE LIMIT OF IMPLEMENTATION OF LABOR RIGHTS

Annomauusn

Cmamus nocesauena npodaeme 310ynompebienus mpyoosviMu NPAGAMU U ee OMPAICEHUI0 8 CYOeOHOU NPaK-
muke. 310ynompe0.aenue npasoM paccmampusaemcsi KaKk 0OUH U3 8adCHeUuux npeodenos oCcywecmsieHus mpy-
008bIX NPAs, OMpPANCAOWUIL Yeau U CyobeKmusHoe OMHOueHUe JUYd K NPOYeccy UCNONIb308AHUsL CB0e20 NPABdA.

Abstract

The article is devoted to the problem of abuse of labor rights and its reflection in judicial practice. Abuse of
law is considered as one of the most important limits for the exercise of labor rights, reflecting the goals and

subjective attitude of a person to the

Knrouesvte cnosa: Ocywecmeinerue mpyoosvlx npas, 310ynompebieHue npasom, 310ynompeoierue no co-
2NAWEHUI0 CMOPOH, NPeoeiibl OCYWeCmele s MpyoossiX Npas.
Keywords: Exercise of labor rights, abuse of rights, abuse by agreement of the parties, limits on the exercise

of labor rights.

ITon ocymiecTBieHHEM CYOBEKTHBHBIX HpPaB MBI
MOHUMAeM peabHOe HCIONb30BaHUE YIPaBOMOYEH-
HBIM JIMIOM TIPEJOCTABICHHBIX €My CYOBEKTHBHBIM
MpaBOM BO3MOXKHOCTEH. IIpu 3TOM B caMoM copepika-
HHUH CYOBEKTHBHOTO TpaBa 3aJI0)KEHO, YTO CYOBEKT He
TOJIBKO BOIUJIOIIAET MPEJOCTABICHHBIE €My MPaBOMO-
YHsl, HO ¥ COOJIOAAeT IPaHUIIbI, BEITEKAIOIIHE M3 STOT0
mpaBa, TO €CTb Hpejensl npaBoocyuiecTiaeHus. Of-
HHUM M3 TaKHX IIPEAEIIOB SBISETCS 3alpeT 3I0yNoTped-
JICHUsI CBOUMH TIpaBaMHu.

Ha nanHBIi MOMEHT NPUHIUI 3ampera 3710YIo-
TpeOJIeHNs] TpaBOM HE TOJIyYHJ HOPMAaTHUBHOTO 3a-
kpemnenus B TpynoBom kojekce PO [1], (manee — TK
P®), uT0o 0gHAKO HE IPENATCTBYET €T0 aKTHBHOMY HC-
MOJIB30BaHMIO B cyAeOHBIX akTax. Cpeam HHX, B
nepByto ouepenp, [loctanonenne [lnenyma Bepxos-
Horo Cyma P® ot 17.03.2004 1. Ne 2 «O nmpuMeHEeHUN
cynamu Poccuiickoit @enepanuu TpyaoBoro kojekca
Poccuiickoii denepanum» (1. 27) [2], B KoTOpOM ObLIa

MIPOBO3IJIallieHa HEAOIYCTUMOCTD 3JI0YNOTpeOIeHUs
mpaBoM. Ha mpuHItMn 3anpera 3moynoTrpedineHus npa-
BOM HeOoJHOKpaTHO cchutancst Koncturynnonnsiit Cyn
P® (manpumep, [loctanosnenue ot 24.01.2002 r. Ne 3-
IT [3], [HoctanoBaenne ot 15.03.2005 r. Ne 3-IT [4],
Omnpenenenne ot 17.12.2008 r. Ne 1087-0O-0O [5] u op.).
O HeZOMyCTUMOCTH 3JI0YTIOTPEOICHNS TOBOPUTCS U B
HenaBHeM [loctanoBnenuun Ilnenyma BepxoBHoro
Cyna P® o1 02.06.2015 r. Ne 21 «O HEKOTOPBIX BONPO-
cax, BO3HMKIIUX y CYZOB IIPU NPUMEHEHUH 3aKOHOa-
TEJIbCTBA, PETYIUPYIOLUIETO TPYA PYKOBOAUTENS Opra-
HU3ALIY U YWICHOB KOJJIETHAIbHOTO UCTIOJIHUTEIbHOTO
opraHa opraHusanum» [6].

Ho, xax mumer M.B. JlymHukoBa, OTCYTCTBHE
HOPMATHBHOTO OIIPEICIICHHUS 3JI0yNOTPEOICHUI TPy-
JIOBBIMM TIpaBaMH U €r0 YETKUX KPUTEPUEB MPUBOAUT
K TOMY, 9TO pa3penieHnue dTHX CI0KHBIX KOH(PIUKTOB
MPOU3BOAUTCA CyJaMH Ha OCHOBAaHMM CyJeHcKoro
YCMOTpPEHHUsI U IPaBOMOHUMAaHUA [7, c. 6], UTO upeBaTo
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BBIHECEHHEM TIPH Pa3pEIICHUU CXOXKHX AET pas3iind-
HBIX 110 CBOMM MPABOBBIMHU IOCJICJICTBHUSAM DPEILICHHH.
Ilo »TOM mpUYMHE MHOTMMH aBTOPAaMH OTMEYaeTcs
HE0OX0MMOCTh HOPMAaTHBHOT'O 3aKpEIUIeHHs yKa3aH-
HOTO MPUHINIA ¥ TOCIEICTBHI €ro HapyIIeHHs [CM.:
7-9].

CToUT OTMETUTH, YTO, HECMOTpS Ha HaJM4He
60JIBIIOr0 TEOPETHIECKOTO MaTepHaa, 10 CUX MOp HET
€/IMHOTO MHEHHUS OTHOCHUTENBHO CYIIHOCTH 3JI0YHO-
TpeOneHus mpaBoM. Ecim oOpaTHTHCS K KIIaCCHIECKAM
BO33PEHMSIM Ha yKa3aHHOE sIBJIEHHE, TO 310yNOoTpedIte-
HHE I[IPaBOM MPEACTaHET KaK IIPaBOHAPYIICHHE.
VIMeHHO B TakOM acnekTe 3JI0yNnoTpediieHne MpaBoM
paccmatpuBan B.I1. 'pubaHoB, 4bsi KOHIEIIIINS MTOITY-
YuIa IMUPOKYIO TOJAEPIKKY CpPEelu IpeicTaBUTEINeH
TEOPHH TPaKJAHCKOTO MpaBa M APYTHX OTPACIEBBIX
Hayk. Kak nucan ydeHslii, «3moynorpediieHre npaBom
€CTh 0COOBII THT IPaXKJAHCKOTO MIPAaBOHAPYIICHHS, CO-
BEPHIACMOT'0 YIIPaBOMOYCHHBIM JIMIIOM IIPHU OCYIICCTB-
JICHUH UM TIPUHAUIS)KAIIETO eMy TIpaBa, CBSI3aHHBIN C
UCIIOJIb30BAaHHEM HEI03BOJICHHBIX KOHKPETHBIX (hopM
B paMKax JO3BOJEHHOTO €My 3aKOHOM OOILIEro THIIa
noBeaenus» [10, c. 63].

MbI CKJIOHSIeMCSl K IO3HIHH O HEOOXOIMMOCTH
pa3rpaHUYEHUs! MOHATHH «3II0YNOTPEOICHNE IIPABOM»
U «rpaBoHapymeHue» [11-12], B cooTBETCTBUU C KOTO
poit 31moynoTpebiieHHe NMpaBOM IPeNCTaBIseT COOOM
CaMOCTOATENbHOE IIPABOBOE SIBICHHE, KOTOpPOE HE
OXBaTbIBACTCA HU IMTPABOMEPHBIM ITOBEICHUEM, HU IIPO-
THUBONPaBHEIM. IMEHHO B 3TOM KIIIOYE 370YyIOTpede-
HHE TPYJOBBIMH IpaBamu paccMmatpuBaeT E.M. Od-
MaH. OHa ITUIIET, YTO NIPH COBEPIICHUH JICSTHUH, SBIIA-
IOIIUXCST 3JI0YNOTPEOIEHHEM IPAaBOM, OTCYTCTBYIOT
TaKue 00s3aTesIbHbIE MPU3HAKK NPaBOHAPYIICHHS, KaK
MIPOTHBOIPABHOCTh U HAKA3yEeMOCTh; CyOBEKTHI COBEp-
MIAIOT AESHHS, COOTBETCTBYIOIIHE MOJIOXKEHHSIM 3aKO0-
HOZIATeNIbCTBA, NEHCTBYS B paMKax JI03BOJICHHOTO 3a-
KOHOM o61uer0 THIIA TIOBCACHMUS. Ho B oTimuue ot mnpa-
BOMEPHOT'O TIOBEJCHUS ITPHU 3JI0YHOTPEOICHIN TIPAaBOM
HapyIIAIOTCS HpeNeNbl OCYIIECTBICHHSI CYOBEKTHB-
HOTO IpaBa — HapyIIAIOTCS IEJIH, yCTAHOBIICHHBIE HOP-
MaTUBHBIMH MPAaBOBBIMH aKkTaMH [ 8, c. 4]. [Ipu 3moymo-
TpebJieHne TIpaBOM TIOBEJICHHE YNPABOMOUYCHHOTO
cyObekTa 0e3ynpevyHo ¢ 0OBEKTUBHON TOYKH 3PEHHUS;
«OHO YIIPEYHO MMEHHO C CYyOBEKTHBHBIX IO3HWIHH, C
HO3I/IHHﬁ BHYTPECHHETO OTHOWLICHHA JIMIIa K JCAHUIO.
...HeobOxonuma oneHka cyOBEKTHBHOTO MOMEHTa. B
KaKoM MHTepece JeiicTBoBal cyobekT? Kakyto 11esb oH
ce0e cTaBuII, peanu3ys MpeoCTaBIeHHOE paBo?» [13,
c. 248]. Hcxons W3 CKa3aHHOTO, 3JI0YNOTpEOIeHHE
MPAaBOM MBI MOXKEM OIPE/IEIUTh KaK JeHCTBHE CYOb-
eKTa B paMKax OOBEKTHBHBIX MpPEIEJIOB MPaBOOCY-
IIECTBJICHUS, HO C HAapyNIEHHEM IIPEIENIOB CYObEKTHB-
HBbIX.

B nmTeparype paccMaTpuBalOTCs Cirydau 3J10yHO-
Tpe6J’IeHHH KaK HHIUBUAYAJIbHBIMH, TaK U KOJIJICKTUB-
HBIMH TPYJIOBBIMHU INpaBamu. [Ipumepamu MoryT ciy-
XKWUTh JIeHcTBHA paboTomaTels Mo MPOBEACHUIO «MHHU-
MOT0» COKpalleHHs YHCICHHOCTH WM IITara
pabOTHUKOB AJIS1 YBOJBHEHUS HEYTOJAHOTO paOOTHHKA,
NPUMEHEHHE MaKCHMaJbHOTO CPOKa IMPUBIICUCHHS K
JIUCLIUIUIMHAPHON OTBETCTBEHHOCTH, U3MEHEHHUE OTpe-
JICJICHHBIX CTOPOHAaMHM YCJIOBHH TPYZOBOTO JIOTOBOPA,
B cooTBeTCTBHHU cO CT. 74 TK P®, ¢ 1enbio BEIHYXIIE-
HUS pabOTHUKOB YBONHUTHCS 110 11. 7 cT. 77 TK P®; npu-

MEHHUTEIBHO K paOOTHUKY 3TO MOTYT OBITh TaKHe, CTaB-
LIME «KJIACCHYECKUMM», IPUMEPHI, KaK yMOTYaHUE pa-
OOTHHKA O WICHCTBE B MPO(COI03HOM OpraHe WU Bpe-
MEHHOW HETPYJOCIIOCOOHOCTH, a TaK)Xe HCII0JIb30Ba-
HUE paboTHHKOM JIOHOPCKUX THeH 6e3
NpeAyNnpexaAeHus padoTomaTels. 310ynorpediieHne
MIPaBOM MOXKET UMETh MECTO U B KOJUICKTHBHBIX TPY-
JIOBBIX OTHOIICHUSIX, HAIIPUMeEP, KOTAa CTOPOHBI COITH-
IBHOTO ITAPTHEPCTBA YYACTBYIOT B KOJUIEKTUBHBIX I1e-
peroBopax 0e3 peaJpbHOTO HaMepeHHUs 3aKIIOYUTh CO-
rJalieHue, TOpemiaras  JApyr  ApPYry  3aBeIoMO
HEIPUMECHHAMBIC UIIN HEUCTIOJTHUMBIE YCIIOBHSI.

[TpaBy Tak)e M3BECTHBI Ciydad, KOTJa 3JI0YIO-
TpeOIeHne MIPOUCXOTUT TIO COTIIAIIEHUIO MEX Ty yIIpa-
BOMOYCHHBIMHU CyOBEKTaMU BO BpEeZ TPETHHM JIUIIAM.
Tak, [Ineaym BAC P® B m. 8 IlocraHoBneHus ot
14.03.2014 r. Ne 16 «O cBoOO/Iec TOTOBOpPA U €€ Tpee-
nax» [15] ykaszas, 4TO «BO3MOKHBI CUTYallUH, KOTIAa
3710yNOTpeOIeHNE NMPaBOM AOIYILEHO 00EUMH CTOPO-
HaMH JIOTOBOpPA, HETOOPOCOBECTHO BOCIIONB30BABIIH-
MHCS CBOOOIOH OIpe/iesIeHHi TOTOBOPHBIX YCIOBUIl B
HapyIIeHHE OXPaHsIeMbIX 3aKOHOM HHTEPECOB TPETHHIX
JIUI WM MyONUYHBIX MHTepecoB». [lonoOHbIe mpH-
MepBI MOKHO BCTPETHUTH U B TPYZIOBOM IIpaBe.

Cr. 2 TK P® B kauecTBe OJHOTO U3 MPHUHIIUIIOB
TPYAOBOTO MpaBa MPOBO3IIIAIIAET COUETAHNE TOCYAap-
CTBEHHOI'O0 U JOTOBOPHOTO PETYIUPOBAHUS TPYILOBBIX
OTHOIICHUH W WHBIX, HETIOCPEACTBECHHO CBSA3aHHBIX C
HUMU oTHOIIeHuH; cT. 9 TK PO B mpogomxeHue noso-
JKCHHH CT. 2 pacKpBIBaeT CYTh JOTOBOPHOTO METO/IA Pe-
TyJIUpPOBaHUs TPYNOBBIX OTHOLIEHUH. IIpu 3TOM K IIpa-
BOBBIM aKTaMm, yka3aHHbIM B cT. 9 TK P®, cnenyer ot1-
HOCUTH HE TOJIBKO KOJIJICKTHUBHBIC JOTOBOPBLI,
COTJIAIIICHUS, TPYAOBBIE IOTOBOPHI, HO U BCE HHBIE, 3a-
KIFOUaeMbIe MEX Ty paOOTHUKOM U paboToaaTtesieM 10-
TOBOPHI U COTJIAIICHUS, YCTAHABIUBAIOIINE, H3MEHSIO-
e ¥IN TpeKpamaroye cCyObeKTHBHBIC TPYIOBBIC
npasa paboTHHKA Ui paboTtonatens. HecmoTpst Ha To,
YTO AEUCTBHS CTOPOH, 3aKIIOYAONINX TOAOOHEIC HH-
JUBUYAJIbHBIC COTTIAICHUA, TAKXKE JOJIKHBI COOTBET-
CTBOBaTh TPEOOBAHUSAM 3aKOHONATENBCTBA, BCTpEUa-
I0TCSI CUTYallH, KOrJa U pabOTHHK, U paboTOAaTeNb,
JIEHCTBYSI COBMECTHO, 3aKJIIOYAIOT «HEZOOPOCOBECT-
HBIC» COTJIAIICHUS. HaHpI/IMep, B AHGHHHHHOHHOM
ompeneneHU MOCKOBCKOTO TOPOJCKOTO CyJa OT
24.03.2015 r. mo meny Ne 33-9464 rosopuTtcs 06 oTKasze
B HMICKE, TaK KaK IPHU 3aKIIOYCHUU OTIOIHUTEIHHOTO
COTJIALICHUS] CTOPOHBI 3JI0YMOTPEOMIN MPUHAIEKA-
IIMMH UM TIpaBaMH B cepe TPYIOBBIX OTHOIICHHH,
MIPETYCMOTPEB BHIIUIATY BBIXOJHOTO IOCOOHS B pas-
Mepe, He npenycMoTpeHHOM TK P® nrbo nokambHBIM
aKTOM paboTojaTessi, BHE 3aBUCUMOCTH OT HPUYUH
pacTopKeHus Tpy10Boro gorosopa [16].

Takum 00pa3oM, TPYIOBBIM OTHOIICHUSAM TaKKe
TIPUCYILE 3J10YNOTpeOIeHHe MPaBOM M0 COTJIAIICHUIO
cTopoH. Ha Haur B3rusizi, Ui HEro XapakTepHbI Ciely-
IONINE MTPU3HAKH:

1) «croBop» 00enx CTOPOH HA BKIIOYEHHUE B TPY-
JIOBOH JTI0TOBOP (2 paBHO B JIOTIOJHUTEIBHOE COTJIalle-
HHUE K HEMY) 3aBEJIOMO HEJT0OPOCOBECTHOTO YCIIOBHS,

2) NOHMMaHKWE W OCO3HaHWE O0EUMH CTOPOHAMHU
TPYAOBOTO IOTOBOPA HEAOOPOCOBECTHOCTH CBOETO TO-
BEJCHHUS;

3) HanWuue ymbIcia y 00€nxX CTOPOH TPYIOBOTO
JIOTOBOpa Ha NPUYMHEHHE Bpena IPYrHM CyOBEKTam
WIIN TIOJTyYE€HUE UMYILIECTBCHHON MIIM WHOM BBITOMBI.
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Touku 3peHuss OTHOCHTETFHO BO3MOYKHOCTH 3J10-
ynoTpeOJIeHHs TPaBOM 110 COTJIAIICHHUIO CTOPOH B TPY-
JIOBBIX OTHOIIEHUSX BCTPEUAIOTCA B IHUTEpaType. Tak,
N.A. TTanamMapuyk MUILET, YTO «ONpPeeIeHUe 310YIo-
TpeOJIeHNS TPYIOBBIMH IpaBaMH II0 CPAaBHEHHIO € 00-
IIEU3BECTHBIMH  OTPAcClEBBIMH  OIpEAEICHUIMU
JIOJDKHO OBITh CKOPPEKTHPOBAHO B IIEISX COOTBET-
CTBHSI CIIEIU(UKHN TPYAOBOTO MPaBa, TaK KaK 3a9acTyI0
3710y~ MOTpeOJICHUE MPaBOM MMEET MeCTO OJyiarojapsi
CITa)XCHHBIM JICHCTBHAM 000X CTOPOH TPYIOBOTO JO-
rosopa. ... Takum 00pa3oM, MPUMEHUTEIBHO K TPYIO-
BBEIM OTHOIICHISIM B IPUHIIMIIE 3aIpeTa 3JI0YyIoTpeo-
JICHUs NPaBOM BBIIENEH aTpUOyT IBYCTOPOHHOCTH
[17, c. 8]. B memom, cormamasce ¢ aBTOpOM, OTMETHM,
4TO, HA HAIll B3IJISA], «IABYCTOPOHHEE» 3JI0yHoTpedie-
HHUE — 3TO OTHIOAb HE cnennu(uka TpyIOBOTo mpaBa (1
npuseaeHHoe Beilie IlocranoBnenue [Tnenyma BAC
P® crmyxur monrBepxneHneM 3Tomy). Ckopee, 310 —
3aKOHOMEPHOCTb, BBI3BaHHAsI YCHJIEHHEM YaCTHOIpa-
BOBBIX Ha4aJl TPYJOBOTO TIpaBa M pacIuIMpeHneM JI0To-
BOPHOM CBOOOIBI CTOPOH.

Takxum 00pa3oM, CyOBEKTH TPYIOBOTO TIpaBa MpH
OCYILECTBJICHUH NPHHAUICKALIINX UM IpPaB JIOJKHEI
PYKOBOJICTBOBAaThCSI HE TOJBKO IPABHIAMH OTHOCH-
TEJBHO CPOKOB WMJIM NOPSAIKA COBEPILEHHs IpaBopea-
JM3AIMOHHBIX JCHCTBUH, HO M TPEOOBaHUAMHU O HE0O-
XOAUMOCTH HCIIONB30BaHUSA CBOUX IIPaB B COOTBET-
CTBHH C WX COLIHANBFHBIM Ha3HAYCHHUEM; B IPOTHBHOM
cilydae MOYKHO BECTH pedb O 3JI0YNOTpeOJIeHHH Ipa-
BoM. [IpuHITNT 3ampeTa 3M0ynoTPeOICHHS IPaBOM SIB-
JsieTcst oOIIENpPaBOBBIM, & IMOTOMY JIaKe OTCYTCTBHE
HOPMATHBHOW 3aKPEIJICHHOCTH B TPYIOBOM 3aKOHOIA-
TEJBCTBE HE MPEMSITCTBYET PACIICHUBAHHIO €r0 KaK Of-
HOTO M3 BaKHEHIITNX MPEJIEIIOB OCYIIECTBICHHS TPYIO-
BBIX IIPaB.
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FEATURES OF THE INITIAL STAGE OF INVESTIGATION OF SEXUAL VIOLENCE AGAINST
MINORS

Annomauusn

B cmamuve paccmomperbl ocobenHocmu nepeoHa4albHoco smana pacczzeboeanwz HACUIbCINBEHHBIX Oeli-
cmeutl CEeKCYalbHO2o xapakmepa 6 OmMHOWEHUU HeCOBEPULEHHONIEMHUX. PaCCMOWIpeHbl ocobenHocmu 6‘036y9f€0€-

HUS Y20108HbIX 0el OAHHOU Kame2opuu.
Abstract

The article deals with the features of the initial stage of investigation of sexual violence against minors.
Features of initiation of criminal cases of this category are considered.

Kniouesvie cnosa: nacunvcmeenuvie 0elicmeus CeKCyaIbHO20 XapaKkmepa, pacciedosanue npecmynieHu,
6036)/9!6‘()@7—!14@ )Y207106HO20 ()@Jla, Hecoeepuilennoiemnuue iuya, nepeonaqaﬂbezzZ oman pacwzedoeaﬂwz.
Key words: sexual violence, investigation of crimes, initiation of criminal proceedings, minors, the initial

stage of the investigation.

BebI3bIBaeT cepbe3Hble onaceHus TOT GakT, u4To 3a
HocJeJHNE MATh JIET KOJNMYECTBO CEKCyalbHBIX Ipe-
CTYIUICHUH B OTHOILIEHHH HECOBEPIICHHOJIETHUX YBeE-
muunnochk Ha 42%. CornacHo MoJIy4eHHBIM JIaHHBIM, B
2018 romy ObutOo coBepmieHO Oonee 14 THICSY TaKUX
npectymienuil. [Ipu 3tom B 6% citydaB npecTyIuIeHUs
COBEpILANNCH B ceMbe, B 20% cilydaeB — caMUMU po-
qurermsivu [1].

PaccnenoBanuio npectyrieHui NpOTUB MOJIOBOM
cBOOOJIBI JIMYHOCTH TMOCBAIICHBI Hay4yHBIE PabOTHI
MHOTHX BEAYIIUX yYEHBIX-KpUMHHANMUCTOB. OcoOeH-
HOCTH TIEPBOHAYAJIBHOTO 3Tala pacciel0BaHMS H3Ha-
CHIIOBaHUH OCBeIIeHHI B paborax A.A. barmera, B.B.
Bbriukosa, A.M. CaxaeBa, M. B. bepuenesa, B.U. bpeI-
neBa, A.C. Epemuna u ap. [2; 3].

Pa3paboTka npakTHIECKNX peKOMEH Al 110 CO-
BEPLICHCTBOBAHHIO METOUKHU PACCIEI0BAHNS U3HACU-
JIOBaHUIl OCHOBBIBAETCA HA 3HAHUM KPUMUHAIUCTUYE-
CKOM XapaKTEPUCTHKU IMPECTYIUIEHUH, KOTOpas sBJIs-
eTcs  acmeKToM dYacTHOW  wmeromuku [4]. B
KPUMHHAIACTHYECKYIO XapaKTEPHUCTUKY BXOIHUT WH-
(hopmarms 06 OCHOBHBIX KPUMUHAIUCTHYECKH 3HAYH-
MBIX OCOOCHHOCTSIX MPECTYIUICHUS, O IPECTYITHHKE,
MOTEPIIEBIIEM U CBS3SIX MEXIy HUMH. B cocTtaB kpu-
MUHAJIMCTUYECKON XapaKTEpUCTHKH H3HACUIOBAaHUS
BXOJST CIEAYIOIIUE IEMEHTHI: KpUMUHAINCTHYECKAS]
XapaKTEepUCTHKA JIMYHOCTU MPECTYMHHUKA, JIMYHOCTU
MOTEPIIEBIIET0, CII0CO0 COBEPILECHHUS MPECTYIIICHUS U
COKPBITHS €T0 CIIe/IOB, 00CTaHOBKa COBEPIICHUS Ipe-
CTYIJICHUS! M Jp. 3HaHWE OOCTaHOBKH COBEPIICHUS
IIPECTYIUICHHUS SBJISAETCS OTIPABHOM TOYKOHM IJIs MO-
CTPOCHHUSI METOIWKH paccienoBanus. Ilog obcranoB-
KOl M3HACWIIOBAHMSI IIOHUMAIOT XapaKTep B3aHMMOOT-
HOIICHUN MEXAYy MPECTYITHUKOM M MOTEpIeBLIEeH 0
COBEpILEHH IPECTYILIEHHS, TPH COBEPIICHUH U3HACH-
JIOBaHUS U MOCJIE €T0 COBEPIIECHUSI.

leHTpaabHBIM 2JIEMEHTOM KPUMHUHAIUCTUYECKON
XapaKTePUCTHKH HW3HACWIOBAHUS OE3yCIOBHO SIBIISI-
eTcs TMYHOCTh TpecTynmHuka. OHa ompenernseTcs Kak
HEKasi MOJIeJb, COITANIbHAS U IICUXOJIOTUIECKAsl, Hajle-
JIEHHasi HeOpAMHApHbIMU Iipu3Hakamu [5]. [log auuHo-
CTBIO TIPECTYITHUKA TIOHMAETCsl COBOKYITHOCTb KPUMHU-
HATACTHYECKU 3HAYMMBIX CBOWMCTB YEIOBEKA, KOTOPHIE
00yCIIOBWIIM €T0 MPECTYMHOE MoBeieHue. Takoit mopt-
peT mpencTaBisieT coO0il COBOKYITHOCTh HHIMBHILY-
QIBHO-OTIPEJICIEHHBIX TICHXUYECKUX KadecTB HWHIU-
BUJIa, TAHHBIE O €T0 MecTe y4eObl, paboThl, ypOBHE 00-
pa3oBaHMsl U KBAIU(HUKALUKM, CEMEHHOM IOJIOKESHUH,
HaJIM4YUU CyTUMOCTH U J1p.[6].

CornacHo pe3ynpTaTaM HCCIEIOBAaHHNA OTede-
CTBCHHBIX U 3apyOCIKHBIX YUCHBIX OBLIO YCTaHOBIICHO,
YTO B OCHOBHOM H3HACHIIOBAHHS COBEPIIAIOT MYK-
YHHBI, KOTOPHIE HMMEIOT ITOCTOSHHYIO BO3MOJKHOCTH
YJIOBJIETBOPSITH CBOM IIOJIOBBIE MOTpeOHOCTH. MHOTHE
13 HUX HA MOMEHT COBEPIICHHS MPECTYIUICHUS OBLTH
JKEHaThl. B OCHOBE CEKCyaJ bHOTO HACHIIUS MOXKET
OBITH TTOJIO’KEHA OJTHA M3 MOJIENEH: NICHXuaTpruIecKas,
(heMHHHCTCKasI, SBOFOLIMOHHAS ¥ COMAIBHOTO HayJe-
HUSL.

Kak cy0BeKT nmpecTyIuieHus], JMIHOCTh HECOBEP-
LIEHHOJICTHETO TPECTYNHHMKA OO0JIaaeT OIpe/eseH-
HBIMH TICHUXO(HU3HYECKUMH OCOOCHHOCTSIMH, CBSI3aH-
HBIMU C €r0 MOBBIIIEHHON SMOLMOHANBHOCTBIO, HE-
YCTOMUYUBOCTBIO NOBEACHHUS, HE3PEIOCTHIO MBIIUICHUS
13-3a OTCYTCTBUS KU3HEHHOTO OIbITA U 3HAHUM, UMe-
IOLIEHCS Y HETro CKIIOHHOCTH K HOApaykaHuIo, (paHTa3m-
poBaHuio, (aHaTH3My U caMoBHymeHHro. Kak mpa-
BHJIO, TaKWe MOJIPOCTKH PAHO HAYMHAIOT IOJOBYIO
KH3Hb, MOCKOJIBKY UMEIOT MCKa)XEHHOE IpeICTaBie-
HHE O JOCTYITHOCTH JIIOOOW XCHIIMHBI W BOCIIPHHHU-
MAIOT aKT HaCHJINS KaK CTEPEOTHI OOIMIECTBEHHOTO 0~
BegeHus [7]. CoBeplIeHUIO MOJOBBIX MPECTYIICHUN
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crocoOCTByeT ynorpebienue ankorois. [1o pe3yibra-
TaM ucciegoBanuid, nposeaeHubix JI.JI. KoBaneBckum,
Cpear HECOBEPIIEHHOJICTHNUX, COBEPIIMBIIMX HACHIIb-
CTBEHHBIC JICHCTBUSI CEKCyaIbHOTO XapaKTepa, BBISB-
neHo 85% nuu, crpagaromux anxkoronusmom, 10% -
HapKkoMaHHeH u 5% - WHBIMM IICHUXUYECKUMH 3a00I1e-
BaHUAMH [8]. [Insg ycTaHOBICHUS TUYHOCTH MOJ03pe-
BAaEMOT0 B HM3HACHJIOBAHWH HCHONB3YyeTCsl MH(pOpMa-
Vs, TIOJy4EHHAsA B XO/€ JOMpOoca OT MOTEPIEBIICH 1
cBueTeNnel npectymieHus. B nocnenHee Bpems Bce
Yalie B pacCiIe0BaHUH NIPECTYIUICHUI HCIONB3YIOTCS
CBEJICHNUS, IMEIOLIMECsS] HA Pa3IMYHBIX caiiTaX B CETH
HHurepHer, B T. 4. B COUMANIBHBIX ceTsX [9].

[ToBomamu k BO30YKJIEHHIO YrOJOBHOTO Jela,
CB3aHHOTO C HM3HACUIOBAaHHEM HECOBEPIIEHHOJET-
HUX, SIBJISIETCS 3as1BJICHUE POJUTENCH WU NpeICTaBU-
TeJei MOoTepHeBIINX, a TAK)KE MHBIX IpaykiaH; coooie-
HUS OpTaHHU3alMM U yUpEeKICHUH.

IIpn paccrenoBaHnM W3HACHIOBaHWI HEOOXO-
VMO YYHTHIBATh TOT (DAKT, 9TO YeM OOJBIIE MPOIIIO
BPEMEHH C MOMEHTA COBEPIICHUS MPECTYIICHUS, TEM
OouIbIlIe BEPOSITHOCTh YHUUTOXKEHHS CIIEIOB IPECTYII-
nenus [10]. ITosToMy 4yeM paHbllle HauHETCS HPOLECC
paccieoBaHuUs, TEM JIydIlle, TEM BBIIIE KaYeCTBO CIIE-
CTBEHHBIX JIEHCTBUM U ONEPATUBHO-PO3BICKHBIX MEPO-
NPUATUH 1O JIeNTy, B IPOTUBHOM Cilydyae 3aTpaThl CHI U
cpencTB 3HaunTensHO Bo3pacTaroT [11]. [Ipu mposene-
HHUH JOCJIEACTBEHHON NMPOBEPKH B OTHOIIEHUH HECO-
BEPIICHHOJICTHUX HEOOXOANMO YUUTHIBATH OCOOCHHO-
CTH X NCUXUKH. [loapocTku OBICTPO 3a0BIBAIOT MPO-
M30LIEINEe C HUMH COOBITHS, TII03TOMY TIpH
MOBTOPHOM JIOTIPOCE OHM JINOO aBTOMAaTHYECKH MOBTO-
PSIIOT JaHHBIE MU paHee IMOKa3aHusl, 100 HaunHAIOT
npuyMbiBaTh. [Ipy HanM4YMK B MOKa3aHMUAX paHee J10-
MPOLICHHBIX JIUI] CYHIECTBEHHBIX MPOTHBOPEUH IPO-
BOJMTCS ouHasi ctaBka [12-14]. Ipu npoBeneHun 10-
MpOCa U OYHOM CTABKH C yUaCTHEM HECOBEPIIEHHOJIET-
HEero, He JOCTHUTIIEr0 BO3pacTa MLIECTHAIATH JIET,
00s13aTeIbHO yyacTHe meiarora win ncuxosora [15].

Kak moxa3piBaeT aHamM3 MaTEepUAIOB  ClEl-
CTBEHHO-CY/Ie0HOM IPaKTHKHU PACCIIeI0BAHMS JIeJT JaH-
HOHM KaTeropuw, 3aTsATUBaHUE NPEIBAPUTEIHHON Mpo-
BEpKU (DAaKTOB, M3JIOKEHHBIX B 3asBICHUH IPUBOANUT
TOJIBKO K OTPUIATENBHBIM pe3ynbTaTtaM. I[lomMmmo
YCTaHOBIICHUSI COOBITHS NPECTYIUIEHHUS TPH OCMOTpE
YCTaHaBJIMBAETCS MECTO COBEPIICHHUS MPECTYIIICHHUS.
Ilocme oOHapy)XeHHS CIEIOB W3HACWIOBAHMSA, HX
HEOOXO/JMMO M3bSATh W HANPABUTh JUIS HPOBEICHUS
OMOJIOTHYECKOM, FTEHETHYECKOH, JaKTHIIOCKOIIMYECKOM
skcnepTH3. Bee oOHapykeHHbIE HAa MeCTe NPOHUCIIe-
CTBHSI CJICIBI N3HACHIIOBAHMS MOXHO Pa3/IeINTh HA He-
cKojbko Tpymi: |) ciexbl mosoBoro cHomeHus; 2)
cyie/ibl MPUMEHEHHs HacWiIHs; 3) Clie/ibl CONpPOTHUBIIE-
HUs noTepresiuei. [1o ocTaBieHHBIM Ha MecTe Mpouc-
IIECTBHS CJIEIaM MOXKHO CZIeJIaTh BBIBOJ O HAJIWYHU U
XapakTepe HaCHJIHS, KOTOPOE COBEPIIANOCh B OTHOILIE-
HHH MOTEpIEBIIEH, O MPOSIBICHUH Cau3Ma MIIM HHBIX
(hopm 0co00if KECTOKOCTH.

Ilo nokxazanHusiM cBuAeTenedl U IOTEpIEBIIEH
YCTaHABJIMBAETCS CIIOBECHBIN MOPTPET WK (HOTOPOOOT
MPECTYNHHUKA, TOCIIE YET0 IPOBOIUTCS KOMIUIEKC OTIe-
PaTUBHO-PA3BICKHBIX MEPONPHUATUI MO PO3BICKY TIpe-
CTYIHHUKA, KOTOPBII 3aKaHYMBAETCS €T0 3a/IepKaHIEM.

TakoBbl OCOOEHHOCTM IEPBOHAYAIBHOIO JTara
pacciieloBaHusl HACHIILCTBEHHBIX JICHCTBUI CEKCyallb-
HOTO XapakTepa B OTHOLICHUH HECOBEPILIEHHOIETHHX.
IIpu paccnenoBaHUM HEOUYEBUIHBIX W3HACHUIOBaHMH
HECOBEPILEHHOJIETHUX LEJIeCO00pa3Ho CO31aTh CBOE-
00pa3HbIif «0aHK HHYOPMAIHy O JIUIAX, paHEe COBEP-
IIaBIIMX MOAOOHBIE TIPECTYIUICHHS, HCIOIb30BaTh
KpUMHUHATHCTHIECKHE ydeTel. HeoOxomumo orpaHm-
YUTH JTOCPOYHOE OCBOOOXKAEHHE AJIS JIUI, OCYXKICH-
HBIX 3a CEKCyalbHBIC MNPECTYIUICHHS B OTHOIICHHUH
HECOBEPILICHHOJIECTHHX.
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ON THE TERMINATION OF THE 1987 TREATY BETWEEN THE UNION OF SOVIET SOCIALIST
REPUBLICS AND THE UNITED STATES OF AMERICA ON THE ELIMINATION OF
INTERMEDIATE-RANGE AND SHORTER-RANGE MISSILES

Annomauusn

Ananuzupyiomes nocieocmsusi npexpawenus JJocosopa mexncoy Amepuxoti u Cosemcrum corozom « O 1uxeu-
oayuu paxem cpeoneil u menvutell darviocmuy 1987 cooa. Paccmampusaiomes amanvl, noCie0Cmeuem KOmopuix
6 2019 200y cmano npexpawenue oeticmaus paccmampugaemozo /[ocoeopa, a makaice e20 8eposmuvie NOCie0-

Cmeus.
Abstract

The consequences of the termination of the 1987 Treaty between the United States and the Soviet Union on
the Elimination of Intermediate-Range and Shorter-Range Missiles are analyzed. The stages are considered, the
consequence of which in 2019 was the termination of the Treaty in question, as well as its likely consequences.

Knrouegvie cnosa: mesncoynapoonulii 002060p, 08YXCMOPOHHEe CO2auenue, 2OHKA B00PYICEHUN, paKembl,

000poHa, OeHOHCayus.

Keywords: international treaty, bilateral agreement, arms race, missiles, defense, denunciation.

Hpemne YEeM aHAJIM3UPOBATH OMMACHOCTH BbIXOJa
Coenunennbix IlltaToB AMepuku (majee 1Mo TEKCTY
CIIIA) u3 moroBopa «O JTHKBUAANMH PAKET CPEeIHEN U
MeHbIIeH gansHocTH» 1987 roma (nanee no tekcty Jlo-

TOBOP), HEOOXOIMMO U3yUHUTh €T0 MPEIBICTOPHIO, CYIII-
HOCTh W 3HaueHue Wit Poccum u CIIJA B mcTopude-
CKOM KOHTEKCTE.

Urak, JloroBop ObLT 3akmroueH 8 nexadps 1987
rojia B r. BalmuHITOH, MEXAY JUJCpaMH JBYX CTPaH —
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CIIHA u CCCP. CymHOCTh 10TOBOpPA COCTOUT B TOM,
4TO CTPAHBI-yYaCTHHUIIBI, B TEUCHUHU 3 JIET C AAThI MO~
MHUCaHUsA JJOTOBOPA JOJKHBI TUKBUIUPOBATh U3 CBOUX
BOEHHBIX apCEHAJIOB PAKEThl HA3EMHOTO Oa3MpOBaHMS,
panuyc AeHCTBHS KOTOPBIX HAXOJUTCS B AMANa30HE OT
500 mo 5500 xunomerpoB. JloroBop peryiaupyer
TOJBKO JIMKBUAIMIO HA3EMHBIX PAKET, a PAKETHI MOP-
CKOTO ¥ BO3YIITHOTO 0a3MpOBaHMUs C aHAJOTUIHBIM pa-
JIyCOM JICUCTBHUS OCTAJINCh BHE IOJISI €T0 3PCHUSL.

Jlnst OCyIIECTBIEHHUSI KOHTPOJIS 33 MCIOJHCHUEM
MIOJIO)KEHUH J10TOBOpa, B T.U. 3a YTWJIM3aLUEH paker,
Kax/1as CTOpOHA MMEeT IIPaBO Ha IMPOBEICHUE HHCIIEK-
nuy. B wacTHOCTH, Takue MpOBEPKH MPOBOIWINCH JI0
2001 rona na Teppuropun Poccun Ha BoTknHCcKOM Ma-
IIMHOCTPOUTENHEHOM 3aBOJe B YIMYPTCKOH peciry0-
nuke, 1 B CIIIA Ha pabpuke «I'epkynec» B mrare FOTa.

Cpok geiicTBus [loroBopa He OrpaHHYEH BPEMEH-
HBIMH PaMKaMH, OJHAKO, CTOPOHA JIOTOBOpAa HMEET
MPaBO €T0 PACTOPTHYTH B CITydae HAPYIICHUS YCIOBUI
JoroBopa BTOpPOH CTOPOHOW, C YBEJOMJIEHUEM O TO-
CPOYHOM pacTOP>KEHUU HE MEHee 4eM 3a 6 mecsiues [1].

B cBs3u ¢ Tem, uto Ha Teppuropun CCCP paket-
HBIE YCTAHOBKH, IOJUIeXkAlUe JIMKBUIAIIUU HaXOIu-
muck kpome Poccun eme u B benapycu, Kazaxcrane u
Ha YKpauHe, TO 3TH CTpaHbl TaKXKe OCYIIECTBIUIN
(axTryeckoe ucnonnenue Jloropopa. B momHom 00b-
eme o0s3aTenbeTBa Mo JloroBopy OBLIM BBIMOJIHEHBI
obenmu cropoHamu B Mae 1991 roma, ogHako oH Mpo-
JIOJDKaJl CBOE JICHCTBHE.

Cnenyer cka3aTh M O TOM, 4TO JUIS1 COTIIaCOBAHMS
BCEX BO3HHMKAIOIINX BOMPOCOB B CBSA3U C HCIOJIHECHUEM
Jorosopa, o HeoOXxoguMoCTH co3biBaeTcst Crieruas-
Hast KOHTPOJIbHAS! KOMHCCHSL.

[epBbie mpoOeMbl, CBsI3aHHBIE C paccMaTpUBae-
MbIM JloroBopoM, Hadanu Bo3HUKaTh B 2007 roay. Taxk,
umenHo B 2007 roxy npesuneHt Poccuu B.B. Ilytun
MIPEIOKIIT PACIINPUTE cOCTaB J[oroBopa, IpeaioKuB
CeNaTh ero MHOIOCTOPOHHUM, PAaCIPOCTPAHUB TAKUM
00pa3oM ero JeficTBHe Ha MPOYHE CTPAHbI, UMEIOLUE
B CBOEM BOSHHOM apCeHale Ha3eMHBIC PAKEThI CpeHEH
U MeHbIIeH nanpHocTH. OHaKO, HE CMOTPS Ha aKTHB-
HBle JelcTBHs Poccny, MOATOTOBKY HPOEKTOB JIOKY-
MEHTOB M KOHLENIUH, MHUINATHBA JOJDKHOTO Pa3BHU-
THSI HE TIOJTy4YHJIa, U TPOIIECC A0 CHX MOp HE OCYIIECTB-
JIEH.

B 2013 roxy co croponsl CIIIA B agpec Poccun
CTaJI¥ TIOCTYIATh MPETEeH3UH O HapymeHun Jlorosopa,
nockonbky B CHIA cumuraiot, 4TO OJIHA U3 PaKeT, Ipu-
HATBIX Ha BoopyxeHHe B Poccum oOmajmaer mambHO-
CTBIO, 3anpenieHHoi joroBopoM [4]. CTOUT 3aMeTUTB,
4yTo cOo cTopoHbl Poccuiickoit Peaepauuu B aapec
CIIA TOX€E UMENUCh ONpeAeIeHHble NpeTeH3uu. JlaH-
HBIE BOIPOCHI MOJUIEKATU PA3pPELICHUI0 HA CECCHAX
CrenuanbHOM KOHTPOIBHON KOMHCCUH, COCTOSIB-
mumMest B 2016 u 2017 rogax, olHaKO CTOPOHBI K COIJIa-
HICHUIO HE MPUIILIN.

B 2018 rony npe3unent CHIA Honansa Tpamn
caenan 3asiBiieHue o ToM, yto CIIA Beixomut u3 Jloro-
Bopa. [lnmsi yperynmpoBaHHsS [TaHHOTO BOINPOCAa, B
Havatne 2019 roga B JKeHnese mpormnia odepenHas KOH-
CyJNbTanus, I71€ CTOPOHAMH OBUIN 03BY4YEHBI HMEIOIIN-
ecst mpereH3nu. [leperoBopel oka3amuce Oe3ycrem-

HBIMH, U B Hadajie ¢espays 2019 roga nepBeIMH JH-
mamu CIIA ObUI0 CclienaHo 3asBJICHUE O MPUOCTAHOB-
sneHuu JloroBopa U MocieAyroIieM BeIX0e U3 Hero [5].
Co croponst Poccunt B 0OTBET OBLIO CIIEIAHO aHAJIOTHY-
HOE 3asBJICHHE U MOJITOTOBJICH CHeIMaNbHbIN YKa3 [3].
Kpowme Toro, B utone 2019 roxa 6511 m3nan enepans-
HBIM 3aKOH O MPHOCTaHOBJIEHUU nelcTBUs JloroBopa
[2].

CrienamiucThl YKa3bIBaIOT HA TO, YTO IPHOCTa-
HOBJIEHHE JelicTBUA JIOroBOpa WM €ro MpeKpalleHue
npuBenyT Kk Tomy, uto CHIA momHOMacmTabHO pasz-
BEpHET pa3MeEIICHUE MYHKTOB MPOTHBOPAKETHOM 000-
pownsl (nanee o Tekcry [1PO), B EBpore, ¢ ux Hampas-
JIEHHOCTBIO B cTOpoHy Poccuu [7].

3ameTuM, uto Poccus u CIIIA 3To HE eUHCTBEH-
HBIC CTPaHBI, KOTOPBIC 00JIAAIOT paKeTaMH CPETHEH U
MEHbIIIEH TaabHOCTH. B HacTosee Bpems K YuCiLy Ta-
KOBBIX MOXHO OTHecTH ewe ¥ Kuraii, Unauto, Uspa-
unb, KH/P, Upan, Caynosckyto Apasuto u [lakucran.
K sTomy npuBern, pazyMmeeTcst, TEXHHYESCKHI Iporpecc,
COBEPILICHCTBOBAHHE OPYIWil BEeICHWS BOWHEBI, W He-
TJIaCHas TOHKA BOOPYKCHH.

Henp3s He cka3aTh 0 TOM, YTO Ka)Kaas U3 CTpaH,
HMEIOIIUX B CBOEM apCceHale Takoe OpyXkHe, Hamepe-
BaeTCs He3aMeJIMTENBHO MYCTUTH ero B Xoi. C Haien
TOYKH 3pEHHsI — 3TO 00Jiee CPENICTBO AJIsl yCTPAILICHUS
MOTEeHIUAIBHOTO Bpara. OJHaKo, HeNNb3s1 UCKII0YATh U
BO3MOHOCTB €T0 peajbHOr0 MPUMEHEHHS.

B cBa3u ¢ Beixomom CHIA wu3 [loroBopa, 3kc-
MEPTHI YKA3bIBAIOT HA POCT YIPO3HI B BUAE POCTA MECT
pa3MemIeHusi BEICOKOTOYHBIX KPBUTATBIX PAaKeT MOp-
CKOT0 ¥ BO3AyIIHOTO OaszupoBanus [8]. [TozBonmm of-
HaKo ce0e 3aMeTHTh, YTO paccMaTpuBaeMblil JloroBop
HE PEryJHPYET BONPOCH pa3MEIIeHUS MOPCKHUX W BO3-
JIYITHBIX PaKeT, a UCKIIIOUUTENBHO Ha3eMHBIX, HO MPH
BCEM 3TOM, YTP03a, Pa3yMeeTcCs, UMEeT MECTO OBITb.

Beixox CILA u3 JloroBopa MOXeT yxe B OJrKaii-
1Iel MepCreKTUBE MPUBECTH, MO HAllEMy MHEHHIO, K
BO300HOBJICHUIO TPHOCTAHOBJICHHBIX B CBS3M C JICH-
ctBreM J[oroBopa mporeccoB pa3pabOTKH pakeT Cpel-
Hell 1 MeHbBIICH NaTbHOCTH, UX COBEPIICHCTBOBAHUHU
BO BCEX HAIPABICHHAX, a TaKKEe K BEPOSATHOHN TOHKE
BOOPYKCHHUH, KOTOpast CyIIecTBOBAJIa paHee.

HccrnenoBaTensiMu yKa3bIBaeTCs B TOM YHCIIC H HA
To, uro CIIIA ¢akTHyeckn nMeeT B CBOEM apceHale
pakKeThl CpeiHeH JATbHOCTH, UCTIONB3YsI UX Ha UCTIHITA-
Husx cuctem [1PO, u nteHoHcaus 10roBopa yCTpaHsIeT
mo0ble TPensATCTBHSA B MX MaciuTaOHOW pa3paboTke
[6].

Kpome Toro, neHoHcarust JloroBopa CTaBUT TOJ
YTpO3y POCCHMCKHUI TOTEHITUAN SIACPHOTO CIEPIKUBa-
HUS, IIOCKOJIBKY BEPOSTHO BO3HUKHET HEOOXOIUMOCTh
MOJIHOTO TEPECTPOEHUS] PACCTAHOBKHU SIAEPHBIX CHIL,
CUCTEM MpenyNpeKACHUsI U YIpPaBJICHUS, BO3AYIIHO-
KOCMHYECKYI0 000pOHY, U, pa3yMEETCs, HOBBIC CTaThU
pacxonoB B Oromxere [6].

B cBs3u ¢ npekpauienuem JJorosopa CILIA oka-
3BIBAETCSI B HaMOOJIEE BHITOJHOM IJIA CeOsl IO3MINH,
TTOCKOJIbKY pakeThl Poccrun HEe CMOTYT 10€TETh 10 HUX
BBHUIY OTpaHWYCHHS JATbHOCTH. B TOJIB3y HEBHITOX-
HOTO TOJOXEHUS Poccum MOXHO TakkKe OTMETHUTh U
BO3MOXHBI POCT KPUTHKH B CTOPOHY SACPHOTO
pazopyKeHus.
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OTu noTepu He yIacTCs BOCHOIHUTL IPAaHTaMU Ha
yiyuiienue umumxka Poccun B Mupe. Benp Mexnyna-
poaHas OOLIECTBEHHOCTh IMOMHUT M BOCIPHHHUMAET
JloroBop Kak 3HaKOBOE SIBJIEHHE — CUMBOJI 3aBeplIaro-
IIETo dTarna X0J0AHOM BOWHBI U MEepexoa K peaJbHOMY
ANEpHOMY pazopyxkeHHi0. COOTBETCTBEHHO, OTKa3 OT
Hero OyfeT OJHO3HAYHO MOHAT KaK BO3BpaT K KOH-
(poHTAIMN W TOHKE BOOPYXCHUH MEXIY BEITHKHMH
JeprKaBaMu.

Tpetbu saepHbBIE TOCYIapCTBA MOTYT BOCIIPHHATH
Takoi mar Poccun kak yrpo3y coOcTBeHHOI Oe3omac-
HOCTH M HAampaBsAT 4acTb CBOMX PaKETHO-SIEPHBIX
cpencts Ha P®. OHu cTaHyT ele ynopHee CONpOTUB-
JISThCA POCCUHCKUM MPEUIOKEHUSAM HMOJKIIOUUTHCS K
IpoLeccy SAEPHOTO Pa3opyKEHUs.

Takum 00pazom, BOIPOCHI, CBSI3aHHBIE C MPEKpa-
menueM JloroBopa Haubosee BEpOSTHO NMPHUBEIYT K
BO300HOBJICHHIO TOHKH BOOPYKCHUH M ITOTCHINAIHHO
HaIpsOKEeHHBIMY OTHOILICHUSIMH HE TOJIbKO Mekay Poc-
cueil u CIIA, HO U ApyrMMH CTpaHaMH, UMEIOLUMH B
CBOMX apCeHaIax pakeThbl cpeJHEN U MEHBIIEH AaTbHO-
CTH. A 3HaYHT, yTPpo3a OBICTPOI MOTHUECHOCHOH BOWHEI
OCTaeTCsl peaIbHOW U UCIIOTHUMOIA.
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Abstract

The article analyzes the issues of lawyer's responsibility. A brief analysis of the types of responsibility of a
lawyer: criminal, administrative, civil, disciplinary. The proposals aimed at improving the normative legal acts in
terms of expanding the range of measures of disciplinary responsibility of the lawyer are formulated.
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JesTenbHOCTh aBOKaTa COMpPsDKEHA ¢ PUCKAMH
— HCKAYeCTBCHHO OKa3aHHBIE YCIYTH MOTYT HE
TOJIBKO CTOWTH JIOBEPUTEIIO YTPaThl BO3MOXKHOCTEU
JUIS 3a1IUTHI CBOUX npaB, HO U OGpeCTI/I HECraTuBHOC OT-
HOIICHUC K I/IHCTI/ITyTy allBOKaTypBI B IICJIOM. OT TOTO,
HACKOJIBKO OTBETCTBCHHO M IOOPOCOBECTHO aIBOKAaT
MOJOUIET K HCIIOJIHCHHIO CBOMX MPO(ECCHOHATBHBIX
00s13aHHOCTEH, MHOTIA 3aBUCHUT JajbHeimas cyapba
€ro JIOBEPUTEJIL.

[To »TO# mpUYMHE 3aKOHOAATEILCTBOM YCTAHOB-
JeHa npog)ecCHOHATbHAST OTBETCTBEHHOCTh aJ{BOKATa
— 00513aHHOCTh NPETEPIICBATh YCTAHOBJICHHBIC MEPHI
TIPUHYXICHUS 32 COBEPILIEHHBIC UM TPAaBOHAPYIIICHHSI.
MOXXHO BBIAGIHTH  CIEAYIONIME OTIUYHTEIHHBIC
YepTHI:

— OTBETCTBEHHOCTh  aJBOKAaTOB  HACTyHaeT
TOJIBKO 3a JeSTHUS, IPETYCMOTPEHHBIE 3aKOHOM;
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— MpaBoBasi OTBETCTBEHHOCTh aJ[BOKaTa HACTY-
MAaeT 32 COBEPIICHHbIE MOCTYIKH, HO HE 3a MBICIU U
HaMEpPEHUS;

— TMpUBJEYb AJBOKATA K OTBETCTBEHHOCTH MO-
T'yT JUIIb KOMIIETEHTHBIE OpTaHbl B X0JI€ YCTAHOBJIEH-
HOM IpoLenypHl;

— TpUBJICYCHHE AJBOKAaTa K OTBETCTBCHHOCTH
BCerJa 03HayaeT HACTYIUICHHE HEeOJIarONpUsSTHBIX I10-
CIIEACTBUH.

IOpunndeckass OTBETCTBEHHOCTh aaBOKaTa ObI-
BaeT pa3HOH, Bce 3aBUCHUT OT TOT'0, Kakas HopMa IipaBa
OblTa HapyllleHa aJBOKaTOM. bBBIBAIOT clemyromue
BHJIbI OTBETCTBEHHOCTH:

— YTOJIOBHAS;

— aJIMUHHCTPATUBHAs,

— TpaKIaHCKO-TIPaBOBasi;

— IHUCIUTUTNHAPHAS.

PaccmoTpuM maHHBIE BUABI OTBETCTBEHHOCTH 00-
yiee moapoOHO.

VYTO0I0BHAS OTBETCTBEHHOCTD HACTYIIACT, SCIIH al-
BOKaTOM COBEPIICHHO KaKOe-JIN0O yrOJIOBHO-HAaKa3ye-
Moe JAesHHue (MpecTyIUIeHue), MPeayCMOTpEeHHOe YTO-
JIOBHBIM KOJiekcoM PD.

AJIMUHHCTpATUBHAS OTBETCTBEHHOCTh HACTYMAET
3a COBEpILEHUE aJIBOKATOM aIMUHUCTPATUBHOTO MPO-
crynka. Tak, Kk mpuMepy, agBOKaT MOXKET ObITh TpHU-
BJICYEH K aJMUHUCTPATUBHON OTBETCTBEHHOCTH 3a
Hapymenue cT. 13.14 Konexca PO 06 axmMuHUCTpaTHB-
HBIX TPaBOHAPYIICHUIX, COTIACHO KOTOPOH, pasria-
mieHne uH(GopMaIyy, JOCTYN K KOTOPOH OrpaHHyYeH
(henepampHBIM 3aKOHOM (32 HCKJIFOUCHHEM CITy4Yacs,
€CIIH pasIalleHHe Takod MH(opMaIu BIEYET YTo-
JIOBHYIO OTBETCTBEHHOCTD), JIUIIOM, TIOJYIHBIIUM J[O-
CTYIl K TakoW HMH(OpMAIMK B CBSI3H C HCIOJHCHHUEM
CITyX)eOHBIX WIN MPOo(ecCHOHANBHBIX 005M3aHHOCTEH,
BJICUCT HAJIOKCHHE aTMHHUCTPATHBHOTO IiTpada oT
9eThIpeX ThICAY A0 IATH THICSY pyOseit. AnBokaT, co-
BEPIIMBIINN aJMUHUCTPATHBHOE MpaBOHAPYIIEHUE, B
JIAaHHOW HOpMeE MpaBa MPUPABHUBAETCS K JOJKHOCT-
HOMY JTUITY.

OJHUM U3 BHJOB OTBETCTBEHHOCTH aJBOKaTa SIB-
JSETCS TPAKIAHCKO-TIPABOBasi OTBETCTBEHHOCTH. [1pu-
BJICUCHHE aJBOKATa K TIPa)KTAHCKO-TIPABOBOH OTBET-
CTBCHHOCTH BO3MOXKHO, B YaCTHOCTH, B Clydae Hapy-
MIeHUs] UMYIIECTBEHHBIX TpaB. Tak, MpHUBICYECHHE K
TPKIAHCKO-TIPABOBOK OTBETCTBEHHOCTH BO3MOXKHO,
KOTJIa aJIBOKaTOM HE BBITTOJIHEHBI YCIOBHS 3aKJITFOUEH-
HOTO COTJIAIIEHHUs] 00 OKa3aHWM KBaTH(DHUINPOBAHHOI
nmomoni. B paccMmarpuBaeMoM ciydae, ITOBEpHTEIH
MMeEeT MPaBo MOJaTh HA TAKOTO a/IBOKATa MCK B CY[ O
B3BICKAaHHH JCHE)KHOH CyMMEBI THO0 00 00s3aHUU CO-
BEpIIUTE HeoOXoauMmble JeicTBUSA. OTHAKO CTOUT
TaKXKe OTMETHUTb, YTO JOBEPUTEIh MOXKET OOPaTHTHCS
C 3asBJIEHUEM B AJIBOKATCKYIO MajaTy, YIEeHOM KOTO-
poil siBisieTcsl aABOKAaT, U HA OCHOBAHUU IOCTYIIHB-
IIero 3asBJICHUS B OTHOIICHHH aJIBOKATa MOXET OBITh
BO30YK/JIEHO JUCIMILTMHAPHOE TPOU3BOICTBO.

JucnuminHapHass OTBETCTBEHHOCTh. Ha cero-
JHSTTHAA JTeHb HOPMATHBHO-TIPABOBBIM aKTOM, PETY-
JUPYIOUTAM TIOPSATOK ¥ MEPHI (BUIBI) TUCITATUTHHAPHOM
OTBETCTBEHHOCTH aJiBoKaTa sBisieTcss DenepanbHbIi
3ak0H «O0 aJBOKATCKOM JESATENLHOCTH U aIBOKATYpe

B Poccuiickoit @enepaunn», Kogeke npodeccronanns-
Hol aTuku anBokarta. CorjacHo ct. 18 Koaekca mpo-
(heccHOHANBHON STUKU aBOKATa, MEPaMH JIHUCIUTLIHU-
HAPHOW OTBETCTBCHHOCTHU SIBJISIFOTCS 3aMEUaHUe, mpe-
JOYIpexaeHue M IpeKpalleHue CcTaTyca aJBoKarta.
IlepedeHb caHKLUH SBISIETCS UCUEPTIBIBAOLINM.

Cornacao 1. 3 4. 2 cT. 17 @enepansHOro 3aK0HA
«O0 agBOKAaTCKOW IEATENFHOCTH U aJBOKAType», CTa-
TyC aJBOKaTa MOXET OBITh NPEKpaIleH 10 PEHIICHUI0
COBeTa a/IBOKATCKOW manatel cyosekra PO, B peruo-
HAJIBHBIA peecTp KOTOPOTO BHECEHBI CBeIEHUS 00 as-
BOKaTe, Ha OCHOBAHHWH 3aKIIIOYCHUS KBaTH(DHUKAIIMOH-
HOM KOMHUCCHH:

— TpPY HEUCTIOJHCHUH WM HEHAJJICKAIIEM HC-
TIOJTHEHUHU a/IBOKaTOM CBOEH MPOQeCcCHOHAIBHON Nes-
TENBHOCTH (00s13aHHOCTEH) IIepe] IOBEPUTEIIEM;

— TpH HapylIeHHH aaBokaTtoM HopM Kopekca
po(heCCHOHATBHOM STHKH aIBOKATA;

— TpH HEHWCTIONHCHUH WM HEHaJJIe)KaleM Hc-
MTOJTHCHUHU aIBOKATOM PEIICHUI OpraHoB aIBOKATCKON
TIAJIATHL, TIPUHATHIX B MPEIENIaX WX KOMIICTCHIIHM;

— TpH TPeIoCTaBICHUE HEIOCTOBEPHBIX CBEIC-
HUI/JJIOKyMEHTOB B KBaJH(HUKAIOHHYIO KOMHCCHUIO
JUISL TOTTYCKa K KBaJH(UKAIIMOHHOMY 3K3aMeHY;

— IIpU OTCYTCTBMHU B aJIBOKATCKOM Iajare B Te-
YEeHHE YeTBIPEX MECALEB CO AHSA HACTYIUICHHUS 00CTOs-
TENbCTB, CBEACHUH 00 M30paHMU agBOKAaTOM (HOpPMBI
aIBOKATCKOTO 00pa30BaHMS.

Heo6xonmumMo oTMETHTE TOT (akT, 9To Oe3 HaJe-
JKAIET0 pa30HMpaTenbCTBa, MPEKPATUTh CTATyC aIBO-
KaTa HEBO3MOXHO. KBammpukarmoHHass KOMHCCHUS
BO30YXKIaeT TUCHUTUTHHAPHOE MPOU3BOJCTBO B OTHO-
[ICHUW aJBOKATa MPHU HAIMYHHA COOTBETCTBYIOIINX Ha
TO OcHOBaHU1. OCHOBaHMEM JJIs BO3OYKICHUS UCIH-
IUTMHAPHOTO MPOM3BOJICTBA SIBJISIIOTCS KaK Kajoba 1o-
BepHUTENsl (3aKOHHOTO TMPEACTABUTENS JOBEPUTEIIS),
TaK ¥ TpeACTaBICHUE BHUIE-TIPE3UICHTA aJBOKATCKON
nanaThl WIK OpraHa rocynapcTBeHHOH BiacTu. Kpome
TOTO, CyJ 00JIaaeT IpaBOM Mo1a4M TPeOOBaHUS B all-
pec aaBOKATCKOW MayaThl O BO3OYKICHUN ITHCITAILIH-
HApHOTO MPOW3BOJICTBA B OTHOIICHHWH aJBOKaTa. BBI-
00p Mepsl OTBETCTBEHHOCTH 3aBUCHT OT TSHKECTH CO-
BEPIIEHHOTO MPOCTYIKA, 00CTOATEIBCTB, IIPH KOTOPHIX
aJIBOKAT COBEPIIMI JHUCIUILTHHAPHBIN IPOCTYIIOK,
(hopMBI BUHBI, a TaK)XK€ MHBIX OOCTOSTEIHCTBX, CYIIE-
CTBEHHBIX JJIS1 PACCMOTPEHUS AUCIUILTNHAPHOTO TPO-
H3BOJICTBA.

Takum o06pazom, B paMKax CTaTbU MBI IPEIOCTa-
BWJIM KPAaTKyI0 XapaKTEPHCTHKY OCHOBAHWUU M BHIOB
OTBETCTBEHHOCTH aJ[BOKAaTa. YUYHUTHIBas HM3JI0KEHHOE,
MOXHO CHENaTh BBIBOJ, YTO OCHOBHOM U HEMOCPEN-
CTBCHHOW 0053aHHOCTBIO aJIBOKATa SBJICTCS TOYHOE U
HEYKJIOHHOE co0JIto/ieHne TpeOoBaHUH HOPM JIeHCTBY-
IOLIET0 POCCUHUCKOro 3aKOHOAATENbCTBA. TOIBKO TOU-
HOE M HEYKJIOHHOE COOJIo/IeHHe TpeOOBaHWH HOPM
JEUCTBYIOIETO POCCUMCKOr0 3aKOHOJAATENbCTBA 3a-
IIUTHT aJBOKaTa OT BO3MOXKHOCTH PHOOpECTH Heba-
TOINPUATHBIC MOCICACTBHS B BUJAC MPEKPAIICHHUS CTa-
Tyca aJiBokarta. 3aKOHOAaTeIhCTBO Poccuiickoit Dene-
pannu COAEP>KUT TOBOJBHO OTPAHWYCHHBIN TIepeueHb
CaHKIMHA, KOTOPBIE MOTYT OBITh NPUMEHEHHI K a/IBO-
KaTy MPHU COBEPIICHUH AUCUUIUIMHAPHOTO MPOCTYIKA.
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CuntaeM HEOOXOIUMBIM PACIIUPUTH MEPEUYCHb CaHK-
U 32 COBEPIICHHE IMCUUIUIMHAPHOIO MPOCTYIIKA,
JI00aBHB TaKUE CAHKIMH KaK BBITOBOP, ITpad W MpH-
OCTaHOBJICHHE IpaBa Ha 3aHATUC AJBOKATCKOW Mes-
TENBHOCTBIO HA CPOK OT OJHOTO MECslla J0 OJHOTO
rojia, YTO MO3BOJUT MPUMEHHUTh K BHHOBHOMY aJ[BO-
KaTy OoJiee CripaBeIMBOe HaKa3aHHe.
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LEGAL STATUS OF A LAWYER

Annomayusn

B cmamwe ananuzupyiomces 6onpocuvl npasoso2o cmamyca adgoxkama (0CHO8aHUS NPUOOpemenusi, npUoCcma-
Ho8JIeHUs U npekpawerus). Paccmompenvr éonpocwl pazeumus aosokamypsi 6 Poccuu.

Abstract

The article analyzes the legal status of a lawyer (grounds for acquisition, suspension and termination). The
issues of development of advocacy in Russia are considered.

Knroueswte cnosa: adsoxam, npagosot cmamyc a0gokama, pasgumue adgokamypwl 8 Poccuu.
Key words: lawyer, legal status of lawyer, development of advocacy in Russia.

AJBOKaTypa SBJISETCS OJHOW U3 BAKHEHUIITUX CO-
CTaBJISIFONINX MPABOBOTO TOCYAapCTBa, KOTOpasi CTOUT
Ha 3aIlUTe NMPaB 1 3aKOHHBIX HHTEPECOB TPaKIaHUHA U
€aMoro rocyapcTaa B LIEJIOM.

C 31 mas 2002 r. Ha Bcelt Tepputopun PO Havan
neiicrBoBate @enepanbHenii 3akoH Ne 63-03 «O06 az-
BOKaTCKOH J1eATeIbHOCTH U aiBokarype B PDy. Iloro-
>KE€HUS BBIILIEYTIOMSHYTOI'O 3aKOHOIATENIbHOT'O aKTa pe-
TJIAMEHTUPYIOT CTaTyC U JESTENIbHOCTh a/IBOKaTOB B
Poccuiickoit ®enepanuu.

TepMHUH «aIBOKAT» MPOUCXOAUT OT JIATUHCKOTO
cioBa «advocatusy, 4TO 03Ha4aeT MPHU3LIBATH Ha TIO-
MoIIb. B Hapoie «aaBoOKaTOMy CUUTAJICS IOPUCT, KOTO-
pBIii OKa3bIBaeT MPO(HECCHOHATHHYIO HOPUAMYECKYIO
MTOMOIITh HACENEHUIO MyTeM TPOBEACHUS KOHCYJIbTa-
U, IPECTaBICHHUS HHTEPECOB TPAXKIaH B CyICOHBIX
WHCTaHIVSIX, & TAKXKE 3alIUThl OOBUHIEMOTO B YTOJIOB-
HBIX JIeNax.

OpHAaKO, CTOUT OOpAaTHTh BHUMAHHUE, YTO MEKIY
IOPUCTaMH U aJBOKaTaMH CYIIECTBYET pa3HMLA KaK B
cTaryce, MpaBax U 00s3aHHOCTSX, TaK H OTBETCTBEHHO-
CTH JTMI1A, OKA3BIBAIOIIETO IOPUIHYECKYIO TIOMOIIIb.

B cBsi3u ¢ ueM, n3ydeHue U aHaIU3 BINICYKa3aH-
HOM TeMBI OCTAETCS OTHOU U3 aKTyaJIbHBIX TEM C TOUKH
3pEHUs IPOOJIEM POCCUICKOTO 3aKOHOIATENILCTBA.

B pamkax maHHOW CTaThbM pPacCMOTPUM BOMPOC
MPaBOBOI'O CTaTyca aJIBOKaTa.

B JlpeBneit Pycu uHcTUTYyTa aBOKAaTyphl HE CY-
ecTBOBAJIO. DYHKINH CYy/a OCYIIECTBISUTUCH KHI3EM.
CornacHo npaBoBeIM HopMaMm Kuesckoi Pycu, usio-
JKCHHBIM B TIepBoM cOopHuke «Pycckas [Ipasma» 1016
T., CyJeOHBIH Mporiecc HOCHI 00BUHUTEIHHO-COCTS3a-
TEJIbHBIN XapaKTep, COINIACHO KOTOPOMY IPH PaccMOT-
peHHH Jena CTOPOHBI BBICTYNANH IEpel KHA3EM,
MIPEJOCTABIISAS BCE apryMEHTHI M J0Ka3aTeNbCTBa, KO-
TOpPBIE MOTJIM COOpATh U NPEIbSIBUTD.

Taxoke ucnons3oBaics cyn boxwuii, korga oOBH-
HSIEMBIN TIOABEPrajcs pa3IHudHOTO BUIA HUCIIBITAHUSIM
(mampuMmep, MpOBEpKa OTHEM M BOAOIL), U IO TPOXOXK-
JICHHIO 3TOTO MCIBITAaHHUS ONPEAEISUIOCh BHHOBEH U
HeT denoBeK. COOTBETCTBEHHO, CTOPOHAMHM IO JAETY
OBUTH TOJBKO BUHOBHBIM WM MOTEPIIEBIINN, HHCTUTYTA
a/IBOKaTa B JJAHHOM CJIy4ae He MPEeroIaraaoch.

BrniepBble TepMUH «aJBOKaT» BO3HHK B POCCHIl-
cKol ucropun npu npasnennu Ilerpa I u purypupyer
B Bounckux ycraBax. Ognaxo cam Ilerp Benukuii o1-
pHUILIATENBHO OTHOCHIICS B aJBOKaType, NMpUpaBHHUBAS
a/IBOKAaTOB K TOBAPHIIIAM BOPOB U JIyLIEr'yOOB.

B 1832 r. ObUT IPUHSAT 3aKOH, COTJIACHO KOTOPOMY
ObUT perTaMeHTHPOBAH MOPSIOK 0TOOpa JIUI JUIA CY-
JeOHBIX MPEICTaBUTENEH U UX JEATEIBHOCTH.

B Poccuu B mepuon ¢ 1864 r. mo 1917 r. cyme-
CTBOBAJIM TPHUCSKHBIE MOBEpeHHbIE. IIpucskHble MO-
BEpEHHBIE — 3TO a/IBOKATHI B Poccuiickoil umnepuu npu
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OKpYXXHOM CyJle WIH CyAeOHOH manarte, KOTOphIe CBs-
3aHBbl KJISATBOM XPaHUTH TaiiHy CBOETO JOBEPEHHOrO U
MPE/ICTABIATH €0 MHTEPECH! B CYAEOHBIX HHCTAHIIUIX.

AJBOKAT - 3TO JIMLO, NOTY4YMBIIEE B YCTAHOBIICH-
HOM 3aKOHOM HOpsIJIKE CTaTyC ajBoKaTa U IIPaBO OCY-
MIECTBIIATH aIBOKAaTCKYIO AEATENbHOCTS. [ 1, c. 3]

Jis monydeHms craryca aJBOKaTa KaHIUAATY
HEOOXOIMMO COOTBETCTBOBAaTh HECKOJBKHM KpHTeE-
pHsIM, 2 IMEHHO:

1) wWMeTh B HAIMYMHU BBICIICE FOPHANYECKOE 0O-
pa3oBaHHE, KOTOPOE TOIYYEeHO B 00pa30BaTEIEHOM
YUPEKACHUH, UMEIOLIEM IOCyapCTBEHHYIO aKKpeau-
TaIUI0, UM YY€Has CTENEeHb 110 I0PUINUECKON CIelH-
aJNbHOCTY;

2) IMeTh HEOOXOIUMBIH CTa)x padOTHI 10 IOPUAN-
yeckoMy HampasieHuto. [loaHbI 1 ucuepnpIBarOmMil
CIIMCOK OTOBOpEH B 4acTu 4 cT. 9 PenepanbHOro 3a-
koHa P® ot 31.05.2002 r. Ne 63-D3 «O06 anBoKaTCKOMN
NESTETHPHOCTH U afBOKaType B PDy» (manee mo TekcTy
— @3 Ne 63-03), perynupyromeii BOIpOCkl IpruoodpeTe-
HUS cTaTyca aBoKara.

Tarxke 3aKOHOHATENHEHO ONPENCICHBI KPUTCPHH
JUISL OTKa3a MpPETeHACHTaM B IPHOOPETEHUH cTaTryca
aJBOKaTa, a UMEHHO: IPU3HAHHUE Ipa)iaHHHA Hepaee-
CIOCOOHBIM HJIM OIPaHUYEHHO JI€ECIIOCOOHBIM, HallU-
qKe HEeMoTalleHHOW MM HeCHATOM CyIMMOCTH 3a Co-
BEpILICHUE YMBIIIUIEHHOTO IpecTyIuieHus [2, c. 5].

B cnydae ecnu mpeTeHAEHT Ha IOJIyYeHHE CTa-
Tyca aJiBoKaTa 00JamacT BceMH HEOOXOAUMBIMU KPH-
TEPUsIMH, TO OH JOJDKEH IMOATBEPANUTH CBOIO KBaH(pH-
Karuto. [loaTBepkneHNe KBaTH(DUKAIUU IMPOXOAUT
MyTeM CcIadd KBAIM(UKAIIMOHHOTO 3Kk3ameHa. [locie
caa4yn KBaTH()UKAMOHHOTO 3K3aMeHa, KBaTu()HKaIu-
OHHAsl KOMHUCCHSI IPHHUMAET PEUICHUEe O IPUCBOCHUE
rpakJaHUHY CTaTyca aJBoKaTa.

[Mpouenypa mnpoBeneHUs] KBaIU(UKAIUOHHOTO
9K3aMeHa 3aKOHOAATENIbHO yperyaupoBaHa WM peria-
MeHTHpYyeTcd [lonokeHueM O MopsIKe CAadM KBaJIU-
(hPUKAIIMOHHOTO 3K3aMeHa M OIEHKH 3HaHWil NpeTeH-
nenToB (nanee — [Tonoxenue). JJanHoe [Tonoxenue, a
TaKXKe IEePEeYeHb BOIPOCOB, IpeIIaraeéMbIX MpPEeTeH-
JICHTaM, pa3pabaThIBaIOTCS U yTBepKaaroTcss CoBeTOM
®enepanbHOM nanaTel aaBokaTos [3 ¢. 73].

Ha ocHoBanuu IlonoxeHuns A JOMycKa K cade
KBaIN(UKAIMOHHOTO 3K3aMeHa TIpakJaHWH JOJDKEH
00paTuThCd B KBATU(PHUKAIMOHHYI0 KOMHCCHIO TOTO
cyopexra PO, B KOTOpOM OH 3aperHCTPHPOBAH IO Me-
CTY TIOCTOSIHHOTO JKUTENIECTBA, B KAUECTBE HAJIOTOILIA-
tenpiuka [4, c. 6]. Taxxe [lonoxxeHueMm yTBepxaeH
CIHCOK JJOKYMEHTOB Ha TPHCBOCHHE CTaTyCa aJJBOKATA,
KOTOPBIA TOJKEeH OBITh MOJAaH KaHIUIATOM B KBaJlU-
(PMKAMOHHYIO KOMHCCHIO.

[Mocne monyueHus: Bcex HEOOXOIUMBIX JOKYMEH-
TOB KBalIM(UKAIMOHHAS KOMHCCHS IIPOBOJUT IPO-
BEPKY JOKYMEHTOB, [0 pe3yabTaTaM KOTOPOH IpHHU-
MaeT peleHue O JOIYCKe K clade KBaJH(UKAIMOH-
HOTO 9K3aMeHa 0o 00 oTKase K JIoycKy. B ciyuae
€CJIN TPETeHJCHT IMONYYMJ OTKa3 K JOIYCKYy, TO OH
UMeeT MPaBo Ha 0OKaJloBaHWE JAHHOTO OTKa3a B CY-
JIeOHOM TIOPSIIKE.

Ecimm mpeTeHneHT HOMyIIeH K KBaJTHU(UKAIIHOH-
HOMY 9K3aMEHY, TO OH IOJDKCH OTBETHUTh HA MUCHMEH-

HBIE BOMPOCH! (KOMIIBIOTEPHOE TECTHPOBAHUE) U YCT-
HbIE BOIIPOCHI, KOTOPBIE €KEroAHo yTBepxaaTcs Co-
BeToM DenepanbHON ManaThl.

JI71st mpuHATHUS pellieHus] O IPUCBOCHUU Tpaxaa-
HUHY CTaTyca aJiBOKaTa y KBaTH()UKAIMOHHOW KOMHUC-
CHH eCcTb 3 Mecsla cO JTHS MOJadd MPETEHACHTOM 3a-
SIBIICHUSI O IPUCBOCHUH CTaTyca aaBokarta. [locie mpu-
HATHUSI peIIeHUs O MPUCBOCHUU NPETCHICHTY cTaTyca
aJIBOKaTa KBaTM(PUKAINOHHAS KOMHUCCHS YBEAOMIIIET
TePPUTOPHANBHBIA OpraH IOCTHIMHA O IPHCBOCHHUU
TpaXIaHUHY CcTaTyca ajABoOKara. TeppuTopuaibHbIN
OpraH FOCTHUIMH BHOCUT CBEJICHUS 00 alBOKATE B pEru-
OHAJILHBINM PEecTp U BBIJAET aJBOKATY COOTBETCTBYIO-
mee yAOCTOBEPEHUE, KOTOpOe SIBISIETCS €IUHCTBEH-
HBIM JIOKYMEHTOM, MOJATBEPKIAIOUIUM HMEIOIIHACS
cTartyc.

AJIBOKAT MOKET OBITh YJIEHOM TOJLKO OJHOM aj-
BOKATCKOU TTayiaThl, CBEACHUS O HEM BHOCATCS B CIIe-
LUaJIbHBIN peecTp.

HmeHHO ¢ MOMEHTa BHECEHUS CBEIICHHIA 00 aJIBO-
KaTe B peecTp, aABOKAT IOIyJaeT Bce IpaBa M 00s3aH-
HOCTH, KOTOpBIE IPUIIAraloTcs K ero crarycy. [IpaBa u
0053aHHOCTH aJBOKATa JCTAIBHO PEriaMEHTHPOBAHBI
@3 Ne 63-03 u noapobHo onmcansl B Kogekce mpo-
(eccuoHaNbHOM 3TUKY aBOKara, mpuHstoM I Beepoc-
cuiickuM cbe3ioM aaBokatoB 31 suBaps 2003 r.

3akoHOJATENb MPEeLyCMOTPENl BOZMOKHOCTh TIPH-
OCTAaHOBJICHUS cTaTyca ajBokaTa. OCHOBHBIM IPaBO-
BEIM TIOCJICACTBUEM IPHUOCTAHOBIICHHUS CTAaTyca aiBoO-
KaTa SBIISCTCA BPEMEHHOE 3alpelIeHHe Ha OCYIIeCTB-
JIeHuEe UM aJBOKaTCKOM mpakTuku. Cratba 16 ®3 Ne
63-D3 maeT nepedeHb OCHOBAHUM JUISI TIPHOCTAHOBIIE-
HUS cTaTyca aJBoKara:

— u30paHWe aIBOKaTa B OpPraH TOCYNapCTBEH-
HOM BJIACTH WJIM MECTHOTO CaMOYIIPABJICHHUS Ha TEPUO]T
paboTHI Ha IOCTOSSHHON OCHOBE;

— TPU3BIB HA BOCHHYIO CIIYXO0Y;

— HECTOCOOHOCTH aJBOKaTa OoJiee mecTH Mecs-
LIEB UCIIOJHSTh CBOM IMPOQeCcCHOHANIbHBIE 00s3aHHO-
CTH;

— Ha3HauYeHHE MPUHYIUTEIHHBIX MEP MEIUIIH-
CKOT0 XapakTepa B OTHOIICHHUH a/IBOKATa;

— TpHU3HAHUE aJJBOKaTa 0€3BECTHO OTCYTCTBYIO-
VM.

[pekpamenue cratyca agBokara moaApoOHO OIH-
caHo B ctathe 17 @3 Ne 63-D3. Craryc agBokara mpe-
KpalmaeTcss COBETOM aJBOKATCKOW TallaThl CyOBeKTa
P®, B perroHanbHbIi peecTp KOTOPOro BHECEHBI CBE-
JieHus 00 aJlBOKaTe, MO CICAYIOIIAM OCHOBAaHUSIM:

— IIMYHOE 3asBJICHHUE a/IBOKATa O MpEKpaIleHun
craryca;

— CMepTh aJIBOKaTa WIM BCTYIUIEHHE B 3aKOH-
HYIO CHITy pElICHHUs cyna 00 OOBSBICHHU €ro yMep-
VM,

— BCTYIUBLIEE B 3aKOHHYIO CHILy pELICHHE Cyia
0 MPU3HAHWUH a/IBOKATa HEIeSCCIOCOOHBIM HITH OTPaHuU-
YEHO JICECIIOCOOHBIM;

— BCTYNUBIIMA B 3aKOHHYIO CWJIy MPHUTOBOP
CyJa o IPU3HAHHUW aJJBOKATa BHHOBHBIM B COBEPIIICHUHN
MIPECTYIIICHNUS.
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Jlamee paccMOTPHM OCHOBaHHS IpPEKpallCHUs
cTaTryca aJ(BOKara, IIpH KOTOPBIX HEOOXOAMMO 3aKIIIO-
YeHHe KBaTM()HUKAIIMOHHONW KOMHUCCHH (IIPUBJICUCHHE K
JUCUUILTMHAPHOI OTBETCTBEHHOCTH).

Craryc ajBoKara Tak)e MOXeET OBbITh IIpEeKpalleH
M0 PEIICHUIO COBETa aJBOKATCKOW MamaThl CyObeKTa
Poccuiickoit denepanunn, B peruoHaIbHBIN peecTp KO-
TOPOTO BHECEHBI CBEICHUSI 00 a/BOKATE, HA OCHOBAaHUHU
3aKIFOYCHHUS KBATU(PUKAITIOHHOW KOMUCCHH

— TIpM HEWCHOJHCHHUHU WJIM HEHAJJIC)KAIeM HC-
TIOJTHEHUH aJIBOKaTOM CBOEH MpodecCHOHAIBHON fTesi-
TENBHOCTH (0053aHHOCTEN) Mepest TOBEPUTEIIEM;

— TP HEHCHOJHEHWU WJIM HEHaJJIe)KalleM HC-
TIOJTHEHHUH aJJBOKATOM PELICHUI OPraHOB aJBOKATCKOM
najaTel, IPUHATHIX B IIPEeIax UX KOMICTEHIINY;

— IIpH HapymnieHuH ajaBokaTtoM HopM Konekca
npodeccrnoHaNBHOM STHKHN aJBOKATA;

— TIpH OTCYTCTBHMH B aJBOKATCKOIl Tajare B Te-
YEeHHUE YETBIPEX MECSLEB CO JHS HACTYIUICHHUS 00CTOS-
TENBCTB, CBEICHUN 00 M30paHWU aJBOKATOM (OPMBI
a/IBOKaTCKOTO 00pa30BaHus;

— TIpH NPEOCTaBICHUE HEJIOCTOBEPHBIX CBEJIE-
HUI/JIOKyMEHTOB B KBaJH()UKAIIMOHHYIO KOMHCCHIO
JUISL IONyCKa K KBaTH(UKAIMOHHOMY dK3aMmeny/ [5, c.
6].

ITocne mpexpaleHus craTyca ajBoOKaTa JHIO He
BIIPaBE OCYILECTBIIATH aIBOKATCKYIO JESITEIbHOCTH, a
TaKKe 3aHUMAaTh KaKue-Tn00 BHIOOPHBIE JOIDKHOCTH B
opraHax aaBokaTckoi manatel nin denepanpHoil ma-
JIaTHI aJIBOKATOB.

Takum oOpa3oM, B pamMKaxX HaHHOW PaOOTBHI MBI
paccMOTpeNu OJIHY U3 aKTyaJIbHBIX TEM COBPEMEHHOTO
MHpa — IPABOBOM CTATyC ajBOKaTa (OCHOBAHUS MPHOO-
peTeHus], MPUOCTAHOBICHUSA, PEKPALICHUs). Y YHUTHI-
Basl BBIIIEU3IIOKEHHOE, MOXHO JeNaTh CIETyIOIIHi
BEIBOJI, YTO MIPABOBOH CTATyC aABOKATa OTIMYAETCS OT
opucTa. ABOKAT — 3TO JIMIO, HAJEICHHOE OCOOBIM
CTaTycoOM aJIBOKaTa, MMEIOIIee yIOCTOBEPEHHE, HE0O-
XOIMMBIMH YCIIOBHSAMH TOJTYYICHUS KOTOPBIX SBIISICTCS
HAJIMYHE BBICIIECTO IOPUIMYECKOTO 00pa30BaHIs, IOpH-
OUYECKUI CTaX W yCIIeIIHas chada KBalu(HUKamnoH-
HOT'0 ’K3aMeHa.
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CYIIHOCTH MPABOBOM KYJIbTYPbI TUYHOCTHU
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ESSENCE OF LEGAL CULTURE OF PERSONALITY

B oannoti cmamve paccmampusaemcsi 60onpocvl POpMUPOBAHUS NPABOGOU KYALIMYPbL JUYHOCMU U
cmapuexnacchukos. Takoice oaemcs NOHAMUUHbINL Annapam K NOHUMAHUIO MEPMUHA «KYTbMypa» U «npasoseas

KYIbmypay.

This article discusses the formation of the legal culture of individuals and high school students. The concep-
tual apparatus for understanding the terms “culture” and “legal culture” is also given.

Knrwueesvie cnosa: Kylbmypa, npasoedas Kyjlonypd, npasoewvle 3Hanusl, 1u4HoCnb
Keywords: culture, legal culture, legal knowledge, personality

s paccmoTpeHust Bonpoca (opMUPOBAHUS TIpa-
BOBOI KyJIBTYPbI HEOOXOJMMO OIPEJENUTh, YTO TaK0e
(eHOMEH KynbTypbl. KOMIIOHEHTBI HaydHOTO COzep-
JKaHMA MOHATUS "KyIbTypa' MOSBUIIUCH B APEBHETpEYE-
CKHUX MBICIISX, HO B HayKe - 0COOEHHO B HEMeEIKOH (u-
nocoduu-Tobko B X VI B. TOJNBKO B MOCTETHEH YeT-
BepTu. IloaTOoMy HaBaiiTe OCTAaHOBUMCSI Ha TE€HE3UCE
MOHATHS "KyIbTypa'.

Eci TOBOPUTH O 3THMOJIOTHH TIOHSATHA KYJb-
TYpBI, TO 3TOT TEPMHH B Ka3aXCKOM S3bIKE O3HAYACT OT
apabCcKoro CII0Ba «MaJaHMIT - TOPOI, TOPOJCKOM. DTO
CBSI3aHO C IIOHATHEM, C(HOPMHUPOBAHHBIM B IIEPUOJ] BO3-

POKICHUST MYCYJIbMAaHCKOH KYJIBTYPBl B CPEIHEBEKO-
Bbe. MHOTHE ONpeIeTICHHsT KYJIbTYPhl MOXHO Ha3BaTh
AIBTEPHATHBOM. 3/1E€Ch, MPEXKAE BCET0, MOKHO BCTpe-
TUTH — KYJIBTYPY U IPUPOLY KKYJIBTypa» U «HATYPY».
B npeBHOCTH TOHATHE «KYJIBTypa» O3HadaeT "oOpa-
6otka 3emun". [1o3xke, B yacTHOCTH, B TpyAax Llue-
poHa (45 1. 10 H. 3.), 3HAUEHHE 3TOTO CJIOBa OBLIO IITy-
0OKO U BBIPAKECHO B MIOHATHH KHBOE COBEPIICHCTBOY.
Co BpeMeHEM B €BPOICHCKUX A3bIKaX CJIOBO KYJIbTYPHI
CTaJI0O WMETh TakWe 3HAYCHHS KakK «0Opa3oBaHHEY,
«pa3BUTHE», «CTIOCOOHOCTHY, «yBaKeHHUE".

B nartosimee BpeMs MoJ «KyJbTypOi» MOHHUMAa-
eTcs:




64 JURISPRUDENCE / «COLLOQUIUM=JOURNAL»#23(47).2019

a) KyJIbTYpa-COBOKYMHOCTb JOCTHXKEHUN U TBOP-
4eCcTBa ONPEAEICHHOT0 HApoaa;

9) KyJIbTypa — OCOOEHHOCTH 4eJI0BEYECKOM aes-
TEJIBHOCTH B UCTOPUUYECKOM IPOCTPAHCTBE;

0) KyJbTypa — CTEIIeHb 3pEJIOCTH ONpe/IeICHHON
00acTH 4eIoBevecKoil AeTebHOCTH (MaHepa pasro-
BOpa, TpyJOBas KyJNbTypa, NpaBoBas KyJIbTypa H
T.1.)[ 1, 606].

CogneprxaHne MPaBOBOW KyJNbTYPHI BXOJHT B CO-
JIepKaHAe OOIICYEIIOBEUSCKOW TYXOBHON KYNBTYpPHI.
Ero Mo>xHO paccmaTpuBaTh B IByX HaIlpaBJICHUsAX. B
MEepPBOM ClTydae OHO OXBaThIBAaeT IIUPOKUI CIIEKTp Hpa-
BOBBIX PAMOK, NPABOBBIX OTHOIIEHHH, AEATEIBHOCTH
MPaBOBBIX YUPEKICHUH. A BTOPBIX, PACCMOTPHUBAETCS
B JINYHOCTHOM, TICHXOJIOTMYECKOM M IeJarorn4eckoM
3HaueHUsAX. [IpaBOBoe BOCHUTAHUE TECHO CBS3aHO C
MpaBoOBOM KynbTypoll uenoBeka. Ha ceroansinwmii
JICHb, Ha K&)XIOM 3Tale pa3BUTHS 00IIecTBa podiaema
MPaBOBOTO BOCTIUTAHUS pacCMaTpUBACTCA B KaKIOH
cdepe HayKH.

IIpaBoBast KynbTypa —53TO dYacTh OOIIEH Kyib-
Typbl. OHO ToApa3aenseTcs Ha: OOIIECTBO, COIHANb-
HBIC TPYIIILI U TNYHOCTD.

IIpaBoBas KyJbTypa JMYHOCTH - BO-IIEPBBIX, 3TO
3HAHUE OCHOB JICHCTBYIOMIETO 3aKOHOJAaTEIbCTBA B 00-
mectBe. KoHeuHO, Henb3st TpeOoBaTh OT JIMIA 3HAHUS
BCEX 3aKOHOB, BCEX HOPMATUBHBIX aKTOB. JTO HE BO3-
MOxHO. Ho JUYHOCTH JOJIDKHA 3HaThb KOHCTI/ITyHI/IIO,
OCHOBHBIC TIpaBa, cBOOOIBI M 00s3aHHOCTH. B0o-BTO-
PBIX, IPaBOBast KYJIbTYpa TMIHOCTH BBIPAXKACTCS B yBa-
JKUTEIILHOM OTHOILIEHUH K NIPaBY, YBAXEHUs K IIpaBaM
JIPYrUX U 100pPOCOBECTHOM HCIIOJHEHHH CBOMX 00s-
3aHHOCTEH. B-TpeTbnx, mpaBoBas KyibTypa XapakTe-
pH3YeTCs! HATMIMEM JINYHOCTH CBOETO IOBE/ICHHUS B CO-
OTBETCTBHM C HOPMAaMHM 3aKOHAa M MPHOOpETEHHEM ee
MOJIENIbI0 COOCTBEHHOTO MOBeACHMsI[2, ¢. 81].

IIpaBoBO€ moOBeAeHHE — 3TO NMPHU3HAHME IIPaBa C
LENBI0 JTOCTIDKEHHUS! COLMANIBHO TIOJIE3HOTO Pe3yiib-
TaTa, TO €CTh COOJII0ACHUE IPABUII IIOBEACHUS, yKa3aH-
HBIX B HOpMax 1pasa. [IpaBoBoe moBegeHne kak oore-
CTBEHHO II0JIE3HOE JICHCTBHE, MOIyYaeT HOAJEPKKY U
MOOIIPEHNE CO CTOPOHBI 00IIECTBa U rocynapeTsa. Tak
e, ITPaBOBOE TTOBEJCHUE SBJISCTCS OCHOBHON OMOPOM
JKU3HU Bcero obmectBa. OH OpraHu3yeT COIMaIbHbIC
OTHOIIEHHS B 00IIeCTBE U 00ECIEYNBAET €ro COOTBET-
CTBHUE MpaBonopsaaky[3, c. 82].

Hwusknit ypoBeHb IpaBOBOI KyJIBTYPHI WIEHOB 00-
mEeCTBa, B TOM YHUCJIE TOCYAAapCTBCHHBIX CITyKallluX,
(hopMupyeT HETaTUBHBIE OTHOIICHUS HACENeHHS K 00-
UM IIPABOBBIM BOIIPOCaM U B OTACJIBHBIX ClIydasX K
TpeOoBaHUAM 3aKoHOoAarenbcTBa. OH BENET K Pa3BH-
TUIO NIPaBOBOro HUrmiausMma. Mrorom storo sBusercs
HapylLIeHHEe HOPM IIPaBa U HEYyBaKEHHE.

KoneuHo, ompeneneHHbIl ypOBEHb IPABOBOU
KyJIBTYpbl HE BO3HUKAET Y UEJIOBEKA [TOCIIE €r0 POXkKAe-
HUs. YenoBek mpruoOpeTaeT ero B Mpolecce IpaBoBOro
BocnuTaHus. [IpaBoBas KyJIbTypa COCTOUT U3 HECKOJIb-
KHX CIIOCO00B, HAIIPpAMeEp, CAMOBOCTITAHNUE, ITPABOBAs
aruTanys, yaeOHBIH mporiece, IOpUIIecKas IPaKTHKa
u 1. 1(4, c. 86).

B coBpemenHoOl Hayke MpaBoBas KyJbTypa pac-
CMAaTpUBACTCSl KaK IPEIMETHO-IIEHHOCTHOE SIBJICHHE

(KOMILIEKC TPaBOBBIX KyJbTYpPHBIX IEHHOCTEH pa3BH-
THSI 00LIIECTBA), @ TAKXKE KaK MIPOLIECC Pa3BUTHUS IEHHO-
CTEH NPHU3HAHHBIX U ONOOPEHHBIX B OOIECTBE MOje-
JIel moBeeHUs U1 HOCUTEIEeH Pa3IuuHbIX KYJIbTYP.

IIpaBoBas KyJbTypa SBISETCS UHTETPUPOBAHHOU
XapaKTepUCTHKOM IPaBOBOTO Pa3BUTH OOIIECTBa, CO-
CTaBISIOMINX €T0 COUUANBHBIC W STHHYECKHE KOoH(ec-
CUOHAJIbHBIE TPYIIBl M OTHEIbHBIX Jul. [IpaBoBas
KyJbTypa o0IIecTBa JODKHA COOTBETCTBOBATE 3aKOHO-
JaTelIbCTBY (B MPOTHBHOM Ciydae, Hed(P(PEeKTHBHA).
Taxoke nOeWCTBHA M TOBEACHHE JOKHOCTHBIX JIHII,
YUPEXAECHUI U TpaxaaH JOJDKHBI COOTBETCTBOBATh
MIPaBOBOM KyJNbType (B MPOTUBHOM Cllyuyae, OLlCHHBa-
eTcsi HeraTMBHO B oOectBe). Cama mpaBoBasi KyJib-
Typa B OOJIBIIMHCTBE CITy4aeB ONpeeIsieTcs IPaBOBOM
CHCTEMOH, TAKTUUECKUMH ACHCTBUSIMHU U HOPMaMH ee
oTpaciel, IpaBOBBIMU YyupexaeHusMu. llpaBoBas
KyJbTypa JUYHOCTH U Pa3IM4YHbIX IPyMI JIOAEH OKa-
3BIBACT OTPOMHOE BIIMSHUE Ha COOIIOICHUE HITH HECO-
OO ZICHNE HOPM TIPaBa U UX CONUAIBLHO-TIPABOBYIO aK-
TUBHOCTG. [IpaBoBasi KymbTypa JIHYIHOCTH (HOPMUPY-
€TCs Ha OCHOBE €ro IpaBOBOW COLMANIM3ALMH U
COLIMAJIbHO-IIPABOBOM IIPAKTHUKHU.

OCHOBHBIMU aCIEKTaMU IPAaBOBOH KYNBTYpHI,
MIPEJOCTAaBIAEMON IOPUCTAMH, SBIAIOTCA: IIpaBOBas
KYJbTYpa-HEOTbEMIIEMAs 4aCTh LEJIOCTHOU TyXOBHOU
MaTepualbHOM KyJIbTyphl. IIpaBoBas KyiabTypa TECHO
B3aMMOJICHCTBYET C BUJIaMH 3KOHOMHUYECKOU, MOJIUTH-
YeCcKOH, HpaBCTBCHHOM U JPYTUX KyJIbTYp B 00IIeCTBE.

[IpaBoBas KyJnbTypa OTpakaeT COBEPLIEHCTBOBA-
HUE MPaBOBOTO CO3HAHMSI, YPOBEHb 3HAHUN U CTENIEHb
MOHUMAHMSI TIPABOBBIX U JIPYTHX IOPUAMYECKUX SIBIJIE-
HUH, pa3BUTHE NPABOBOTO MBILUICHUS, 3aKOHOIATEb-
HOW TIaT(OPMEIL, HIIEH, HIealoB, HOHATHH U B3TIISI0B.
Takum o6pa3oM, B MPaBOBYIO KYNbTYpPYy BXOJST Kak
MICUXOJIOTHYECKHUE, TaK M HACOJIOTHUECKUE IIIEMEHTHI
MIPaBOBOIO CO3HaHMs. B MpaBoBOH KyJbType OTpaxa-
IOTCSl IOPUINYECKH Ba)kKHbIE IEHUCTBUS (IIOBEICHUE)
rpakiaH, TO €CTh OHA He OrpaHuuuBaercs cdepoit npa-
BOCO3HAHMUS, KOTOpast BKIIFOYAeT B ceOs KauyeCTBEHHBIC
XapaKTePUCTHKH TOJIKOBAHHS, COOIOICHHS, UCTIOTHE-
HUS ¥ IPUMEHEHHUS TpaBa (acrekTsl moBenenus). [Ipa-
BOBas KyJbTypa OTpa)kaeT ONpeesICHHbIH YpOBEHb U
KauecTBO 3aKOHOTBOPYECTBA, COBEPIICHCTBOBAHUE 3a-
KOHoJarenbeTBa. [IposBneHue u nokasarens IpaBOBON
KYJNbTypHI-CTAOMIBHOCTh 3aKOHHOCTH M IIPAaBOIO-
psaka, cocTosHHE OOPBOBI ¢ IPECTYITHOCTRIO U APYTHE
BHBI OOPHOBI ¢ MpaBOHApyIICHUAMH B obmmecTre[S, C.
16].

DopMUPOBaHUE MPABOBOW KyJbTYphl CTaplle-
KJIACCHUKOB - 3TO CIEIMAaJIbHO OPTaHN30BaHHAS Ie/Ia-
roruyeckasl AedaTelnbHOCTb, LENb0 KOTOPOil sABIseTcs
BOCIIPUSITHE JJIEMEHTOB NIPABOBOM KyIbTYpbI KaK HC-
THHHOTO SIBJICHUSI B OOIIECTBE B COOTBETCTBHH C HMX
BO3PAaCTHBIMH OCOOCHHOCTSIMHU. YCIIENTHOE HpOBEJe-
HHUe GOPMUPOBAHKSI IPABOBOH KYJBTYpPbI CTapIIeKIac-
CHHMKOB HAIpsMYI0 CBSI3aHO C YPOBHEM Pa3BUTHSI €TO
o0mIeil KynbTypbl W HAJIWYHEM B COOTBETCTBYIOIICH
OpraHu3aIyy 00pa3oBaHMs MPABOBOIO MPOCTPAHCTBA,
TTO3BOJISIOIIETO MM HPOSIBISATE CE0S1 K TBOPUECTBO.

B crapmem kiacce 310 4enoBeK, KOTOPBIA MPO-
1IeJ1 TPYAHOCTH IEPEX0JHOr0 epuoaa. B ator nepuon
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3HAQUUTENIBHO YIy4IIaeTcsl €ro OTHOUIEHUE U HacTpoe-
HHUE C APYTUMH, CAMOKOHTPOIb U camoperymsaiusa. Ho
TPYAHOCTH, C KOTOPBIMHM CTaJKHBAIOTCA, MpPExae
BCETO, CBS3aHbI C €ro (PU3NYECKUM M ICUXUYECKUM CO-
BEPLICHCTBOBAHUEM M HECOOTBETCTBHEM HX COIUAIIb-
HOTrO cTaTryca. DU3HYECKU U YMCTBEHHO IPOIBUHYTHIH,
WHOT'J1a IPOJBHUHYTHIN CTapIIEKIIACCHUK UMEET IIpaBa U
00513aHHOCTH Ha TONIEYEHUN POAUTENEH, KaK U APYTue
BO3PACTHBIE, HO €T0 AECHCTBHS HAXOAATCS O] CTPOTUM
KOHTPOJIEM B3POCIIBIX, 3 BO3MOKHOCTB IIPOSIBIICHUS aK-
TUBHOCTH B yCJIOBUSAX COBPEMEHHOM IIKOJIBHOW KU3HU
3a4acTylo orpaHuyeHa. TakuM oOpa3oM HCKYCCTBEH-
HO€ y/UIMHEHHE AETCTBA MHOT/AA UMEIOT ONacHbIe MOo-
cnencteua. OTCyTCTBUE UyBCTBAa OTBETCTBEHHOCTH 3a
CBOE JIeJI0, HU3KUH YpOBEHb IO3UIIMH, ITOTPEOUTEINb-
CKHE OTHOIIEHUS K B3pPOCIBIM, OTCYTCTBUE MHTEpEca K
yueOe 1 Ha CETOHSIIHUYN IeHb He penku. DopmupoBa-
HHE COLMATbHO-aKTUBHON MO3HULINU CTapIIEKIACCHUKA
HE COCTOMT W3 BMEIIATENbCTBA HE TOJBKO B 00IIe-
CTBEHHYIO KM3Hb KOJUIEKTHBA. DTO KacaeTcsl KaxXa0ro
U3 HHX IIKOJIBHOTO MOMEHTA, B TOM YHCIIE U XapaKTepa
CJIOKUBIIMXCS OTHOIICHUH[6].

Crnenyer oTMETUTh, 4TO ()OPMHPOBAHHUE IIPABO-
BOM KyJBTYpBI IpEACTaBIAECT COOOH OpraHM30BaHHOE
YCBOCHHUE 3JIEMEHTOB MPABOBOI KYJIBTYPHI Kak 00beK-
THUBHOTO SIBJICHUSI, CYLIECTBYIOIIETr0 B 00ILECTBE U OCY-
IIECTBIIEMOTO IIOCPEACTBOM COBOKYITHOCTEH J1esATelNb-
HOCTH, B PE3ylbTaTe KOTOPHIX OOBEKTHBHBIC 3HAHUS
mproOpeTaroT JTUIHOCTHHIH cMbIch. C 3THX HO3HUIUI
3HAHUE NpaBa He CBOJUTCS K MPOCTON OCBEJOMIIEHHO-
CTH O IPaBOBBIX HOPMaX, a IPEIoNaraeT He TOJbKO HX
00s13aTeIbHOE OCMBICIIEHHE, HO M IIOCTH)KCHHE BO3-
MOKHOCTH NPUHSATH PELICHUE O IPABOMEPHOM TOBEAE-
HHH B YCJIOBHUSIX OTCYTCTBHS HH(OPMAIMHN O TIPABOBOI

VJIK 34

Hopme. [Ipu 3TOM He Bce HapyIIalOT 3aKOH B CUILY €ro
HE3HaHU4, a IepepacTaHre MPaBOBbIX 3HAHUI B IPaBO-
BYIO YOCXKICHHOCTH SIBJISACTCS 00S3aTEIHBIM 3TArioM
(hopMUpPOBaHUs MPABOBOI KYJIBTYPHIL.

Takum oOpa3om, HOpMUPOBAHUE IPABOBOI KYJIb-
TYpHI B y9eOHO-BOCTIUTATEIFHOM POIIECCe TIPeaIoa-
raeT 00y4eHHe YJalIuXcs IPaBOBBIM 3HAHISIM U TIPe-
CTaBIICHHUAM, BHIPAOOTKY y HHUX aKTHBHOH IO3WINH B
MpaBOBOM chepe Ha OCHOBE Pa3BUTHIX YMEHHM, HaBBI-
KOB U IPUBBIYEK IPABOMEPHOIO TOBCEIHEBHOT'O TIOBE-
JICHUS.
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Annomayusn:

B cmamve paccmampusaemces gonpoc npumenenus Meouayull 8 Ha10208blX CHOPAX, 603MOICHOU HA OCHOBA-
HUU GKMYATbHBIX HA CeOOHAUMHUL OeHb UBMEHEHUL, KOmopble OblIu GHeCeHbl 8 3aKOHOdamenbcmao Poccutickoll
Dedepayuu 3a nepuod nocie 28 oxmsabpsa 2019 coda. AkmyaneHocmb memvl onpeoensiemcs HeodX00UMOCMbIO
Meouayuy ¢ MOYKU 3PEHUs PA3PEULeHUsL CNOPOS, U e COBEPUUEHCIMBOBAHUSL HA 3AKOHOOAMENbHOM YPOSHE.

Abstract:

The article deals with the application of mediation in tax disputes, possible on the basis of current changes
that have been made to the legislation of the Russian Federation for the period after October 28, 2019. The rele-
vance of the topic is determined by the need for mediation in terms of dispute resolution, and its improvement at

the legislative level.
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C 25 oktsa6ps 2019 roma B COOTBETCTBUU
¢ @enepanbHBIM 3aKOHOM OT 26.07.2019 Ne 197-D3 «O
BHECCHUW W3MEHECHUH B OTJICNbHBIC 3aKOHOATEIIHHEIC
axTel Poccuiickoit denepanmm» [4] BCTYHIN B 3aKOH-
HYIO CHITy U3MEHEHHS ApOUTPakHO-TIPOIECCyaTHHOTO
3aKOHOJIATEIIHCTBA, TPAKJAHCKO—TIPOLIECCYAIBHOTO 3a-
KOHOZATENbCTBA, KOTOPHIE HAIPaBJICHHI Ha obecrede-
HHUE OCYIICCTBIICHUS MPABOCYAUS PAa3IMYHBIMU CIIOCO-
6amu yperyJIupoBaHUs CIIOPOB C MOMOIBIO HCIIONB30-
BaHUs MPUMHUPUTEIBHBIX MPOIECIYP, B TOM YHCIC
OPUMHUPEHUSI, OCYIISCTBISICMOTO TMPH COJCHCTBUH
cyna.

Heo6xonnMo OTMETHTB, UTO apOUTPasKHBIA IPO-
ueccyanbHblid kogeke Poccuiickuit @enepaunu gomnos-
HEH TOJ0XCHUSIMH, 3aKPEIUISIOIIAMH aKTHBHYIO POJIb
CyJa B TIPOILECCE MOCTIDKCHHUS YJYaCTHHKAMH CIiopa
npuMupeHus. Tak, B KOJEKC BBeIeH OPSIOK, YCTaHAB-
JUBAFOIIUI CPOKH MPOBEICHUS TPUMHUPUTEIBHBIX TIPO-
LENyp, KOHKPETHBIC BHIBI MPUMHUPHUTEIBHBIX IPOIIC-
Iyp: cynebHoe MpUMHUPEHUE, MOCPETHUIECTBO, B TOM
quciie MeAuaIus, MeperoBOpbl WKW ApyTrHue, eciu 3TO
HE MPOTHBOPEUYUT (hefepabHOMY 3aKOHY.

Takumu HOBOBBEJICHHSMH OBLIO 3aKOHOJATEIHHO
BHEJIPCHO TIOHATHE «CYACOHOTO MPUMHUPHUTENSN, KOTO-
poe moapa3yMeBaeT TOT (aKT, 4TO B Ka4eCTBE HETO MO-
JKeT OBITh PacCMOTPEH HCKIIOYUTEIFHO OBIBIIUI Cy-
ITbs1, HAXOJISIIUICS B OTCTaBKE, a TAKIKE TOT, KOTOPBIH
UMeeT YCTaHOBICHHBIN cTax paboTsl. [losTomy, OBIT
noronHeH DenepanbHblil 3akoH «O0 aTbTepHATUBHON
MpoIeype YPETYIHUPOBAHUS CIIOPOB C YIACTHEM IIO-
cpenHMKa (TpoIeIype MEeAUAINK)» [5], B 9acCTH CTaThH
16, B KoTOpy!O OBIJIa BHECEHA YacTh 1.1, B KOTOPOI co-
JIEPXKUTCSL OTpEJIeNIeHre, KOTOpOe TMpeaycMaTpUBaeT
OCYIIECTBIIEHUE JIESITENLHOCTH MEIUATOPOB, BBIpa-
JKCHHOH Ha Mpo()eCCHOHAIBHON OCHOBE, KOTOPYIO MO-
TYT OCYIICCTBIIATH CYAbH, HAXOMASIINECS B OTCTaBKE.
CITMCKY TaKuX Cy/ieH, KOTOpBIe MPeOBIBAIOT B OTCTABKE
Y BBIPKAOIINX JKETaHUE B3ATh Ha ceOs IeATEIIEHOCTh
MeIMaTOPOB Ha PodecCHOHAITFHON OCHOBE, YUUTHIBA-
IOTCSl COBETaMU Cy/el CyOBEKTOB CTPaHBI.

[Ipu 3TOM, 3aKOHOHATEILHO 3aKPEIUICHO IPaBO
TPETHUX JIAI[ OBITh YUACTHHKAMUA MHPOBOTO COTJIAIIC-
HUS, & TAK)KE€ BBEICHBI IOJIOKEHUS, PACKPHIBAIOIIUEC
MOPSZIOK PACCMOTPEHHS CYZOM TpaBUI 00 yTBEepxkKe-
HUU MHPOBOTO COTJIAIICHNS, U IPaBUIIa, OTHOCUTEIBHO
coJiep>KaHusI MUPOBOTO cornamienus. JlopaboTaHsl Mo-
JIO’)KEHUST O IPUMHUPEHUH CTOPOH IO CIIopaM, KOTOPBIE
BO3HHUKAIOT M3 a[IMUHUCTPATUBHBIX U IPYTUX ITyOIHY-
HBIX NIPaBOOTHOIICHHH.

Taxke ycTaHOBJIEHa HPOLEAYPa yIOCTOBEPEHHUS
HOTapUyCOM MEJHATUBHOTO COTJIAIICHHS, KOTOPOE J0-
CTUTHYTO CTOPOHAMH COTJIACHO COTJIAIICHHIO O MPOBe-
JICHUW TPOLICAYPHI MEIHALIUH.

TakoMy MeIMaTUBHOMY COTJIAIICHHIO, KOTOPOE
JIOCTUTHYTO CTOPOHAMH IO MTOTaM IPOLEIyPhl MEIH-
aIiy, TIPOBENICHHOM 0e3 mepenavyn Cropa B BeACHUE
cyla WM TPETEHCKOTo CyIa, MPH €ro HOTapHaIbHOM
YIOCTOBEpEHUH TIPUAACTCS CHJIa HCIIOIHUTEIHFHOTO
JIOKYMCHTA.

ITonmy4aercs, 4TO MOSBNAETCS BO3MOKHOCTh pac-
CMOTPEHHUSI BOINPOCOB OTHOCHUTEIHHO HCIIOJIB30BAHUS
MIPUMHPHTEIBHBIX TPOLEAYP B AacleKTe HAJIOTOBBIX
CIIOPOB, MOTOMY KaK paccMaTpHBacMbIH 3aKOH HEIO-
CPEICTBEHHO 3alpeIiacT HCIOIb30BAHHUE INPOIECIYPEI
MeIuanuy B acleKTe OTHOMICHWH, KOTOPBIE TaK HIIN
WHaue 3aTParuBaoT MyOINIHbIE HHTEpPECH (4. 4. 2 1 3
CT. 1), 4TO CBHJETENBCTBYET O HEBO3MOXHOCTU HC-
MOJIb30BAHUS TAKOTO MHCTUTYTA MPHU aHAJIU3€ HAJIOrO-
BBIX CIIOPOB Ha KaXJIOW CTaJUH.

[Tomumo storo, 22 oktsa0ps 2019 roxa Ilnenym
BepxoHoro Cyna o0cyaui u OTrpaBui Ha 10paboTKy
periJaMeHT NMPOBEACHUS MPOLEYyphl CyleOHOTo MpH-
MupeHus. PermaMeHT nposeneHns cye0HOTO MPUMH-
peHus pa3zpabatbiBaetcs B pazBuThe cT. 138.5 ATIK PO
«CynebHoe mpUMHpPEHHE», KOTOpas Hadajga JeHCTBO-
Bath 25 okta0ps 2019 roma, a Taxke cr. 138.3 u 138.4.

Ha npaxTuke 3aKim04eHIE MEPOBOTO COTJIAIIICHUS
MEXJly HaJIOTOIJIATEIbIIUKOM U KOHTPOJIUPYIOIIHUMU
opranamu 6510 B HroHe 2012 rona, xorna Ilpesuanym
BAC P® yrtBepausn MHpPOBOE COTJAIICHHE MEXKIY
HAJIOTOBBIM OPTaHOM U HaJIOTOILIATENIBIINKOM (TIOCTa-
HoBieHue oT 26.06.12 Ne 16370/11).

[IprumHO#l camMoro HaJIOTOBOIO CIIOPa MOCTYKUI
TOT (haKT, YTO KOMIIAHHUS U MHCIEKTOPHI MO-Pa3HOMY
KBTM(HUIUPOBAIN yYaCTHUKOB CICIKH M, CIIEI0Ba-
TENbHO, Pa3IMYHO OIEHWIN HAJOTOBBIE ITOCIEICTBUS
JUIsL Hajororarensiuka. [Ipn aToM Hamorommarens-
MK TPHU3HAJ JIOHAYHCIEHHE BCEX CYMM HaJlloroB
HaJIOTOBBIM OpPraHOM, a HMHCIEKIUS HE HaduCIIIiIa
HAJIOTOIIIATENBIINKY IEHH Ha CYyMMY JIOHAYHCIICHHOTO
HaJiora Ha IpUOBLUIb 10 IaTHl YTBEPKIACHUS CYI0M MHU-
posoro coriamenus [11]. Takum obOpazom Quckaib-
HBI€ OpTaHbl, IPOCTUIIM KOMIIAHUH TICHHU 32 YKa3aHHbIH
HepuoJ], IPOUTHOPHUPOBaB MyHKT 3 cratbu 75 HK P®
[1], B cOOTBETCTBMM C KOTOPHIM NEHN HAUMCISIOTCS 32
KaX/IbIH KaJICHIApHBIA JIeHb NMPOCPOUYKH HCIIOJHEHUS
00513aHHOCTH TI0 YIJIaTe HaJIoTa Win coopa.

OpnHako, cyJ] MpU3Hal, 4YT0 TAKOe MHPOBOE COTJIa-
IIeHNE HEe MPOTHBOPEYAIINM 3aKOHY M HE Hapyllao-
IIMM TIpaBa ¥ 3aKOHHBIX MHTEPECHI IPYTUX JHIL. AHa-
JoTHYHAs cyneOHas TMpakTHKa YTBEPXKACHUS CYIOM
MHPOBBIX COTJIAIIEHHH MEXIy HaJOTOILIATEeNBIINKOM
U HaJIOTOBBIMH OpraHaMu uMeercst mo cropy ¢ OAO
«UuaTep PAO EDC» Ilocranosneane ®AC MO ot
22.03.2013 mo memy Ne A40-41103/12-91-228 [6].

MupoBoe coryaneHne ¢ KOHTPOIUPYIOIUMHE Op-
raHaMH UMEET CBOM OCOOEHHOCTH — coryiacHo 11. 27 [lo-
cra”oBsieHus [lnenyma BAC PO ot 18.07.2014 rona
Ne 50 «O npumupenun cTopoH B ApOUTpa>kHOM TpO-
necce» [7], Takoil JOKyMEHT HE MOXET MpeaycMaTpu-
BaTh IIOJIHOE OCBOOOJK/IEHHE HAJIOTOIUIATENbIINKA OT
yIJIaThl HAJIOTOB, U3MEHEHNE HAJOTOBOM CTAaBKU WIIU
TIOPSIJIKAa UCUUCTICHSI TTEHEH 1Mo 3a10pKkeHHoCTsIM [10].
Takum 006pazom, H3MEHEHHE HATOTOBBIX HOCIEICTBHI
CIIOPHBIX ONEpanuii KOMIAHUU B CPABHEHHHU C yCTa-
HOBJICHHBIMH 3aKOHOM ITOCIIEICTBUSIMHA HEBO3MOXKHO.

Taxke Ha TPaKTHKE BCTPEUAIOTCS CIIydaH, KOrga
B 3aKJIIOYEHUH MUPOBOTO COTJIAIICHHMS OBLIO OTKA3aHO
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HaJIOTOBOMY OpraHy, [0 HPHUYUHE TOTO, YTO MOJI0XKe-
HHS 3aKJIF0YaEMOT0 MHUPOBOTO COIJIAIICHUSI HPOTHBO-
peunnu TpeboBanusM Hanorosoro xonekca PO (Ilo-
CTaHOBJIEHHE ApOUTpa)KHOTO cyna JlanbHEeBOCTOUHOTO
okpyra ot 13.02.2017 Ne ®03-31/2017 no memy Ne
A73-690/2015 [8], INocraHoBneHue ApOUTPaKHOTO
cynma Llentpansaoro okpyra ot 30.08.2017 Ne ®10-
3333/2017 mo memy Ne A09-9844/2016 [9]).

CHucok IuTepaTypsl:

1. HanoroBsriii kogekc Poccutickoit @enepamuu
(gactp mepBas) Ne 146-®@3 ot 31.07.1998 (B pen. or
29.09.2019) // Cobpanue 3akoHomatenbcTBa PD. —
1998. — Ne 31. — Cr. 3824.

2. Hamorosrit kojekc Poccuiickoit denepanuu
(dactp BTOpas) Ne 117-®3 or 05.08.2000 (B pexn. ot
01.11.2019) // Cobpanme 3akoHomaTenbcTBa PD. —
2000. — Ne 32. — Cr. 3340.

3. O nanoroBwix opranax Poccuiickoit @enepa-
mun : 3akoH P® Ne 943-1 or 21.03.1991 (B pen. ot
08.01.2019) // bromnereHbP HOPMATHBHBIX aKTOB. —
1992, — Nel.

4. ®enepanbHblil 3ak0H 0T 26.07.2019 Ne 197-
@3 «O BHeCeHUHN U3MEHEHHUH B OT/ENbHBIE 3aKOHOIa-
TenbHbIC akThl Poccutickoit deneparmy // "CobpaHue
3akoHogateascTBa PD", 29.07.2019, N 30, ct. 4099.

VJIK 34

5. ®enepanbublii 3akoH o1 27.07.2010 N 193-03
(pen. ot 23.07.2013) «O0 anpTepHATHBHOM NPOLIEyPE
YPETYJIMPOBaHUSI CIOPOB C YYacTHEM MOCPEIHUKA
(mpouenype menuarun)y / "CoOpaHue 3aKOHOIATEIb-
ctBa PO", 02.08.2010, N 31, ct. 4162.

6. IlocranoBmenne ®AC MO ot 22.03.2013 mo
neiy Ne A40-41103/12-91-228.

7. TlocranoBmenus Ilnemyma BAC PO or
18.07.2014 roma Ne 50 «O npuMupeHHUHU CTOPOH B Ap-
OUTPaYKHOM TIPOLIECCE.

8. IlocranoBnenne Apburpaxsoro cyxaa Jlaib-
HEBOCTOYHOro okpyra ot 13.02.2017 Ne ®03-31/ 2017
o gey Ne A73-690/2015.

9. TocranoBnenue ApOurpaxksoro cyna Llen-
TpanbHOro okpyra ot 30.08.2017 Ne ©10-3333/2017
o gey Ne A09-9844/2016.

10. Taiimaenko-Illep, H. . ®opmupoBanue cu-
CTEMbl ANbTEPHATHBHBIX MEXaHU3MOB pPa3pEIICHUS
cnopoB / H. U. Taiinaenko-Ilep ; mox pen. H. I'. Ce-
mumotnHON. — M. : UH®PA-M, 2019.

11. Eropuesa, O. 1O. IIpobdnema 3¢ppekrnBHOCTH
JOCYA€OHOTO MOPS/IKA Pa3pelICHUs] HAIOTOBBIX CIIO-
pos / 1O. 1O. Eropuera, T. B. Epmoriuna // Monoaoi
yuenbiit. — 2019. — Ne 1. — C. 208-212.

Meoan Ceemnana Cnapmaxosna,

cmyoenm mazucmpamypul, Poccutickuil 2ocyoapcmeenuwiti ynueepcumem npasocyous, ITAO "Coepbank"

AIMUHUCTPATUBHOE ITIPABOHAPYIIEHUE

Dvoyan Svetlana Spartakovna,

Master student, Russian State University of Justice, Sberbank PJSC

ADMINISTRATIVE OFFEND

AnHomayus:

B cmamuve PAacKpuinmo nonsamue adMuHucmpamuel-toeo npasonapyutenus, OI’lpeaeJlEEHbl €20 npu3naku, pac-

cMompeHr 00vbeKMuUBHbLIL U CYObEKMUBHBLL COCTNAS.
Abstract:

The article reveals the concept of an administrative offense, defines its features, considers the objective

and subjective composition.

Kniroueswie cnosa: adMuHucmpamueHoe npasonapyuernue, O6u4€Cm6€HHCl}l onacHocmbs, NPpU3HAKU aomu-

HUCmpamueHoco npasoHapyuleHus.

Key words: administrative offense, public danger, signs of an administrative offense.

B cootBerctBuU c 4. 1 cT. 2.1 KOAII P® [1] «an-
MUHUCTPATUBHBIM TPAaBOHAPYIICHHEM MPU3HAETCS
MPOTUBOIIPABHOE, BUHOBHOE JielicTBHUE (Oe3/1eiicTBIC)
(hu3MYecKOTo WIHM IOPUIUIECKOTO JIUIA, 38 KOTOpOe
HacTosmuM KoJekcoM wWim 3aKOHaMU CYOBEKTOB
Poccuiickoit deneparnyu 06 aAMUHUCTPATUBHBIX Mpa-
BOHAPYILIEHUAX YCTAHOBJIEHA aJIMUHUCTPATUBHAS OT-
BETCTBEHHOCTH». B 3akoHomaTenbHON neduHUINH
MOHATUSL «aJIMHHHCTPATUBHOE MPAaBOHAPYLICHUEY:
9TO AesHUE (T.e. AeWCTBUE WK Oe3eiCTBIE), COBEP-
HNICHHOC (DU3MYCCKUM WJIHM IOPUIUYCCKUM JIUI[OM, BU-
HOBHOE, aJMHHHUCTPATHBHO IPOTHUBONIPABHOE W HaKa-
3yemoe.

Takum 00pa3om, B OTIMIHE OT 3aKOHOAATEILHON

JNeUHHUIMA MPECTYIUICHUS, TIOHATHE «aJMUHHCTpa-
THBHOE TIPaBOHAPYIICHHE» HE BKIIOUAET B ceOs MaTe-
PHANBHEIN IPH3HAK — OOIIECTBEHHYO OITACHOCTH Je-
saus. O 9eM 3TO CBUIETEIBCTBYET: O MPaBOTE TEX,
KTO CUUTAET, YTO OOMICCTBCHHAS OMACHOCTH BEHICTY-
maeT 0cOObIM CBOHCTBOM TOJBKO MPECTYIUICHHH; O
toM, uTo B KOAII 3akoHOmaTenp caenan akIEHT Ha
(hopManbHBIX, IOPUANYESCKUX MPU3HAKAX TPABOHAPY-
[IEHMS; WIH MOKET OBITH O TOM, YTO 3aKOHOJATEIIb
corimacoBan 4. 1 ¢T. 2.1 KoOAIIP® c 4.2 c1.14 YK PO,
TEM CaMbIM, OTKPBLJI BO3MOXKHOCThH MPUBICUYEHUS K
AIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a JCSHHUS B
CIIIy MaJIO3HAYUTEILHOCTH HE MPEICTABNISIOIINE 00-
IMECCTBEHHON OTaCHOCTH.
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N3 3aKkoHOZATENBbHOTO OMNpEAeCHUsS MPUHSITO
BBIJICJIATH CJEAYIOIME TPU3HAKH AIMUHUCTPATHB-
HOT'O [TPaBOHAPYLICHUS:

1) mpotuBomnpaBHOCTh. J{aHHBIN MpU3HAK CBUIE-
TEIBCTBYET O TOM, YTO aAMUHUCTPATUBHBIM IIPaBOHA-
pYILIEHHEM: - HapyILIaeTCsl 3alpeT, CoAepkKaIIuics B
aIMUHUCTPATUBHO-TIPABOBOM HOpME, B TE€X CiIydasx,
KOrjga aJMUHUCTPAaTUBHOE IPaBOHAPYILIEHUE COBEP-
HIaeTcs MyTeM JCHCTBHUS, - HE UCIOJIHIIOTCS 00s3aH-
HOCTH, YCTAaHOBJICHHBIE aIMUHUCTPATUBHO-IIPAaBOBOM
HOPMOM, B TeX Cilyd4asX, KOrja aJMUHUCTPATHUBHOE
MIpaBOHAPYIICHUE COBEpPIIACTCS IMyTeM Oe3eHCTBIS;

2) BUHOBHOCTb. AJIMHUHHCTPAaTUBHOE 3aKOHOJIa-
TEIBCTBO NMPENYyCMATPUBAET BO3MOKHOCTh HACTYILIE-
HUSl aJIMUHUCTPATUBHOU OTBETCTBEHHOCTH, a CJIEJO-
BaTEJIbHO, U CYLIECTBOBAHUA B JIESHUHU JIMLA IPU3HA-
KOB aJIMUHHCTPAaTUBHOTO TPABOHAPYIICHHUS TOJBKO
NIpH HaJIWYUU BUHBIL, BBIPAXCHHOH B Qopme: -
YMBICJIa; - HEOCTOPOKHOCTH;

3) HakazyeMocTh. [lon yka3zaHHBIM NIPHU3HAKOM
IMOHUMAETCS BO3MOKHOCTh Ha3HAUCHMS HaKa3aHUs 3a
COBEpIIEHUE KaXI0r0 aIMUHUCTPATUBHOTO IpaBOHa-
pYILIeHHUs, yrpo3a HaKa3aHUEM MPU HAPYIICHUH aIMU-
HUCTPATUBHO-IIPABOBOI HOPMBI.

AJMUHUCTpAaTUBHOE MpPaBOHAPYIIEHUE HMEET
OTIpeNIeIeHHBIH COCTaB HEOOXOIUMBIX COCTABIIIONINX,
JAIOIIMX BO3MOYKHOCTE OOBABHTEL €ro TakoBhIM. Co-
CTaB aJMMHHUCTPATHBHOIO IpaBOHAPYLIEHUS COLEp-
JKUT B ceOe TaKhe COCTaBISIONINE: 00BEKT, O0OBEKTHB-
Hasl CTOPOHA, CyOBEKT, CYOBEKTHBHAs CTOPOH [5].

Kaxaplii 371eMEHT cocTaBa SIBJIICTCS Ba)KHOM CO-
CTaBJIAIONICH, M B CIydae OTCYTCTBHS OTHOTO U3 IIPH-
3HAKOB, OTCYTCTBYET M COCTaB MPECTYIUICHUS U aJMH-
HHCTPATUBHOIO IIPaBOHAPYIIEHHS, a OTCYTCTBHE CO-
CcTaBa SBISETCS OCHOBAaHHEM OCBOOOKICHHS OT
oTBeTcTBEHHOCTH [4, €. 703]. HanbonpIumii uHTEpEC B
IOPHUINYECKON JIUTEpaType BBI3BIBACT OOBEKTHBHAS
CTOpPOHA, TaK KakK IMpH OOHAPYKEHUM IPECTYILICHUS
WIA agIMHHUCTPATHBHOI'O IIPABOHAPYIICHUS IIPEIKIC
BCEr0 YCTAHABIMBAIOTCS MX OOBEKTHUBHBIE MPHU3HAKU:
KOHKPETHBIH aKT IOBEIEHHS CyOBhEKTa B BHJE ICH-
CTBHS WM O€31€HCTBUS, KOTOPBIM BCET1a OCYILECTBIIS-
ercs B OIPEAENIEHHOW OOBEKTHMBHON OOCTaHOBKE, B
OTIpEJICNICHHOM MECTE U B OIPEICTICHHOE BPEMS.

OObEKTHBHASI CTOPOHA XapaKTEPHU3YETCS KaK aKT
BHEIIHEr0 MPOSBJICHUS MPECTYIUIEHUS, aIMUHUCTPA-
THBHOIO INPaBOHAPYIIEHHUS (IPOCTYIKA) M I'PaKIaH-
CKO-IIPAaBOBOT'O JIEJIMKTA, BBIPAKAIOUIMKICS B ITOCSATa-
TEILCTBE Ha OOBEKT IPaBOBOI oxpaHbl. Poccuiickoe
3aKOHOJATEJIbCTBO HE HAJCISET KaKOW-TH0O0 M3 MpH-
3HAKOB COCTaBa BEIYIIIUM ITOJI0KECHUEM, CUMTAs UX Ya-
CTSIMH €IMHOTO 11eJI0r0. B MpOoTHBOBEC 3TOTO CTOUT 3a-
METHUTh, YTO OTBETCTBEHHOCTh HACTYIIAET UMEHHO 3a
COBEPIIIEHUE OTIPEACTICHHOTO IeHCTBUS (0€31eCTBHS).

OOBeKTHBHAS CTOPOHA BKJIKOYAET B C€0SI TPH BaK-
HEWIMX TpH3HAKa: IPOTUBOIPABHOE JEWCTBHE WU
Oe3neliCcTBHE, HACTYMMBIIHE OOIIECTBEHHO-OIACHEIE
WA BPEIHbBIE MOCIEACTBUS, a TAK)KE MPUYNHHO-CIIE]-
CTBCHHYIO CBA3b. KaxKAplii M3 3TUX IPU3HAKOB SIBIIS-
ercs 00s3aTeNbHBIM. KpoMe 3THX 3JIeMEHTOB, CYIIe-
CTBYIOT M TaK Ha3bIBaeMble (haKyabTaTUBHEIC IIPH-
3HaKH, KOTOPBIC 3a4acTyld CYHIECTBEHHYIO pOJIb

UTPAIOT UG Ipu KBanunbukanuu. K HuM oTHOCSTCS:
POJIb, MECTO, BPEMsI, CITOCOO U IPYTUE 0OCTOSATEIBCTBRA.

. H. BaHeHKO yTBEP)KAAET, YTO IIPOOIIEMBI KBa-
muduKayMyM  aAMUHHUCTPATUBHBIX PABOHAPYLICHUH,
MOCSATAIOIMX Ha OOIIECTBCHHBIH NOPAIOK, daIne
BCETr0, CBSI3aHbI C OTTPaHUYEHUEM IPaBOHAPYIIEHUH OT
npecrymienuii [2, ¢. 5-9]. PaccmarpuBas npaBorpumMe-
HUTENBHYIO IPAKTHKY, MOXHO YCTAaHOBHTH, YTO aJMH-
HUCTPaTHUBHBIE IIPABOHAPYIICHUS, HAIPUMeEp, MocAra-
fomye Ha OOIIECTBEHHBIM HMOPAIOK MOXKHO OTTPaHH-
YUTh OT MOXOXKUX HA HUX NMPECTYIJICHUH C MOMOIBIO
JIBYX Ba)KHEHIIMX KPUTEPHUEB: OOIIECTBEHHON OITACHO-
CTH JESIHUS U HEOJHOKPATHOCTU COBEPIICHUS ACSIHUS.

CrnennanpHoe BHHMAaHHE B CYMIECTBYIOIIEM
KoAIl P® ynensiercst npucyTCTBHIO BUHBI JINOO ompe-
JETICHUIO MTPU3HAKa BAHOBHOCTH, B CIIy4ae OTCYTCTBUS
KOTOpOTO JIeHCTBHE HE OOBSBISETCS aJMUHUCTPATHB-
HBIM TIpaBOHapymIeHueM [3, C. 25-32]. Buna kak cy0b-
eKTHBHAs CTOPOHA aIMHHHUCTPATHBHOIO IpaBOHApY-
LIEHUsT JEMOHCTPHPYET MCHXHYECKOE OTHOIICHHE
JUIa K JeHCTBUIO M €ro MOCIEeACTBUSIM. B anMuHu-
CTPaTUBHOM IIpaB€ BHHA COJEPXKHT CIEIYIOIINE
¢dbopMbL: yMmBIce u Heoco3HaHHOCTH (cT. 2.2 KoAIl
POD).

Kak wu3BecTHO, OCHOBaHHMEM [UI1 NPUBJICUCHUS
JMNA K aAMHHUCTPATUBHOW OTBETCTBEHHOCTH BBICTY-
MIaeT COBEpPIICHNE a]MUHUCTPATUBHOTO IIPaBOHAPYIIIE-
HUSI, TO €CTh BUHBI M HE3aKOHHbIE NeiicTBus. Ecim He-
3aKOHHOCTb BBICTYIAeT (hOpMAaIbHON MPABOBOI Xapak-
TEPUCTUKOH, KOTOpas HE CO3JaeT TPYAHOCTEH Ui
uaeHTH(UKALNY, TPOOIeMa BUHBI, OIIPE/IeICHHE BUHBI
HEOAYIIEBICHHOTO CYyOBEKTa, CYIIECTBYIOIETO HC-
KITIOYUTENBFHO B (JOpMasIbHOI TipaBoBOM cdepe, npen-
CTaBJIAET ONPEEIICHHYIO CJI0KHOCTb.

OmnpezeneHne BUHBI IOPUANIECKOTO JIUIA BBICTY-
TIaeT OJTHOH M3 CaMBIX CIIOXHBIX U HACYIIHBIX MPo0IeM
JUIL  TIPAaBOOXPAaHUTEIBbHOH, aJMHHUCTPATHBHOH U
IOPUCIUKIIMOHHOM eI TeNbHOCTU. DTO CBSA3aHO C 3aKO-
HOJATeJILHBIM PEryJMpPOBAaHUEM WHCTUTYTA aAMUHH-
CTPAaTMBHOM OTBETCTBEHHOCTH IOPHIMUYECKUX JIMI[ Ha
OCHOBE HECKOJIKMX OU€Hb Pa3HBIX TEOPETHUECKHX TI0-
CTPOEHUI OJHOBPEMEHHO.

Cnucok JiuTeparypbl:

1. Koaexc Poccwuiickoii @eaeparuu 06 aqMuHu-
CTpATHBHEIX NpaBoHapymeHusx ot 30 nexadps 2001 r.
N 195-@3 B Hacrosiuii JOKyMEHT BHECEHbI H3MEHe-
HUSI CIEYIOIMMH JOKyMeHTamu: DenepanbHbId 3a-
KOH oT 4 HOs10pst 2019 1. N 357-03

2. Umamenko W. H. PasrpanuycHue amMuHH-
CTPATMBHOTO MPAaBOHAPYIICHHWS W TNPECTYIUICHHUS

//Hayunsrit xxypHan Ky6I'AY. 2017. No 129 (05). C. 5-
9.3

3. Kucun B.P., [Torryraes 10.1. Drans! peann3za-
UM aJMUHHACTPATHBHON OTBETCTBEHHOCTH M TIPO-
6JIeMBI UX TIPABOBOTO PETyIMPOBaHMs // AMUHHICTpA-
TUBHOE TpaBo u mpouecc. 2015. Ne 8. C. 25-32.

4. Kosnos 0. M., ITonos JI. JI., Ocsiako 1. M.,.
AnMHUHUCTpaTHBHOE NipaBo: yuebnuk // Ilox pex. JI. JI.
Ionosa. M.: FOpucts, 2015. 703 ¢

5. Crapoctun C.A. O HEKOTOPHIX KOHIIETITyalIb-
HBIX OCHOBaxX 3aKOHOJATENbCTBA 00 aJMHHHCTPATHB-
HOW oTBeTcTBeHHOCTH // BecTHuk YHHBepcuTeTa

nmenu O.E. Kyradguna (MI'FOA). 2014. Ne 2



«COLLOQUIUM=JOURNAL»#23(47).2019 / JURISPRUDENCE 69

V]IK 34
Meoan Ceemnana Cnapmaxosena,
cmyoenm mazucmpamypoi, Poccuiickuil
eocyoapcemeennblil ynusepcumem npasocyoust, [1A0 «Coepbanky

CYJEBHASI TIPAKTHUKA 11O JEJIAM O HAPYIIEHUSX 3AKOHOJATEJIBCTBA OB
AJIMUHHNCTPATHUBHBIX TIPABOHAPYIIEHUAX

Dvoyan Svetlana Spartakovna,
master's student, Russian
state University of justice, PJSC "Sberbank»

JUDICIAL PRACTICE IN CASES OF VIOLATIONS OF THE LEGISLATION ON
ADMINISTRATIVE OFFENCES

Annomauyusn:

OcHOBHBIM 3aKOHOOAMENLHBIM AKMOM, Pe2YIUPYIowWuli aOMUHUCMPAmusHbvle npagorapyuenus ¢ Poccuu ss-
nsiemes KoAIl P®. [{ns deticmgytoue2o 3aKOHO0amenbcmed 8 4acmu AOMUHUCMPAMUGHBIX NPABOHADYULEHUL XA-
PAKMEPHO omcymcmeue npiamblx omeemos, ad maxosice ommedaemcs HEe0OCmMamoyHOCHmb UX d)OpM)/]lupOGdHu}l,
YUMo NPUBOOUM K PA3TUYHBIM BUOAM HAPYUIEHUL 3AKOHHbIX NPAs8 U unmepecos. B cmamve npusooamcesa paznuunvle
Hapyuienus 6 pamkax 3axkonooamenscmea. Ocobo evidenenvl npedﬂo:)fceyuﬂ meopemu4eckoeco u npaKkmu4deckoco
moJKka 6 OmHoOUuLeHuu noaaqu, paccmompeHrusl u paspeuleHus xooamaticme.

Abstract:

The main legislative act regulating administrative offenses in Russia is the administrative Code of the Russian
Federation. The current legislation in terms of administrative offences is characterized by the lack of direct an-
swers, as well as the insufficiency of their formulation, which leads to various types of violations of legal rights
and interests. The article presents various violations of the law. The proposals of theoretical and practical sense

in relation to the filing, consideration and resolution of petitions are highlighted.

Knruesste cnosa: aomunucmpamuenvle npasonapyuenus, KoAIl P®, Moczopcyd, xooamaticmso, 3as6/ne-

HUue, nemuyusi.

Key words: administrative offences, KoAP of the Russian Federation, the Moscow city court, the petition,

application, petition

OnHUM U3 PYKOBOJSIINX NMPUHIIUAIOB B aJIMUHU-
CTPaTHBHOM IIPOU3BOJCTBE SABJSIETCS 0OECIIeUeHUE 3a-
KOHHBIX [IPaB U HHTEPECOB €T0 YYACTHUKOB KaK CO CTO-
POHBI 3aIIUTHI, TAK U CO CTOPOHBI OOBUHEHHS (Cyne0-
HBI HCK). TpeOoBaHHUS 3aKOHHOCTH OIPEIEISIOTCS
3aKOHOJIaTEeJIEM B COOTBETCTBHH cO CT. 1.6 KoAIl P®D,
COTJIACHO KOTOPOMY K JIHITY, TIPHUBIIEKAEMOMY C aJIMH-
HUCTPATUBHOW TOYKH 3PEHUS, MOTYT OBITH TPUMEHECHEI
aJMAHUCTPATUBHBIC CAHKIIMH W MEpHl Mo obecriede-
HUIO TPOU3BOJCTBA TOJNBKO TI0 OCHOBAaHUSAM H B TO-
psIKe, YCTaHOBJIEHHBIM 3aKOHOAATENbCTBOM. Mcxons
W3 9TOT0, TaPAaHTUPOBAHHE 3aKOHHOCTH TPHUMEHEHUS
aJIMUHUCTPATUBHOTO MPUHYKJCHUsSI TIPEAToaraeT He
TOJIEKO HaJTUYHE MPABOBBIX OCHOBAHUH JJIsl BHIHECESHUS
OOBHMHHUTEIFHOTO TPUTOBOPA, HO M COOJIOAEHHUE IIO-
psinka, ycranoBiaeHHoro Kopexkcom Poccuiickoi @ene-
paruu 00 aIMUHUCTPATUBHBIX MPAaBOHAPYIICHUSX, JIJIS
MPUBJICYEHUS K AAMUHUCTPATUBHONX OTBETCTBEHHOCTH.

YHUBEpCATBHOCTh ~ TPEeOOBaHUI  3aKOHHOCTH
MpernoJiaraeT UX pacupoCTpaHEeHUe Ha JIESATeIbHOCTh
CyOBEKTOB aJMHHUCTPATHBHOHN FOPHUCIUKITIH, KOTOPas
JIOJDKHA OCYIIECTBIISITHCS B IPEEIax UX KOMIETEHIIMU
U B COOTBETCTBHH C 3aKOHOM, UCKJIIOYATh PEIICHUS U
nercTBusl (0e3eHCTBUE), YHIKAIONINE JOCTOMHCTBO
YeJIoBeKa.

PesynpraTel aHamm3a, MPOBEACHHOTO IPAaBOOXpa-
HUTEIHHBIMHA OpPTaHAMH, TTOKa3bIBAIOT, YTO CYIbH, Op-
TaHbl W YIIOJIHOMOYEHHBIC JTOJDKHOCTHBIC JIUIA, KOTO-

pble BelyT pa3OUpaTensCTBO, JOJDKHBI peliaTh BO-
HPOCHI, BO3HUKAIOIINE B IPABOBOW peasibHOCTH, pellie-
HHUE KOTOPBIX HE COACPKUT MPAMBIX OTBETOB B I[eﬁ-
CTBYIOIIIEM 3aKOHOJATENLCTBE MM B CIIyyae HeJlocTa-
TOYHO C(HOPMYITHPOBAHHOCTH IOCIEIHUX, YTO YacTO
MIPUBOJUT K Pa3IHMYHBIM BUIaM HapYIICHUH 3aKOHHBIX
MIPaB U HHTEPECOB. B To e BpeMs1, FOpUINIECKHE TIPO-
WCIICCTBUSI U MPABOBBIC MPOOETHI HE SBISIOTCS Ipe-
IIATCTBHEM IS CyJeOHOTO pa30oupaTebCcTBa, B PE3yIib-
TaTe 4ero JOJDKHO OBITh MPUHATO 3aKOHHOE, 000CHO-
BaHHOE M MOTHBHUPOBAaHHOE pEIICHHE B O3TOM
OTHOILICHUU.

HpeHCTaBHﬂeTCH, 4TO0 B JTHX OOCTOATEILCTBAX
CIIOpHBIE BOMPOCHI JIOJDKHBI PEIIaThCsl HA OCHOBE 00-
LIMX TPUHIKUIIOB HpoLiecca U UX 3aJad ¢ UCIOJIb30Ba-
HUEM IIPaBUJI MEKOTPACIIEBOH IpolecCyalbHON aHa-
soruu. OJHAKO B JIFOOOM CiTydae MOIXO/bI, IPUHSATHIE
JUISL IPEOJI0NICHHs] HECOBEPIICHCTBA 3aKOHOJaTEILHOM
TEXHHKH [IPABOBOTO PETYINPOBAHUS, TPEOYIOT HX 0pH-
LMAJIBHOTO TIPU3HAHUSL.

Ha Ham B3rysii, nmpaBoBBIE CpelCTBa JIETMTHMa-
11K c(HhOPMYJIMPOBAHHBIX U UCTIOIb30BAHHBIX TIO3UIINI
IIPaBOOXPAaHUTEILHBIX OPTaHOB B CBSI3H C YCKOPEHHBIM
pa3BUTHEM IIPABOBOM NPAKTUKHU B OTHOLIEHUH 3aKOHO-
JIaTeJIbCTBA MOTYT CIIY’)KUTh IIPUMEPAMU PELUEHUM Cy-
Jiei, KOTopble OBLTH POBEPEHBI C IOMOIIBIO HAI30Pa,
a TaKoKe PeIeHUi CyI0B HaI30pHON IOPUCIUKIINH (Cy-
NeOHbIe TIPEIe/ICHTHI), CO3BaHHBIC HE TOJBKO IS MPO-
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BEPKU 3aKOHHOCTH M 0OOCHOBAHHOCTHU IIPUHSATHIX pe-
IICHUH M PELICHUH, HO U JUIs yCTpaHeHus (Mchpasiie-
HHS) CyeOHBIX OIMINOOK.

B cBA31 ¢ 3TUM Ba)XHO OTMETUTH, YTO COBEPILECH-
HBI€ HapyIICHUS UMEIOT pa3sHoe CoJepKaHue, TOITOMY
OHHU OTJIHMYAIOTCS CIIEIM(UKON CBOMX IPABOBBIX MMO-
CJICICTBUH, YTO JOJDKHO OTPakKaTbCsl HAa KAadyecTBE U
cTabmibHOCTH CyneOHBIX akToB. ClemoBaTesbHO,
HapyIIEHUs CPOKOB COCTAaBIICHHS IPOTOKOJIA 00 aaMu-
HHUCTPAaTHBHOM MPaBOHApPYNICHHH M €ro Hepenadu C
JPYTHMMHU MaTepHaiaMi Aeja JUI PACCMOTPEHUS B IO/~
CYZAHOCTH, OLIMOKH B pa3pelieHny MpodieM ¢ uMylie-
CTBOM WU HW3BATHIMU JIOKYMEHTaMH, KOH(UCKaus
MPEIMETOB M OPY/AWil IPECTYIUICHNST aAMUHHUCTPATHB-
Hbl€, HEKOTOPBIE OTKJIOHEHHs OT COOJIOJIeHUs Tpedo-
Banuii Kopexca 00 agMHMHHCTpaTHBHBIX HpeCTyILIE-
HHSX B 4acTH 0(DOPMIICHHUS JOKYMEHTOB U IPOTOKOJIOB
U T.J. HE NPEAyCMaTPUBAIOT OTMEHY OCHapHBAaEMOTO
penieHus (perIeHns), TOCKOJIBKY OHH HE BIIHSIOT Ha OT-
paKeHHE NPECTYIUICHHS, €ro KBaIN(HUKALUIO W HE
HAHOCSAT yIep0a, 3aJafoT BONIPOCHI O BHHE JIMLIA, B OT-
HOIIIEHNH KOTOPOTO BEAETCS PONU3BOJICTBO.

HanpotuB, oTcTymieHHs OT MpolecCyaabHBIX
TpeboBanuit Konekca Poccuiickoit @enepanmu o6 aa-
MHUHHCTPATUBHBIX MPAaBOHAPYLICHHSIX, KOTOPHIE MPSIMO
MPENHUCHIBAIOT KOHKPETHOE IIOBEACHUE, IO-TIPEeXK-
HEMY CUHTAIOTCA CYIIECTBEHHBIMU HapyLICHHAMH 3a-
KOHA, IOCKOJIBKY OHH NPHUBOJAT K HapyIICHUSIM IIpaBa
Ha 3alllUTy ¥ J0CTyl K mpasocyauto [2]. Hampumep,
BBIIIECKa3aHHOE OTHOCHTCA K HAPYIICHHWIO MOpPSIKa
Ha3HA4YeHHsI JIONPOCOB, HECOOMIOACHUIO TIPeIyTpeIn-
TEJILHOM 003aHHOCTH CBHETEIIS Ha IoNpoce 00 aaMHu-
HHUCTPAaTHBHOW OTBETCTBEHHOCTH, 32 IPEIOCTaBICHNE
JIOKHBIX MTOKA3aHUH H T. 1.

K cymmecTBeHHBIM HapyIIEHHSIM IPaB HA 3aIIUTY
U IOCTYI K MPaBOCYIUIO CIIEAYeT TaKXKe OTHECTH MPo-
HeccyalbHbIE HAPYIICHUS CO CTOPOHBI Cy/Ieil, OpraHoB
U JOJDKHOCTHBIX JIMILI, CBSI3aHHBIE C OCYIIECTBICHHUEM
IpaB y4YacCTHUKOB pa3dupaTenbcTBA INETUIMH, NpHU
YCIIOBHUH, YTO OHHM HE COOTBETCTBYIOT TPEOOBAHHAM K
UCIIOJIHUTENIbHOMY MEXaHU3MY, NMPEeTyCMOTPEHHBIM B
cT. 24.4 KoAlIl PO numaer cTOpoHBl BO3MOKHOCTHU
MPE/ICTABIISATH apTyMEHTHI, BO3PAXKEHUS U 10Ka3aTellb-
CTBa B 00OCHOBaHME CBOEH MO3WINH, T.€. HANPIMYIO
3aTparuBaeT MHTEPEChl KOMIUIEKCHOCTH, OOBEKTHBHO-
CTH Y IIEJIOCTHOCTH IPOM3BO/ICTBA.

Mexny TeM, B OTCYTCTBHE Pa3BUTOM TEOpUU Iie-
TUIMH U KOHIEHIMU UX I0PUANIECKOr0 MPUMEHEHHS B
aJMUHUCTPATHBHOM TIPOM3BOJCTBE, C HECOBEPIICH-
HBIM TIPAaBOBBIM PETYIHUPOBAHHEM COOTBETCTBYIOIIHX
BOIIPOCOB, MbI BBIHYK/IEHbI IPU3HATH OTCYTCTBUE €U~
HOOOPa3HOH MPaBONPUMEHUTEIBHON PAKTUKH U MHO-
TOYHCIICHHBIE HAPYILICHMS NpaB yYaCTHUKOB IIpoliecca
B 3TOH 00JaCTH.

B monTBepkaeHNM pPE3yNbTaTOB HMCCIIEAOBAHUS
MOXET ITOCIYKUTh HaJi30pHast pakTika Mocropceya,
B KOTOPOM COJEp2KaTCsl MPUMEPbl MHOTOYHMCIEHHBIX
HapyImIeHWH MpaB YYaCTHWKOB IpoIlecca Ha I0Jady,
paccMOTpeHHE U pa3pelIeHne X0JaTalCTB.

ITpexnae Bcero, mpuMeps! OCTaBICHUS 3asBOK O€3
BHUMaHUS W pacCMOTpPEHUS TpeOyIOT 0co00T0 BHUMA-
HUs. TakuM 00pa3oM, HEMPHHATHE MEp MO pacCMOTpe-
HHUIO W pa3pelleHUIO 3asiBJICHUH, JOJDKHBIM 00pa3om

MOJAHHBIX I 3ampoca WHGOpPMAINWU, HA3HAYCHUS
9KCIIEPTHU3, BBI30BA U JIOIpOCa CBHUICTEINICH, CBUIETE-
JIed M 9KCHEpTOB, 3arpoca JJOKYMEHTOB, MaTepHaIoB
JUISL BUZICO3aIHUCU U T. [I., SBJISETCS OCHOBAaHUEM IS
OTMEHBI CY/ICOHBIX PELICHHH.

OTa OCHOBa IPUMEHSETCS K XOIaTaicTBaM, IO-
JAHHBIM Ha CTAaJUH BO30YXIEHUS JIeNna, T.e. OH MOCTY-
MU B CYI, OTpaxkas B IPOTOKOJIE 00 aAMUHUCTPATUB-
HOM IIpaBOHAPYIICHHH B KadeCTBE NPHIOKEHUS K
HEMY WJIH B KQUeCTBE OTBETA HA HETO, HJIM B Ka4eCTBE
KOMMEHTapusl K ICHCTBUAM (peIIeHUsIM) TOJDKHOCT-
HBIX JIMI U OBbLT OOBSBIIEH JI0 PACCMOTPEHUS Jeja 110
CYIIECTBY. M OBUI TaKXKe yKa3aH B )kano0e Ha pelieHue
TI0 /Iy O MOYTOBOM SIIINKE.

Kpome Toro, B cocTaB BBIICYOMSIHYTBIX CIOCO-
0OB TOJyYCHHs 3asABJICHUI TaKKE BXOJAT MCTHIUU,
0JIaHHbIE JIOJDKHOCTHOMY JIMILY B X0 pa3Oupareb-
CTBa JI0 COCTaBJICHUS IIPOTOKOJIA, M APYTHE MATEPUAITEI
mepesarTes B cyl. B Takux cirydasx m3-3a OTCYTCTBUS
WHPOPMAILIUH O Pe3yIbTaTaX UX PACCMOTPECHHUS B MaTe-
pHanax aena HapyIIeHHE 3aKOHA, COBEPIICHHOE TOJIK-
HOCTHBIM JIUTIOM (OCTaBIISIOIICEe MHUCEMEHHOE 3asBIIe-
HUE 0e3 pacCMOTpPEHHs), KOTOPOE HEe OBLIO YCTPAaHEHO
CyIbei, MPeACTaBIseT cO0Oi HapylieHHWE IMpaB 3a-
LIUTBI, TO €CTh OE3YCIIOBHOE OCHOBaHME JJIsI OTMEHBI
0CIIapHBaEMOTr'0 peLICHUE.

Takum 00pa3om, Mo pe3ysabTaTaM PacCMOTPEHHS
Mocropcynom HaJ30pHBIX TPeOOBaHHM, B KOTOPBIX CO-
JepKaTCs apTyMEHTHI O HAPYIIICHAN NPaB yYaCTHUKOB
MTOJTA4H 3asBJICHUH, IPEICTABIIACTCS BOZMOXKHBIM CJIie-
JIaTh Psl BEIBOJOB TEOPETUICCKOTO 3HAYCHUS U MPAK-
THYECKOTO:

- X0/aTaicTBO 3asiBIICHO B COOTBETCTBUH C Tpe-
6oBanusaMu 4. 2 cT. 24.4 KoAIl P® (xomaTaiicTBO)
MOJIIEKUT O€3yCIOBHOMY MEPECMOTPY € 00s3aTelnb-
HBIM TOJTBEPXKACHUEM MaTepHajaMu Jiesla IByX BO3-
MOJKHBIX OTHO3HAYHBIX BAPUAHTOB, BLICKa3aHHBIX JJIA
€ro paspC€uCHus: 0TKa3aTh UJIN yIOBJICTBOPHUTD,

- Xo0/aTaliCTBO, KOTOPOE COJEPKUT SIBHBIE IIPU-
3HAKH FOPUAMIECKOTO HEJAOCTAaTKa (HEIPaBMIBHOE XO-
JataiicTBo) B (Qopme, ComepiKaHUH, MOTHOMOYHSIX
YYACTHHKA TPOU3BOJCTBA, KOMIICTCHIIHN ITOTydaTels
U T. I. ¥ COICPIKUT MPU3HAKHU 3TIOYIIOTPEOICHHS 3aK0-
HOM, He SIBJIACTCS IOPHIUIECKUM (HaKTOM, TIpeATIoIara-
IOIIMM BO3HHKHOBEHHE COOTBETCTBYIOIIEE 00s3aTeNb-
CTBO CyOBEKTa aIMUHHCTPATUBHON IOPHCIUKIINH Pac-
CMOTPETh U Pa3pelInTh;

- [Teruuusi, 000CHOBaHHAsI H3HAYAIBHO HECOCTOSI-
TCJIIBHBIMH JOBOJaMU (HOpO‘-IHaH l'leTI/I[H/IH), HE IIoJIc-
KHT PACCMOTPEHHIO;

- Hapnexaiee XxonaTaliCTBO NMOIJIEKHT HEMEI-
JICHHOMY PacCMOTPEHHIO, OJIHAKO H3-3a HecoOuoje-
HUSI 3TOTO CPOKa ero HapylleHHe, He OTMEHss 00s3a-
TENLCTBO PAacCMOTPETh MOAAHHOE XOAaTalCTBO, HE
MIPEISITCTBYET PACCMOTPEHHUIO JIeIa U He SIBIISIETCS OC-
HOBaHHEM ]IS OTMEHBI 3aKIFOUUTEIBHBIC MPaBOOXpa-
HUTCIbHBIC aKTEHI;

- B kaxjoM ciydae 3asBICHUS K Marepuaiam
JieJia IpUIIaraeTcsi MMCbMEHHOE X0JIaTaliCTBO;

- OTKa3 MpUHATH K PACCMOTPEHHUIO HaJJIeKalee
3asBJICHUE KaTETOPHMYECKH HEIIPHEMIIEMO;

- OTKa3 B yJOBIETBOPESHUH XoAaTalcTBa (TIpy OT-
CYTCTBUM IPU3HAHHOW CYAOM HEOOXOJMMOCTH €ro
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YJIOBJIETBOPEHUS) OYOPMIIICTCS B BUJIE OIPEICIICHHS,
B KOTOPOM JOJDKHBI OBITH OJPOOHO YKa3aHbl 00CTOs-
TEeJbCTBA, MOCITYKUBIINE OCHOBAHUEM JJIsl TAKOTO pe-
IICHHUS;

- HeomnpaBaHHb1if 1 HEOOOCHOBAaHHBIH OTKA3 Y10-
BIIETBOPHUTH COOTBETCTBYIOIINH 3aIIPOC HEJOMYCTHM;

- Pemenne 06 oTKase B yAOBICTBOPEHNH 3a1Ipoca
JOJDKHO OBITh MOTHBHPOBAHHBIM, TO €CTh COAEPKATh
yOenuTeapHbIE TOBOABI O IPHYMHAM W Ha OCHOBAaHHHU
KOTOPBIX CyIbsl NPHHSUI U TPHHSI JOBOJBI, JIOKa3a-
TENBCTBA U BO3PA)KEHMS YUACTHHUKA MPOLIEIYPHI HIIH HE
HalleJ UX IOCIYIIHBIMH, OLIEHUI UX KPUTHYECKH, 3a-
JlaJl BOIIPOC;

- Kpurepuem MoTuBaIiu oTkasza B yJOBIETBOPE-
HHH 3a11poca MOXKET CIIY)KHUTh OTCYTCTBHE 0OCTOSITEIb-
CTB, KOTOpBIE MOTYT ITOCTaBUTh I10/1 COMHEHHUE BBIBOJIBI
0 NIPUMEHEHHH 3aKOHa;

- WznoxxeHne mpUUYMH OTKa3a B OTBETE HA IETH-
M0, KACAIONIYIOCs Pa3pelIeHuUs] OPraHU3aAIMOHHBIX 1
aJIMUHHCTPATUBHBIX IPOOJIEM, BO3MOXKHO B PAMKax pe-
IIeHUs (PEIIeHHS) 110 eIy,

- Pemenue 06 oTkase B pacCMOTPEHUH 3asIBJICHNUS,
Kacaroleecsi BOIPOCOB aKTyalbHOCTH M JOMYCTHMO-
CTH Ka)KIOT'0 10Ka3aTeIbCTBA B OTIENBHOCTH, a TaKXKe
JIOCTaTOYHOCTHU UX IOJIHOTHI (TIpaBOBBIE BOIIPOCHI), HE
TpeOyrolel HCIOIb30BaHUs ONpPEICICHHBIX 3HAHUMN
Tak)Ke UMeeT MPaBo Ha yperyIupoBaHue (peuieHune) no
Jemy.
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Annomauyus

Hannas cmamosi codepacum mexHcOyHapoOHO-NPABOGO AHANU3 UHCIUMYMA OUNIOMAMUYECKOU 3aUjUmbl
APUMEHUMENLHO K €20 803MOICHOMY OCYWECMELeHUIO 8 OMHOUEHUU IOPUOUYECKUX TUY, CReYUATUSUPYIOWUXCS 8
cpepe TOK, paccmampusaem KOHKpemHubvle CAyyau pearu3ayuu OUNIOMAmuyeckoll 3auumsl 6 OMHOUWEeHUY ma-
KUX ropuouseckux auy. Aemop paccmampusaem ocobeHHOCMU (YHKYUOHUPOBAHUS OAHHO20 UHCIMUNYMA npume-
HUMENbHO K CNeyupuueckum cyObeKmam — HayuOHAIbHbIM IOPUOUNECKUM TUYAM, OCYIECMEISIIOWUM Oesmeb-
Hocmb 6 cghepe TOK.

[Ipunumas 6o enumanue gedywyro poas TOK 6 mupoeoil sxkoHoMuUKe, a MAKHCE HYUUMETLHYIO 000 IMUX
komnanuii 6 BBII, éo3nuxaem neo6xo0umocms npedmMemno paccmompems cpeocimaa 3auuimsl Ux npas 3d epanu-
yeul. Yuumvigas menoenyuu nocieoHe2o pemMeHu K ROIUMu3ayuu HayuoHaIbHbIX CUCHEM NPABOCYOUs U Op., 803-
HUKaem yepo3a npumecHeHus KPYynHolX HayuOHATbHbIX Komnanuil, pabomaiowux 6 cghepe TOK, na meppumopuu
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unocmpannvix 2ocyoapems. Obpawenue K UHCIMUMYMY OURIOMAMUYECKOU 3aWumbl MOICEM OKA3AMbCSL €OUH-
CMBEHHBIM NPABOMEPHBIM CPEOCMBOM 20CYOAPCMEa 05l NPU3BAHUS 20CY0apCmea-0eIuKeeHma K 0OmeemcmeeH-
HOCMU U OJ1 60CCMAHOBNIEHUS HAPYUEHHBIX NPAG I0PUOUYECKUX TTUY.

OcHognas 3a0a4a uccied08anus COCMOUM 8 Mom, 4moodwvl nPeOCmasums aHAIU3 QYHKYUOHUPOBAHUS UHCTUL-
Mmyma 6 OMHOUEHUY TOPUOUHECKUX TUYY» U «AKYUOHEPOB», CUCTNEMAMUIUPOBAMb NPAKIMUKY MEHCOYHAPOOHBIX
CYOeOHbIX Op2aHO8 NO 8ONPOCY OUNIOMAMUYECKOU 3AUUMbl 8 OMHOUEHUU Hepme2a308b1X KOMNAHUIL.

Ob6vexmom uccied08aHus AGIAOMCA OMOeNbHble ACNEeKMbl (PYHKYUOHUPOBAHUSA UHCIMUMYMA OUNIoMamuye-
CKOU 3aWUumbl U 803MONCHOCMb ee Pealu3ayull 8 cryyae HapyuieHus npas HayuOHAIbHbIX KOMRAHUL, OCYuecms-
asrowux deamensHocms 8 cgpepe TOK, a makswce npakmuxa paccmomperus makux 0ei 8 MexcoOyHapoOHblX cyoeo-
HbIX OP2aHAX.

Ilpeomemom uccnedosanus AGNAOMC MeHCOYHAPOOHO-NPABo8ble DoKymenmul: IIpoexm cmameti o ounio-
mamuyeckou 3augume 2007 2., MeacOyHapoOHblil nakm o paxcoanckux u noaumuyeckux npasax 1966 2., Meoic-
OVHAPOOHAs KOHBEHYUs O TuKeudayuu ecex Gopm pacogoi ouckpumunayuu 1965 2., Eeponeiickas konsenyus
1950 2. 0 npasax uenosexa u Op., 0bbIYHbBIE HOPMBL MENCOYHAPOOHO20 NPABA, d MmaKaice pewenus Mescdynapoo-
noeo Cyoa OOH.

Aemop npuxooum K credyiomum 6bl800aM: OUNIOMAMUYECKAS 3AUUMA ONPedeeHHO NPUMEHUMA 8 CyYae
HApyWeHus npas HAYUOHATbHLIX IOPUOUYECKUX Uy, cneyuanuzupylowuxcs ¢ cpepe TOK, ounnomamuyeckas 3a-
wWuma ModHcem oCyWecmeiimsvCs KaK 8 paMKax MedCOYHAPOOHLIX CYOeOHbIX OP2aH08, MAK U C UCHOIb308AHUEM
Opy2ux MUPHBIX CPeOCm8 peulenus MescOYHapoouslx cnopos coenacro Yemasy OOH. Ocywecmenenue 2ocyoap-
CMBOM OUNJIOMAMUYECKOU 3auumsl 8 OMHOWEHUU NPEONOLONCUMENbHO20 20CY0apCmea-0eIuKgenma umeem
uemKyio peziamenmayuro, komopasn oana 8 Ilpoexme cmameii Komuccuu mesxrcoynapoonozo npasa OOH o Ou-
naomamuyeckou 3awume 2007 e.

Abstract

This article contains the analysis of the institute of diplomatic protection from the international law perspec-
tive regarding companies that are operating in oil and energy industry. It refers to the certain cases of the imple-
mentation of diplomatic protection in attitude towards those corporations. Hereafter in this article is considered
a number of special features of the institute regarding legal entities which are under jurisdiction of national law.
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Eme B 18 Beke D. ne Barrens B cBoeM 3HaMEHH-
ToM Tpyze «IIpaBo HapomOB» BBICKAa3aJl TOUKY 3PEHUSA
0 TOM, YTO TOCYJIapCTBO-CYBEpEeH JIMIA, YbM IIpaBa
ObUIM HapyLIeHbl IPYTUM TOCYAApPCTBOM, («IOJDKHO
MpUOETHYTh K BO3ME3JHIO», a TaKkKe YTO «TOT, KTO
IUI0XO O0paIaeTcs ¢ rpakAaHHHOM, TEM CaMBIM KOC-
BEHHO HAHOCHT OCKOpOJIEHHE IOCyHapcTBY, KOTOPOE
MOKPOBUTENIECTBYET 3TOMY IpaXIaHUHY». [1o MHEHHUIO
Barrens takas Mepa 10JpKHA ObUIa IMETh MEHUTEHIH-
apHBIIl XapakTep B OTHOLIEHWH TOCYIapCTBa-AEIHK-
BeHral,

Io mpormiecTBUM NOYTH TPEX BEKOB MEXAYHAPO/-
HOE€ COOOIIIECTBO CMOTJIO BEIpabOTaTh HAOOP ITUBHIIH-
30BaHHBIX CPEACTB IJIS pa3pemieHns NOJO0HBIX CUTya-
ui. OOpalleHne K HHCTUTYTY IUTUIOMaTHIECKON 3a-
IIUTHI SBISIETCS OHUM U3 HUX.

JumnomaTtryeckast 3amiuta Obuia H3BECTHA TOCY-
JapCTBaM JOBOJIEHO MaBHO, OIHAKO CYIIECTBEHHYIO
MEXKyHapOAHO-IIPABOBYIO PErIaMEHTALUIO NOTyIHIa
TOJBKO C mpuHsTHEM [eHepanpHOil AccamOneeil B
2007 roxy Ilpoexra crarteil 0 AUIIIOMAaTHYECKOH 3a-
mure?.

CornacHo ompenenenuto, naHHomy B IIpoekre,
HOJ AUIIOMATHYECKON 3aIllUTOM NMOHMMAEeTCA «IpHU-
3BaHHWE TOCYNApCTBOM, ITOCPEACTBOM IUIUIOMATHYE-
CKHX Mep WU JPYTUX CPEACTB MUPHOTO YPEryIHpOBa-
HH, K OTBETCTBEHHOCTH IPYrOro rocyAapcTBa 3a Bpe,

! Vattel E. The Law of Nations or the Principles of Interna-
tional Law. Classics of International Law. 1916. P.136.

MPUYMHEHHBIM MEKTYHAPOIHO-TIPOTHBOIIPABHBIM JIEs-
HHMEM HTOTO TOCYIAPCTBa (PU3MIECKOMY HITH FOpHINYE-
CKOMY JIMILLY, SABJIIOIIEMYCS T'PaK JAHMHOM HJIA UMEIO-
IIEMY HAIIMOHAILHOCTD MIEPBOTO T'OCYIAPCTBA, B IIENSIX
UMILJIICMECHTAIIUN TAKOW OTBETCTBEHHOCTH).

Ienecoobpa3Ho OyneT MOSCHHUTH, YTO AMUILIOMA-
THYECKas 3allliTa — 3TO MPaBO TOCYAAPCTBa, a He 00s-
3aHHOCTb. B JaHHOM cCllydae TOCYHapCTBO SIBISETCS
HOCHTEJIEM TaKOTO MpaBa, KOTOPOE MOABIAETCS Y HETO
B CIlyJae HapyIICHUS TPaB GUSHIECCKUX M FOPUIAUE-
CKMX JIHI], UMEIONUX €r0 TPakKIaHCTBO HIIM HAIIHO-
HAIIBHOCTh, JIPYTUM TOCyJapcTBOM. [Ipu ucueprnanuu
BHYTPUIOCYAAPCTBEHHBIX CPEACTB IPAaBOBOI 3aIUTHI
q)I/ISI/IquKI/IM WA IOPpUIUYCCKUM JIMIIOM TOCYyaapCTBO
MOXET Ha4daThb HCIIOJb30BATh JUINIOMATHUYCCKUE U
JPYTHe CPENCTBA IS BOCCTAHOBJICHUS HAPYIICHHBIX
pas.

B cymiHOCTH e OCyIIeCTBICHHE OHUM TOCyaap-
CTBOM [TUIJIOMATHYECKOH 3allUThl CTAHOBUTCS BO3-
MOYHBIM BBUJY TOTO, YTO OOpaIllcHHUE B a[MHHUCTpPA-
THBHBIE, CY/ICOHBIE MM WHBIE OPraHbl JPYroro rocy-
JapcTea c TpeboBaHUEM BOCCTAHOBJICHUSI
HApyUIEHHBIX [TPaB HE SBJISIETCS YCIEHIHbIM. B TaHHOM
cllydae OJJHO rOCyJapCTBO HAPYIIAET CBOM MEXyHa-
pOJHbIE 00S3aTENBCTBA MO OTHOIIEHHIO K IPYrOMYy
rocyaapctBy. JMIuioMaTideckas 3aluTa HarmpaBiieHa

2 «Jlunnomatuyeckas 3amuray, A/RES/62/67 ot 6 nexabps
2007 r.
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Ha NpHU3BaHHUE TOCYJapCTBA-IEIUKBEHTa K MEXJyHa-
POJHO-TIPAaBOBOIl OTBETCTBEHHOCTH. B cBsi3u ¢ 3TUM
ITocTostHHas manata MEXIYHapOAHOTO MPaBOCYIUs B
Jene MaBpoMMaTHca MOSCHSET: «IIepBOe TOCYAAPCTBO
B JICHCTBUTEIILHOCTU OCYLIECTBIISIET CBOE COOCTBEHHOE
IPaBO — IPABO OOECTIEYUTH COOIIOICHUE HOPM MEXITY-
HAPOJIHOTO TIPaBay’.

HecMoTps Ha TO, YTO OCYIIECTBICHHE AUILIOMA-
THYECKOH 3alIWTHI SBJIACTCS MPaBOM, a HE 00S3aHHO-
CTBIO TocynapcrBa, kak otmedaer P.A. Kononkuh, B
KOHCTUTYIUAX psina crpad (Bocrounas Espoma) co-
JIepAKaTCs MOJIOKEHUS, KOTOPBIE MOTYT HHTEPIPETHPO-
BaThCs Kak 00s3bIBAIOIINE 3TO FOCYJapCTBO OCYILECTB-
JISTh AUIUIOMATUYECKYIO 3allUTY B OTHOLIEHUU CBOMX
(U3NYECKUX M FOPHIAMUECKUX JTHIY,

Heo0xoanmMo Takke OTMETHTb, YTO TIOHUMAaHUE
JUIIOMaTHUECKON 3aIUTHl KaK MHCTUTYTa Pa3sHUTCS
JlaXke B paMKax poccuiickoi npaBoBoil Hayku. K npu-
Mepy, WKoIa MexayHapoaHoro npasa PY/IH ucxonut
U3 TOTO, YTO JTUMIIOMATHYECKYIO 3alIUTY HY>KHO ITIOHHU-
MaTh KaK «IpaBO OJHOTO TOCYAapCTBA...NOAHUMATh
BOIIPOC 00 OTBETCTBEHHOCTH APYIOTO TOCYNapCcTBa 3a
Bpell, NMPUYUHEHHBIH €ro MeXIyHapOAHO-TIPOTHUBO-
MPaBHBIM JIeSHHEM TPAKAAHUHY WIH IOPUIUUYECKOMY
JUIy TIEPBOTO TOCYapcTBay®, TOTJA KaK IPeCTaBH-
TEeJIH IIKOJIBI MeXayHapoaHoro npasa MI'TUMO otme-
9aroT, 4TO JTUIUIOMAaTHYECKas 3allluTa — «3TO HE MPaBO
rocynapcTBa JeiicTBOBaTh, a UMEHHO JIeiicTBHE TOCY-
JapCTBa, PEryTMPYEMOE MEKTYHAPOIHBIM TIPABOM»S.

B IIpoekre cTateii peryaupyeTcsi OCyLIECTBICHUE
JUIUIOMAaTHYECKOH 3alIUThI KaK B OTHOIICHUH «KOPIIO-
panuii», Tak ¥ B OTHOIICHNH «aKIMOHEPOB». [laHHOE
pasJiesieHne, KaK IpeICTaBIsIeTCsT aBTopy, OBIIO cie-
JaHo Tpu coctaBieHuu IIpoekra ¢ TeM, 4TOObI H30e-
’KaTh MHOXXECTBEHHOCTH MCKOB — KpaifHe KOHTPIIPO-
JYKTUBHOTO SIBIECHUS U1 MEXAYHAPOJHOTO MPaBOCY-
qus. Ecnm oOpaTutbes K ONIpeAeieHuio 00BEMOB
JAHHBIX IMOHATHH, MOXHO 3aKIIOYUTh, YTO TEPMHUH
«KOPIIOPAIUI OXBATHIBACT B TOM YHCJIE M aKIIMOHEP-
Hble OOIIECTBa, OHAKO IO OTJEIBHOCTH AKI[MOHEPHI
1o o0meMy MpaBWily HE MOJB3YIOTCS AWIIOMaTHye-
ckoi 3ammroi. K ToMmy ke, Takoe paslieneHue momo-
raeT u30exaTb 10a4M JBOHHBIX UCKOB B OTHOIICHUU
KOPIOpAIMY U €€ aKIHOHEPOB B OTJEIBHOCTH IO TIO-
BOJIy OJIHOTO W TOTO XK€ yiepoa.

Kommuccneit mexaynapogaoro npasa OOH 6vin
OTJENBHO paccMOTpeH BoOmpoc 00 OmpenerIeHun
«HAIMOHAJIBHOCTH» Kopropanuil. B kauectBe rocy-
JapCTBa HAIMOHANBHOCTH IPU3HAETCA TOCYIapCTBO,
[0 TIpaBy KOTOPOTO IOPHIMYECKOE JIUIO OBUIO ydpe-
xneHo. [Ipu 3ToM ocoboe 3HaUCHNE MMEET KpUTEepHil
BEJICHUS «3HAUUTEILHOM KOMMEPUECKOW AeATeNbHO-
ct»: Komuccus nomyckaer, 4To Takas IesTeIbHOCTb
MOJKET OCYLIECTBISATHCS B OCY1apCTBE, OTIMYHOM OT
rocynapcTBa MHKopHnopauuu. B TakoMm ciaydae mpaBo

3 Mavrommatis Palestine Concessions Case, 1924, P.C.1.J.,
Ser.A, Ne2. P.12 nur. mo Haruesa A.A. JumioMatuyeckas
3alUTa: K TOJIKOBAHUIO MEKIYHAPOJHO-TIPABOBOM KIIay3yJIbl
00 McuepraHuy MECTHBIX CPEACTB 3aIluThl. // MOCKOBCKHit
JKypHaJI MeXayHapoaHoro npasa. 2016, Ne C. 78.

4 Konomxun P.A. K Bompocy o aumioMaTiaeckoit samure. //
MockoBckuii xypHan MexxgyHapogHoro npasa. 2007, Nel. C.
110-111.

OCYILECTBJICHUS TUILIOMATUYECKON 3alUTHI IpU3HA-
eTcs 3a IEPBBIM.

Kputepuii HempepelBHOCTH  HallMOHAJIBHOCTH
MpearoiaraeT, 4To roCyJapcTBO HMMEET MpaBO OCY-
LIECTBIIATH JUIUIOMATHYECKYIO 3alUTy TOIBKO B OTHO-
LIEHUH KOPIIOpALMH, KOTOPasi UMeJa HAallMOHAJIbHOCTh
9TOTO FOCYJapCcTBa HA MOMEHT IIPUYIMHEHU e yimepOa
HETPEPHIBHO 10 MPEABSBICHASA TPeOOBaHUH IMPEaIo-
JIO)KUTENBHO BUHOBHOM CTOpOHE. B citydae npekpare-
HUSl CYILIECTBOBAHMs KOPHOpalUM TOCYAApCTBO HE
yTpaurBaeT IpaBa Ha MPEIbsSBICHUE TaKuX TpeOoBa-
HUM.

IIpu npuunHEeHUU Bpeaa KopHopaunuu odpaiieHue
rocyaapcTBa Ipa)<IaHCTBAa WM HAIlMOHAJIBHOCTH aK-
LUOHEPOB JaHHON KOPHOpAalMU K AUILIOMATUYECKOMN
3al1Te HEBO3MOKHO C IIEJIbI0 3alIUTHI aKLIHOHEPOB 110
OTJEIBHOCTH, 32 MCKIIOYEHHEM OTOBOpPeHHBIX B IIpo-
ekre crateil ciydasx. B rekcre IIpoekTa ucnonaszoBaHa
KOMOWHAITHS «BpeJ MPaBaM aKIIHOHEPOB KaK TaAKOBHIX,
OTJIMYHBIM OT IpPaB caMOM KOPHOpaL|Ku», 4TO camo 1o
ceOe MOsICHACT MPHUHITUITL, TIOJI0KEHHBIH B OCHOBY OpH-
JUYECKOT0 pa3AesieHUs] KOPIOPALUU U AKIIMOHEPOB.

I'ocynapcTBam paspenieHo npuderaTb K MEXaHu3-
MaM, MPEeIyCMOTPEHHBIM HHCTUTYTOM AMIIOMaTHYe-
CKOM 3aIlMTHI, B OTHOIICHWH AaKIMOHEPOB B Clydae
HAHECEHUs NPsAMOro yuiepba akioHepaM 1o OT/Aeb-
HOCTH.

JIng MOJTHOTHI MCCIIEIOBaHUS CIEIyeT PaccMOT-
peTh MpUHOUT (PYHKIHOHHPOBAHHS KIIAY3YIBI 00 HC-
YEplNaHuM BHYTPEHHUX CPEICTB MPABOBOM 3aIIUTHL.
Tak, B cootBeTcTBUM ¢ [Ipoekrom Komuccun mexay-
HapOJHOrO MpaBa, «BHYTPEHHHUE CPENCTBA MPaBOBOU
3aIUTHD) BKIFOYAIOT B ce0sI BCE TOCTYITHBIE JIUILY CPEJI-
CTBa MPaBOBOM 3alUTHI, KOTOPHIMH OHO MOKET BOC-
MOJIL30BaTLCS TP OOpalleHuu B Cy/eOHbIe, aIMUHU-
CTpaTHBHBIE M WMHBIE «OOBIYHBIC WJIM CIICLHAIIBHBIC)
OpraHbl TOCyJapCTBa, MPEINOJI0KHUTEIBHO HECYIIEero
OTBETCTBEHHOCTh 3a NpHYMHEHHE Bpeda. B ciyuae,
€CII TaKHe CPeACTBA HEe OBUIM MOJHOCTHIO HCUEPIIaHbI
JUIOM, TI0 O0IIeMy TMpPaBUIY HEBO3MOXKHO pealin3o-
BaTh B OTHOLIEHWU HErO JUIJIOMATUYECKYIO 3aLIUTY.
HckitoueHue coCTaBiSIIOT Cllydyal OTCYTCTBHUSI TaKUX
CPEICTB, OTKa3a WX MNPEIOCTABIICHUS, YMHEHUS Ipe-
MATCTBUN IMOJIB30BAHUIO UMU, «3aTATMBAHMS IMPOLIE-
Aayp.

A.A. Haruesa, Ha3pIBas €€ TaHHYIO KIay3yiy «0a-
JTAHCHPOM», HEOTHEMIIEMBIM KOMIIOHEHTOM JHILIOMA-
TUYECKOM 3amuThl, oOpamaer BHUMaHHE Ha TO, YTO
yKa3aHWe Ha HCYEpIaHHEe BHYTPUTOCYIApCTBEHHBIX
CPEICTB 3aIUTHl aKTUBHO NMPUMEHSIIOCH U 10 CTAHOB-
JICHUS WHCTHUTYTA JAWIUIOMATHYECKOM 3aIUThI, K MPH-
Mepy, AaHHas MpaBOBasi KOHCTPYKIIMSI UMEET MECTO B
MexnyHapoAHOM MaKTe O TPaXXAAHCKUX U MOJUTUYE-
ckux npasax 1966 r., MexayHapoIHON KOHBEHLIUH O
JUKBUAANNU BceX (OPM PacOBON JUCKPUMUHAIHH

5 Abammmse A.X., Unpsmesna M.B. Jlurmomaruyeckast 3a-
IIMTa B COBPEMEHHOM MEXIyHapOIHOM mpase. // MocKoB-
cKuil )KypHal MexxayHapoaHoro npasa. 2015, Ne2, C. 54.

6 Haruera A.A. JlurioMaTrdeckasl 3alliuTa: K TOJKOBAHHIO
MEXIYHapOJHO-TIPABOBON KJIay3yibl 00 MCUEPIIaHUH MECT-
HBIX CPEJICTB 3aIIUTHI. // MOCKOBCKHIA )KypHAIT MEXKITyHAPO/I-
Horo npaBa. 2016, Ne C. 78.
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1965 r., EBpomnelickoif KOHBEHIIMU O TpaBaxX 4YeJIOBEKa
1950 r. ut.n.’.

OOparaer Ha ce0si BHUMaHUE NMPAKTHKA MEXKIY-
HapOJHBIX CyJEOHBIX OPraHOB IO Pa3pelleHUIO el O
JUIJIOMaTHUECKON 3aIlluTe B OTHOIICHUU OpHINYE-
CKHX JHI, BEIyOINX IeATenbHOCTh B chepe TOK.
IIpaktnka MexnayHnaponHoro Cyma Takke SBISCTCS
MpeAMETOM 0053aTEIBHOTO PACCMOTPEHUS B paMKax
JaHHOW TEMBI, TaK Kak 00a M3yd4CHHBIX HIXKE Jena
MPEACTABISIIOT [[BE MOJAETH MEXIyHapOIHO-IIPABO-
BOTO PETYIMPOBAHUS JUIIIOMATHUECKOH 3aIUTHL: 10
npussatus [Ipoekra craTeil u nocie.

Heno o0 aHriIo-MpaHCKON He(TSHOW KOMITaHWU
(1952)8 spnsercss 0co6O ILEHHBIM IS IOHUMAHMS JIO-
THKY OPTaHOB MEKIYHAPOTHOTO MPABOCY IS IPU MIPU-
MEHEHHUU HOPM O TUIJIOMAaTHUYECKOH 3aluTe B OTHO-
HICHUH PacCMaTPUBAEMBbIX CyOBEKTOB HAIIMOHAIBLHOT'O
npaBa. BenmnkoOpuranus B 1951 roxy nepenana Ha pac-
cMoTpenue aeno B MexayHapoausiii Cyny OOH, uro
OBLIO OCITIOPEHO MPAHCKOIM CTOPOHOH CO CCHUIKOH Ha
TOT hakt, uto Cyn He nMeeT HeOOXOIUMOM IOPUCAHK-
MM JJIs1 TIPOBENICHUST pa3OMpaTenbcTBa 10 TaHHOMY
Jemy.

B 1933 rony aHrno-upaHckas HedTsiHas KomIia-
HU 3aKJIIOUMIIA I0rOBOp ¢ npaButenbcTBoM Mpana. B
1951 rony B Hpane ObLIM NPHUHSATHI 3aKOHBI, MPEIy-
CMaTpHBaIOILIUe MIPOBEACHUE MPOLENyp MO HaIlMOHA-
IM3alid He(TSAHOM NPOMBINIICHHOCTH B Ipeaesax
CBOEH TEpPUTOPHUH, YTO 3aTPOHYJIO MHTEPECH KOMIIa-
HUH. B pesynprare BozHuKmero crnopa CoeanHeHHOE
KoponeBcTBo pemmno nmpuOerHyTs K AWIUIOMATHYE-
CKOI1 3aIIuTe.

B cBoem pemennn CyJ1 yka3bIBaeT Ha TO, YTO BOJIS
CTOPOH SIBIISIETCSI OTIPENEISIIOMEH U yCTaHOBIICHUS
topucaukiyu, ans dero Cyn oOparmaercss K 3asBiie-
HUSIM OpUTAaHCKOW M MpaHCKON CTOpOHBI. Ilockosbky
TaKHe 3asiBICHUS JOJDKHBI UMETh B3aUMHBIN XapakTep,
a 3asBieHne Mpana chopMyIHpOBaHO OrpaHUYU-
TenbHO, CyJ peuIm npu ONpeesIeHHH I0PUCAUKIINN
OCHOBBIBaTh CBOIO ITO3MINIO Ha 3asBieHun Vpana. Ha
OCHOBAHHH TIOCJIETHETO MOXKHO TOBOPHUTH O IOPHUCINK-
IINM TOJIBKO B OTHOLIEHUH CIIOPOB 1O MPpHHATHIM Wpa-
HOM JIOTOBOpaM HJIM KOHBEHIMSAM. VpaHCcKas cTopoHa
B XO/I€ PACCMOTPEHUS /IeNIa HacTanBasa Ha TOM, 4TO Ta-
Kasl IOPUCIUKIMS BO3HUKAET TOJNBKO MOCIE TOro, Kak
OBLTO ClIeNTaHO 3asBICHHE O MPHU3HAHUHU FOPUCIUKIIUN
Cyna. Kak ormeuaer CyJ, eCTECTBEHHOE NPOYTECHHE
TEKCTa 3asBJICHNS IPUBOANT K BEIBOIY O TOM, YTO peUb
UJIeT UCKITIOUNTENFHO O paTHduiupoBanHex Vpanom
JIOTOBOpax (10 KOTOPHIM BBIPAXKEHO COTJIacHe Ha 00-
3aTeIbHOCTB).

Oco6o uHTEepecHOi npeacraisiercs mo3unus Co-
eauHeHHoro KoposescTsa, moynaraBLiero, 4To 3aKiIto-
YyeHHBIN Mexxay VipaHoMm n HeTsSHOW KOMIIaHUEH J10-
TOBOp, 00J1a/1ast ABOMCTBEHHBIM XapaKTEPOM, SIBIISIETCS

" Haruepa A.A. Ykas. cou. C. 79.

8 Anglo-Iranian Oil Co. (United Kingdom v. Iran). Judgement
of 22 July 1952. // Reports of Judgements. International Court
of Justice. P. 94-115. URL: https://www.icj-cij.org/files/case-
related/16/016-19520722-JUD-01-00-EN.pdf (date of ac-
cess: 21.10.2019)

KaK KOHLIECCUOHHBIM COTJALICHUEM, TaK U MEeXIyHa-
ponHbIM foroBopoM Mexay Koponesctsom u Upanom.
Cyn oTBepr 3TH yTBEpKI€HHs, COCIABIINCH Ha TO, YTO
JIOTOBOD, HE YCTaHABIIMBAIOIINI 00513aTEILCTBA MEXKIY
MIPABUTEJILCTBAMM, HE MOPOXKIAeT OO0S3aTENbCTB Y
00enx CTOPOH Apyr Mepel OPYroM M, CIEI0BATENBHO,
Wpax HE MOXKET OBITH NIPUHYX/IEH K UCTIOTHEHHUIO 005-
3arenbcTB nepen CoenuaeHHEBIM KoponeBcTBOM 110 10-
TOBOpPY, 3aKIIOUCHHOMY C aHIJIO-MPAHCKOH KOMIa-
aueil. Cyn Taxoke oTMedaeT, 9to (akT oOpameHus K
no0peM yerryram Jluru Hanwit B 1933 1. HEKaK He BiH-
sieT Ha JaHHYIO CUTYallUIo, €T0 MOYKHO paccMaTpUBaTh
KaK aKkT AMIuiomMartudeckoil 3amutel CoeaMHEHHOTO
KoponescTBa B OTHOIIEHUH CBOEr0 HOPUANYECKOTO
JHLA.

Takum obpazom, Cyx, He MpHU3HAB CBOEH IOpHC-
JUKITMY [0 TAHHOMY JIeNy, IPEICTaBUII PSA UCKIIFOUH-
TEJIHO TIONIE3HBIX Te3nucoB. OOpamenne CoenanHeH-
Horo Koponesctsa B Coset JIuru Hanuit ny1st okazanust
JIOOpPBIX yCIyT, KOTOPBIE IPUBEIH K yPEryINPOBAHHUIO
criopa, Cyn cYMTaeT HOPMAIBHBIM OCYLIECTBICHHEM
JUIUIOMAaTHYECKOH 3aIlMThI, OJHAKO pElIaeT He pac-
CMaTpHBaTh JEJ0 BBUAY OTCYTCTBHS Y HETO IOPHCIUK-
LUK, U3 Yero cleayer, 4To, moMumo mnpouero, Cyn
Ipearoiarag OCyIIEeCTBICHHE AMIUIOMATHYECKON 3a-
LIUTBl C HCIOJB30BAaHHEM IPEUMYIIECTBEHHO HECY-
JeOHBIX HMHCTPYMEHTOB, MEPEYHCICHHBIX B YcCTaBe
OOH B uucne cpeCTB MUPHOTO Pa3pelIeHUs MEXAY-
HapOJHBIX CTIOPOB. J[aHHOE MOJI0KEHHE MO3XKE HAIIIO
otpaxxeHue B Cratbe 19 «PexomeHnyemas MpakTUKa»
IIpoexra crareit 2007 r., B KOTOPOH PEKOMEHIYETCs
«IOJDKHBIM 00pa3omM» pacCMOTPEThH BOIIPOC OCYIIECTB-
JICHUS TUIIIOMAaTHYECKOM 3aInThI.

3HakoBEIM sBisiercst Jleno, kacaromieecst Hedrs-
ueix mwiatdopm 2003 r.°. Upan obparuicsa B MexayHa-
poxusiit Cyn OOH mocnie HamageHus BOOPYKEHHBIX
cun CIIA Ha HedTemobbiBatomye miaThopMbl, 3ape-
rucTpupoBanHbsle B Mpane, 1 ux yHudrosxeHus B 1987-
1988 1. B pesynbraTte BoopyxeHHbIX aeiicteuil CIIA
B [lepcuickom 3anmBe ObUT yHHUTOXEH KOMIUIEKC «Pe-
manary» (CoelMHEHHbIH TpyOOIpPOBOAOM € KOMILIEK-
coMm «Pecanary), mospesxneHs koMiuiekcsl «Hacp» u
«Canmany.

B oGocHoBanme cBoeit mo3umuu Mpan HacTauBai
Ha TOM, 4TO B JIaHHOM CIIy4ae MMEET MecCTO rpyboe
HapylieHue moioxeHuit JJoroBopa o apyxoe, SKOHO-
MHYECKHUX OTHOIICHHAX ¥ KOHCYJIBCKUX MPaBax MEXKIY
Coenunennsivu [lITatamu u Upanom 1955 r., a Takxe
JpYTHE TIONOKEHUS] MEXAYHapOIHOTO mpaBa. Takke
Wpan mokaseBan topucaukiuio Cyma, CChUIasich Ha
JTAaHHBII 10TOBOP.

Cyn npusnai, uyro aeiictBust CILIA Henb3st npu-
3HaTh 00OCHOBaHHBIMH MEPaMH, HEOOXOANMBIMH IS
3amuThl 6e3onacHocti CLA B coOTBETCTBUU € yIIO-
MSIHYTBIM JIOTOBOPOM, OJHAaKO M TpeboBaHue Mpana

9 Case concerning Oil Platforms (Republic of Iran v. United
States of America). Judgement of 6 November 2003. // Re-
ports of Judgements. International Court of Justice. P.161-
219. URL: https://www.icj-cij.org/files/case-related/90/090-
20031106-JUD-01-00-EN.pdf (date of access: 20.10.2019).
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OTHOCHTEJIFHO BO3MEILCHHUs yliepOa BBUAY Hapylie-
HHsI CBOOOABI TOProeiu u cynoxozacrsa Cya ocTaBuil
6e3 y0BIETBOPEHHUS.

JlaHHOE €m0 LEeHHO A IOHUMAHHUS JIOTUKU
(yHKIIMOHMPOBAHMUS MHCTUTYTA TUIJIOMaTHYECKOH 3a-
IIXTHI B OTHOIICHWN HAIIMOHAJIBHBIX KOPIIOpPAIHii, KO-
I7la TOCYIapCTBO, HApyIIAoIIee MpaBa HAI[HOHAIBHOTO
IOPUANIECKOTO JINIA, TEM CaMbIM HapyIIaeT MEKAyHa-
POIHBINA 10TOBOP, CTOPOHON KOTOPOTO SIBISIETCS TOCY-
JApCTBO MHKOPIIOPALUH TAKOTO IOPHIMIECKOTO JINIIA.

Takum o0Opa3zom, mpakTuka MeXIyHapOIHOTO
Cyna OOH no naHHOI TeMe IpeAcTaBiseTcs KpaiiHe
Pa3HO00pa3HOW C TOUKM 3PEHUS T€X KOHIENTYaJbHBIX
MOJXO0/I0B, KOTOPBIMH PYKOBOJCTBYETCS JaHHBIM Op-
raH.

3akiarouenue. J(umiomMarudeckas 3alluTa oIpe-
JICIIEHHO NIPUMEHUMa B Cllydae HapyLIeHUs NpaB Hallu-
OHAJIBHBIX IOPUIMYECKUX JIUI, CIEHUATH3UPYIOIIUXCS
B ctepe TOK. [umnomaTryeckas 3aIiuTa MOXET OCY-
IIECTBILITECS KaK B paMKax MEXAyHapOIHBIX cyneo-
HBIX OPTaHoOB, TaK U C MCIIOJIb30BAaHUEM JIPYTHX MHUP-
HBIX CPEJICTB PEIICHHS MEXIYHApOIHBIX CIOPOB CO-
rmacHo YcraBy OOH. OcymiecTBiieHHEe TOCYAapcTBOM
JUIIOMaTHUECKON 3alUThl B OTHOIIECHUH MPEAINOIIo-
JKUTEIBHOTO TOCYAAapCTBa-ACIMKBEHTAa UMEET YETKYIO
pernameHTanuo, koropas nana B [Ipoekre crateit Ko-
MHUCCUU MexAyHapoaHoro mpasa OOH o aumnomartu-
yeckoi 3ammure 2007 r.

IOpuandeckue nuna, OCyImEeCTBISIFONINE JIESTENb-
HOCTh B cepe TOK, 0cobo moaBepkeHbI HAPYIICHHUIO
UX TpaB JPYTHMMHU TOCYapCTBaMH, IO3TOMY oOparie-
HHE TOCYIapCTBa MHKOPIIOPALNK TaKUX FOPUIUYECKUX
T MOXeT OBITh 3(h(hEeKTUBHO MJIsI MPU3BAHUS TOCY-
JlapCTBa-HApYyLIUTENS! K OTBETCTBEHHOCTH M BO3MeEIIe-
HUS IPUYUHEHHOTO UM Bpefa.
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