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ON THE PECULIARITIES OF THE TEXT OF THE LAW

Annomayus

B cmamve paccmompensvt ocobennocmu 0puduueckoeo mekcma Kax 6ajxCHeuulel opmuvl 8blpadCeHUs.
npaea, packpsvleaemcsi MHO20aACNeKmHnocms 0aHHO20 d)eHOMeHa, e2o snayumocms. Ocoboe sHuManue ydeﬂ;zemc;z
MeKCmYy 3aKOHA KaK 0OHOU U3 PAZHOBUOHOCHEN IOPUOULECK020 MeKCMA. AHAIU3UPYIomcs pasiuyHsle No0OXoobl K
Gopmuposanuro nepeursi mpeboganuii K wpuouveckomy mexcmy. Kommenmupyromes mouxu 3penus ucciedosa-
mejieli no N0800Yy CMPYKMYPbl HOPMAMUBHBIX NPABOBLIX AKMOE, OCODEHHOCMel UX A3bIKA, UCNOIb308AHUIO NPABUIL
d)OpMa]leOﬁ JI0CUKU npu CO30aHUU Kadyecmeennoco, HOpmMamueHo-npaso6o2co akmd.

Abstract

The article discusses the features of the legal text as the most important form of expression of law; reveals
the multidimensional nature of this phenomenon, its significance. Special attention is paid to the text of the law as
one of the varieties of legal text. Various approaches to the formation of a list of requirements for a legal text are
analyzed. The author comments on the researchers ' points of view on the structure of normative legal acts, the
peculiarities of their language, the use of rules of formal logic in the creation of a qualitative, normative-legal act.

Knroueevte cnoea: HopmamusHwili npasosoli akm, npasuia (QOopMaibHOU JLOSUKU, CHPYKMYpPd 30KOHA,
meKcm, mexKkcm 3aKOHa, iopudultecxuﬁ meKkcm, I0OpUCIUHSBUCMUKA, A3bIK 3AKOHA.
Keywords: normative legal act, rules of formal logic, structure of the law, text, text of the law, legal text,

legal linguistics, language of the law

OHUM U3 Majl0 MCCIEHOBAHHEIX aCIIEKTOB 3aKO0-
HOTBOPYECTBA, UMEIONIUX OOJIBIIOE 3HAYCHUE IS CO-
BepHIeHCTBOBaHI/IH IOpH}IH‘IeCKOﬁ TEXHUKHU U ITOBBIIIC-
HHA KadeCTBa HOpMaTI/IBHI)IX HpaBOBI)IX aKTOB, SBJIA-
€TCSl paCCMOTPEHHUE 3aKOHA KaK TEKCTa.

[IpencraBnenne o Hauboslee OOIMMX MapameTpax
«XOpOIIO MPOPadOTAaHHOTO» TEKCTa 3aKO0Ha (opMupy-
€TCsl UX NepeyHeM, npeasiokeHHbM T.A. BacuiibeBoi.
ABTOp OTHOCHT K HHM IIEJIOCTHOCTh U IOJTHOTY pery-
JUPOBAHUS; JOCTATOYHOCTH HOPMATHBHOTO MaTepH-
aya; OTCYTCTBHE ITOBTOPOB U 3aKOHOJATEIHHBIX H3IHU-
IIECTB; COTJIACOBAHHOCTH MOJOXCHUH M OTCYTCTBUEC
IIPOTUBOPEUMI; PEaTUCTUYHOCTh IPEAJIaraeMbIX pe-
IICHUH; KOMITAKTHOCTh H3JIOKCHHS OCHOBHBIX HJICH;
BHYTpEHHEE €IMHCTBO W OJHOPOIHOCTEL CONEPIKaHUSI.

3aKoH TaKXKe JI0JDKEH OTPaXkaTh COIMAIbHBIE MOTPEO-
HOCTH 1 OBITh COCTaBJIEHHBIM B COOTBETCTBHH C ITPABH-
JIaMH FOPUINIECKON TeXHUKH [3].

J171s BEISICHEHUS CTETICHH TTOJTHOTHI TIPEICTaBIICH-
HOTO CITHCKA, a TAK)KE YCTAaHOBJICHNS CTEIICHH €T0 00y-
CIIOBJIEHHOCTH OCOOEHHOCTSIMH TEKCTa KaK TAKOBOTO, C
OJTHON CTOPOHBI, M CIEHU(PHUKONW €ro IOpPHINIECKOro
KOMITOHEHTA, C IPYTOM, CIIeyeT, IPexXae BCero, oopa-
THTBCSL K TEKCTY KaK JIMHI'BUCTHYECKOMY (h)EHOMEHY,
KOTOPOMY B HAy4YHOH JMTEpaType B LIENOM yAENAeTCs
JIOCTaTOYHO OOJIBIIIOE BHUMAHUE KaK B paMKax TEOPHUHU
1paBa, Tak ¥ 0COOOI Hay4HOH NUCHHUIUIMHBI — IOPH-
CIIMHTBHUCTHKH, «paboTaromei» Ha CTBIKE JIMHTBU-
CTHKH U IIpaBa.

OpmHoli 3 HamboJiee TOJTHO OXBaThIBAEMOHN pas-
JIMYHBIE IPU3HAKH TEKCTA, SBJIAETCS, 110 HAIIEMY MHe-
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Huro, neununyst U.P. [Nanpnepuna: «TEKCT — 3TO TPo-
W3BECHUE PEYCTBOPUYCCKOIO Mpolecca, obiagaromee
3aBEPIICHHOCTHIO, 0OBEKTUBUPOBAHHOE B BHJIC ITHChH-
MEHHOTO JOKYMCHTA, JUTEPaTypHO 00paboTaHHOE B
COOTBETCTBUU C THIIOM 3TOT0 JOKYMEHTa, IPOU3BeEIe-
HHE, COCTOsIIee 13 Ha3BaHUS (3aT0JIOBKA) M PsAOa 0CO-
ObIX enuHHI (CBepX(pa30BBIX €IUHCTB), OOBEIMHEH-
HBIX pa3HBIMH THIIAMH JICKCHYECKOW, TpamMMaTHde-
CKOM, JJOTHYECKOH, CTHIIMCTHYCCKON CBI3H, UMECIOIICE
OTIpeNIeNICHHYIO IeJICHAIIPABICHHOCTh U MparMaTude-
CKYIO yCTaHOBKY» [4; 3].

AHanu3 3TOro U APYrux onpeeeHui Mo3BoJsSET
BBIENTUTH TaKhe MPU3HAKH TEKCTa KaK COBOKYMHOCTh
BBICKA3bIBAaHUM; €IWHCTBO TEMAaTHUKU; YCTHYIO WU
MUCBMEHHYIO (hOPMY; CMBICTIOBYIO H CTPYKTYPHYIO 3a-
BEPIICHHOCTh; CBSI3HOCTb, UEIOCTHOCTh, €IUHCTBO;
MPEIHA3HAYCHHOCTD JJI1 KOMMYHHKAIUH; 0()OpPMIICH-
HOCTh. J[aHHBIC TIPU3HAKH OJHO3HAYHO YKA3BIBAIOT Ha
TO, UTO 3aKOH SABISIETCS TEKCTOM M, KaK OTMEYaeT, A.
CeMeHOBa, TIPEkKAE BCETO TEKCTOM CO CBOUMH OCOOCH-
HOCTSIMH W XapaKTePHBIMH YePTaMHU; TEKCT KaK HUCTO-
pus, Kak KynbTypa. Ecim B nuTepaType, M0 MHEHHUIO
B.I'. benuHckoro orpaxaercs JIMYHOCTb HAPOAa, TO
MpaBo poxaaeTcs U3 HapoaHoro ayxa (Cagunwvu), Mo-
BJIACTHO HOBOBBEJICHUSIM U U3MEHEHHSIM B YACTH U3MeE-
HEHUS CTHJIEH M3JI0KEHUS U CO3JIaHMs HOBBIX HalpaB-
neHuit [16].

Konnenmust aBTOopa, apryMeHTHPOBAaHHO IMOJ-
TBEP KAA0MIast IEPBUIHOCTH CBOMCTB TEKCTA B COOTHO-
IICHUH C €T0 IOPUAMYECKON COCTaBIISIONMICH U IEMOH-
CTpHUpYIOIAsl OOUIMHHOCTh TEKCTa 3aKOHA C XYHOXKe-
CTBCHHBIMH TPOW3BEICHISIMH MOCTMOJCPHI3MA, XOTS
U HE MPETEHAYET Ha CTaTyC HayYHOU THITOTE3HI, IIpeI-
CTaBIIIETCS BeChMa MHTEPECHON B KOHTEKCTE HACTOS-
el cTaThu.

Tak, B 4aCTHOCTH, UHTEPECEH KOMMEHTapuii A.
CeMeHOBOM MO TOBOAY CJIIOKHOYUTAEMOCTH FOpUIUYIC-
CKOTO TEKCTa, B KOTOPOH YacTO YHMpPEeKaroT 3aKOHOJa-
tens. OHAKO, CIOXKHO YUTaTh U MHOTHE JINTEPATyp-
HBIE TeKCTHL. «UTO CiI0KHEe: MPOOUTHCS depe3 IMepBhIe
10 crpanun «MImMenu po3sl» win nepsbie 10 rioas Hano-
TOBOrO KOJEKcay», — cipamuBaeT aBTop [16] . ScHo,
YTO IOPUAMICCKHUNA JOKYMEHT, KaK U MHOTHE XYHOXKe-
CTBCHHBIC TIPOWM3BEICHUS TaKXKe OTCEHBACT «CITydaid-
HOT'O YMTATEeJIs1», XOTS MOCIEICTBUS YUTATENbCKON He-
BHUMATEIBHOCTHU B KQXKJIOM CITydae pa3HbIe.

JIisT TIOCTMOJIEPHHUCTCKUX TEKCTOB XapaKTEepPHO
«IIBOWHOE KOJUPOBAHUEY, T.€. HEOOXOJUMOCTD JOTIOJI-
HUTEJIbHBIX HCTOYHUKOB /ISl UX MOHUMaHMs. B kade-
CTBe mpuMepa mpuBoguTcs 1. 6 cr. 1483 I'paxnan-
ckoro Konekca, B coliep>kaHii KOTOPOTO TPYHO Pa3o-
Opatbcs Oe3 penrenus PocriaTteHTta u cyaeOHBIX CIIOPOB
0 BOIIPOCax TOXJIECTBEHHOCTH, YTOUHSAIOIIUX KPHUTE-
pUM, TO3BOJSIOLUIME HATJSAHEH MOHSATh CUTYalHUIO.
Emie ogHOM uepToi 3aKOHa Kak TEKCTa SIBJISIETCS €ro
WHTEPTEKCTYaIbHOCTh — T€ SIBHbIE WM HESBHbIE
CCBUIKM B TIOBECTBOBaHHH, KOTOPBIE, KaK CTEXKH,
CKPEIUISIIOT MEXAYy CO0O0i MaTepuu pa3HBIX TEKCTOB.
OnH TEKCT CChUTAETCS Ha IPYTO#, OTKPHIBAS B TIPE/IbI-
JIyIIEM HOBBIM CMBICI. B 3TOM OTHOIIEHUH MHOTOYHC-
JICHHBIE «ECIT MHOE HE YCTAaHOBIICHO (peepabHBIM 3a-
KOHOM)» —CaMBIH SIPKHA TIpUMEp TpeOOBaHMSI TEKCTA 3a-
[JISHYTh B IPYrOM UCTOYHMK JUIA €ro MoHUMaHus [16].

BeccnopHbIM apryMeHTOM, BBIABUTa€MBIM aBTO-
POM B IIOJIB3Y «TEKCTOBOI» MPHUPOJBI 3aKOHA U €ro
MOCTMOJICPHUCTCKUX  4epT, sBisieTcss  (eHOMEH
«CMEpPTU aBTOpa» MOJApa3yMeBaroIlell OTCYTCTBHE B
TEKCTe 3aKOHA JINYHOCTHOTO Hauana. besycrnoBHo, u3-
BECTHBI aBTOPBl MHOTMX HOPMAaTHBHBIX IPABOBBIX aK-
TOB, HO B JAHHOM CITy4ae pPedb UAET 00 OTPEUCHNUH OT
aBTOPCTBA B TOM CMBICIIE, YTO 3aKOH TIOHUMAETCs Kak
BOTIpoC IyOnmYHON cdepbl, GopMaabHON M 00e3mmn-
YeHHOW. 1 B 3TOM CMBICIIE OH COOTBETCTBYET MEUTE
CTOPOHHHMKOB TEOPHH «OTKPBITOTO IPOU3BEICHHUSY,
a0CTPaKTHOM CTPYKTYPHI, HOTHOCTHIO OCBOOOKAEHHON
oT BnusHUS aBTopa [16]. IIpuBeneHHbIe U ApYyTHE NpU-
3HaKH, 110 MHeHUIO0 A. CeMeHOBOH, MOATBEPKAAIOT CY-
LIECTBOBAHUE Mapaiesiell TeKCTOB MOCTMOASCpPHU3MA U
HOPMAaTHBHBIX IIPAaBOBBIX aKTOB, OOYCIOBJICHHBIX HMX
3aJja4aMu, XapakTepoM M pOJbI0 peryisropa oouie-
CTBEHHBIX OTHOIICHUII.

IIpu3HaHne HOPMATHBHOIO IPAaBOBOIO aKTa TEK-
CTOM IHMKTYeT HEOOXOAMMOCTh HayaTh €r0 aHAJIN3 C
TOTO0, YTO B HACTOSIIEE BPEMs CAMO IPaBO TPAKTYETCS
KaK CBOEOOpa3HbBII TEKCT, MOA KOTOPHIM HOHHMAETCs
BCE, YTO TaK WJIM MHAYe CBI3aHO ¢ mpaBoM. JItoboe npa-
BOBOE sIBJICHUE — OyZb TO 3aKOH WJIM CYIEOHBIH Ipo-
1ecc — mpeacTaBisieT co0oil TekcToBoe siBleHHE [S].
OTMeuaeTcss Kak OTpOMHOE OOIIEKYIbTypHOE, TaK H
IPHUKJIAAHOE» 3HAYCHHE IOPHIUYECKOro TEKCTa.
IOpunudeckuif TeKCT — 3TO BayKHEWIasl BBIpaKCHUE
mpaBa, opMa ero cymecTBoBaHus. Bmecte ¢ Tem, oH
UTPAeT OTPOMHYIO POJIb B COBPEMEHHOM MHUpE, Oyaydn
HEOTBHEMIIEMBIM 3JEMEHTOM IPAaBOBOM M SA3BIKOBOM
KyJNbTypHI oOmmecTBa [19].

J.H. llInemHeB ompenenser ropunnieckue (mpa-
BOBBIE) TEKCTHI KaK TEKCTHI PA3HBIX KAHPOB B pa3jind-
HBIX KOMMYHHKATUBHBIX CUTYalUsAX, OOLIM /7151 KOTO-
PBIX SBISIETCS UX MHCTUTYIMOHAIBHOE OTHOIIECHHE K
CO3JIaHMIO, PeaNH3allii U Pa3bsICHEHUIO MpaBa. YcTa-
HaBJIMBasi 0COOEHHOCTH IOPHIMYECKUX TEKCTOB, aBTOP
MUIIET, YTO WX TIaBHBIM OOIIUM CBOWCTBOM SIBIISETCA
obyiaaHue OOIMMMH JIMHTBUCTHYECKUMH YepTaMHu
mpeaMeTHo obmacTeio [20].

PaccmarpuBas npu3HaKyM OPUAMYECKOTO TEKCTA,
HCCIeI0BaTeM OTMEYAIOT, YTO, KaK M IS JII000To
Jpyroro, IJist OPUINYECKOro TEKCTa XapaKTEPHBI JIEK-
CHUecKas, JOrM4ecKas U rpaMMaTH4ecKas OCHOBBI, KO-
TOpBIE OPTaHW30BaHBI ONpPENIEIEHHBIM 00pa3oM ¢ Iie-
JIBIO TIepeadr npaBoBoit nHGopMarn. Kak mucemen-
HBIH ~ HOCHTENb  IOPHIMYECKOW  mH(pOpMAaImy,
IOPUINYECKAN TEKCT 00JafaeT TaKKe TEKCTOBBIMU
0COOEHHOCTSIMH B YacTH CTPYKTYPHI, ¥ CBOCOOPA3HBIM
A3BIKOBBIM BBIpaXXeHHEM. Kpome Toro, KOHCTaTHPY-
€TCd HaJlM4Me Pa3IMYHBIX BHJOB IOPUIUYECKUX TEK-
CTOB, KQXKJJOMYy U3 KOTOPBIX CBOICTBEHHBI OIIPEJIENICH-
Hasi OpraHu3alysl, IPUHLUIBI U IIPABUIIA BBITOIHEHUS
B 3aBHCUMOCTH OT WX (DYHKIIMOHAIBLHOHN LENH.

Cpenu pa3sHOBUAHOCTEH IOPUINYECKOTO TEKCTa
BBIIENSIETCS M TEKCThl HOPMATUBHO-IIPABOBBIX AKTOB
(TeKcT 3aKOHOB), BaXKHBIMU OTJIMYUTEIBHBIMA TIPHU3HA-
KaM# KOTOPBIX, 0 MHeHuto O.D. Mamenosa, sBiIs-
IOTCSL CBSA3b C BBIPAKEHHEM TOCYINAPCTBEHHOW BOJIH,
JeNaloIel UX, MO0 CYTH, BHEIIHUM IPOSBICHUEM
IpaBa, ¥ MACbMEHHAsE (JopMa BBIPAKCHUSI, TTO3BOJISIO-
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IIast XapaKTePU30BaTh UX KaK CBOCOOPa3HYIO CEMUOTHU-
yeckyto cuctemy [11]. Oanako, JTaHHBIMU IPU3HAKAMU
CBOICTBa HOPMATUBHO-TIPABOBBIX aKTOB KaK FOpUIUYE-
CKOT'O TEKCTa HE UCUYEPIIBIBAIOTCSI.

[Ipexxne Bcero, B OCHOBE IOPUIUYECKOTO TEKCTa
BCerJa JIS)KUT TPaBOBasg HOPMa, KOTOpAas «CO3JacTcs,
peanmu3yercs, pa3bsACHIETCS...», 9TO B IMOJIHOH Mepe
OTHOCHUTCS H K TEKCTY 3aKOHa M ero mpoekTa. KOpumu-
YECKUU TEKCT NMPOU3BOJIUTCS B CHITy IIPaBOBOI HOPMBI
WIH 1711 00ecTiedeHNsI IPUMEHEHUST HOPMEBI 4epe3 Ipy-
roit texcr. J.H. IllnenHeB moauepKuBaeT, 4To Aake
€CJIM TEKCT He SIBJISIETCS M0 CBOEH MpHUpOIe MPEeUCHI-
BarolmM (a, HampuMmep, (GUKCUPYIOIIUM CTATyC HIIH
Y4eOHBIM), MOXHO OJJHO3HAYHO YTBEPIKIATh, YTO HOP-
MaTUBHOCTb €CTh HEOThEMJIEMasi uepTa, TOUHee, PO
opuandeckoro Texcta [20].

B oTHOIIIEHNY THMHTBUCTHYECKUX XapPaKTEPUCTHUK,
CIIeZyeT OTMETUTb, YTO IOPUIMISCKUI TEKCT 00amaeT
cnenn(ukoil B 00JaCTH TEPMHUHOJOTHH, IOpHINYC-
CKOT0 y3yca, a TAK)KE CTHJIS,, MHCHHUE O CYIIECTBOBAHUE
KOTOPOTO B HACTOSIIEE BpeMsI OOIIETIPU3HAHHO. SI3BIK
3aKOHOJIATEIILCTBA IPHU3HACTCS OOJBITNHCTBOM HCCIIe-
JIOBaTeNIei Kak CyOCTHIIb FOPUIHMUYCSCKOTO s3bIKa, KOTO-
PBIif HHOTIA HAa3BIBAIOT «SI3BIKOM 3aKOHAY.

OtMmedass CBOWCTBAa HOPHUIUYECKOTO S3bIKA Kak
€JIMHOTO LIEJIOTO,
B.b. UcakoB, yka3blBaeT Ha TOYHOCTb, SICHOCTb, UC-
MOJI30BaHUE CJIOB U TEPMHHOB B CTPOTO OMpENENIEH-
HOM CMBEICIIE; MPOCTOTY M HCKITIOYAIOIIYIO TBYCMBIC-
JICHHOCTh HAJICKHOCTh TPAMMATHYECKUX KOHCTPYK-
UMM, a TaKkKe SMOLUOHAIbHYIO HEWTpallbHOCTb. B
OTHOIIICHUN KAaTErOpHH FOPUANIECKOTO S3bIKa aBTOP
YKa3bIBaeT Ha WX BBHICOKYIO CTEIICHb a0CTPaKITIH, KOH-
KpPETHOCTb, CUCTEMHOCTb [7].

Ha Te xe xauectBa ykasbiBaeT u E.C. Illyrpuna:
SI3BIK TIPABOBOTO TEKCTA JIOJKEH OBITH SICHBIM, TOUHBIM
Y JIOCTOBEPHBIM, POBHOTO M CIIOKOHHOTO CTHJISA, HE OT-
BJICKAIOIIETO OT CYyTH JOKYMEHTa, CBS3HOCTH, TOCI]e-
JIOBaTeNbHOCTH, TOYHOCTH, ICHOCTH M TIPOCTOTE U3JI0-
JKCHHSI MaTepHaia; MPaKTHUSCKUH KPUTEPHU TOJDKECH
OpaTh Bepx Haj OOLIETUTEePaTypHBIMU TPEOOBAHUSIMH
[21]. B cBs13u ¢ 3TUM clieyeT BCIIOMHUTb BbICKa3bIBa-
Hue J[.A. KepumoB 0 TOM, YTO KaK HU B KaKOH Apyroi
o0xacTi 0OmIECTBEHHON NMPaKTHKH, B 3aKOHOTBOpYE-
CTBE TEKCTyaJibHbIE BBIPAa)KE€HUS, HEBEPHOE WJIM He-
YMECTHOE CIIOBO CIIOCOOHBI TOBJIEYH 32 COOOM TsKe-
JIbIe, MHOT/1a Tparuveckue mocueactsus [9; 891].

B menom, yka3aHHBIE BBIIIE TPEOOBAHUS TPEIBSIB-
JISFOTCS. U K TEKCTY 3aKOHA, S3BIKOBBIE OCOOCHHOCTH
KOTOPOTO JIOCTaTOYHO NOApPOOHO wu3ydeHsl. boiee
Toro, no MHeHuto M.B. TopraiieBoii, UMEHHO C TEK-
CTOM 3aKOHa, KaK MPaBUJIO, aCCOLIUUPYETCS MpeICTaB-
JICHHE O FOPUANICCKOM AUCKypce U (yHKIIMOHATBHBIX
CTUJISIX $I3bIKA, ITOCKOJIbKY OH TOYHEE BCEro COOTBET-
CTBYET «UICaTHbHOMY BOIUIOMICHUIO» O(UIIHATIBHO-e-
noBoro ctuiisi. Ha npuMepe TekcTa 3aKoHa MOKHO BH-
JIEThb pyOpHUKaIUIo, eIHHOE TpadudecKoe opopMIICHHE,
WCTIONIb30BaHNE FOPUIUYECKON TEPMUHOJOTHH, KIIH-
MIMPOBAHHOE TIOCTPOSHUE MPEATIOKESHUH, YETKOCTh U
OJIHO3HAYHOCTh (POPMYIUPOBOK, TpeodiIanaHue mac-
CUBHBIX KOHCTPYKINH M KOHCTPYKIHNH, ITOTICPKUBAIO-
IIMX BCEOOIIHOCTh 3aKOHa (HAKa3bIBACTCS; KaXKIbIi

HMEET IPaBo...), YCIOKHEHHbIH CHHTaKCHUC, HEHTpab-
HOCTb (HEIKCIIPECCUBHOCTb) M3JIOKEHUs U T.14. [17]

AxTHBHas pa3pabOTKa TEMBI S13bIKa 3aKOHA, BBISB-
JISIET s Hay4HBIX ipoOsieM. Tak, mpobaemy ocobocTn
3aKOHa KaK THIA IOPHINYECKOTO TEKCTa, OTIMYaroIIe-
rocsi 0cOOBIM THIIOM OpraHHW3aluu HH()OpMAINH, U
cOOCTBeHHOW TeKcToBOH (opmoii obo3Hawaer M.M.
MymmanHa. Ceplnascek Ha pabotsl . Bycce, ona moka-
3BIBACT, YTO JITHTBUCTHYECKUX CPEICTB TEKCTa HEIO-
CTaTOYHO IS BRIABICHHUS €TO IOPHIMYECKUX KadeCTB,
pa3pabOTaHHBIX IOPUCTaMHU U HPOSIBIIONIMXCS B UX
JeATeNIbHOCTH. B KauecTBe MpUMEpOB aBTOP NPUBOAUT
o0IMe MpaBoBbIe MPHUHIMIIBI, KOTOPHIE, axke He Oy-
Iy4u c(OpMYIHPOBAaHHBIMH B TEKCTE 3aKOHA, BIIHSIOT
Ha pabOTy IOPHCTOB 3HAYHMTENIFHEE, YEM TEKCTOBBIC
B3aUMOCBSI3H, PACCMaTPUBAEMBbIE C JIMHIBUCTHYECKOM
TOYKU 3peHus. pyruM NpuMepoM SBISIFOTCS «I0rMa-
TUYECKH CO3JJAHHBIC» CMBICIIOBBIC CBI3U MEXIY 3aKO-
HaMH, KOTOPBIM YCTYIIaeT MECTO COJAepKaTeIbHAast KO-
TepEHTHOCTH. B pe3ymbTaTe pa3MbIIUICHUH HCCIIeI0Ba-
TeNb MPUXOIUT K BBIBOAY O TOM, YTO HE CTPYKTypa
TeKCTa KaK TaKOBas, a MPUHIUIBI pabOThHI ¢ TEKCTaAMH
OTPEISIISIOT SI3BIKOBYIO (hopMy 3akoHOB [13].

BaxkHoi1 1, 10-BUAMMOMY, HE pa3peniacMou, po-
0JIEMO, «BEUHBIM CIIOPOMY SIBIISIETCS CYIIECTBOBAHHUE
JIBYX IMaMETPaJIbHO MPOTUBOIIOIOKHBIE TOYEK 3PEHUS
Ha TO, KaKUM SA3BIKOM JOJI’)KCH OBITh HAIIMCAH 3aKOH.
CorylacHO OZIHOY U3 HUX, TEKCT 3aKOHA ITHIIIETCS Ha JIU-
TEepaTypHOM S3BIKE, OH JOJDKCH OBITh MOHATEH BCEM
HOCHTEIISIM S3BIKa; OTCIOJ]a BBHITCKAIOT 0COOBIE Tpebo-
BaHU K 3aKOHOJATEIbHOM TEXHHUKE, IPH3BAHHON 0bec-
MIEYNTH BceoOliee MOHNMAaHNE TEKCTa 3aKOHa.

Jpyras ke MO3UIHS 3aKIF0YaeTCs B TOM, 9TO HE
TOJILKO HAIlMCaHWe, HO ¥ TOJIKOBAHUE 3aKOHOB — JIEJIO
CIELAJIMCTOB C COOTBETCTBYIOIIUM OOpa30BaHUEM;
MOATOMY HHKaKOil HEOOXOAMMOCTH B OOIIEIOCTYITHO-
CTH CMBbICJIa TEKCTA 3aKOHA HeT. J[aHHYI0 TOUKY 3peHUsI
BEIpaXKaeT, B 4aCTHOCTH, P.A. PomarioB, KOTopsIii 0T-
MeyaeT, YTO Ha YPOBHE 3aKOHOJATEIbHOI'0 aKTa He
AMEET CMBICNIa HCKYCCTBEHHO VIIPOIIATH IPABOBOI
TEKCT JJIS TOTO, YTOOBI OH OBLIT MOHSATEH JIIOOOMY, T.K.
mof00HOE YIIPOIIEHHE «BBIXOJANIMBACTY» FOPHUINIC-
CKHUIl CMBICI 3aKOHA, TPUMUTHUBU3UPYET €T0 KOHCTPYK-
OUI0 W, CJIEIOBATEIFHO, CHIDKACT (DYHKIMOHATBHYIO
a¢dexTHBHOCTEY [15].

CyIIecTBYIOT M TPEThSl TOUKA 3PSHUS, HOCUTEIN
KOTOpOH IMOJIarafoT, 4YTO SI3bIK 3aKOHA JOJDKEH 00Ja-
JaTh TPHUCYIIMMH €My CIeHH(UIECKUMH OCOOEHHO-
CTAMH, COOTBCTCTBOBATH Tpe6OBaHI/I${M, MpEaAbABIIAC-
MBIM K HEMY B CBSI3U C OCOOCHHOCTSMH €T0 (PyHKITHO-
HUPOBaHMs, HO €ro OOIIEJO0CTYIHOCTh HE JOJDKHA
CBOAMTHCS K MCIIOJIH30BAHMIO O OOJbIIEH 4acTH 00-
LIEeyNOTPEOUTENBHBIX CIIOB, IIMPOKO U3BECTHBIX BHIpa-
YKEHUH 1 IPOCTHIX IPAMMaTHYECKUX KOHCTPYKIUH, 011~
HaKO TEKCTHl 3aKOHOB IPOAOJDKAIOT HPENICTABIATh
TPYIHOCTB JJIsl HOHMMaHHMs OOJIBIINHCTBA HE FOPHCTOB.

Jlis 1opuaMdYecKnX TEKCTOB XapaKTEpHBI M 0CO-
OeHHOCTH ero CTpYKTyphl. Kak otmeuaer C.C. Anek-
CeeB, TEKCT KaXK/IOTO 3aKOHA MPEJCTaBIIsIeT CO0Oii 1ie-
JIOCTHOE EAWHCTBO, ()parMeHThI KOTOPOTo (CTaThH,
TJIaBBI) CIEAYeT pacCMaTpPUBaTh KakK 9acTH mesoro [1].
Jaxxe mpocThIe HOPMATHBHBIE TIPABOBBIE aKTHI, B KOTO-
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PBIX COAEPIKUTCSI HE3HAYUTEINILHBIH 110 00beMy HOpMa-
TUBHBII MaTepuall, Tak UM HHaYe CTPYKTYPUPOBAHbI C
Y4ETOM TPEOOBAHHH IOPUANIECKON TEXHUKH, JTIOTUKU U
CTUJIUCTUKU. bojiee KpymnHbIe NPH COXpaHEHUH OIpe-
JISTICHHOTO TOpS/JKa M COTJIaCOBAaHHOCTH Pa3OMTHI Ha
BCTYIHTEIbHYIO, OCHOBHYIO W 3aKIIOUHTENBHYIO 4a-
CTH, IPUMEUYAHUs, CHOCKH, MPWIOKCHUS, al(haBUTHO-
mocTaTeHbIe MaTepHaibl U T.11. [6]

1. B. UyxBu4eB NOSACHAET, YTO CTPYKTypa 3aKO-
HOMPOEKTAa JI0JDKHA 00ECIeYNBATh JJOTHIECKOE PA3BHU-
THE TEMBI IPABOBOTO PETYIHPOBAHMS M COOTBETCTBO-
BaTh PACKPBITHIO €r0 IpeAMeTa, YTO OYEHb BaXKHO I
MOHUMAaHHS U YCBOCHMS CMBICIa HOPMAaTUBHO-TIPaBO-
BbIX npeanucanwuii [18]. Haubonee ontumanbHas KOH-
CTPYKIMS PACIONI0XKEHUSI CMBICIIOBBIX COCTABIISIOIINX
HOPMAaTHUBHO-TIPABOT0 aKTa, C TOYKH 3pEHHs aBTOPA,
MoJpa3yMeBaeT HalW4yhe: HaUMEHOBAaHUS HOPMATHUB-
HOTO NPaBOBOTO aKTa, MpeaMOyJIbl, BKIIOYArONMIEH je-
KJIapaTUBHBIC TTOJIOXKEHUs, OOMMX IOJIOXKEHUH (Je-
TaJbHBIX OIPENENICHU HCIOIb3YEMbIX B 3aKOHE CIIe-
[IMaJbHBIX ~ TEPMHUHOB,  OCHOBHBIX  IPHHIUIIOB
MPaBOBOTO PETYIMPOBaHMS, BBOJUMBIX M 3aKperuisie-
MBIX 3aKOHOM, MHBIX OOIIMX IOJOXXEHHH), KOHKpET-
HBIX IIPABOBBIX MPEANHCAHUIl 10 PETYIUPyEMOMY BO-
IIPOCY, CAHKIIUH 33 HapyLICHUE 3TUX IIPEAIIUCAHNMN, T1e-
PEXOMHBIX M 3aKIIOYUTENBHBIX  IOJIOKECHMH,
MOJIO’KEHUH 0 BCTYIUIEHUH aKTa B 3aKOHHYIO cuiy [18].
IlenocTHOCT TEKCTa HOPMATHUBHO-IIPABOBOTO aKTa
obecrieunBaeTcss INPAaBUIBHBIM COCAWHEHHUEM  €ro
CMBICIIOBBIX 3JIEMEHTOB, JIOTHIECKUM €TUHCTBOM H TO-
CJIC/IOBATENIFHOCTHIO M3JIOKEHUS! HOPMATHUBHO-ITPABO-
BbIX npeanucanuil. Ilpu stom, JI.B. UyxBuueB Ha3bl-
BAaeT 4eThIpe TPeOOBaHMS K JIOTHKE IOCTPOCHUSI HOP-
MaTUBHO-TIPABOBBIX AaKTOB. OJTO — PETYJIATHBHAS
HaIpaBIEHHOCTh, JOTMYECKOe €AWHCTBO, JIOTHYECKast
CHUCTEMHOCTbH M JIOTHUECKas MOCIeA0BaTeIbHOCTH [18].

B oTHOUIEHNH ITpaBMII IPUMEHEHUST (OPMaNIbHOI
noruku B ipaBe T.B. Kamanuna otmeuaer, 4to, ¢ 0j1-
HOW CTOPOHBI, BCE IOPHCTHI, TaK WM MHa4e oOpara-
I0TCS K HUM IIPHM 3TOM 4YacTO B WHCTHHKTHUBHOM HMIIN
noapasymMeBaeMoit (opme, MOITOMY IOIYAc IPABO
BOCIIPMHHUMAETCS KaK sIBJICHNE, OIM3KOE K MaTeMaTHKE.
Bwmecre ¢ Tem, ¢ apyroit cTopoHsI, uncTas — «pyHaa-
MEHTaJIbHasl 1 HEYMOJIMMAas» JIOTHKa JTAJICKO HE BCeraa
HY’KHA B FOPUCIIPYACHIUH, IOCKOIBbKY OHA MOKET 1aTh
MCKa)KEHHBIH B3I Ha IPABOBYIO JIEHICTBUTEIIFHOCTb.
Kak yTBeprkmaeT aBTOp, B IpaBe Hy)XHA peajbHasd, de-
JIOBeYeCKas JIOTHKA, JEHCTBYIOMAsi B KOHTEKCTE COIIH-
AIBHBIX YCIIOBHUH, TOJUTHUKU TOCYAAPCTBEHHON BIACTH
U TPYIIN JIFOJEH, T.€. JOTHKA yd9eTa MHOXKECTBa (PaKTo-
pos [8]. Mcxoas u3 3TOro0, YUeHBIH ONpeaesseT ciery-
fomue crenuuueckue JOrHueckue NpaBuia, IpuMe-
HSIEMBIE IIPU MOATOTOBKE HOPMATHUBHO-IIPABOBBIX aK-
TOB: MPAaBMJIO MOTHBAIMH, T.€. 000CHOBaHNE MOTHBOB
MPUHATHS TPAaBOBOTO aKTa; COOTBETCTBUE HOPMATUB-
HOTO IIPaBOBOTO aKTa OOIIMM IpaBWJIaM CHCTEMBI 3a-
KOHOJIaTeJIbCTBA; OJHOPOAHOCTh NPABOBBIX 00001Ie-
HUH, TOMENIaeMbIX B HOPMaTHUBHBIHN akT (TIPaBHIIO OT-
pacieBoi TUIH3AIHN); KJIacCU(UKAIIIO
HOPMAaTHBHBIX IIPEANUCAHUN; pPErJIaMEHTHPOBAHHUE
BCEX 3JIEMEHTOB JIOTHYECKOW HOPMBI HpaBa; obecre-
YEHHOCTh HOPMAaTHBHBIX MPEANUCAHMHA CAaHKIUSIMHU;

BBIHECCHHE 32 CKOOKH OJIMHAKOBBIX YaCTCH JIOTH4Ye-
CKUX HOPM [8].

B otmmuwme ot T.B. Kamanunoii, H.A. Biacenko
u A.B. Crapony6bnes npu nojaepxkke B.®. Kamunsl,
oOpamiarTcs K 3akoHaM (hOpMaNIbHOW JIOTUKU Hampsi-
MYIO, IIOCKOJIbKY, K&K OHU OTMEYAI0T, YMEHUE NIPUMeE-
HATH UX B IpOLIECCE IPABOTBOPYECTBA COCTABIISET
KpaeyroJibHbIil KaMEHb IPABOBOI'O MBIIJIEHUS U SBJISI-
eTcs ToKa3aTeJeM ero KBalu(HuImpoBaHHOCTH. Kax
OTMEYAIOT aBTOPHI, CTPYKTYPUPOBAHUE ITPOEKTOB HOP-
MaTHBHEIX IIPaBOBEIX aKTOB, (DOPMYITHUPOBAHHE TEPMH-
HOB W TOHSTHH, NPEUIOKECHUH, nepuHULIni, HEeBO3-
MOJXKHO BHE TPeOOBaHWI WM MPUEMOB (HOPMaTBLHOM JI0-
THKH, 00pa3yroleii, HeBUIUMYIO, HO €CTCCTBCHHYIO U
BaKHYIO JIOTHYECKYIO OCHOBY HOPMAaTHUBHO-IIPABOBOTO
akTa u ero npoekra. K 3akoHaM (GopManbHOM JIOTHKH,
COCTaBIISIFOLIIUM OCHOBY MPOEKTHUPOBAHUS 3aKOHOB, OT-
HOCHTCSI, TIPEXK/IE BCEr0, HEMPOTUBOPEUMBOCTh MBbIIII-
JeHuA, «o0ecleunBaoasy HEMPOTHBOPEUYNBOCTh
TekcTa. B cBOIO ouepenb, HENPOTUBOPEUUBOCTh TEKCTA
03HAYaEeT 3alpEeLIEHUE PAcCOrIACOBAHHOCTH B TEKCTE,
MOCJIEIOBATENBHOCTD U B3aUMOCBsI3aHHOCTS [ 14]. ITpu
STOM CJIEIyeT UMETh BBU]Y, YTO TPEOOBaHNE HETIPOTH-
BOPEUUBOCTH JIOJDKHO COONIONATHCS KaK BHYTPU TEK-
CTa, TaK U B OTHOLIEHUH Pa3HBIX MPABOBBIX JOKYMEH-
Tax, 3aHUMAIOIINX PA3INYHOE MECTO B HEpAPXUU Ipa-
BOBBIX aKTOB, U HEOJIMHAKOBBIX 110 FOPUIMUECKOM CHITE.

IIpoTHBOPEYNBOCTH (AHTHHOMHS) HOPM OLIEHHBA-
eTcs CTIeIHATNCTaMH KaK BCeTa OJTHa U3 Hanbosee ce-
PBE3HBIX MeOpManuii CHCTEMBI ITIpaBa, IMOCKOJIBKY
HapyulaeT CUCTEMHOCTh MPaBa, MEIIAET BBIIOJHEHUIO
UM (QYHKIHA CITYKUTh TApMOHUYHBIM COIHATIBHEBIM pe-
TYJISITOPOM OOIIECTBEHHBIX OTHOIICHHUH.

[pu cocTaBnennn OyyIINX 3aKOHOB TAK)Ke Upe3-
BBIYAlHO Ba)XHO COOTBETCTBHE 3aKOHY TOXKJIECTBa,
MPUMEHEHHE KOTOPOTO MO3BOJISIET M30EKaTh HEOmpe-
JIEJICHHOCTH, HEKOHKPETHOCTH TOJIOKESHHUH TEKCTA, BbI-
SIBUTH €T0 SIBHBIC W CKPBITHIE NpoTHBOpeuns. HecooT-
BETCTBUE JAHHOMY 3aKOHY, B CBOIO OU€PE/Ib, BHIpaXKa-
IOlleecsT B HENOCIEeN0BATEIbHOCTH TEPMUHOJIOTHH,
pa3Ho00e TOHATHIA, HETOYHOCTH (POPMYIHUPOBOK MO-
JKET MPUBECTHU K CEPbE3HBIM JIOTUKO-CTPYKTYPHBIM Jle-
(exTam mpasa.

TperpuM 3aK0HOM (POPMANBEHOW JIOTHKH, HESIBHO
BJIMSIIOLMM Ha COCTaBJIEHHE TEKCTa 3aKOHA SIBIIAETCS
3aKOH HCKIIIOYEHHS TPEThETO, U3 KOTOPOTO CIEIyeT,
YTO HOPMATHUBHOE IMPABOBOE PEIICHUE JOJDKHO OBITH
OJIHO W, €CIIi B TPOEKTE HOPMATUBHOTO TMPaBOBOTO
aKTa 1o OJHOMY M TOMY € BOTPOCY BCTPEUalOTCs He-
CKOJIBKO TPABOBBIX PEIIEHUH, TO WCTUHHBIM, UMEIO-
[TUM TIPaBO HA XHU3Hb SABJSETCS TOJBKO 0HO. [To MHe-
nuo H.A. BraceHKO 0COOEHHOCTBIO TEKCTa 3aKOHO-
MIPOEKTA SIBJISIETCSI COOTBETCTBUE 3aKOHY IOCTATOYHOTO
OCHOBaHUs, KOTOPBIA, OyIydd YHUBEPCAIbHBIM, KOH-
KpETH3HPYETCs B MIPABOTBOPUYECTBE, Mprodperas dop-
MyJ1y: IOPHIMYECKOE PETYIUPOBAHUE UMEET JI0CTATOU-
Hble OCHOBaHUs. [IpaBoBble HOPMBI, SIBJISIACH BaXKHEH-
meil  pa3sHOBUAHOCTHIO COIHUAIBHBIX PETYISATOPOB,
HUMEIOT IOCTATOYHbIE OCHOBAHUS, OTIPEIEIIIEMbIE Ipar-
MaTH3MOM OOIIECTBEHHON XW3HH M YCTAHOBIICHHBIC
HOpMOJATeIeM IS PErIaMeHTHPOBAHHUSA OOIIECTBEH-
HbIX OTHOWIEHHH. [103TOMY OHM MOTYT TPaKTOBaThCS
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KaK JI0Ka3aTeIbCTBEHHBbIE U apryMEHTUPOBAHHBIE pe-
TyJIATOpbl GaKTHYECKUX OTHOIIEHHH [14].

Heckonbko nnave, nexxenu H.A. Bnacenko, pac-
CMaTpUBaeT JIOTHYECKne 0COOCHHOCTH TEKCTa HOpMa-
TuBHO-TIpaBoBbIX akTOoB H.®. Kosrens. Ecim H.A.
BrnaceHko ommchIBaeT 3aKOHBI Kak c(epy «IIpHIIOxKe-
HHS» 3aKOHOB JiorukH, To H.®. KoBrenas ucxomur u3
JIOTUYECKON MPUPOBI U CBOMCTB 3aKOHA. ABTOp JIOKa-
3BIBACT, YTO NIEPBUYHBIC IEMEHTHI 3aKOHa 001amatoT
JIBOMCTBEHHOM JIOTUKO-IIPaBOBOI MPHUPOAOH U psSaOM
crenu(pUIecKuX JIOTHYECKUX YepT: TOYHOH ompene-
JICHHOCTBIO U TOCTOSHCTBOM COJEP>KaHUM; KOHCTaHT-
HOCTBI0 (hOPM SI3BIKOBOTO BBEIPA)KEHHUSI B TEKCTE 3aKOHA;
HENPOTUBOPEUNUBOCTBI0 U JIOTUYECKUM €IUHCTBOM.
OCHOBHBIMU JIOTHYECKUMH OCOOCHHOCTSIMH COJIepiKa-
HUS 3aKOHa, II0 €€ MHEHUIO, ABIISIIOTCS: COOTBETCTBHE
COJICpXKAaHUS 3aKOHA OCHOBHBIM COLIMAIIBHBIM 3aKOHO-
MEpHOCTAM;  (OPMaIBHO-JIOTUYECKast ~ ONpEeIICH-
HOCTB, JIOTHY€ECKas [EeJOCTHOCTb U €UHCTBO COAEpKa-
HUS 3aKOHa, JIOTH4ecKas HENPOTUBOPEUUBOCTb H CO-
TJIACOBAaHHOCTh IPABOBBIX NPEANUCAHMNA 3aKOHA U
CHCTEMBI 3aKOHOAATENBCTBA B LIEIOM.

H.®. KoBrens packpbIBaeT U TPU OCHOBHBIE JIOTH-
YECKHE XapaKTEPUCTUKHU A3bIKOBOI 3HAKOBON CUCTEMBI
3aKOHA: JIOTHKA COOTBETCTBUSA MEXIY OTPaXKaeMbIM U
OTpa)XeHHBIM, JIOTMKa BHYTPUCHCTEMHBIX TpaHcdop-
Marui (JIoruka IefCTBUS CUCTEMBI) U JIOTHKA €€ Ipu-
noxenus. CrieruuKoi A3bIKOBOI 3HAKOBOI CHCTEMBI
3aKOHA SBJSIETCSA JOMUHHPOBAHUE €€ MPUKIAJIHON JIO-
THKH, 9TO OOYCIIOBJICHO PETYIATUBHOM (yHKIHEH
IpaBa, ero nparMaTU4ecKuM HaszHaueHuem [10].

Jlornueckue u KOMIO3UIIMOHHO-CTPYKTYPHBIE CO-
CTaBJISAIOIINE TEKCTA 3aKOHOMIPOEKTa HaXOAAT OTpake-
HHE BO BHE B €ro O(QOPMIIEHHH, MMEIOIIYI0, KpOMe
TOTO, IIeJh yA0O0CTBAa HCIOJIb30BAaHMS 3aKOHA. Takum
00pa3oM, CTPYKTypa | JIOTUKA H3JIOKEHHS 3aKOHa OT-
paxaer crenupuKy pPeryJMpyeMbIX OOIIECTBEHHBIX
OTHOILIEHUH U, COrIacHO MeToIMYEeCKUM peKOMeH/a-
UM TI0 IOPUIUKO-TEXHHYECKOMY O(GOpPMIICHHUIO 3a-
KOHOINPOEKTOB, YNPOLIAeT MONb30BaHHE UM, YIyd-
IIaeT JIOKYMEHT, IIOMOTaeT OBICTPO M JIETKO OPHEHTH-
poBaTbCsl B HOPMAaTUBHOM Matepuane [12].

Bo-niepBbIX, 3aKOHBI CHa0XKEHBI PEKBU3UTAMH, Ha
3Ha4YeHHE KOTOpPHIX oOpamraer BHuManue T.B. Kama-
HHUHA: TIOCKOJIbKY IPaBOBBIE JOKYMEHTBI MOT'YT KPYTO
M3MEHUTH MIPABOBOE TMOJIOKEHUE U TaXKe CyIb0Y CyOn-
eKTa MpaBa, BaXXHO 3HATh, KTO COCTABMJI TOT MJIK MHOM
JIOKYMEHT, JIJISl TOTO, YTOOBI B Cllydae FOPHIAIECKOM
OmMUOKH YCTPAHWUTH €€ M MPHUBIEYH aBTOPA, JACHCTBO-
BaBIIIETO HEMIPO(PECCHOHATIBHO, K FOPUANIECKOIM OTBET-
ctBeHHOCTH [8]. He ocranaBnmBasich Ha SBISIOIIEMCS
BECbMa IIPOOJIEMHBIM BOIIpOce 00 OTBETCTBEHHOCTH 3a-
KOHOJATENA, JOIOIHUM, YTO K PEKBU3UTaM 3aKOHA OT-
HOCATCS TaK)Ke: HAMMEHOBAaHME, yKa3aHUs O BPEMEHU,
a, B psAAe ClIy4yaeB M O MECTe NPHUHATHUS, MOAINUCH
HaJJeXalluX JOKHOCTHBIX null. ITo Hucxonsmei 3a-
KOHBI, KaK U JIpyI'H€ HOPMAaTUBHO-NPABOBBIE AKTHI C
MIPUMEHEHHNEM CKBO3HOM HyMeparuu HOoApa3aessTioTCs
Ha 9aCTH, Pa3JeIbl, TI1aBbl U CTaThH, a TAaKXKE Ha IOJI-
pasnensl ¥ maparpadbl B 3aBUCHMOCTH OT 00beMa TeK-
CcTa.

ITonBoass WTOr TNPOBENECHHOTO HCCIIEIOBaHUS,
MOYKHO CJIeJIaTh BBIBOJI O TOM, YTO TEKCT 3aKOHA SIBJIS-
eTcsl Pa3HOBUAHOCTBHIO FOPHIUYECKOTO TEKCTa CO
BCEMH NMPHUCYLIMMHU €My 4YepTaMH: HOPMaTHBHOCTHIO,
TOYHOCTBIO, YETKOCTHIO ¥ OJTHO3HAYHOCTBIO (hOPMYJIH-
POBOK, SICHOCTBIO, CHCTEMHOCTBIO, HCIIOJIb30BAHUEM
IOPUINYIECKON TEPMUHOJIOTHHU, THIIOBBIM ITOCTPOSHUEM
NPEAJIOKEHUN, HEUTPATILHOCTBIO M KOMIIAKTHOCTBIO
W3JI0KCHHS, BHYTPEHHUM €IWHCTBOM W OJHOPOJIHO-
CTBIO COZICPKAHUSL.
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Annomauusn

Cmambs nocesiujena 6ONpocy peaiu3ayuu npaea nompeoumeisi Ha 0OMeH (8038pam) moeapa HaAOIeHCAue2o
Kadecmea npu omcymcmeuu jlecalbHoco onpedeﬂenuﬂ mexHu4eCcKu Cnl024CHo20 moseapa, K0m0pblﬁ C653aH C npo-
bnemoti pacuiupumenibHoco mojaKO6aHus NOHAMUA MEeXHUYECKU CII0HCHO20 moesapda, 06yc11a6ﬂu6af0mezl CIIOHCHO-
cmu qbyHKquHupoeanz 3AUWYUMHO20 MEXAHUIMA NPABOBLIX HOPM 6 OMHOULEHUU nompe6umeﬂﬂ. Paccmampu@a—
emcA np06ﬂema Keaﬂudmkauuu eewu, Kak OI’I’EHOC}ZLL;QZZC}l K Kamezopuu ((3ﬂ€Kmp06blm06bl€ MAUWUHbL U npu60pbl»
6 C6A3U C pOCMOM KoJiuuecmed moeapos, uCnoib3yrowux J1eKmpudecmeo u HeobX00UMOCMbIO 3aujumsl npae no-
mpebumeneil.

Abstract

The article is devoted to the implementation of the consumer's right to exchange (return) products of good
quality in the absence of a legal definition of technically sophisticated products, which is associated with the
problem of broad interpretation of the concept of technically complex goods, causing the complexity of the func-
tioning of the protective mechanism of legal norms in relation to the consumer. The problem of qualification of
things as belonging to the category of "household machines and appliances™ in connection with the growth of the

number of goods using electricity and the necessity of protection the rights of consumers is considered.

Knroueevie cnosa mexnuuecku cnoicuvle moeapeol, 3ﬂeKmp06blm06bl€ MaAWUHsbl U npu60pb1, moeap Haone-
Jrcaue2o Kavecmea, 0oMeH (8038pam) mogapa, npasa nompeodbumereil.
Keywords: technically sophisticated products, household machines and devices, products of good quality,

exchange (return) of goods, consumer rights.

Obocobnenne B ['paxkmanckom xonexce Poccwii-
ckoit dexnepannu [1] monoxxeHuit o JOroBope po3HUY-
HOW KYIUTH-TIPOJIAXKH U, KaK Pe3yJIbTaT, OTIe/IbHAs pa-
BOBasI pEriIaMEHTALIMS OTHOIICHUMN, CBSI3aHHBIX C 3TUM
JIOTOBOPOM, a TakKe TMOoJIoKeHus 3akoHa PD ot
07.02.1992 N 2300-1 «O 3amure npaB noTpedHUTeNeH»
[2] umeroT cBOMM Ha3HAYEHHEM MPEOCTaBJICHHE JI0-
MOJTHUTENBHBIX TAPAHTUH NOTPEOHUTENI0, KaK clIaboro,
Hepo(ecCHOHAIFHOTO ~ YYaCTHHUKA TPaskAaHCKOTO
obopora.

AHamM3 3aKOHOJATEIhCTBA MO3BOJSICT BBIICIHUTH
KIIFOUYEBBIC OCOOCHHOCTH PETYIHUPOBaHHS BO3Bpara M
oOMeHa ToBapa HaJIe)KaIIero KauecTBa B OTHOIICHHUIX
PO3HUYHOHN KYIUTH-TIPOJAKH PEaU3yeMbIX OOBIYHBIM
W JUCTaHIMOHHBIM criocobom [5]. OmHako, mpaBo Ha
oOMEH ToBapa HaJUIeXkallero KauecTBa OrpaHH4YHBa-
€TCsSI HE TOJBKO OIMPEICIICHHBIMH PaMKaMH, 3aBUCS-
IIMMH OT coco0a ¥ BUJA JOTOBOPA KYIUIH-TIPOAAXKH,
HO W OTHENBHBIMH XapaKTEPHCTHUKAMH CaMOTO IIpel-
MeTa JJaHHOH crienku. Ha ceroaHamHuil 1eHb yCTaHOB-
neH [lepedeHs TOBapOB HAJUIEKAIIETO Ka4eCTBA, KOTO-
pBIe He mouTexar oOMeHy (Bo3Bpaty) [3], B 4ucCIio KO-
TOPBIX BKIIOYCHHI M TEXHUYECKU CIOXKHBIC TOBApPHI.
Mexay TeMm, JerajpHOE ONpEACICHUE TEXHUYCCKU
CJIOKHOTO TOBapa M €ro KPUTEPUEB OTCYTCTBYET, YTO
BIIeUeT 3a co00M psia mpobieMm.

JlaHHOE OOCTOSATENHCTBO OOYCIOBICHO TEM, UTO
BO3MOYKHOCTh peajM3aliy MpaBa Ha oOMeH (BO3BpArT)
TOBapa Ha/JIEKAIIEr0 KayecTBAa 3aBHCUT OT HAIMYUUS
WJIA OTCYTCTBHS CIICAYIOIIUX JIEMEHTOB, OTPaHHUYHBa-
IOMIKX JJaHHOE TpaBo. B cyaeOHO npakTuke chopmy-
JUPOBAHO, YTO TAKUMH 3JIEMCHTAMH BBICTYHAIOT: 1)
CpPOK 3asiBIIicHHs TPeOOBaHUH 0 3aMEHE ToBapa; 2) ycra-
HOBJICHHOCTB (DaKTa HaX0KJICHHsI TOBapa B ynotpeoie-
HUM JHOO OTCYTCTBHE TAaKOBOTO, a TaKke (PaKkra co-
XpaHHOCTH TOBapHOTO BHIA U MOTPEOUTEIHCKUX
cBoiicTB; 3) Hanmnume ToBapa B Ilepeune ToBapoB, He
noyiexxanux oOMeHy, 100 ero OTCYTCTBHE B JAHHOM
ITepeune [10].

OcHoBHBIE TIPOOIIEMBI, CBA3aHHBIC C peaTu3anueit
mmpaBa Ha oOMeH (BO3BpaT) ToBapa HaJIeKaIIeTro Kave-

CTBa M KaTeropuel TEXHWIECKN CIOXKHBIX TOBAPOB 3a-
KIIIOYaoTCs B cienyronieM. Ha mpakTuke norpeOutens
CTAJIKUBAaeTCA C CUTyalMed, KOorja 3aTpyJHHUTENIBHO
OIIPEACIIHUTD, OyNIET JIN IPUOOPETEHHBIH UM TOBap CUH-
TaThCA TEXHUYECKH CJIOKHBIM WM HET, CYIIECTBYET JIU
BO3MOXKHOCTh MCIOJIb30BaTh MPAaBO Ha OOMEH HACTOS-
LIeTo TOBapa HaJJleXKallero KadecTBa B JaHHOM KOH-
KPETHOH CHUTyalluH WM OHO OTPaHHUYEHO BHIOM TO-
Bapa, ero NPUHAMIIECKHOCTHIO K TEXHUIECKH CI0KHBIM
toBapam. Kpome Ttoro, abcrpakTHas (opmynnpoBka
«TEeXHUYECKU CIIOXKHBIH TOBAap» M HPHMEPHBIN TIepe-
YeHb TOTO, YTO I0]] HUM MOAPa3yMeBaeTCs NPUBOAUT
00 K mpodiieMaM KBaIH(UKAIIUHN TPAaBOTIPIMEHUTE-
JIeM TOBapa, KaK TEXHUYECKH CI0XKHOTO, IOCKOJIBKY
YeTKHe KPUTEPHUH OTHECEHHSI TOBapa K JAHHOW KaTero-
PHUH Ha CETOTHSIIHUH AeHb HE pa3paboTaHsl, IN00, Kak
CIIEZICTBHE TaKUX TPYAHOCTEH K PaCIIUPUTEIBHOMY
TOJIKOBAHUIO JAHHOTO TOHSATHSA, YTO BJIEUET ONpene-
JICHHBIE CIIO’KHOCTH B ()YHKIIMOHUPOBAHUH 3aIIUTHOTO
MeXaHHM3Ma ITPaBOBBIX HOPM, HAIIPABJICHHBIX Ha BBI-
paBHMBaHHE TOJIOKEHUST moTpedutens. Kpome Ttoro,
aHanu3 llepeyHs HENMPOJOBOJILCTBEHHBIX TOBApOB
HAQ/IJISKAIIET0 KauyecTBa He Mojiexamux ooMeny [3],
Ilepeuns TexHUYECKH CIIOKHBIX TOBapoB [4] u [Ipasui
MIPOAAXKH OTJACIBHBIX BUIOB TOBapoB [3] moKa3kbIBaeT,
YTO JaHHBIC HOPMAaTHBHO-TIPABOBEIE aKTHI UMEIOT He-
KOTOPBIE Pa3Nu4ys B ONPEACTICHUN TEXHHIECKHI-CI0XK-
HBIX TOBapOB.

Yka3zaHHbIe TIPOOJIEMBI 00YCIIOBIEHBI TEM, UTO C
pa3BUTHEM HAyKH W TEXHUKH KPYT Belled, KOTOpHIE
OOBIYHO BOCIIPUHUMAIOTCSI, KAK TEXHHYECKU CIIOKHBIE
32 MOCIEJHHUE JECATUIETUS CYLIECTBEHHO pAaCHIU-
pHIICS, TIOSIBIISIFOTCSI HOBBIE TOBAphl, KOTOpHIE 00Ja-
JAI0T ONpPEJENICHHBIMM KOHCTPYKTHBHBIMHM 3JI€MEH-
Tamy, O0O0JaJaloMMMH  CJIOXKHOCTBIO, HECKOJIbKHMH
(GYHKIMAMH, KPOME TOTO, BEIIH, KOTOPhIE paHee ObLIH
YCIOBHO TPOCTBIMH, HAIENAIOT JOTOIHUTEIHEHBIMHU
(yHKIHAMH, KOTOPBIE HECYT HOBOE TEXHHYECKOE pe-
LICHHE.

W3 npuBeneHHOT0 BBIIIE CIEAYET, 9YTO B OTHOIIIE-
HUH TIpaBa Ha 0OMEH TOBapa HaIeXKAIIero KauecTBa 1
KaTerOpuu TEXHUYECKU CJIOKHOTO TOBapa MpoOJIeMbl
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TOJIKOBaHMSI M NPaBONPUMEHEHHUS Pa3HOOOpa3HBl M
MHOTOT'PaHHBI, OJHAKO, KJIIOYEBOH HPOOJIEMOH SIBIIsI-
eTcsl KBaTM(UKAIMU BEIM, KaK TEXHUYECKH CII0KHOM
B CBSI3M C TPYIHOCTSIMH NPUMEHEHHUS KaTeropuu
«QJIEKTPOOBITOBBIE MAIIMHBI M IPUOOPB». B mpakTuke
HUMEIOT MECTO CIEAYIOIINE IMOAXOABI K TOJNKOBAaHHIO
JJaHHOW IpaBOBOM KaTteropuu. IlepBblil BapuaHT 3a-
KIIFOYA€TCsl B BBIBEJACHUU KPHUTEPUEB, KOTOPBIMU Xa-
paKTepu3yeTcsl AIEeKTPOOBITOBOI MpHOOp W MalInHa
TakWX, Kak: 1) mpuBeneHne B AEHCTBHE TEXHHICCKOTO
YCTPONCTBA C TIOMOIIBIO AJIEKTPUIECTBA; 2) BBHIIOTHE-
HHE TaKuM TEXHHYECKHUM YCTPOMCTBOM MOJE3HOH B
ObITy paboThl. BTOpO# M3 yKa3aHHBIX KPUTEPHEB MO-
JKeT HaXOJAUTh CBOE BBIPAXKEHHE B TAKUX MPOSIBICHUIX
JAHHOW paboThl, KaK MEXaHWuYecKas padoTa, BbIpa-
00TKa TEIUIOTHI WM X0JIOJa, YOOPKH, MPUTOTOBICHUS
UL, 3aMOPO3KH NPOAYKTOB [6, 8]. BTopoit BapuaHT
OCHOBBIBAETCA Ha HAJIMYUH y BELU TAKUX XapaKTepHU-
CTHK KaK HaJW4HE CBSA3H C DIICKTPHUUECTBOM H CEpbI
MPUMEHCHHUS OTpaHIMYeHHOH KaTteropueit Ovita [6, 9].

VYkazaHHOe MO3BOJSAET CHENATh BBIBOZ, YTO OC-
HOBHBIM OTIMYHUEM B JAHHBIX JBYX MOAXOIAX BBICTY-
raeT MIMEHHO TO0JIE3HOCTh paboThl YCTPOHCTBA B OBITY,
T.e. HalW4yhe TMpPOU3BOAMMOro Omara, KOTOpoe B
MIEPBYIO OUYepelb UMEET OBITOBOE Ha3HauUeHUe (TPUTo-
TOBJICHHE IUIHU, YOOPKA U T.XI.) U C MOMOIIBIO KOTO-
pPOro NMPEeUMYILIECTBEHHO JIOCTUTAETCSl OBELIECTBIICH-
HBIW pe3yabTar. JlaHHbI KpUTEpUd IPOTUBOIIOCTABIIS-
€Tcsl UCKITIOUNTEIBHO JII0OOMY HCIIOIBb30BaHMUIO B OBITY
BEIIM, KOTOpask TaK WM MHAYe CBs3aHa C dJEKTpUYe-
CTBOM.

[MpencraBnsiercs, 4TOo MEpBBIH TOAXOA Oousee
000CHOBaH, MOCKOJBbKY OH IO3BOJISIET Oosee ompesie-
JIEHHO OYEpPTHUTh KPYr TOBApOB, HAAJIEXKAIIErO Kade-
CTBa, HE MOJIEKAIIMX OOMEHY, MaeT BO3MOXKHOCTH
OTpaguTh MOTPEOUTENs OT MPOMU3BOIBHOTO TOJKOBA-
HUS IPOJIaBLIOM KaTETOPHH TEXHUYECKH CIIOXKHBIX TO-
BapoB, KOTOPOE SBISETCA HEAOMyCTUMBIM. Mcnons3o-
BaHHE TaKOTO KPUTEPHs IMOJE3HOCTH pabOThI COOTHO-
CUTCA C BBIBOJOM cyaa O ToM, uTo Ilepeunem
HOPMAaTHUBHO YCTAaHOBIEHBI TOBAaphl, HE IMOJUIEXKALIUE
BO3BPATY, KOTOPBIE SIBIIIIOTCS TEXHUUYECKH CIOKHBIMH
U UMEIOIUMY FapaHTUHHBIA CPOK, IPU ATOM AJIS JaH-
HBIX LIeJIel IPUBEACH NPUMEPHBIN NIEpEUYEHb TAKOBBIX,
C yKa3aHHEM TEXHHYECKH CIIOKHBIX TOBAPOB OBITOBOTO
HasHaueHus [10]. Tax, ToBapsl, oOmamaroutie (QyHK-
IIMEeH OCBEIIEHHUS, KOTOpas MOXKET BBICTYIATh, KaK B
KauyeCTBE OCHOBHOM, TaK M JOMOJIHHUTECILHOMN IS JaH-
HOM BEIIW NMPUBOJATCS B JEHCTBHE C MOMOIIBIO 3JIEK-
TPUYECTBA ¥ MOTYT OBITh HCIIOIB30BAHBI B OBITY, B TOM
YHCIIe ¥ B KauecTBe Tu3aitHepcKoro pemeHus. OgHako,
9TO HE O03HAYaeT, YTO OHM OTHOCATCS K KaTeropuu
JJIEKTPOOBITOBBIX, @ TeM Oonee, 4TO NMpaBo OOMeHa
(Bo3Bpara) TakMX TOBapOB HAUIEXKAIIEro KadecTBa
HOJUIeKUT orpanndeHuto. Kpome toro, ecnu cuuraTsb
NPUMEHEHHYIO B OBITY JIIOOYIO 3JIEKTPUUECKYIO BEIllb
3JIEKTPOOBITOBOH, YUUTHIBAS, YTO TOBAPOB, UCIIOJIB3Y-
IOIIMX DJIEKTPUYECTBO HAa CETONHAIIHMHA ICHb OYeHb
MHOT'0, TO Ha IIPaKTHKE NOTPEOUTETh HE CMOXKET 0OMe-
HATh 3HAYUTEIbHYIO 4aCTh TOBAPOB, YTO HE COOTBET-
CTBYET HMJE€ 3alIMTHOIO MEXaHW3Ma MPAaBOBBIX HOPM,
pa3paboTaHHON 3aKOHOATENIEM.

Takoe pasrpaHnyeHHe COOCTBEHHO 3JIEKTpUYe-
CKHMX BeIleil M 3JeKTpoOBITOBBIX oTpaxkeHo B OOmie-
POCCHICKOM KJIacCU(HUKATOPE MPOXYKIUH 110 BUAAM
SKOHOMMYECKOH AesitenbHocTH [7]. B manHoM HOpMa-
TUBHO-TIPAaBOBOM aKTE B IIpeJieiaX KaTerOpUHU INEKTPU-
geckoro o0opynoBaHUs 000COOIEHBI CIETYONINe ca-
MOCTOSITEIBHBIE TPYIMIIBL: «JIEKTPOABUTATEIH, TeHE-
paTopel,  TpaHCQOPMATOPEI H  DJIEKTpUYECKas
pacupenenuTeNbHas W KOHTPOJIBHO-M3MEpPUTEIbHAS
anmaparypay, «batapen u akkyMysaTops», «Kabemn i
apMaTtypa kabenpHas», «O0oOpymOoBaHHE >SIEKTpUYIC-
CKO€ OCBETHTENbHOEY, «[Iprnbops! ObITOBBIE» (B KOTO-
pble Bxoaut noArpymnmna « Ipubops! OBITOBBIE AIIEKTPH-
yeckue»), «O0OpynOBaHUE DJIEKTPUYECKOE IpOYee».
Hecmotps Ha To, 4TO B CyJAeOHON IpaKkTUKE MOXKHO
BCTPETUTH MO3ULIUIO, YTO chepa MPUMEHEHHUS TAKOBOTO
KjaccudukaTopa OorpaHH4YeHa IEISIMU CTATHCTHKU U
ydera [6], TeM HE MEHEE MPUBEIECHHOE B HEM BblJIETIE-
HHE B paMKax »JJICKTPHUYSCKUX BEIICH OTIEIbHBIX
TPYIIII IOATBEPKAAI0T 000CHOBAHHOCTH BBIBOJIA O TOM,
YTO HE BCAKHUU DIICKTPUYECKUN TOBAp SBISACTCS DIICK-
TPOOBITOBBIM.

Vicxonsd W3 BBIMIEU3IIOKEHHOTO MOXHO CIeaTh
CJIEAYIOIINE BBIBOJBIL:

1) Ha priHKe TOBapOB 3a MOCIEAHUE IECATUIICTUS
CYIIECTBEHHO BO3POCIIO YHCIIO BElIeH, KOTOPbIe OTHO-
csTCA K KaTeTOpHH TeXHUKU. VIMeeT MecTo HeoOXo1u-
MOCTB pa3pelIeHus: BOIPOca O TOM, SIBJISETCS JIU KOH-
KPETHBIA TOBap TEXHWYECKH CIOKHBIM FUTH OH ITO/IJIe-
KT 3aMEHEe B CBS3M C TEM, 4YTO HE MOJOIIeT
MOTPEOUTETIO IO TEM FITH HHBIM IapaMeTpam. J[aHHbIe
(akTopsl 00yCIABINBAIOT HEOOXOIUMOCTH HOPMATHB-
HOTO OTpPEICNICHUS KPUTEPHUEB TEXHUUECKH CIIOKHBIX
TOBAapOB C TPHUBJICUYCHUEM CICIHAINCTOB B 00JacTH
TEXHHKH.

2) Takue KpUTEPUU MOTYT OBITh pa3paboTaHbl My-
TEM YKa3aHUs Ha OTJIMYUTENIBHBIE XapaKTEPUCTUKU
TEXHHYECKU CJIOKHBIX TOBAPOB, B TOM YHCIIE IyTEM
BBIJICJICHUS OTACIBHBIX TPYII TaKUX TOBApPOB IO aHa-
moruu ¢ OOmepoccuiickiuM Kiaccu(pUKaTOPOM TIPO-
JYKIUH [0 BUJIAM 3KOHOMHUYECKON J1eATeNbHOCTH [7],
C OMMCAaHUEM OTIUYUTEIBHBIX CBOMCTB TAKUX TPYIIIL.

3) OgHUM H3 CIIOCOOOB pealu3aliy 3alUTHOTO
MeXaHuU3Ma MMPAaBOBBIX HOPM B OTHOIICHHHU IOTpPeOU-
TeNs B YCIOBUSAX YBEJIMYEHUS YUCIAa TEXHUYECKUX TO-
BapoB B I'Pa)XIaHCKOM 000pOTE MOXKET OBITh yCTAaHOB-
JICHWE MCUEPITBIBAIONIECTO MEPEeYHS TEXHUYECKH CIIOXK-
HBIX  TOBapOB  HAQJJIEXKAIIero  KadecTBa,  HE
MO/ IIEXKANUX OOMEHY, B KOTOPBIA BOWIET JIUIIb YaCTh
TEXHHYECKH CJIOKHBIX TOBApPOB, CYIIECTBYIOIIHMX Ha
pBIHKE, IO aHAJOTHH ¢ IlepedHeM TEXHWYIECKH CIO0XK-
HbIX ToBapoB [4] mist ueneit cr. 18 3akoHa o 3ammure
IIpaB MoTpeduTeneil; 1100 3aKOHOAATEIBHOE 3aKperl-
JICHHE BO3MOXKHOCTU HCIOJb30BAHUS YINOMSHYTOrO
Iepeuns, ams nenei cr. 25 JaHHOTO 3aKOHA C OCY-
LIECTBIEHUEM COBEPIICHCTBOBaHUS JaHHOTO [lepeunsi.

4) CrnemgyeT UMETh BBHIY, YTO Ha CETOTHSIIHUI
JIeHb B OTHONIICHWSIX 1O 0OMeHy (BO3Bpary) TOBapOB
HAQ/JISKAIIEro KayecTBa CIEAyeT pa3srpaHUIHBATh Ka-
TETOPHU IJIEKTPHUECKUE U IIIEKTPOOBITOBBIE TOBAPHI,
KOTOPBIE COOTHOCSTCS, KaK IEJI0e M €r0 4acTb, U pa3-
TPaHMYUBAIOTCS IO KPUTEPHUIO TIOJIE3HOCTH PabOTHI,
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obyazatomieil OBITOBHIM Ha3HAYEHUEM M BO3MOXKHO-
CTbIO TNPEUMYILIECTBEHHO MOJIYYEHUsl OBEIIECTBICH-
HOTO pe3ynbTaTa.
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TAX EVASION

Annomauus.

YKJIOHEeHUue om ynjianmbvl Hal0206 NPU3Haemcs cywecmeennoﬁ y2p0301/7 IKOHOMUUECKOU Oe30NACHOCmU Haulell

cmpanvl. Hanoeu — smo ocrhosHotl ucmounuk 0oxooa 106020 6r0dxcema 2ocyoapcmea. Hanoeosoe bpems oeii-
cCmeumelbHo okKas3vleaem 603()eﬁcm6ue HA xo3ﬂﬁcm6yiomue Cy6‘b€l('mbl, nosmomy zpagfcaaﬂe u opeaHuzayuu
CMpemAmcs YKIOHUMbCA O 6HECEHUSA HATI0206 niamesicell 8 6)‘009!6‘6”’! B cmamve npoanaiu3upoearnvbl OCHO8HblE
NpUYUHBL, cnoco6cm6yiou4ue COBEPUEHUIO MAKUX npaEOHapymeHuﬁ, KAakK Heynjiama Halocos u C60p08. Buisignenwr
Omaeﬂbele npO6]l€MHble MOMeEHmbul, cnoco6cm6yi0mue YKJIOHEHU0 om ynjiambsl HAll102086.

Abstract.

Tax evasion is recognized as a significant threat to the economic security of our country. Taxes are the main
source of income of any budget of our country. The tax burden does have an impact on economic entities, so
citizens and organizations tend to avoid making tax payments to the budget. The article analyzes the main reasons
contributing to the Commission of such offenses as non-payment of taxes and fees. Certain problematic issues that
contribute to tax evasion are identified.
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VYKIIOHEHHE OT yIUIaThl HAJOTOB IPH3HAETCS CY-
IIECTBEHHOH yTrpo30ii GHMHAHCOBOIT 0€301IaCHOCTH JTT0-
60ro rocymapcTBa. YKIOHEHHE OT yIJIaThl HAJIOTOB —
3T0 06a3a IJIs HAJIOTOBBIX M 9KOHOMHYECKHX MPECTYII-
JIEHHH, a 3HAYUT U OCHOBA JJISl Pa3BUTHUs TEHEBOM DKO-
HOMMKM B Halel crpasne. bojiee Toro, ykiioHeHHE OT
YIIJIaThl HAJIOTOB CIIOCOOCTBYET Pa3BUTHIO TEHEBOH Je-
ATENLHOCTHU B Tocynapcrse [11, €. 152-156]. Paccmar-
pHBaeMblii 5KOHOMUYECKHH BUI IPECTYIHOCTH CEPbe3-
Has (pHaHCOBas poldiieMa.

Konctutynus Poccuiickoit ®enepauuu [5, CT.
4398] u Hanorossiit kogekc Poccuiickoit denepaunu
[9, cT. 3340] Bo3/MArarOT Ha TPaKAAH M XO3SHCTBYIO-
MUX CyOBEKTOB OOSM3aHHOCTH IO YIUIATE€ HAJOTOB
cOopoB.

Henp3s mpu3HaTh, 4TO YKIOHEHHE OT YIUIATHI
HaJIOTOB SIBJIICTCSA JJOCTATOYHO PaclpOCTPaHEHHBIM
MpEeCTYIJICHHEM B Hallled CTpaHe, HO TeM HE MEHEE C
2012 roma HaOIrOMACTCSI AKTHBHBIA POCT MPECTYITHO-
CTH B JJAHHOM HaIpaBJICHHUH, YTO (PaKTHUIECKU COCTaB-
JIsIeT 0K0JI0 6,5 % OT 00IIero KoaudecTBa 3aperucTpu-
POBaHHBIX SKOHOMHUYECKHX MTPECTYILICHUI.

Ha ceroassmnuii 1eHb ucciaeAoBaTeNu MpUAEp-
JKMBAIOTCS TTO3ULIUK O TOM, YTO COBEPLICHHIO HAJIOr0-
BBIX IIPECTYIUICHUH €CTh PSAJ] IPHYHH, B YACTHOCTH, MO-
JUTHYECKHE, SKOHOMUYECKHE M HPABCTBEHHO-TICHXO-
JIOTUYECKHE.

Cpenn SKOHOMHUYECKHX IPHYHH, CIIOCOOCTBYIO-
MUX YKJIOHEHUIO OT YIJIAaThl HAaJOTOB, CTOMT IPHU3HA-
BaTh yXyAlLIeHHE (UHAHCOBOTO IOJOXKEHUS XO3SH-
CTBYIOIIMX CYOBEKTOB, CHUKEHHE TIaTEXKECIIOCOOHO-
cTH OM3Heca M CHI)KEHHUE JI0XOJ0B HaceleHus [12, C.
151-152]. XozsiicTBytomue cyOBEKTHI CTPEMSTCS CO-
XPaHUTb CBOM JIOXO/IbI B TIOJIHOM 00BbEME.

B kauecTBe MONUTHYECKUX MPUYUH JJISI YKIIOHE-
HUS OT YIUIaThl HAJIOTOB CTOUT IIPU3HABATh (PUCKAIIb-
HYIO ITOJIUTHKY, KOTOpasi POBOANTCS HAIIUM TOCyiap-
CTBOM B OTHOIIECHUHN XO3SIHCTBYIOIUX cyOBekToB. [1o-
BBIIIIEHNE HAJOTOBBIX CTABOK NPHUBOJHUT K TOMY, YTO
NpeANpPUHUMATENN HETaTUBHBIM 00pa30M OTHOCSTCS K
TOCYAapCTBEHHON BJIACTH M TEM CaMbIM CTPEMSTCS K
YKIOHEHHIO OT yrutatsl Haoros [13, ¢. 300-304].

HecoBepiieHCTBO MPOBOANMOr0 HaJIOrOBOI'O KOH-
TPOJISl IPU3HAETCS] B KAYECTBE OPraHU3alMOHHON MpH-
YMHBI JJISl YKJIOHEHHs OT yIUIaThl HajoroB. To ecTh
(hakTHYECKH, HAIOTOIUIATE bIMKH YKa3bIBAIOT HE MOJI-
HBIE JaHHBIE 00 00BEKTAaX HAJIOr000J0KEHHUSI, TEM Ca-
MBIM YXOJIsl OT MX Hajoroobnoxenus. Hegocratounas
MOATOTOBKA OyXTrajlTepoB OpraHU3aLUi 110 HAJIOTOBBIM
BOIIPOCAM IPHU3HAETCSI OJJHOW M3 NPUYUH YKIOHEHUS
OpraHu3alKy OT YIatsl Hayoros [7, ¢. 186-190].

B kavecTBe MpUYMH YKIOHEHHS OT yIJIaThl HAJIO-
TOB CTOMT NPU3HAaBAaTh U MOpaJbHbIE NMPUYMHBI [1, C.
136-141]. To ecTh HANOTOMIATENBIINKN U3HAYATIHHOTO
HE FOTOBBI IUIATUTH B OIODKET JICHEXKHBIE CPEJICTBA M3
cBoux J10x07108 [10, €. 266-268].

B 00001meHHOM BHIE BCE PUIWHBI YKIOHSHHUS OT
yIJIaTsl HAJIOTOB MOXHO IIOJPA3[EIUTh HA CIEIYIO-
mue:

-yXyaueHne (UHAHCOBOTO IOJOXKEHHUS XO03sii-
CTBYIOIIETO CyOBEKTa;

-CHI)KEHHUE TOXO0JI0B HACETICHHUS;

-HeZJ0paOOTKH HAJIOTOBOTO 3aKOHOIATEIILCTBA;

-OTCYTCTBHE CTUMYJIHPYIOUINX YCIOBHHA IS
o0ecriedeHnsT KOHKYPEHTOCIIOCOOHOCTH.

OCHOBHBIMH CTHIOCO0aMH YKJIOHEHHS OT YIUIATHI
HaJIOTOB CTOUT MPU3HABATH CIIEAYIOIIHUE:

- co3anue (HUPM - OJHOJHEBOK, C IIOMOIIBIO KO-
TOPBIX MPOUCXOIUT TOJTydYeHHE HEOOOCHOBAHHBIX BBI-
rox. [Ipennpusitie 4TOOBI TOJyYUTh HEOOOCHOBAHHYIO
BBITO/IY 3aKJIFOYAET IOTOBOPHI C JIUIIOM, HE UCIIOJHSIO-
LIMM HaJIOroBbIe 00s3aTenbeTBa. OJHAKO KOHTPAareHT
HE HCIIONHSIET JOTOBOP, a JIUIIE TOoJaeT He0OX0TUMBIe
MIEPBUYHBIC JTOKYMEHTHI, ITOATBEPXKAAIONINE OCY-
[ICCTBJIICHHBIC ONepanuu. st moBBIIIeHNsT IPpHOaBOY-
HOW CTOMMOCTH TPOAYKIIMH U MHUHUMH3AINN HAJOTO-
BOIl Harpy3KU. DTOT METOJ MPUMEHSTCS Yallle BCETO B
cllydae ¢ TOoBapamH, 00JIaJlal0IIMMK HauMEHBIIEH ce-
6ecronMocThio. [Ipon3BoanTENH IPOJAET TPOIYKIHIO
[0 IIeHaM, 3a4acTyI0 PaBHBIM CeOECTOMMOCTH, JIMILY,
KOTOpO€ HE HCIIOJIHSET CBOM HAJOroBble 00s3aTeib-
ctBa. Dupma - «0THOJHEBKA» COBIBAET TOT JKE MIPOAYKT
1o OoJiee BHICOKOHW LIEHE JIUILY, KOTOpPOE MepenpoaaeT
yke moTpedutensam. TeM caMbIM OCHOBHAsI HaJIOTOBast
Harpy3Kka majaer Ha QUpPMY — «OIOHOTHEBKY» [14, C.
262-265].

CrnenyromuM crocoO0M YKJIOHEHHS OT YIUIATHI
HAJIOTOB MIPHU3HACTCS Pealn3anus HeABIKUMOCTH. JKe-
JAIOIIKe TPHOOPECTH HEIBMKUMOCTH 0OpamaroTcs B
COOTBETCTBYIOILIEE areHTCTBO M 3aKIIOYAIOT JIOTOBOP.
ATEHTCTBO HEJIBIDKUMOCTH HAaBSI3BIBaE€T MpuoOpeTa-
TEJI0 Pa3jIMYHbIE YCIYTH, CBA3aHHbIC C OIIATOW M-
Ibsl. B CBSI3M ¢ yeM HaJoroBble 0053aTENbCTBA HE BhI-
HOJIHSIIOTCS B OJTHOM o0beme. 11npoko ucrnons3yercs
cXeMa, CBS3aHHas C 00s3aTeIbHBIM CTPaXOBaHUEM HH-
BECTHIIHOHHBIX PUCKOB. CTOMMOCTB JKHIIbS TTO/Ipa3ie-
JSeTCS Ha CTOMMOCTh HMHBECTHIIMOHHOTO B3HOCA U
CyMMy CTpaxoBoil mpemuu. JIumo, mpuoOpetaromiee
KIIBE, O0SM3aHO 3acTPaxoBaTh WHBECTUIIMOHHBIC
pucku. CTpaxOBaHUIO B 3TOM CIIydae IOUIC)KUT PUCK
TPETHUX JIUII, T. €. arCHTCTBA HEABUKUMOCTH.

Tpya MHBaIMIOB B OpraHU3alMd TaKXKe MOMKET
HCIIOJNIb30BaThCsl B KAUECTBE CIOCO0A JUIsi YKIOHEHHUS
OT yIuiaThl HajoroB. Tak, HarpuMmep, B cliydae TpyIo-
YCTPOWCTBA WHBAJIM/IOB OpPTaHHU3aIsi OCBOOOXK/IAETCS
OT YIUTaThl HAJIOTOB Ha J00AaBIIEHHYIO CTOMMOCTb. 3a-
YacTyl0 OpraHW3alliyd HAaHUMAIOT Hapoj IO JI0rOBOpPY
AyTCOPCHHTA, B CBSI3H C YeM, HCKYCCTBEHHO yKa3bIBaeT
Ha TO, YTO MPOAYKIMS NPON3BEIeHa UMEHHO pabOTHH-
KOM MHBAJIMJIOM U TPEOYIOT JIbIOTHI B JaHHOH cdepe.

CTOUT OTMETHUTH M 3aKOHOJATEIIbHbIE N3MEHEHUS
2019 roga, xorga ObUT BBEIEH CIIELMANILHBIA HaJoOr
«Hanor Ha mpodeccruoHaNbHBIN J0X01». B CBsI3U ¢ uem
paboromarenu ctaau opopMIIATE CBOMX paOOTHUKOB B
Ka4yecTBE CAMO3AHATHIX M TEM CaMBIM CHIKATb ypO-
BEHb OILIaThl HAJIOTOB 3a paboTHHUKOB [4, C. 9-13].
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[IpakTHKa CBUAETENLCTBYET O TOM, YTO B OOJIB-
HIMHCTBE CIIy4aeB, YKJIOHEHHE OT yIIJIaThl HAJIOTOB OCY-
IIECTBIIIETCS JTMOO B pe3yJIbTaTe COKPHITUS IOJTydae-
MBIX JIOXOZIOB HAJIOTOIUIATEIbIINKAMH, JIN0O B pe3yIib-
TaTe 3aHIDKEHHUs JOXOJOB, WJIM HEYYTEHHOCTh
OTIIETBHBIX 0OBEKTOB HAIOTO00I0KeHU [8].

B kadecTBe HEraTHBHBIX MOCIEACTBUI, BO3HUKA-
IOMUX B pe3yibTaTe YKIOHSHHS OT YIUIaTHl HAJIOTOB,
CTOUT OTMETHUTH CIIETYIOIIHE:

- mectaOmim3anus [EHOBBIX OTHOIICHUH H PHI-
HOYHOU KOHKYPEHLIUH;

-COKpaIl[eHNE HAJOTOBBIX BHIILIATHI, HE MOJTY4eH-
HBIX COOTBETCTBYIOIUM OFOJI)KETOM CTpPaHBI;

- HapyLIeHUe MPUHINIA COLUAIbHON CIpaBe -
BOCTH;

- CHW)KEHHE YCTOWYHNBOCTH OIOPKETHON CUCTEMBI;

-CO37JaHHEe HECTaOWIBHOCTU B IONUTHYECKOH U
COLMANILHOU cepe 00IIecTBa;

-pa3BUTHE TEHEBOTO CEKTOPa SIKOHOMUKH;

-pOCT OpraHW30BaHHOM mpecTymHOCTH [3, C. 107-
110].

Ha ceromusmHmii MOMEHT Hallle TOCYAapCTBO Be-
JICT aKTUBHYIO OOPBOY C JIMIIAMH, YKIOHSOITHMUCS OT
yIuIaTel HajoroB. IIpexxae Bcero, MpOUCXOANUT COBEp-
IICHCTBOBAaHUE JIEHCTBYIOIIETO 3aKOHOJATENbCTBA,
y)KecTodast TeM CaMbIM, CUCTEMY HaKa3aHUH 3a JOIy-
HICHHBIC HapyeHus [6, C. 146-148]. Tak, B uacTHOCTH,
rOCyJapCcTBO aKIIEHTHUPyeT BHUMAHHE Ha Ipeaympe-
JKICHUN W TPECEYCHUH BO3MOXKHOTO VKJIOHEHHUS OT
ymaThel Hanora. [To Mepe Heo0X0IUMOCTH IPOUCXOIHUT
COBEpPILICHCTBOBaHHUE IIPAaBOBOI 0a3bl. YCTpaHEHHUE
HAJIOTOBBIX Jla3e€eK — JOCTaTOYHO BaXKHBIN MpOIIecC,
TaK KaK HaJMYUe IPOPEeX B 3aKOHONATEIBCTBE O HAJO-
rax u cOOpax W XOpoIllee YMEHHE HaJOTOILIATEIbIIN-
KOB MMM TIOJIb30BATBCS SIBIISIETCS NMPUYMHOW 3HAYM-
TEJIBHOTO KOJIMYECTBA CIIOPOB HAJIOTOBBIX OPTaHOB U
HaJIOTOILIATENBITUKOB [2, C. 137-140].

IToaTOMy, YKIOHEHHE OT YIUIaThl HAJIOTOB CTOHT
MpHU3HABaTh JIOCTATOYHO CEPhE3HON MpoOIeMon ams
SKOHOMHYECKOTO Pa3BUTHUS JIFOOOTO TocyaapcTaa. bes-
YCIIOBHO peIICHHE TaHHOU MPOOIIEMBI B ITOTHOM 00B-
eMe JIOCTAaTOYHO CII0KHO, BO3MOXKHO, 94TO pa3paboTaH-
HBIE MeEpBl OyIyT CIOCOOCTBOBAaTh MHUHHMH3ALUU
HapymeHnid B HamoroBoit cdepe. LlemecoodbpasHo mo-
BBIIIATh HAJIOTOBYIO KyJbTYpy M HAJIOTOBYIO JWCIIH-
IUTMHY CPear HAJIOTOILIATEIbIINKOB HAIIeTO Tocyaap-
cTBa. bonee TOro, CTOUT 3aMETUTh, YTO BBUAY IKOHO-
MHYECKHUX CaHKIHUH, KOTOpble BBEJCHBI B OTHOLICHUU
HAIlleTO TOCyJapcTBa, HAJIOTOBYIO cucTeMy Poccum
HEJb3s MPU3HATH ) PEKTUBHOM, 0COOEHHO B YACTH TTO-
MOJTHEHHUS OFOJKETOB 3a CUET MOCTYHAIOIINX HAJIOTOB.
V3kecToYeHHe HAaIOTOBO IMOJIMTHUKH IIPHUBOAUT K TOMY,
YTO KKIBIH TpeTHH cyObEeKT XO3sHCTBYIOLIEH Ies-
TEJILHOCTH CTPEMHTCSI YKJIOHUTHCS OT YIUIATHI HAJlo-
TOB.
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PEAJIM3AIIMS CUTYAITMOHHOI'O TOJIXO/IA B PACCJIEJJOBAHUHA ITPECTYIIJIEHU,
CBA3AHHBIX C HOCPEJHUYECTBOM BO B3ATOYHUYECTBE
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I. T. Trubilin Kuban state agrarian University,
Russia, Krasnodar

IMPLEMENTATION OF THE SITUATIONAL APPROACH IN THE INVESTIGATION OF CRIMES
RELATED TO MEDIATION IN BRIBERY

Annomayusn

B 0annoii cmamve paccmampusaromes cnedcmeentvle cumyayuu, 603HUKAOWUe Ha NEPEOHAYAIbHOM Imane
Ppacciedo8anus npecmynieHull, C653aHHbIX ¢ NOCPEOHUYeCMBOM 80 83AmoyHuYecmeae. Mcxoosa u3 munuyHwix cieo-
CMBEHHBIX CUmMyayuil paspadamviéaemcs 0anbHeluull niax pacciedoganus. [Iokazano 3navenue cumyayuoHHO20
no0xX00a 0151 NPABONPUMEHUMENLHOU OessMEeNbHOCIU HO PACKPLIMUIO U PACCIe008AHUI) NOCPEOHUUEeCMBA 80 351~

moy4Huyecmee.
Abstract

This article examines the investigative situations that arise at the initial stage of investigation of crimes re-
lated to mediation in bribery. Based on typical investigative situations, a further investigation plan is developed.
The significance of the situational approach for law enforcement activities on disclosure and investigation of

mediation in bribery is shown.

Knrouesoie cnoea:paccnedogaﬁue npecmynﬂeyuzl, nocpeduuqecmeo 60 63AMmMoYHU4Yecmee, credcmeenmvle Cu-

myayuu, CUMmyayuoHHbLil ROOX0O0.

Keywords: the investigation of crimes, mediation in bribery, the investigation of the situation, the situational

approach.

OnmHOIl M3 TIJIaBHBIX SKOHOMHYECKHX HpoOJieM
XXI Beka, 10 MHEHHUIO aBTOPa, ABJSETCS KOppymius. B
Poccun oHa 0YeHbP MHOTOTpaHHA. YTOJIOBHOE 3aKOHO-
JaTesnbeTBo PO mpenycMaTpuBaeT HECKOIBKO COCTa-
BOB IIPECTYIUICHUIN KOPPYNLUOHHON HAaIIPaBJIECHHOCTH.
IIpexx e Bcero, 3T0 Jada U TMOIyYeHHE B3ATKH, a TAKKe
COBCEM «HOBOE)» MPECTYIUIEHUE [T HaIlleH YyTOJIOBHO-
MPaBOBOM CUCTEMBI — IOCPEAHUYECTBO BO B3SITOUHUYE-
CTBE, OTBETCTBEHHOCTh 3a COBEPIIEHHE KOTOPOIo
npegycmotpeHa cT. 291.1 YK P® [1]. CornacHo ume-
IOIMMCs JaHHBIM ['eHepanbHON mpokypaTypsl PO, B
2018 rogy no cpasHenuto ¢ 2017 rogom 4ucio 3aperu-
CTPUPOBAHHBIX NPECTYINICHUI JaHHON IPYMIbI yBEIIU-
gminock Ha 3,4% u coctaBwiio 12,5 Teicsau [2]. T'nas-
HBIMH TIPUYHHAMH MIAPOKOTO PACHPOCTPAHEHHS KOp-
pynmuun B Poccum  ABIAETCS  HECOBEPILIEHCTBO
POCCHIICKOTO 3aKOHOJNATENILCTBA, HU3Kas IpaBOBas U
MOJUTHYECKAs KyJIbTypa rOCy JapCTBEHHBIX CITY KaIllUX
U KOpBICTHasl 3auHTepecoBaHHOCTH [3]. Mcnonb3ys B

KOPBICTHBIX LIEJISIX CBOM CITY>KEOHBIE TIOTHOMOYHS, YH-
HOBHUKH JIONMYCKAIOT HApYUICHHs] KOHCTUTYIMOHHBIX,
AJIMHHUCTPATUBHBIX, (DMHAHCOBBIX, YTOJIOBHO-NPABO-
BBIX HOpM [4]. I'TaBHOM OTIMYNTEIHHON YEePTOH JIHU-
HOCTH TIPECTYIHHUKA SBISIETCS €ro AeOpMHPOBaHHOE
HpPaBCTBEHHOE W [IPaBOBOE CO3HaHUE [5].

ITocpenHMUeCTBO BO B3SITOYHHYECTBE IPEJICTAB-
nsieT co0oH (haKT HETTOCPEACTBEHHOMN Nepeiaun B3sITKA
(IpeMeTOoB, YCIyT U BBITOIBI) IO TIOPYYEHHUIO 3auHTe-
PECOBAaHHOTO JIMIIA (B3ITKOAATEIS, B3ATKONOIyYaTest)
WJIN MHOE COAEHCTBUE YKa3aHHBIM JIMLAM C LEJIbIO J10-
CTH)KEHHS COTJIAIIEHHs MEXy HUM II0 BOIPOCY Jayu
u nonyudeHus B3iaTku. CornacHo n. 13.2 IloctanoBne-
Hus [lnenyma BepxoBHoro Cyma P® «O cymeGHO
MIPAKTHKE TI0 JIEJIaM O B3ITOYHUIECTBE U 00 MHBIX KOP-
PYIIMOHHBIX MPECTYIUICHUAX», IPECTYIUICHUE CUUTa-
€TCsl OKOHYCHHBIM C MOMEHTA TOJIydCHUS] [IEHHOCTEH
TTOCPETHUKOM OT B3ATKOHATeNs [6].
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O0001ICHNE MaTEepPHUAIOB CIICACTBEHHOM U Cy1e0-
HOM MPaKTHUKH, a TAK)KE HAYUHBIX CTaTel B IEpUOIUYE-
CKUX MEYaTHBIX U3JaHUAX T03BOJIUIO aBTOPY CHAENaTh
BBIBOJI O HEOOXOMMOCTH HCIIOJIB30BaHUS CUTYaIlHOH-
HOTO IOJX0/a B paccieI0BaHUU MPECTYIUICHUH, CBS-
3aHHBIX C TOCPETHIMYECTBOM BO B3ITOUYHHUICCTBE.

CHUTyaIliOHHOCTb B CIICACTBEHHOH NESITEIbHOCTH,
ucxons u3 yreepxkaenuii 1. A. KonrsutoBa, 0603Hagaer,
YTO «B TpOIIECcCe pacciieIOBAaHUS MPECTYIUICHUS HEO -
HOKpATHO MPHUXOTUTCS OIPEIEIIATh KaKhue CPeICcTBa U
preMbl OOHapyXeHHs OO HCCIeTOBaHHS JIO0Ka3a-
TEJILCTB MOYKHO MCIOJIb30BaTh B JaHHOI 0OCTaHOBKE»
[7]. W3ydyeHueMm clenCTBEHHBIX CUTyallUii B pa3HOE
Bpems 3anumanuchk A.H. Konecuuuenko, A.P. Patu-
HoB, A.H. Bacunwes, H.I1. SI6nokos, T.C. Bomuerkas
I'.A. MarycoBcKkuil U Ap. U3BECTHBIE OTEUECTBEHHBIE
kpumuHanuctsl [8; 9; 10; 11; 12; 13]. T.C. Bomuenxkas
TIOJ] CIIEICTBEHHOH CUTYyanyei IOHUMAaeT «CTETICHb HH-
(hopManMOHHON OCBEIOMIICHHOCTH CJIEZIOBATENS O
npecTyruieHun» [ 12]. YdaeHsle npemioxuiu Ooree M-
POKO TOJIKOBATh MOHATHE CUTYallHOHHOTO METO/Ia, pac-
MPEJCTTUB ero NeiicTBHE Ha caMO TO3HAaHHE MPECTYI-
HOH [IeATeNBbHOCTH, KaK Ha JWHAMHYHO pa3BUBAIO-
muiics 00beKT KPUMUHAIHCTHKH.

Benymuii kpumunanucr JL.A. Jlpankun cuuran,
YTO MOHATHE KPUMHHAJIBHBIX CUTYyallUil COBMAjaeT C
MOHATHEM KPUMHHAJIUCTUYECKONH  XapaKTEePUCTHKH
npectyruieHuit [14]. OmHako pacmpocTpaHeHHe aei-
CTBHSI CHTYAIIHOHHOTO TOAXO/a Ha CUTyallud KPUMHU-
HAJILHOTO 3HAYCHUS HE IPEISITCTBYET UCTIOIE30BaHHIO
KPUMHHAIACTHYECKOW XapaKTEPUCTHKH IIPECTYILIE-
HUH B TOpsnKe MHPOPMATUBHOHN Oa3bl JUIS BBIIBHIKE-
HUS CJICICTBCHHBIX BEPCHIA C IIEIBI0 PACKPBITHS H pac-
CIIEZIOBaHUS KOPPYIIIMOHHBIX IPECTYIUICHUH, OCO-
OEHHO TeX, KOTOpBIE COBEPIIEHBI B YCIOBHAX
HEOYEBUTHOCTH (KPUMHUHAINCTHYECKH CIOXHBIX Ipe-
CTYIUICHHIN).

IlepBoHauanbHBIN 3Tan paccieioBaHUs MOCPE-
HHYECTBA BO B3ATOUHHUYECTBE COCTOUT M3 TPpeX Hanbo-
Jiee 3HAYUMBIX HH()OPMAIIHOHHEIX OJIOKOB:

1) ompeneneHue TUMMYHBIX CIIEJACTBEHHBIX CUTY-
aIyii, BOSHUKAMOIINX Ha IEPBOHAYAIEHOM JTaIle pac-
CJIEZIOBaHUH MTOCPEITHUYECTBA BO B3ITOYHHICCTBE;

2) BBUIBMKEHHE THUIHMYHBIX BEpPCUH, BBIOOD
HanpaBJIEHUH pacciel0BaHUl;

3) ompemeneHHe OCOOCHHOCTEW TaKTHUECKOW
OTIepaliy 10 33AeP>KaHUI0 C MOJMYHBIM JIHIA, TTO10-
3peBaeMOoro B MOCPETHNIECTBE BO B3ATOYHUIECTBE.

Knaccudukarus ciieZicTBEHHBIX CHTyalui, BO3-
HUKAIOIMX Ha IEePBOHAYAIBHO ATAlle PacCiieOBAHUS
MOCPETHNYECTBA BO B3ATOUYHHMUECTBE TPAKTYETCS yde-
HBIMU NO-pazHOMy. VX MOKHO pa3ienuT Mo clIeayro-
MM OCHOBaHUSIM:

1. B 3aBHCHMOCTH OT UCTOYHMKA TIOJIyYESHUS HC-
XOJHOW MH(pOPMAIHH:

- 3asBJICHUE O (haKTe MOIYyYCHHs B3ATKH IIOTY-
MIIO OT TpakJaHWHA B CIELHUATU3UPYIOUUIl paBo-
OXpaHUTEIb OPTaH, IPH ITOM:

a) TPaXJaHWHY MOCTYIIHIIO MPEUIOKEHUE OT TO-
CpPEeIHHKA OCYIIECTBUTHh IE€peNady B3ATKH KOHKpPET-
HOMY JOJDKHOCTHOMY JIHILY;

0) KOHKPETHOE IOJHKHOCTHOE JIMIO Tpensiaraet
«3asiBUTENIO» MEepeaTh B3ATKY Yepe3 MOCPEAHUKA;

- 3asBJICHUE O (paKTe aud B3ATKU MOCTYIIHIIO OT
KOHKPETHOI'0 JJOJPKHOCTHOTIO JIMIA, KOTOPOMY aJpeco-
BaHO MpPEIJIOKEHUE OT B3SATKOAATENS WIN MOCPETHUKA
MIPUHATH 32 PEHICHHUE OMPEICICHHON «IPOOIEMBD» Jie-
HEKHBIC CPEJICTBA WM MHBIC OJiara;

- (hakT MMOCPETHNIECTBA BO B3ATOYHHICCTBE YCTA-
HOBJIEH COTPYJHUKaMU IPaBOOXPAHUTENBHBIX Opra-
HOB U3 COOCTBEHHBIX «JIMYHBIX)» HCTOYHHUKOB;

- CBE/ICHHUS, YKA3bIBAIOLME HA IOCPEAHUYECTBO B
KOPPYIIIMOHHOH cepe moaydeHsl aHoHUMHO 13 CMU
WA UHBIX CPEICTB TeNe(OH MIN Tele KOMMYHHKATHB-
HOMH CBS3U.

2. B 3aBUCMMOCTH OT yCIIOBHI MONY4YEHHUS IEPBO-
HavyaJlbHbIX JaHHBIX:

- MpoleN JJIUTENbHBIM MPOMEXKYTOK BpPEMEHHU
MEXIY COBEPIICHHEM MTOCPETHNUECTBA U BBISIBICHUEM
KPUMHHAIUCTUYECKUX TPU3HAKOB JIAHHOTO COCTaBa
MPECTYIUIEHUS, NIPU 3TOM I003PEBAEMBbIE OTKA3bIBa-
10TCS OT COACUCTBYS;

- B3ATKOMOJNYYaTelb W (WiIM) HMOCPEIHHK 3amep-
JKaHbI 110 3asIBJICHUIO B3ITKOAATENS;

- B3ATKOIATEIh U (MJIH) TOCPEIHUK 3aepKAHBI IO
3asBJICHUIO B3SITKOMOIYJaTes;

- B XOJIe OIpENeNeHHBIX MPOBEPOK CO CTOPOHBI
MPaBOOXPAHUTENLHBIX OPTaHOB BBISIBICHBI  CYIIIE-
CTBEHHbBIEC HAPYIICHUS] aHTUKOPPYIIIMOHHOTO 3aKOHO-
JIaTeIbCTRA.

T.C. Bomgerkas 0OTMETUNA, YTO «KPUMUHAJIBHBIC
CUTyallid, COCTABIIOMINE KPHUMHHAIBHOE COOBITHE,
OTpaXkaroTcsl KaK B MaTepUalbHbIX ClieaX, TaK U B CJie-
JlaX MJICabHBIX - MBICICHHBIX 00pa3ax COOBITHS Ipe-
CTYIUIEHUS] B CO3HAHMU YYACTHUKOB KPHUMHUHAJIBLHOTO
coOBITHS (TI0I03pPEBAEMOTO, TPECTYITHUKA, CBUACTE-
neit-oueBuanes)» [15]. [Ipu mocpenauuecTBe BO B3s-
TOYHUYECTBE BOCIPUATHE HUCATBHBIX CIEIOB MOMO-
raeT MPOBECTH MBICICHHYIO PEKOHCTPYKILHUIO ATANOB
MPECTYMHOTO COOBITHS, ONTHUMAIBLHO OPTaHM30BaTh U
CIUTAaHMPOBATH JajibHEWIIIee paccie0OBaHue MPEecTyI-
JICHHS, OCYIIECTBUTH IPAKTHUECKYIO PEATHU3aLNIO OTIe-
PaTUBHO-PO3BICKHBIX MEPONPUATUN U CIEACTBEHHBIX
JeictBuil. Peanuzanus cuTyallmoHHOTO MOJX0Aa CIO-
COOCTBYET WCCICIOBAHUIO II03HABAEMOTO COOBITHS
MPECTYIUIEHHS BO B3aUMOCBSI3U U JUHAMMKE COCTABIISA-
IOIUX €r0 KpUMUHAJIbHBIX CUTYallMi U CUTyalui pac-
cienoBaHus [16].

B 3aBucUMOCTH OT CIIOKHUBLIEHCS CIIEICTBEHHOU
CUTYalluy COTPYIHHUK BBHICTPAMBAET IJIAH OCYIIECTBIIE-
HUS JaTbHEHIINX CIEICTBEHHBIX M WHBIX ONEPATHBHO
- PO3BICKHBIX MEPONPUATHUH, IPpENYCMOTPEHHBIX Dene-
panbHBIM 3akOHOM Nel44-®3 «OO6 omepaTHuBHO-PO-
3BICKHOH JesITeTbHOCTHY». Kak TONBKO MOCTyMaeT Co-
oOIIeHHe OT JIUIIA, KOTOPOMY NpEAararoT IepenaTh
B3SITKY WJIM y4acTBOBaTb B KOPPYNLHUOHHOM NPECTYTI-
JICHHW, BO3HUKACT HEOOXOJUMOCTh MPOBEICHUS TIPO-
Bepku. [Ipexie Bcero, COTpyIHUKH 00s3aHBI ONPOCHTH
3asBUTEII 00 0OCTOSATENBCTBAX, CTABIIAX MY H3BECT-
HBIMH, 00 YCIIOBHSIX 3HAKOMCTBA 3asBUTENS C HEIO-
CPEIICTBEHHBIM YYaCTHUKOM TPECTYIUIEHUS (B3SATKO1a-
TeJIeM, B3STKOMOyJdaTeIeM), XapakTepe U CTECIICHH 3a-
WHTEPECOBAHHOCTU 3asBUTENS, €r0 OTHOIIEHUU K
JIMIY, OCYLIECTBIIIOIIEMY KOPPYNLHUOHHYIO IEATENb-
HOCTB, YTO IMEHHO TIOOYIHIIO 3asBUTEIS OOPaTUTHCA B
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COOTBETCTBYIOIIMI opraH. [osicHeHusI, TaHHbIE 3asBU-
TeJIeM MPOBEPSIOTCS B X0/1€ MPOBEACHUS MPOBEPOUHBIX
Y OTNEepPaTUBHO-PO3BICKHBIX MEPOMPUATUN B YCIOBHSIX
cxaroro BpeMeHH. Takke psifi MEpONPHUATUH MOXKET
OBITH TPOBENEH U B OTHOIICHUM aBTOpa 3asBIICHUS,
€CJIN €CTh COMHEHHS B UX MpaBauBocTH. OTHAM 13 ca-
MBIX PaCIPOCTPAHEHHBIX MIPOBEPOUHBIX NECUCTBUM SB-
JSIETCSL OIPOC CBHIETENCH M3 YMCia JIHUIl KOHTAKTHPY-
IOIINX C IIPEANOTIaraeMbIM «KOPPYIIIHOHHBIM JTHIIOM.
PanmoHanbHBIM CIIEACTBEHHBIM JEHCTBUEM B KOHKPET-
HOM CJEICTBEHHOM CUTyallUH SIBISIETCS INPOBENCHUE
ouHoM craBku [17;18; 19].

CraHoBJeHHE W pPeOPMHUPOBAHUC CHTYAIMOH-
HOTO MOJAX0Ja B KPUMHUHAIUCTHUKE SIBISAETCS MPEATO-
CBUIKOU Ji1s1 QOPMHUPOBAHHS OCHOB IOPHIUYCCKON TEO-
puu curyanuii. UIMEHHO B 3TOM COCTOUT UHTETPUPYIO-
mas  QyHKOMA ~— KPUMHUHAIACTHYCCKOW  TEOpUH,
obecreunBaromas HeoOX0oIUMOW HH()OPMAIIOHHOM
0a3oii mporecc T0Ka3pIBaHUS IOPUINICCKHAX (akToB. C
TOYKH 3PCHUS CUTYAIlHOHHOTO ITOJIX0/a IPOIECC pac-
CIIeZIOBaHUS TMPECTYIUICHUH, CBA3aHHBIX C IOCPEIHU-
YECTBOM BO B3SITOUHHYCCTBE, TIPEACTABISICT COOOM BBI-
COKOOPIraHW30BAHHBIA CIIOCOO paspemicHus Ciel-
CTBCHHBIX CUTYaIIHH, BO3HHUKAIOIIUX Ha
MEpPBOHAYAILHOM 3Talle pacciae10BaHusl.
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PRINCIPLE OF JUSTICE IN HOUSING LAW

Annomauusn

B cmanve pacemampusaromcs 60npocsvl peaiuzayuu npurnyuna cnpaeeaﬂueocmu 6 JHCUTUUWHBIX NPABOOMHO-
WeHUAxX, 6 yaCmHocmu, npu evicelerHuu epamcdaH U3 IACUIbLX I/IOMEWEHMZZ. O6pau¢eﬁo GHUMAHUE HA nepeKkpewu-
6a10u;udc;1 xapakmep 63aUMOOCUCMBUSL OAHHO20 npuHyuna ¢ npunyunamu paeeHcmed, Heobxooumocmu obecne-
YEHUsl 60CCMAHOBIERUS HAPYULEHHBIX HCUTITUUWHBLX npae U Hedonycmu/vzocmu npou3eo0IbHO2O JIUWEHUS JfCUuruula.

Abstract

The article discusses the application of the principle of justice in housing relations, in particular, when evict-
ing citizens from residential premises. Attention is drawn to the intersecting nature of the interaction of this prin-
ciple with the principles of equality, the need to ensure the restoration of violated housing rights and the inadmis-

sibility of arbitrary deprivation of home.

Knwuesvie crhosa: npuHyun cnpaeedﬂueocmu, HCUTITUWHOE Npaso, npaso HA JHCUiIUUe, 8blCeleHue U3 HCuio2o

nomeujeHus, 3J10yn0mpe6ﬂenue npasom.

Keywords: principle of justice, housing law, the right to housing, eviction from housing, abuse of law.

CrpaBe/UIMBOCTh B CBOUX TpyJax OMpeAessuiv
emle ApeBHUE (GUIIOCO(BI, TOITOMY YMECTHBIM OyneT
MPOCIICANTh TIOHHUMAaHUE CHPaBEITUBOCTH Kak (priio-
co(ckoe TIOHATHE U €TO CBSI3b C CO3HAHKEM, a 3HAYUT,
H C TIPAaBOCO3HAHUEM, UTO, B CBOIO OUYEPE/Ib, HANIPSIMYIO
CBSI3aHO C IIPAaBOM B OOIIIEM CMEICTIE.

ApHCTOTENb, 3aTparuBas BOIIPOC CIIPABEIUBO-
CTH, JENIWI €€ Ha YPaBHUBAIOIIYIO M pacHpemelsio-
myio. B ocHoBe ypaBHMBarollel CHpaBeIJIMBOCTH
OBIJIO paBEHCTBO B O0JIaJJaHUM WIIM TOJH30BAaHUM Ka-
kuMu-1100 O6maramu. B ocHOBe ke pacmpesenstomeit
CIPaBEIJINBOCTH JIEXKANO paclpeielieHue 1Mo JOCTOUH-
CTBY, B YEM ApI/ICTOTeJ'H) BUACT CYTh CIIPaBEIJIMBOCTH
[1].

CrpaBeuTBOCTS, 10 MHeHUIO [InaTtona, Tpedyer,
«4TOOBI HUKTO HE 3aXBaTHIBAI UY)KOTO U HE JIUIIAJICS
cBoeroy» [1].

CropaBeuBocTh, 0 ['eremo, mMena rocynmap-
CTBCHHO-3aKOHOJAaTEeIbHOE MPOUCXOKIAcHHE. Mcxons
n3 no3unmu ['erens, «cBoboma, mpaBo, CIpaBeIH-
BOCTH HeﬁCTBHTeHBHBI JIMIIb B TOCYyJapCTBE, COOTBET-
CTBYIOIIEM Hjlee rocyaapcTBay [2, c. 24].

Takum 00pa3om, UCXOIS U3 M3TO0KEHHBIX IMO3H-
A BUIHO, YTO OAHU U3 (uaocodor ompemersuin
CIPaBENIMBOCTD KaK PAaBEHCTBO, APYIHeE XKe MUCAIH O
CHpPaBENTMBOM PACIPEICICHUH, OJHAKO HE OTpHUIas
TIPY 3TOM PaBHOH CIIPaBEUIMBOCTH.

[puHIMI CcnpaBeTUBOCTH, OOHApY>KUBas TeC-
HYIO CBSI3b C SIBJICHUSIMH OOIIECTBEHHOTO OBITHS M CO-
3HaHUSI, POSBISICTCS B TaKUX cepax oOIIeCTBa, Kak,
HAIpUMEpP, COIMATBHO-YKOHOMHUYECKAs, IOIUTHKO-
MPaBOBasi, MOPATbHO-3TUIECKASL.

ITo muenuto [aBurtamze M./, cnpaBemsinBoCTb
MOHUMAETCS B TOM, YTO, BO-TIEPBBIX, HUKTO HE JOJDKEH
MOCATHYTh Ha IyXXYI0 COOCTBEHHOCTD, T.€. 3aXBATUTh,

OTHATh, YHWYTOXXUTh WJIHM MOBPEAUTH YYXKYyIO COO-
CTBEHHOCTb, U, BO-BTOPBIX, HUKTO HE JOJKEH OBITh JIU-
IIeH cBoel 3aKOHHOM cobcTBeHHOCTH [3, ¢. 137].

Hcxonsg n3 TOro, 4To MPHHLUI CIIPABEIMBOCTU
CBsI3aH C OOIIECTBEHHBIM CO3HaHWEM, BRXHBIM TIpe[-
CTaBIISIETCA BBIIEINUTH CBS3b U C IPABOCO3HAHMEM, I10-
CKOIIbKY ITOHATHUE NIPABOCO3HAHUS B HBIHENIHEN OTeue-
CTBEHHOH HayKe SIBIISIETCS] BUIOM OOIIECTBEHHOTO CO-
3HaHUS, OTpa’karoIiero IOPUINYECKYIO
JEHCTBUTEIBLHOCTH.

ITpuHuMn copaBeJIMBOCTH CYUTAETCS OTIIPABHOM
TOYKOH JJISL PELIEHUS BOIIPOCOB COBPEMEHHOM IOpUAM-
yeckoit Hayku [4]. C JaHHBIM yTBEpXKIEHHEM COTJIacHa
N.A. CMupHOBa, IOCKOIIBKY 10 €¢ MHCHHIO, O€3 IIOHH-
MaHHs ¥ NIPUMEHEHUS NPUHIINIA CIIPaBEAINBOCTH HE
MOTYT pa3pemarbcsi NpoOJIeMbl HPaBONOHMMAHMS,
MIPABOCO3HAHUs, MTPABOTBOPUYECTBA U MPABOIPUMEHE-
Hui [5, c.160].

Janee paccMOTpHUM peann3aluio IpUHIUNA CIpa-
BEUITMBOCTH B JKWJIMIITHOM IipaBe. JlaHHBIA TPUHINII
HMEeT TPSIMOE OTHOILICHHWE K TaKOMY WHCTHUTYTY JKH-
JIUIIHOTO IMPaBa KaK BBICEJICHHE W3 JKHJIOTO TTOMETIe-
HUS, a IMEHHO BBICEJICHHE TpakIaHHHa 0e3 IMpero-
CTaBJICHHA JIPYTOTO >KWIOTO oMeIIeHus. Peus et o
TOM, HAaCKOJBKO CHPaBEJIUBBIM SIBISIETCS BBICEICHUE
rpakaaHiHA 0€3 MPeJOCTaBICHHS IPYroro )KUJIOTO I10-
MEIIEHUs, KOTAa JKUJI0E€ MOMEIIEHUE SIBISIETCS €IMH-
CTBEHHBIM JJIS TpaXKJIaHWHa, U OyJIeT JIM B JaHHOI cu-
TyaluH JeiCTBOBATh NPUHIUI CIIPABEATUBOCTH.

Cnenyer moHuUMaTh, YTO B CIydae HapyLIEHHs
HOPM 3aKOHOJIaTE€IbCTBA, I03BOJISIOLINX BBICEIUTh OT-
BETYMKA M3 JKIJIOTO TOMEIIEeHUs 0e3 MpeoCcTaBIeHUs
JKIJIOTO TIOMEIIEHHS, 3TO OyIeT CIIpaBeUTUBBIM IO OT-
HOIIEHHMIO K MCTIy U TEM, YbH MHTEPECHI HApYyIIAIl OT-
BeTuuK. OJJHAKO €CIIM KUIIO€ TIOMELICHHUE, U3 KOTOPOTO
OTBETYHMKA BBICEISIFOT O€3 MPENOCTAaBICHUS APYroro
JKHJIOTO TIOMELEHHUS, BISETCA €AUHCTBEHHBIM XKUIIBIM
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MOMEIIEHUS JUIS HETO, TO CIIPaBEATUBOCTb CO CTOPOHBI
uctia OyleT HeCIpaBeUINBOCTHIO CO CTOPOHBI OTBET-
gyuka. HekoTopble aBTOpBI, paccMaTpHUBAaIOIIUE BhICE-
JeHue 0e3 MpeoCTaBIICHHs APYTOro )KUIOTo MoMelle-
HUSl, TIPEANIAraloT JUKBUIUPOBATH NAHHBIA MPaBOBOM
HHCTUTYT, U €CTh NMPEIIOKEHHS TI0 CBOe0Opa3HOH ra-
PaHTHU rpakIaHaM B MOJIYYCHHUH IPYTOTO KIIIOTO MO-
MEIIIEHHS ITOCTIC BEICETICHHSI.

B manHOM ciydae cienyeT BEIpabOTaTh TaKOE pe-
IICHHE, IPH KOTOPOM HE HapyIIaIHCh OBI IIpaBa coce-
JIeH MM COOCTBEHHHUKOB JKMJIOTO TIOMETICHHS U B CITY-
yae BBICENICHUST Oe3 NMPeJOCTaBICHHs IPYroro XHUIoro
MOMEIICHUS TpaXKIaHUH He ObUT ObI BHICEJICH Ha YIIHUILY.
Heo0xoxumo 66110 OB pa3paboTath Takoii crocob pas-
pelIeHNs CIIOPOB MIPH BBICEICHUH 0€3 MPe10CTaBICHUS
JPYTOro >KHJIOTO TIOMEIIEHHs, KOTOPbIi Obl ObLT 3a-
KperuieH Ha (eiepaIbHOM YPOBHE C Y4€TOM HHTEPECOB
o0enx cTopoH [6, c.243].

Hanpumep, pemenns cynoB o0 0Tka3e B BEICETIC-
HUH, HO BBIHECCHHUHU IMPEIYyNPESKICHNS HE BCETaa CO-
MIPOBOKAAIOTCS OTPEACICHHBIMUA MEePaMH KOHTPOIIS
VOPEXKICHUS TPABOHAPYIIAIONINX IEHCTBHH OTBET-
YHKa WM €T0 NPUHYKICHUS NIPUBECTH B HaJAJIeKaIlee
COCTOSIHME JKWJIOE IOMelleHHe. B Takux ciydasx
MMeIo ObI CMBICH YCTaHABIMBATh OAOOHBIE MEPHI IIPU
pELIECHUH Cy/a C BRIHECEHHUEM IIPeAYIPEXKICHHUS OTBET-
YHKY, 4TO C OOJIbILIEH BEPOSTHOCTHIO HCIOJIHSIIOCH OBl
OTBETYMKOM B OTJIMUHE OT PEAYIPEKACHUN HallMo1a-
TeJIS WIA COOCTBEHHHKA KUIIOTO TTOMEIICHUS.

[IpuHIMT crpaBeITUBOCTH 3aTParuBacTCs M MpH
BBICEJICHHM WICHA JKIIUIIHOTO KOolepaTtuBa 0e3
MPEJOCTAaBICHHUS APYTOrO JKUIOTO MMOMEIICHHUS B CITy-
yae HEBBIIUIATHI TIOJIHOTO MACBOTO B3HOCA W HEOCBO-
OoxeHns [0TKa3a 0CBOOOKACHHUS | KUIIOTO TIOMeIIle-
HUS (BBHLY €IMHCTBEHHOT'O TOMEIICHHUS JJIs [TPOXKHUBa-
HUs). B gaHHONM cuTyanuu BBICETICHHE wWiIeHA
KooIlepaTiBa 0e3 NPeNOCTaBICHUS IPYroro >KUIIOTO
MOMEIIIEHHUS TaKKe CTOUT MPUMEHSTh JIUIIb KaK Kpai-
HIOI0 Mepy. bojee crnpaBemmBbiM OyneT mpenocra-
BUTb OIIPECIICHHYIO HHANBUAYAIEHYIO PACCPOUKY IS
BBIIJIATHI HAPSTY C KPEAUTOM JIJIsI BEITIATHI Ias B CITY-
yae 0OJBIION CYMMBI HEBBITLIATHL.

Takxum 00pa3oM, 9TO HHCTUTYT BEICEJICHHUS, B TOM
YHCcIie BHICEJICHUs 03 MPEeIOCTABICHUS OPYTOro KH-
JIOTO MOMEUIEHHUS, JOBOJILHO TECHO CBA3aH CO CIIPaBe/l-
uBOCTHIO. C MHCTUTYTOM BBICENICHHS IMEIOT HE MEHEe
TECHYIO CBSI3b TaKH€ BOIPOCHI, KaK HaJUIeKallee ¥c-
MOJIF30BAHNE JKHUJIOTO MTOMEUICHUS 10 HA3HAYCHHIO U
IIpaBa M 3aKOHHBIE HHTEPECHI COCeIeH.

B ciywae ¢ Hamnme)xamuM HCIIOIB30BAHHUEM KH-
JIOTO TTOMEIIIEHHUS PEeUb 3aX0IUT O CIIPABEINTUBOCTH, KO-
ra TMPOMCXOAAT CUTYallMd CO 3JI0YIOTpeOiieHuEeM
CBOMM MpPaBOM IpPH OCYILECTBICHHH HpPEANPUHHMA-
TEJNBCKOH AEATENBHOCTH, KOTOPOE COrTIACHO TPaKIaH-
CKOMY 3aKOHOJATENIbCTBY HE MOXET OCYILECTBIISATHCS
TOJIBKO C 1IeJIbI0 IPUUUHEHHUS BpeJa Jpyromy JIUIy.

OT0, B CBOIO Ouepesb, TAKXKe 3aTparuBaeT U Co-
CE/ICKHEe OTHOIICHHA. AHAIH3UPYS CHCTEeMaTHYECKUE
HapymIeHUs TpaB M 3aKOHHBIX HHTEPECOB COCEHEH,
MOJKHO CKa3aTh, YTO ITO HEOTHOKPATHBIC U TIOCTOSTHHO
MOBTOPSIOIINECS EHCTBUS 1O IMOJB30BAHMIO JKHJIBIM
MoOMeIIeHHeM 0e3 COONIOJCHUS COOTBETCTBYIOIINX
TpeOOBaHUIT HOPMATHUBHO-IIPABOBBIX AKTOB, a TaKKe

IIPaB ¥ MHTEPECOB IPOXKUBAIOIIUX B ITOM JIOME T'Paxk-
naH. Kpome 3T0T0, IpH OCYIIECTBICHNH BEIIHBIX PaB
COOCTBEHHUKH HEIBUKUMOCTH (M YKHJIBIX TOMENICHU
U 3eMEJIbHBIX YYacTKOB) JOJDKHBI COONIONATH 3aKOH-
HBbI€ MHTEpECHl COCelel, a 3HAa4uT, €CTb HEKOTOPbIE
OTpaHUYCHU MPaB COOCTBEHHUKOB. DTH OTPaHUICHUS
mpaB cOOCTBEHHUKOB OyIyT CBO€0Opa3HBIMH TpeOoBa-
HUSIMHU CIIPABEUIMBOCTH B OTHOIICHUU COCEACH.

[TpuHOMT CaMOCTOATETBHOTO U OECIIPEIISITCTBEH-
HOTO OCYIIECTBICHHUS TPAXXIAHCKUX IIPaB IMPOHU3BI-
BaeT KaKAbIH MHCTUTYT HUBWINCTHKU. [ apaHTHPOBATh
JMIy CBOOOJHOE WCIIOJIb30BAHUE IPUHAICHKAIINX
€My MpPaBOMOYHMH MOKHO NP YCJIOBHUH, YTO Oy/eT He
TOJBKO 0OECIeunBaThCSl BBIMOJHEHHE O00sI3aHHOCTEH
WHBIMH YY9aCTHHUKAaMU MPABOBBIX OTHOIICHUH U 3allUTa
OT SIBHBIX MPOTUBOIPABHBIX JIEHCTBHH, HO M Pa3yMHO
OTpaHUYMBATBHCS CBOOOJA peanu3allid NpaB TPETbUX
T, B 3Toi CBsI3M BO3HUKIN pa3HOTIACHs B IPUMEHE-
Huu cT. 10 TK P® [7, c.3-4]. B xauecTtBe npumepa
MOJKHO MPHUBECTH T'PaKIAHCKOE AEN0 O MPEKpPaICHUN
IIpaBa COOCTBEHHOCTH U BBICEIICHUH M3 JKHJIOTO TIOMe-
LIEHUS TU-IPKesl 32 HapyIIeHNne peXUMa THIIMHBL. He-
CMOTpS Ha MPOTECTH MPOKYPaTyphl U KajoObl OTBET-
YHMKa Ha pelleHne cyaa o0 yIOBISTBOPEHUH HCKA aji-
MuHHCTpanuu ropofa IlepBoypanscka CBepAoBCcKoit
obJacTy, mociieHee OLUIO OCTaBJIEHO 0€3 M3MEHEHUS
B BBIIIECTOSIIIIMX MHCTAHIUAX [8].

JlaHHBIN cirydall IOKa3bIBAET, YTO rOCYAAPCTBO B
CBOEM CTPEMJICHUH NEPENHCcaTh 3aKOHBI B YTOAY 4acT-
HOCOOCTBEHHHYECKOMY aCTEKTy 3a4dacTyl0 WTHOPH-
pyeT rapaHTtupoBaHHble KOHCTHTYIMEH coluanbHbIe
IpaBa Tpak/aH, BKIIOYas mpaBo Ha xwinie (cT. 40
Koncrurynun). JInmms rpaxnannHa npaBa coOOCTBEH-
HOCTH Ha €IMHCTBEHHOE XHJIMIIE U BBICEIIUB U3 HETO,
rocyapcTBO (akTUUECKH ClIENIANI0 €ro <JIMIoM 0e3
OTIPEJICIEHHOTO MECTa )KUTENIBCTBAY. IIpu 3TOM KaKkux-
MO0 MOTBITOK W3bICKAaTh WHbIC 3(deKkTuBHBIE Ccpe-
CTBa BO3JICUCTBUSI HA HApPYLIUTENIEH PEXUMA TUILIMHBL
3aKOHOJaTe]eM MoKa He mpenmpuHaTo. Ilpeacrasis-
eTcsl 11eJIecoo0pa3HbIM B pa3bl yBEIHMIUTh pa3Mephl aji-
MHUHHCTPAaTUBHBIX ITPadoB 32 M0100HbIE HAPYIICHHUS,
4TOOBI OTOWTH Yy TpaXkJaH JKeJIaHHe HapyIlaTh MOKOH
coceJien.

OTMedas BBIIICU3IIOKEHHOE, MOXKHO TOHSTB, YTO
0e3 HEKHMX aCIIeKTOB CIIPaBEIJIMBOCTH TPYAHO OynmeT
JOITyCTUTh PAacCCMOTPEHHUE OIPEAeNICHHBIX BOIPOCOB,
BKJIIOYAsi BOIPOCH! JIMIICHHS TpakIaH IpaBa coO0-
CTBEHHOCTH Ha C€IWHCTBEHHOE XXWJIOE MOMEIICHHE M
BBICETICHHS U3 HETO.

Cpeu IPUHIUITIOB XUITUIIHOTO TpaBa, ¢ MPUHIIU-
ITOM CHPaBEJIUBOCTH OOJBIIE BCETO COOTHOCSATCS Ta-
KHe, Kak:

- NPU3HAHUE PABEHCTBA YYACTHUKOB >KMJINIIHBIX
OTHOIICHHWH. OTCYTCTBHE BJIACTH M TOJUMHEHUS, pa-
BEHCTBO BO BJIAJICHNH, NT0JIb30BAHUU M PACIIOPSKEHUHT
B JKWJIMIIHBIX OTHOLICHUSX, @ TAK)Ke PABEHCTBO TPaB U
00s13aHHOCTEH B IpaBax U 00S3aHHOCTSIX MPHU MOJIB30-
BaHMM JKWIBIMH TOMeUIeHusiMUA. Mcxons U3 3TOro
MOJKHO Ha3BaTh CIIPABEIMBBIM PABEHCTBO YYaCTHH-
KOB JKHJIMIIHBIX TPABOOTHOIICHU;

- HEOOXOANMOCTh O0ECIICUCHNSI BOCCTAHOBIICHHS
HapyMICHHBIX JKWINIIHBIX MpaB, KOTOpas SBISETCS
BOCCTAQHOBJICHHEM MOJOXEHHUS, CYLHIECTBOBABILETO A0
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HapymieHus. TakiuM o0pa3om, 3TO MOXHO Ha3BaTh pea-
JM3anel PUHIKIA CIIPaBEIIMBOCTH;

- HEJIOITyCTUMOCTh NPOM3BOJILHOTO JIMILICHUS JKH-
JMIIa, KOTopast MpeJcTaBisieT coO00l 3anpeT JIHIIeHUs
npaBa Ha HJIoe IOMEIEHNE U OXpaHy 3TOro npasa. B
JAHHOM )K€ CIydac CIIPABEAJIMBOCTH OYAET MpOSB-
JATECA B OOBEKTUBHONH M OECHpPHUCTPACTHOHN OIEHKE
TIpH JIMIIeHUH xunuma [9, c.18].

Bce nepeuuncinennple NPUHLMIBI B TOW WIK MHOU
Mepe KacaroTCsl IPUHIIUITA CIIPAaBEATNBOCTH WIN Ooee
MINPOKOTO MOHUMAHHUSI CIIPaBENTUBOCTH.

Beiien3nokeHHOE MO3BOJISIET CleNaTh BBIBOJ O
TOM, YTO NPUHILMUI CIPABEUIMBOCTH M B LIEJIOM CIIpa-
BE/TMBOCTh 3aTParuBacT BCE YKWINIIHOE MPaBo.

B 3akiroueHue cieryer noABECTH HTOTH PacCMOT-
PEHUsI IPUHINIA CIIPABEJTUBOCTH.

[IpuBeneHHbIE TOYKU 3PEHHS Y4YECHBIX-IIPABOBE-
JIOB, aHAJIN3 3aKOHOAATEIbCTBA M MPABONPUMEHHUTEIb-
HOHM NMPaKTHKH MTOKA3aJH, YTO TOJIHOIEHHAs peatn3a-
ST IPUHIIMIIA CTIPABEATMBOCTH BO3MOJKHA JIHIIb TIPH
B3aUMO/ICHCTBUM AaHHOTO NPUHIUIIAMH C WHBIMH OC-
HOBOIIOJIArafOIIMMHU MPUHIUIIAMH KHUJIHIIHOTO 1IPaBa,
B YAaCTHOCTH, C MPUHIIMIIAMU PaBEHCTBA, JOOPOCOBECT-
HOCTH ¥ Pa3yMHOCTH.

Cnucok auTeparypsl

1. Ucropust ¢unocopun mnpaBa U COBpPEMEH-
Hocte. URL:  http://nenuda.ru/dunocodus-npasa-
stranica-3.html (mara o6pamienust 30.12.2019).

2. Terenp ['.B.®. ®unocopus mpaa. M.:
Mgicie, 1990. 524 c.

3. Haeurtamne M./J. IIpaBo u cpaBeamuBoCTS //
Becrauk Mockosckoro ynusepcutera MBJI Poccuu.
2018. Ne 4. C. 134-140.

4. Baiinan B.A. Teopus cpaBeyIMBOCTH: ITPaBO
u SKOHOMHUKA. MoHorpadusi. URL:
https://www.litmir.me/br/?b=600540&p=1 (nara obpa-
menust 29.12.2019).

5. Cwmupnosa .A. K Bonipocy o npuHIHIE cIripa-
BEUIMBOCTH B KIIWIIHOM TmpaBe // CoBpeMeHHBIH
ropuct. 2019. N 3. C. 160 - 175.

6. CwmupaoBa M.A. K Bompocy o Hamiexamem
HCTIONB30BAaHUHN JKUJIOTO TIOMEIIECHUS 110 Ha3HAYCHHUIO
// CoBpeMeHHOe COCTOSHIE aABOKATYPHI U IyTH €€ CO-
BepmeHcTBoBaHMA: COOpPHUK MaTepuaiaoB MexmyHa-
POIHON HayYHO-TIPAKTUYECKO# KoH(epeHuu - Mex-
JYHAapOAHBIX YTEHHWH, MOCBALIEHHBIX 176-IeTHIO CO
nast poxxaenuss @.H. Ilnesako. Mocksa, 21.04.2018 /
Kon. aBropoB. M.: M3natensctBo PAAH, 2019.

7. JlambOaeBa U1.B. KoHCTUTYITMOHHOE TIPaBO Ha
KHMJIMLIE W TIPaBO COOCTBEHHOCTH Ha JKUIJIOE ITOMellle-
HHE: COOTHOIICHNE COIMAIBHOTO M YaCTHOCOOCTBEH-
HUYeckoro actektoB // [Ipobmemsl obecnieueHus, pea-
JIM3alUH, 3aIIUThl KOHCTUTYIIMOHHBIX IIPaB U CBOOOI
gemoseka. 2013. Ne 2. C. 68-73.

8. Cyn npaBoMepHO BBICETIHI IIYMHOTO AU-IDKEsI
u3 KBapTupsl  —  KpalleHuHHHUKOB. URL:
http://www.rian.ru/society/20090304/163858112.html
(mata obpamenus 25.12.2019).

9. Kucssauesa A.O., CmupHoBa 1. A. Uzbsitue
3eMENIHOTO Y4acTKa IO0Ji MHOTOKBAPTUPHBIM JIOMOM,
NIPU3HAHHBIM aBapUHHBIM // AKTyaibHbIE MPOOIEMBI
Tpa’kAaHCKOTO MpaBa OT TEOPHHU K NpakTHKe. Beim. 2:
COopHUK HaydHBIX TPYJOB MarucTpanToB / Koi. aBTo-
pos; Ilox pen. B.B. Kynakosa, C.B. Hukontokuna. M.:
PYCAIHC, 2019.

Jlamwinosa A.H., Heneea A.I10.

cmydenvl 5 Kypca 1opuouteckozo gaxyivmema
Cmeprumamaxcxoeo ¢uiuara bawly
Huwmyxamemoe A.X.

HAYUHBLL PYKOBOOUMENb

cmapwuti npenooasamens PUOUYECK020 paKyibmema
Cmepaumamaxckoeo ¢unuanra bawuly

IMPOBJIEMA ITPAB YEJIOBEKA B COEPE OBPA3OBAHUA

Latypova A.N., Ivleva A.Yu.
5th year law students
Sterlitamak branch of BashSU
Ishmukhametov A.Kh.
scientific director

Senior Lecturer in Law
Sterlitamak branch of BashSU

PROBLEM OF HUMAN RIGHTS IN EDUCATION

Annomauusn

B npedcmasnennoii cmamve paccmampusaemcs CO8peMeRHAs CUCeMa peanru3ayuu npaeg 4yenosexka 8 cgepe
o6pazosanus. Onpedensioncs 0CHOGHble NPOOIEMbl 8 OAHHOU Cepe U paccmMampusaromcs HeKomopbie nymu pe-

wenust 0603HAYEeHHbIX NPOOIeM.
Abstract.

The presented article discusses the modern system of the realization of human rights in the field of education.
The main problems in this area are determined and some ways of solving the identified problems are considered.
Kniouesvie cnosa: obpazosanue, gvicuiee 0o6pazosanue, MercOyHapoOHble HOPMbL, MENCOYHAPOOHbLE CINAH-

dapmul.



https://elibrary.ru/contents.asp?id=36165178
https://elibrary.ru/contents.asp?id=36165178&selid=36165396
https://elibrary.ru/contents.asp?id=34039627
https://elibrary.ru/contents.asp?id=34039627
https://elibrary.ru/contents.asp?id=34039627
https://elibrary.ru/contents.asp?id=34039627&selid=22629064
http://www.rian.ru/society/20090304/163858112.html

«COLLOQUIUM=JOURNAL»#1(53).2020 / JURISPRUDENCE 23

Keywords: education, higher education, international norms, international standards.

B Hacrosiee Bpems npaBo Ha 0Opa3oBaHHE pac-
CMaTpUBaeTCsl KaKk OJHO M3 (PyHIaMEHTaIbHBIX ecTe-
CTBEHHBIX IPaB YeJoBeKa. B OCHOBHBIX MeKIyHapoI-
HBIX IIPAaBOBBIX aKTaX MPELYCMOTPEHBI COOTBETCTBYIO-
IMye TapaHTWH pealu3alud IpaB dYeNOBEKa Ha
0o0pazoBaHKe, NMPEJOCTABISIEMBIX CTPaHAMH-yJacTHH-
mamu: cT. 26 BceoOmeit gexmapanuy npaB deloBeKa
3aKpEIUIIeT MPHUHIMI HEIOMyCTHMOCTH TUCKPHUMUHA-
I[N ¥ TPOBO3IJIAIACT PAaBHOE NMPABO KaXKAOTO YeJo-
BeKa Ha oOpazoBaHue; HopMbl KoHBeHIMHU 0 Oophe ¢
JUCKpUMHUHAIMEH B 001acTH 00pa3oBaHMs periaMeH-
THUPYIOT OCOOEHHOCTH peaJiM3allii pPaBHOTO IpaBa
Ka)KJIOT0 4eJIOBeKa Ha MoJyueHHe oOpa3oBaHus; cT. 13
Mesk1yHapOoTHOTO TaKTa 00 YKOHOMHUUECKHUX COLHAb-
HBIX paBax 3aKperuisieT, 4TO O0pa3oBaHME OJKHO
OBITH HAIPaBJICHO HAa BCECTOPOHHEE PA3BHUTHE JIMIHO-
CTH | TIP.

Kouctutyuueit Poccuiickoir B cT. 43 Taxxke 3a-
KPEIUIEHO NPaBo Ha 00pa3oBaHKe, KOTOPOE IPU3HACTCS
BEIYIIMM KYJIBTYPHBIM WM COLMAIBHBIM IPAaBOM KaXK-
JIOTO 'paKaHHHA HE3aBHCHMO OT I10J1a, Pachl, BEPOHC-
MOoBE€AAaHUA, A3bIKa, IMPOUCXOXKIACHUA, HMYIICCTBCH-
HOTO, COLMAIBHOTO U JOJDKHOCTHOTO TOJIOXKEHHS, U
npounx (GakTopos.

He cMoTpst Ha pa3pabOTaHHOCTH MPABOBOU 0a3bl,
perynupyoonie JaHHylo chepy >KU3HEIESTebHOCTH
obmmecTBa, B HacTofllee BpeMsl uMeeTcs mpoliema
HapacTaHus KpU3Kca o0pa3oBaHus.

Kak momguepkuBaet C.B. Bymnaesa, cocrosiaue 00-
pa3oBaHMS B COBPEMEHHOM MHpPE CJIOKHO W MPOTHUBO-
peunBo. C OJHOI CTOpPOHBI, cHcTeMa 0Opa3oBaHUS U
TOCYAapCTBEHHas! ITOJIMTHKA B JJAHHON 00JacTH SIBIIA-
I0TCS  BOXHEHIIUMHU chepamMH KU3HEAESTebHOCTH
Bcero obmiecta. Cdepa 00pa3oBaHuUs B HACTOSIIEE 10
CBOMM MacmTadaMm sIBISETCS OJHON U3 KPYIMHEHIIHNX U
CaMbIX Pa3BETBIEHHBIX B MUPOBOM Xxo03siiicTBe. C Ipy-
roif cTOpoHBbI, pacuupenue chepbl 00pa3oBaHus U Ipe-
o0pa3oBaHKe ee CTaTyca CONPOBOXIAIOTCS obocTpe-
HUSIMH TIPOOJIEM, YTO TOBOPHUT O HapacTaHWU KpH3Hca
obpazoBanus. B mocnennue necsTiiieTrs st Mpeoo-
JICHUsI Kpu3uca B 00pa3oBaHMHU OCYIIECTBILIIOTCS pa-
JVKaJbHbIE M3MEHEHUs] B JaHHOW 00JIacTH, KOTOpBIE
TJIaBHBIM 00pa3oM HalpaBiieHbl Ha pOpMUPOBaHHUE HO-
BOH oOpa3zoBarenbHOU cuctemsl [1, c. 51].

Poccuiickas @enepanus Takke CTOJIKHYJIACH C pA-
JIOM TpobJieM Ha MyTH Pa3BUTHS M COBEPIICHCTBOBA-
HUS cheprl oOpa3zoBanus. Tak, Ha COBPEMEHHOM 3Tame
Pa3BHUTHSI TOCYIAPCTBO CTOJKHYJIOCH C CEPhe3HOit po-
OyieMoii (pUHAHCHPOBAHHUA CHUCTEMBI OOpa30BaHUSI.
Octpo mpocnexxuBaercst mpodieMa HEXBAaTKH KBaJIH-
(bMIMPOBAHHOTO IEIarOTHYECKOTr0 cocTaBa B 00pa3o-
BaTEJIbHBIX YUPEXKICHHUSIX, TIIABHBIM 00pa3oM B Cellb-
CKUX MECTHOCTSIX.

BaxHelmyM NpUHLIUIOB TOCYAapCTBEHHON MO-
JUTUKH B cepe 00pa3oBaHus SBIIETCS OOIIENO0CTYII-
HOCTh W OecruiaTHOCTh. OJIHAKO, JAHHBINA TPUHITUT

HapymiaeTcs INIaBHBIM 00pa3oM yke Ha ypOBHE J0-
LIKOJILHOTO 00pa3oBaHusl. 3€Ch BaKHO OTMETHUTD, YTO
B TOCJIEIHEE BPEMsI IIPU POCTE POIKAAEMOCTH IIPOUCXO-
IWT 3aKpBITHE JOIIKOJIBHBIX 0Opa30BaTeNbHBIX Opra-
HHU3anui, NpOCIeXUBACTCS OCTOSIHHAS TUHAMHKA CO-
KpalleHus UX OOIIETo KOJNYEeCTBa, IEPEBOAA Ha TUIaT-
HYIO OCHOBY WJIH IIEpENpOIIINPOBAHIS, B PE3YIbTATE
YEro MOSABIAIOTCS Pa3IMdHOTO Poja KOHKYPCHBIE OT-
OOpEI, a TaK)Ke BBEICHHE CHCTEMBI JOIOJHUTEIBHOMH,
3a4aCTyI0 «TEHEBOI» IUIATHI 32 MPEIOCTABICHUE YCIIyT
[2,c.91].

Kpome o003HaueHHBIX MPOOIEM MOXKHO 0003Ha-
YUTh HE PEeaM3alMI0 IPUHIUIA 00LIEJOCTYITHOCTH 1
0ecrIaTHOTO BBICIIEr0 00pa3oBaHMs, 10 PUYNHE He-
JOCTaTOYHOI'O KOJMYECTBA OIOJDKETHBIX MECT B yuel-
HBIX 3aBeleHMsIX. JlaHHas nmpobiema o0yciaBiInBaeTcs
TeM, 4TO OIO/PKETHBIE MECTa IOAJIEKAT paclpererne-
HUIO Ha 0COOBIe KaTEropuH IMOCTYMAIOIINX, a TAKKe C
BBICOKMM KOHKYPCOM IIPH NOCTYIUICHHH Ha COOTBET-
CTBYIOIIHE CIICIHATBHOCTH, B PE3yIbTaTe YeTo rpak-
JlaHe, He TPOLIE/IINe Ha KOHKYPCHOW OCHOBE, BBIHYX-
JICHBI 00y4aThCsl Ha KOMMepUYecKoil ocHoBe. TakuM 00-
pa3oM, TPOCIEKHUBAETCS HEOOXOAUMOCTh BBEJCHUS
OINITHMAJILHO BO3MO>KHOT'O IIPOLICHTA OF0/PKETHBIX MECT
Ha COOTBETCTBYIOUIUE CIELUAIBHOCTH, KOTOphIE He-
BO3MOJKHO IIOJyYHUTh 3a CUET T'OCYAAapCTBa B HEKOTO-
PBIX BBICHIMX y4eOHBIX 3aBeneHHMsAX Poccum. Kpome
9TOT0 HEOOXOIMMO OCYIIECTBIATh pa3BUTHE MPO-
TpaMMBI TIOJIEPKKH M OKa3aHHs MOMOIIM TAJIAHTIH-
BO# Mosoziex [3, c. 360].

Takum o00pazoM, 0003HAUMB HEKOTOpPHIE IIPO-
OJIeMHBIE acTIeKTHl COBPEMEHHOTO OTEYECTBEHHOTO 00-
pa3oBaHMsI MOXKHO IPUITH K BBIBOLY, YTO B HACTOSIIEE
BpeMsI MMEETCS MHOXKECTBO HEPELICHHBIX BOIMPOCOB,
KOTOpBIE CYIIECTBEHHO TOPMO3ST Pa3BUTHE CHCTEMBI
00pa3oBaHMs, U CIIEJIOBATEIFHO BCEro TOCYIAapCTBa B
nesnom. [1aBHbIM 00paszom, Tpebyetcs addexTrBHOE U
CBOEBPEMEHHOE peIIeHne 0003HaYeHHBIX IpolIeM,
YTO JACT MOIIHBIA TOJIYOK IOCIIEILYIONIEMY Pa3BUTHIO
npocBelieHus B Poccuiickoit denepanuu.
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Annomauusn
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Abstract

The article deals with topical issues of Russian criminal legislation for modern society based on the analysis
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Knroueswvie cnosa: noHAmMUE, UCMOYHUKU, Y20]I06HO€E 3aKOH0()am€flbcmB0, POCCM}I, npaesoevle U Cy()€6Hbl€

aKmol, AHAAU3, NOOX0OWL.

Keywords: concept, sources, criminal law, Russia, legal and judicial acts, analysis, approaches

B coBpemenHoil mpaBoBoil Hayke Poccuiickoit
Deneparun (nanee — PO, Poccust) onHuUM U3 TUCKYC-
CHOHHBIX BOIIPOCOB SIBIAETCS OIpeeSIeHUue UCTOYHU-
KOB OTpaciii npaBa U 3akoHonarensctBa PD. Ocobo
00CyX/1aeMbIM SBIISETCA BOIPOC 00 ONpeneseHnH Uc-
TOYHUKOB YTOJIOBHOT'O IIpaBa U 3aKOHOAaTeNbcTBa PO.
Cpenu y4eHBIX OTEUECTBEHHOM MPAaBOBOW HAayKH HET
€IMHOTO MOIX0/1a K PEIICHUIO JAHHOW MPOOIEeMEBL, 9TO
U BBI3bIBACT AUCKYyccUU. Bompocam aHanu3a UCTOYHU-
KOB YrOJIOBHOTO IIpaBa U 3akoHo aTesbcTBa PO nocss-
mieHo Hemaio pabor [1].

Takoe monoxeHue He JIMIIAeT aBTOpa BbICKA3aTh
CBOC MHEHHE O HEKOTOPHIX MpoOJIeMax IO BOIPOCY
OTIpeieNIeH s OHATHUS U COOCTBEHHO HCTOYHHKOB YTO-
JIOBHOTO 3aKoHOJaTenscTBa Poccum. Tak, paznumuHble
HX aCMeKTHl paccMaTpUBaIUCh B pabortax S1. M. bpaii-
HuHa, A. B. I'pomesa, M. U. Kosanesa, JI. JI. Kpyrmnu-
koBa, H. ®. Ky3uenosoii, A. B. Haymosa u npyrux. bo-
Jiee KOHKPETHO MCCIIeIOBAHUSIM JAaHHOM TMPOOIIEMBI IT0-
cBsmieHsl HayuHble paboter O. H. bubumka, B. II.
Konsxuna, A. B. Magssposoii, O. H. [llu6koBa u apy-
rux [2, c. 244].

[Ipu sTOM cienyeT KOHCTaTUpPOBaTh, YTO B yIro-
JIOBHO-TIPaBOBOI Hayke B OOJBIIMHCTBE y4eOHHKOB
YKa3bIBA€TCs, YTO €IMHCTBEHHBIM HCTOYHHKOM YTO-
JIOBHOTO TIpaBa siBiisieTcss YToJioBHBIM Koneke (masee
—VYK) P®. Ouens mMaio uTepaTypbl, B KOTOPBIX BMe-
CTO TJ1aBbl «YTOJIOBHBIN 3aKOH» M €ro pacCMOTPEHHE,
npezuaraeTcs riaBa «/ICTOUHHUKH yTOJIOBHOTO ITPaBay.
Tlo mHeHuto aBTOpa, TAKON MOAXOJ MIPUBOJUT K HEXKE-
JaTeIbHOMY OIPaHMYEHHI0 MICTOUHUKOB OTPACIH Yro-
JIOBHOTO Tpasa. [3, c. 315]

B Poccun, Ha naHHBIM MOMEHT, MPOJOJIKAETCS
JIICKYCCHSl B YaCTHU ONPEAEIEHNs HICTOUHUKOB yTOJIOB-
Horo 3akoHogarensctBa PD. Tak, A. B. HaymoB cuun-
TaeT, YTO €AUHCTBEHHBIM HCTOUYHHKOM POCCHUIICKOro
YrOJIOBHOTO 3aKoHojiaTenbeTBa sipisiercss YK PO, no-
ckoJibky B cT. 1 YK P® ykazaHo, 4TO HOBbIE 3aKOHHBI,
[IPEe1yCMAaTPUBAIOLIUE YTOJOBHYI OTBETCTBEHHOCTD,
noyiexxar BkioueHuio B YK [4, c. 7].

JlaHHasi TpakTOBKa HE IO3BOJISIET UTHOPUPOBATH
paznuurs MEXJy 3aKOHaMH M UHBIMM HOPMATHUBHO-

MIPABOBBIMU aKTaMHU. DTy MO3ULUIO MOAJEPKHUBAIOT U
npyrue yuensle, kak H. M. Kpomnaues, b. B. Bomxen-
kuH, B. B. Opexos [5, c. 11].

Hpyrue xe, Hanmpumep, A. H. Urnaros, 10. A.
KpacukoB c4MTaroT, 4TO HENb3sl OrpaHUYUBATHCSA OJI-
HuM Juib YronoBHbeIM Konekcom Poccuiickoit dene-
pammu. Tem caMbIM, OHU BKJIIOYAIOT B YUCJIO UCTOYHH-
KOB YTOJIOBHOTO 3aKOHoJaTenbcTBa PO Takue HOopma-
THBHBIE aKkThl, Kak Korcturyuio P® u obs3aTenbHbIe
Uit Poccum akThl MeX1yHapOAHOTO npasa [6, c. 9].

MHoro AMCKycCHH Cpeid OT€4eCTBEHHBIX yde-
HBIX-TIPaBOBE/IOB BBI3BIBACT INpobjieMa O NpHU3HAHWUHU
CyAeOHOW NMPAKTHKH B KPYI MCTOYHUKOB YTOJOBHOTO
npaBa. Beigensaiorcs Tpu BHAa CyHeOHBIX peIICHUIl:
aktsl Koncturynnonnoro Cyna PO, aktel BepxoBHOTro
Cyna PO u akThl MeXIyHapOIHBIX CYA€OHBIX OPTaHOB
(MmexxnyHaponaHbix cynoB). Koncrtutynumonusii Cyn
P® npunumaer n1Ba Buaa peleHUil: IOCTaHOBIICHHUS 110
BOIPOCaM COOTBETCTBUSI KOHCTUTYLIMM, HOPMATHBHBIX
aKTOB U OIIPeJENIeHNs, KOTOPBIE IPEeJHA3HAYAI0TCS IS
tonkoBanus HOpM KoHcturyrmmu P®. O6a Buma HoCAT
00s13aTeNIbHBIN XapakTep U1 BceX IPakaaH U I0pUan-
YECKUX JIUL], FOCYAAPCTBEHHBIX OPraHoB [7].

Koncrurynuonnsiit Cyn PO uMeer npaBo gaBath
KOHCTUTYLIMOHHO-TIPABOBBIE TOJIKOBAaHHUA 3aKOHOMAA-
TEJIHBIX aKTOB, OPHEHTHPYS NPAKTHUKy Ha IPUMEHE-
HHE WX HOPM B COOTBETCTBHHU C UCTHHHBIM CMBICIIOM,
KOTOPBII ClIeIyeT U3 COMOCTABICHHS MPAaBUI TOJIKYe-
moro 3akoHa M Koncturynuu. Takue TonkoBaHUS
HUMEIOT 00111e00sI3aTeNIbHYIO CHITY, JII000€ MHOE B TIpa-
BOIPUMEHUTENILHOW IpaKTHKE HCKIrouaeTcs [8, c.
625].

Takum 00pazoM, aBTOPOM JAHHOW CTAaThU OBLIH
PaccMOTPEHBI IBE€ TOUKHU 3PEHUS] POCCUICKUX yUEHBIX.
CornacHo nepBOH TOUKU 3pEHUs NpeAyCMaTpUBAETCs,
YTO MCTOYHMK YTOJIOBHOTO 3aKOHOAaTenbcTBa PO sB-
nserca Toabko YK P®. CTOpOHHHMKH BTOPOH TOUYKH
3peHHs MOJIararoT, YTO MO JAHHBIA TEPMIH HOJXOIUT
Kouctutynus P®, obs3arensHble ans Poccuu akThl
MEXIYHapOIHOTO Tpasa, a Takxke cynoB PD. O6e mo-
3WUIUHA COAEp’KAaT B ce0e KaK MOJOKUTEIbHBIE 3Je-
MEHTBI, TaK ¥ IPOOJIEMHBIE BOIIPOCHL.
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C omHo#t croponsl, YK P® nomkeH ObITh eUH-
CTBEHHBIM IIPABOBBIM UCTOYHHKOM YTOJIOBHOTO MpaBa.
Bce npunsThIe YyroN0BHO-IPAaBOBBIE HOPMBI Ha HAIIUO-
HaJIbHOM, a TaKXe Ha MEXIyHapOJIHOM YpPOBHE
JOJDKHBL oToOpaxatbes B YK P®. Do rapanTupyer
€IMHCTBO 3aKOHOIAaTENbCTBA, CHCTEMHOCTD, 00II1€00s1-
3aTEJILHOCTh HOPM, a TaK)K€ HEOTBPATUMOCTh YI'OJIOB-
HOM OTBETCTBEHHOCTM M HaKa3aHUs, JIULOM, COBEp-
mMBOINM TpectyiuieHne. C Apyroi CTOPOHBI, MHOXe-
CTBEHHOCTb HUCTOYHUKOB YTOJIOBHOTO
3aKOHOJATEIbCTBA IIO3BOJIET UATHU POCCUIICKOMY yTro-
JIOBHOMY TIPaBY «B HOTY CO BpeMeHeM». TeM caMbIM
YroJOBHOE 3aKOHOJNATEIbCTBO CTAHOBHUTCS 'MOKHM M
€My Topas/io NpoLIe 3BOJIOIHOHHPOBATE, YeM, €CIH
Obl OHO OBUIO B CTPOrod (opmMe OJHOrO MCTOYHUKA
npasa.

VY IaHHOTO Te3uca MHOTO IIPOTHBHUKOB, OJIHAKO,
aBTOpP STOM CTAaThU CUMTAET, YTO HE BCE HU3MEHEHUS
BO3MOXXHO BHECTH B YrOJIOBHBIA 3aKOH. B wacTHOCTH,
HEBO3MOXXHO BHECTU MNO3ULHI0 KOHCTUTYLMOHHOTO
Cyna P® u BepxoBroro Cyna P®. O0bscHseTCS 3TO
TE€M, YTO PELICHHs CYAOB SIBIISIIOTCA NPaBONPUMEHU-
TeJNBbHOW MPaKTHUKOH, Torja Kak mompasku B YK PO
BHOCSITCS 3aKOHOJATEeNIbHBIM (IIPEICTAaBUTENBHBIM) Op-
TaHOM.

B 3axuroueHun aBTOp IpejiaraeT cBOe€ MOHUMa-
HHE 10 JJaHHOH npo0JieMe, IpU 3TOM He NMPETeHAys Ha
6e3yCII0BHYIO HCTUHHOCTh CBOUX CY)KICHHUH, a TOJIBKO
YTOOBI MOJYEPKHYTh AUCKYCCHOHHOCTH TAaHHOTO BO-
npoca. [To MHEHHIO aBTOpa, YTOJIOBHOE 3aKOHOAATENb-
CTBO Ha JIaHHBII MOMEHT UMEET MHOXKECTBEHHOCTh HC-
TOYHHKOB. be3ycioBHO, 4TO (yHIAMEHTOM BCETrO yro-
JIOBHOrO 3akoHojgarenbcTBa P® gBisierca YK PO.
OJHAKO, HE CTOHUT 3a0bIBaTh, YTO YTOJ0BHBIN Koaekc
P® Hu B KOEM cityyae HE MOXKET IPOTUBOPEUUTH B Ya-
ctu obmux HopM mpaBa Koncturymuu P®. JlaHHBIHA
(haxT roBopHUT 3a To, yTo KoHCTHUTYIINSA ABIISIETCS KOC-
BEHHBIM HCTOYHHKOM YTOJIOBHOT'O 3aKOHOJATENIECTBRA.

ITomumoO 3TOTO, aBTOP CUUTAET, YTO AKTHI IPUHS-
Thie KoncTutyunonusiM u BepxoBubeiMm Cynom PO,
TaKKe SIBJISIIOTCSI HCTOYHUKAMU YTOJIOBHOTO 3aKOHOa-
TenbeTBa. OQUIMATBHO POCCHICKAs MpaBOBas HayKa

HE OTHOCHT JJaHHbBIE aKThl K HCTOYHHKAM IpaBa. DTOT
BOIIPOC TOXE JMCKYCCHOHHBIH U B 3TOW CTAaThe aBTOP
ero He paccMarpuBaeT. Ho Henb3s OTpHIIATh, YTO CHU-
CTeMHOCTh CynoB Poccum mnoapazymeBaeT co0oii
HepapxuvHOe MOAYMHEHHE BBILIECTOSIIMMU CYAaMH
HIDKECTOAMINX. TeM caMbIM, IOCTaHOBIICHHS 1 OTIPEZIe-
JICHUS] HIKECTOSIIUX (haKTUIECKH HE MOTYT IIPOTUBO-
peanth aktaM BepxoBHoro Cyna P®.
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SEPARATE DISPUTED QUESTIONS WHEN CARRYING OUT AN OPEN BET AS A VARIETY OF
INVESTIGATIVE ACTIONS

Annomayus

Cmambs nocesujeHa omoenbHblM CHOPHbIM 8ONPOCAM , BO3HUKAIOWUX NPU NPOBEOEHUU OYHOU CMABKU KAK
PasHOo8UOHOCMU ClledcmeeHHbIXx Oeticmautl. OuHAsi CMABKA cOCMOUm 8 00HOBPEMEHHOM OONPOCe 8 NPUCYMCMBUU
opye Opyea onpeoenénHbIX Y4acmHUK08 Y20l068H020 CYOONPOU3B00CmaEa, yice npedicoe 0asasuiux noKa3anus no
OaHHOMY Oeny.

Abstract

The article is devoted to certain controversial issues that arise during confrontation as a type of investigative
action. The confrontation consists in the simultaneous interrogation in the presence of each other of certain par-
ticipants in criminal proceedings who have already testified in this case.

Knrouessie cnosa : ounas cmaska, 00npoc, yeoio8Hbwlll npoyecc, OYHAsL CMAsKd , CyOeOHblil npoyecc, 003HA-
Hue, y20jl06HO€e npaeo , credosameb.
Keywords: confrontation, interrogation, criminal trial, confrontation, trial, inquiry, criminal law, investiga-

tor.

Hanenenne opraHoB J03HaHUS U TIPEJABAPUTENb-
HOTO CIICICTBHUS MPOIECCYaTbHBIMH IIOJTHOMOYHSIMH,
HaIpaBJICHHBIMHU Ha YCTaHOBIICHHE PAa3JIMIHBIX 00CTO-
SATENBCTB, UIMEIONIUX 3HAYCHHE JJIS YTOJOBHOTO JeNa
00yCIIOBJICHO OCOOCHHOCTSIMHU CTAIHH MpeaBapUTEIIh-
HOTO paccieOBaHUS. OTH IOJHOMOYHUS, B TEPBYIO
ouepelb, BBIPAKEHB B BO3MOXHOCTH IPOBEACHUS
CIIEJICTBEHHBIX neicTBHil. ClIeCTBEHHOE IEHCTBHE ITA
YTOJIOBHO- TIpoIleccyanbHass (GopMa TO3BOJISIFOIIAS
(hopMHpOBaTh MOTHOIEHHBIE JOKA3aTEIbCTBA B JIOCY-
IIG6HOM HpOHSBO}ICTBe nu )IeHOHI/IpOBaTB HUX IJIs 110CJIC-
JIYIOIIETO CyJeOHOTO pa3OupaTeabCcTBa, MpoIecCyalb-
HBIA PEXXUM KXKIOTO U3 HUX JIOMKEH OBITH 00YCIIOB-
JICH MPaBOBBIMU TAPAHTUSMH TOOPOKAYECTBEHHOCTH,
COIOCTAaBUMBIMH C FapaHTHSIMH, IPEIOCTABISIEMBbIMH B
cyne. OMHUM U3 BUJIOB CIICICTBCHHBIX JICHCTBUU SIBIISI-
ercs OYHas CTaBKa.

OHa COCTOUT B OJTHOBPEMEHHOM JIOTIPOCE B MPHU-
CYTCTBHH APYT OPYTa ONPeACIEHHBIX YIaCTHHKOB yTO-
JIOBHOTO CYJIOTIPOM3BOJACTBA, YK€ MPEXIe TaBaBIIUX
MOKa3aHus 10 JAaHHOMY JIeTTy.

Takoe oTHOIIEHWE K O9HOM CTaBKE CIIOKMIIOCH HE
cpaszy. [lopeBOIOLMOHHBIA 3aKOHOJATEh €Ile He
MpexycMaTpruBal BO3MOXHOCTH MPOU3BOJICTBA OYHBIX
CTaBOK B OTHOILCHUH JPYTUX CYOBEKTOB YTrOJOBHOTO

npoIiecca: IoA03peBaeMoro, 0OBUHAEMOr0, IOTEPIIEeB-
Iero.

HcTtopudecku CI0XHUIOCH TaK, YTO TOJBKO 3aKO-
HOJIATeNIb COBETCKOTO MEPHOMa Pa3BUTHSA, CTaJ OTHO-
CHIICS K OYHOU CTaBKE Kak K cyry0o MpOBEpOYHOMY
CIICZICTBEHHOMY IEWCTBUIO, MMPOBOJAUMOMY HCKITFOUYH-
TEJIBHO C LIeTb0 BO3MOKHOTO YCTPaHEHHsI IPOTHBOPE-
YHii B paHee JaHHBIX Moka3aHWAX. Tak cT. 162 VIIK
PC®OCP 1960 r. ounas cTaBKa MOTJa IPOBOJHUTHCS
MEXTy JIFOOBIMHU paHee JOMPOIIEHHBIMH JIHUIAMH, B TIO-
Ka3aHUAX KOTOPBIX UMENNCH CYIIECTBEHHBIE MPOTHBO-
pedns. DTOT Xe MOIX0A K CYIIHOCTH OYHOH CTaBKH
ObuT 3a510%keH U B cT. 192 neiictByromero YIIK P®.
IIpou3BoACTBO OUHON CTaBKHM PETIaMEHTHPYETCS CT.
188, cr. 189 1 ¢1.192 YronoBHO-npolecCyalbHOTO KO-
nexca Poccuiickort ®@eneparuu . OdHas cTaBka — 3TO
HE3aBUCHMOE IPOLECCyabHOE JEHCTBHE, KOTOPOE
MIPOBOJUTCS C LIENbI0 YCTAHOBICHHS UCTUHBI IO AEITY
IIpU  COOJIIOJICHUN IIEJIOCTHOCTH OOBEKTa, INpeaMeTa
MECTa, BPEMEHM INPOBEACHHMA U JIOKYMEHTHUPOBAHWS,
CXOJKECTH YCJIIOBHH BOCHPHATHS JOTPAIINBACMBIMHI
BOTIPOCOB CIIEIOBATENS U TIOKAa3aHUI qPYT ApyTa.

OuHast CTaBKa, B CHUCTEME CIICACTBEHHBIX [Eii-
CTBUH MMEET OTHONICHHE K MPOBEPOYHOHN (MPOM3BOII-
HOW) TpyIIIe U UTPaeT CYIICCTBEHHYIO POJIb Ha Tl
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ImpeaBapuUTeNbHOro paccienosanus(]. JlanHoe cuen-
CTBCHHOC JICHCTBHE HEOOXOIUMO LIS MIPOBEPKH ITOKA-
3aHUH paHee NOMPOIICHHBIX JIUII TyTEM UX CPAaBHCHUS,
a TaKKe JJIs POBEPKU MHBIX OOCTOSATEIBCTB MO YIO-
JIOBHOMY JICJTy TPH MOSIBIISIOIIMXCS TPOTHBOPEUHSIX.

OpnHo¥ U3 0COOCHHOCTEH OYHOI CTaBKH ABISACTCS
HETIOCPEACTBEHHOE BOCIPHUATHE HEI0OPOCOBECTHBIM
JIOTIPANIBaeMbIM UCTOYHHKA YINYAIOIeH ero HHdop-
Manuu. [Tpu 3ToM BTOpo#l y4aCTHUK JOJKEH HE POCTO
coo0mare Kakyro-11udo0 WHPOpPMAIHIO, a CBOMM IIOBe-
JICHUEM, PEYbl0 ITOKAa3bIBaTh CBOE OTHOIICHHE K ATOH
nH(opManuy, K JMYHOCTU AOIPAIIMBAEMOT0. JTO 00-
CTOSATEILCTBO MOJHUMET CTEIICHb BBIPAKACMOIO TICH-
XOJIOTHYECKOTO BIIMSAHUS Ha 00Jiee BHICOKYIO CTYIICHb
MO CPaBHCHUIO, HATIPUMEDP, C OOBIYHBIM OTJIAIIICHUEM
MOKa3aHU{ BTOPOTO YYAaCTHHKA YTOJIOBHOTO CYAOIpPO-
W3BOJICTBA IPH MPOU3BOJICTBE ompoca. [[pon3BoacTBoO
OYHOU CTaBKH, B CHITy CBOCH MPHUBSI3aHHOCTH K MIPOM3-
BOJICTBY JPYTUX CIICICTBEHHBIX NEHCTBUH, TAaKUX KaK
JIOTIPOC, TIPEIOCTABISIET JIHIY, OCYIIECTBISIOMEMY
paccienoBaHue, P IPEeUMYIICCTB.

Ha Hacrosmee Bpemsi, TaHHOE CIIeICTBEHHOE JIeHi-
CTBUE MPETEPIIENO CYIIECTBEHHbIE U3MEHEHHUS B 3aKO-
HOJIaTeIbHOM CMbIcie. Tak, B COOTBETCTBHH CO CTa-
Thelt 192 VIIK PO, cnenoBatens (103HaBaTeNb), ycTa-
HOBHUB CYIIECTBCHHBLIC NPOTHUBOPECYHA B IMOKA3aHUAX
paHe€C OONPOLICHHBIX JIWI, BIIpaB€ MPOBCCTU OYHYIO
ctaBky. [lo atoro, B coorBercTBuu ¢ YIIK PCDCP, a
nMenHo 110 uroist 2002 roma, 3T0 ObLIO 0053aHHOCTHIO
cienoBatensi. OIHAKO clexyeT 00paTHTh BHIMaHUE Ha
TO, 9TO W B HACTOSIICE BPeMs, B NMPAKTHICCKON es-
TENBHOCTH, MIPOKYPOPHI, OCYIIECTBILIIONINE HAI30p 32
OpraHaMH TPEIBAPUTEIFHOTO CIEIACTBHSA, 3TO CICI-
CTBEHHOC JICHCTBHE pAaCCMaTPHUBAIOT KaK 00sS3aHHOCTH
clenoBaTeNs.

JlymaeTcst 9TO TaKOTO pojia 00CTOATEIBCTBO MPO-
tuBopeunt HopmaMm YIIK u Tpebyer ero ycrpaHenwue.
Jl1st 9TOTO Ha 3aKOHOJATEIHHOM YPOBHE JOCTATOYHO
3aKpeIUICHHE Ha30pHON (DYHKIMK MPOKYPaTyphl pac-
CMaTpPHUBATh OYHYIO CTaBKy Kak IMPaBO 3aKpEIUIEHHOE
KaK 3a JIo3HaBartelieM, Tak u ciemobareneM. CooTBeT-
CTBCHHO TpeOyeTcs HOPMATHBHOE pPETYJIHPOBaHUE
JAHHOTO BOIIPOCA, C IENBI0 YCTPaHEHUS MPOTHBOpPE-
YU,

Hns cnenosatens (mo3HaBaTels) BCTpedya C JIO-
IIpamrBacMbIMU JIMAMHU YK€ HE MI€PBadA, UX JUYHOCTH
UM YK€ M3y4Y€HA, a TaKUM O6p8.30M, UX IIOBCACHUC B
LIEJIOM ¥ PEAKLMs Ha T€ WJIN JAPYTUe BOIPOCHI, NMPEIb-
SIBIICHUE KaKUX-JINOO JO0Ka3aTeNIbCTB JJI HETO Mpej-
cKazyema.

JInmo, ocymecTBISOIEe pacCiIeAOBAaHHE, TNPH
MPOBEICHUH OYHOU CTaBKH, HETIPOU3BOJILHO OYIET CO-
MOCTABJISATH, HOJBEPraTh aHAIIN3Y TIOBEACHUE €€ y4acT-
HUKOB C UX MMOBEICHUEM B XOJ€ MPEIbIIYIINX JOIPO-
COB, a 3TO MO3BOJIUT €MY ONPEJEIUTHCS C JOJIeH YecT-
HOCTH JaBaeMBIX IIOKa3aHWHA ¥, B CBOIO OYEPEIb, C
M30paHHON TAKTHKOW MPOU3BOJCTBA OYHON CTaBKH
JanbHEHIIHNX CICACTBCHHBIX JCHCTBUM.

OpHako Ha MPAKTHKE UMEETCS ONpeAeIEHHas CIie-
QKA TPON3BOJCTBA OYHOH CTaBKHU C yIaCTHEM HHO-
ctpanneB. OHa 3aKIII0YaeTCs B OTACNBHBIX MpobIemMax,
KOTOPBIE CBA3AHBI C OTIPEICIIEHHBIMHU YCIIOBHSIMH TIPHU-
CYLIMMH JIMYHOCTH ITHX TPaxKIaH. Tak, HHOCTPAHIIBI

HCHBITHIBAIOT TPYAHOCTU B 3HAHUU S3bIKA CYJIONPOU3-
BOJICTBA, HAXOJATCA B ONPEAEICHHOM IICHUXOJIOTHYe-
CKOM COCTOSIHHM, CBS3aHHOM C HE3HAHUEM CIIOXKUB-
LIMXCS OIPENICIICHHBIX YCTOEB CTPaHbI IPEOBIBAHMUSI.

IToaToMy, IO HalIeMy MHEHHUIO, €CJIU 110 YTOJIOB-
HOMY JIeJTy BO3HHKAeT HEOOXOIUMOCTh NMPOM3BOACTBA
OYHOM CTaBKH C y9aCTHEM IIOTEPIIEBIIETO HHOCTPAHIIA,
TO B JAHHOM CJTy4ae JTydIlie OTKa3aThCs OT €€ MPOBEe-
HUSI, TIOCKOJIBKY 3aKOH IPEIOCTABISICT TAKOE IIPaBo
cy0BekTy paccienoBanus. Kpome Toro, 310 00yCioB-
JICHO ¥ TAaKUMH CHenU(PUIHBIMA (aKTOpaMH, 9TO HHO-
CTpaHLbI TMOTEpHEBIINE OT MPECTYIUICHHUH, BBIHYX-
JICHBI BCTPEYAThCS C M0J03pEBAEMbIM (OOBUHIEMBIM),
a UHBIMU CJIOBAMHU IPECTYIHHUKOM.

B aToM ciydae oTCyTCTBHE A3BIKOBBIX 3HAHUN MO-
XKeT TPUBECTU K PAAY MPOTHUBOPEUUM B MOKa3aHUSIX,
YTO HETaTUBHO OTPA3UTCS Ha PACCIEOBAaHUH YIOJOB-
Horo aena. Kpome Toro, ciemyer yquTsIBaTh U TaKOTO
pola OCOOCHHOCTh KaK MEHTAJIUTET HHOCTPAHHBIX
TpakAaH, OTIMYAIOMINNCS 0COOEHHOCTBIO, CBA3aHHOM
C HE)KEJIAaHWEM BHOBb BCTPEUATHCS C MPECTYIHHKOM,
JlaXke B TIPUCYTCTBHU CJIEJOBATENS U IEPEBOAUHKA.

IIpobnema oGecredeHnss MEPeBOJUUKOM U BO3-
MOJKHOCTh HEIPABUIIBHOTO, HCKAKEHHOTO MepeBoja
TO>KE yKa3bIBaeT Ha TO, YTO MPOBEICHUE OYHOI CTaBKU
He caMblil JTy4Inii cioco0 ycTpaHeHHs CYIeCTBEHHBIX
MIPOTUBOPEUHH, UMEIOIINXCS B TIOKAa3aHUSAX paHee I0-
MIPOIIEHHBIX JIMI] C YyYaCTHEM HMHOCTPAHHOTO I'pakaa-
HUHA.

Ha Ham B3risa, Ha 3aKOHOAATEIBHOM YPOBHE
HeobOxomumo cT.192 VIIK P® momomHuUTh mpuMeda-
HHEM, YTO OYHas CTaBKa C Y4acTHEM HWHOCTPaHHOTO
rpakAaHNHA, HE BIAACIONINM PYCCKUM s 3bIKOM, HE JI0-
Iyckaercs. B mensx ycTpaHeHUs] MMEIOIINXCS TIPOTH-
BOpEYHil B 3TOM CIlly4dae, B OCHOBY YCTAHOBJICHHS HC-
THUHBI TI0 YTOJIOBHOMY [€NTy MOTYT OBITH ITOJIOXKEHBI
Jpyrye JI0Ka3arelibCTBa, COOpaHHbIE B XOJIE PACCIIeO-
BaHUS YTOJIOBHOTO JIeNa.

Crnenyer Tak ke yAEIHTh BHUMAaHUE OCOOEHHO-
CTSIM NIPOM3BO/ICTBA OYHOM CTaBKH KaK CIIEICTBEHHOTO
JEUCTBHS, HE TOJIBKO HAIIPABICHHOTO Ha MIPOBEPKY J10-
Ka3aTeJbCTB, HO M BBICTYIAIONIETO TapaHTOM BO3MOX-
HOCTH OTJIaIIICHUs TOKA3aHWI HE SIBUBILETOCS B Cy/1e0-
HOE 3aceJaHue CBUIETENS WIHM moTepresmero. B cy-
JEOHBIX CTaAMSAX YTOJOBHOTO IPOIECCa BO3HHUKAIOT
CUTYyalllH, KOTJIa €IMHCTBEHHBIH WJIN KITIOUEBOW CBU-
JeTeIb He SIBIJICS B CyX AJIS Ja4d MOKa3aHWUH B CHILY
OOBEKTHBHBIX WM CyOBEKTHBHBIX IPUYHH.

B Hacrosimiee Bpems B IpaBOIPUMEHUTEIBHON
MIPAKTHUKE CIOXKHUIACH CIEAYIONasi CUTyalus: 0 Tpe-
0OBaHMIO IPOKYPATYpPhl OYHBIE CTABKU ITPOBOJISATCS U B
OTCYTCTBHUE CYILECTBEHHBIX MPOTHBOPEUMI B MOKa3a-
HUSIX PaHee JONPOLICHHBIX JIUII, TaK KaK 3HAUE€HUE 04-
HOM CTaBKH PacIIMPHIIOCH OJ1aroiapsi IOMOIHEHHIO CT.
281 VIIK P® uacteio 2.1, B pe3ynbTaTe 4ero Temnepb
OHA HE TOJIbKO SIBISIETCS IPOBEPOYHBIM CIIEICTBEHHBIM
JeMCTBUEM, HO U MO3BOJISIET PEAIM30BaTh IPaBoO MOJ0-
3peBaeMoro WIM OOBHHIEMOTO Ha JOINpPOC APYTHX
YYaCTHUKOB mporieccal, ¢. 114-116].

B VIIK P® nHe npeaycMoTpeHo POU3BOICTBO HU-
KaKoro APYroro CIEACTBEHHOTO AEHCTBUS, TIE MOJO-
3peBaeMblii, 0OBHHIIEMBIH MOT OBbI TOTIpAIIMBATh JIUIIO,
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Jaroliee MPOTUB HEro IMOKa3aHus,
CTaBKHU.

CBuzerens U NOTEPHEBIINI HE MOTYT OTKa3aThCs
OT JIa4y¥ NOKa3aHUi , 2 BOT 0OBUHIEMBIH TAKUM IPABOM
Hazel€H B cooTBeTcTBUM ¢ KoHcTuTynuedt u Hopm
VIIK. IlpencraBnsieTcss HECIPABEIUBBIM, YTO B CIIy-
yae 0TKa3a OT JJa4 IMOKa3aHUH II0A03pEeBaeMBbIi, 00BH-
HIEMBI OyJeT M0JIb30BaThCS 3HAUYNTEIBHON IPUBHIIC-
THell Ha MPOBEIEHHE JONPOCa CBHUICTEINS, HOTEPIEB-
IEr0 B OTIMYME OT MOAO3PEBAEMOr0, OOBHHIEMOTO,
JAfOIIETro MOKa3aHMs. Y 0OBUHSIEMOTO MOSBIISETCS eIé
OJTHO IPEUMYIIECTBO, OH C 3aIIUTHUKOM O3HAKOMMIICS
K KOHIly CJIEACTBUS CO BCEMH MaTepHajlaMH yroJOB-
HOTO JIeJla ¥ CO BCEMHU MPECTaBICHHBIMU 10Ka3aTelb-
cTBaMu U y Hero mosiBiseTcst BO3MOXHOCTh (haKTH4e-
CKU TPOJODKATh paccieJOBaHUE, 3aTAruBas ero
cpoku. B 3TOM ciyyae BO3HHKAaeT BONPOC O KauecTBe

KpoMe OYHOH

VIK: 347.211

MIPOBEAECHHOI0 PACClIeOBaHUs, B TOM YHCIE U OYHOI
CTaBKHU.

Takoe mpoTHBOpeuHEe B YrOJOBHOM CYAONPOU3-
BOJICTBE B CTOPOHY 3all[UThI, Ha HAIll B3TJIS, HE OCITY-
KHUT BBIHECEHHIO 3aKOHHOTO, 0OOCHOBAHHOTO M CIIpa-
BEUTHBOTO TIPUTOBOPA, a OYAET SIBIATHCS HAPYIICHHEM
MIPUHLIMIIA COCTA3ATENLHOCTH CTOPOH.
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TO THE QUESTION OF COPYRIGHT PROTECTION ON THE INTERNET

Annomauus.

B oaunoii cmamve ananuzupyromcs ocCHO8Hble NpoOIeMbl, KACAIOWUXCA ABMOPCKUX npas 6 cemu Mnmephem.
Aemopom bvlu paccmompenvl meopemuieckue 0CHO8bL ABMOPCKUX NPA8 8 OOKMPUHE SPAdHCOAHCKO20 Npasa, d
MaKoce Mexanu3m 3auumsl pe3yIbmamos UHMeNeKmyanibHol oeamenvHocmu 6 cemu Humepnem.

Abstract.

This article analyzes major copyright issues on the Internet. The author discussed the theoretical basis of
copyright in the doctrine of civil law, as well as the mechanism for protecting the results of intellectual activity on

the Internet.
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PasButre 00IIECTBEHHBIX OTHOIIECHUH B 00JACTH
MHQOPMALMOHHBIX TEXHOJIOTHH HEM30EXKHO BeIeT K
BO3HHKHOBEHHIO IIPABOBOTO PETYIMPOBAHUS NaHHOM
coepsl [7]. Tak ¢ 1 suBapst 2017 roga y coOCTBEHHHKOB
MOSIBUJIaCh BO3MO>KHOCTh HM3BELIEHUs depe3 oduim-
IbHBIN caliT PocpeecTpa yyacTHHKOB JJOJI€BOH COO-
CTBEHHOCTH O TMpOjAaXe OJHUM M3 COOCTBEHHHKOB
CBOEI1 1071 B Cilydyae, KOTJja YMCiI0 COCOOCTBEHHHUKOB
Oonee mpamiaru [9]. [laHHas HOBelUTa caeiaia IMpo-
ecc MPOJakH JOJIM HEXHIIIOTO MOMEIISHHUs Mpo3pad-
HBIM, JIETKUM H OBICTpEIM [5]. Ho He BCcE Tak mpocTo ¢
ABTOPCKUMH IPaBaMH B CETH WHTECPHET.

YaurteiBas ¢pakT TOTO, 4TO B CHIEIUPUKY ceTh MH-
TEPHET BXOJHUT 000POT JOCTATOYHO OOIIUPHOTO KOJIH-

4yecTBa WH(OPMAILUH, OYEBHUIAHBIM CTAHOBUTCS IPO-
6siema (hopMHUpOBaHMSI TIPABOBBIX HOPM B 00JIaCTH UH-
TEJJICKTYaJIbHOW COOCTBEHHOCTH — B YaCTHOCTH, 3a-
[IUTHI ABTOPCKUX TIPaB.

Cornacho 1. 1259 I'paxnanckoro konekca Poc-
cuiickoit ®enepannu (manee — 'K P®), oobekramu aB-
TOPCKUX TPaB SBISIFOTCS MPOU3BEACHUS HAYKH, JIUTE-
paTypbl U HCKycCTBa HE3aBUCHUMO OT JOCTOMHCTB H
HA3HAYCHUS MPOM3BEACHUS, a TaKXkKe OT crocoda ero
BBIPKCHUS: JINTEPATYPHBIC IPOU3BEACHUS, ApaMaTH-
YECKHE M MY3bIKAJIbHO-APAaMaTHIECKHE TPOU3BECHNUS,
CIICHApHBIE TIPOMU3BENICHIS, XOpeoTrpadUIecKue mpomns3-
BEJICHUS M TTAHTOMUMBI, MY3BIKaJIbHBIC TTPOM3BEACHUS
C TeKCTOM WM 0e3 TeKCTa, ayAHOBU3yaJIbHBIC MTPOU3-
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Besenust u ap [1]. Kak yrepsknaer H.B. Illep0Oax, aB-
TOPCKOE MPaBO, SBJISACH a0COIIOTHBIM IIPABOM, UMEET
TEePPUTOPUAIBHBINA M BPEMEHHBII XapakTep, B CBSI3H C
9eM OJIHOBPEMEHHO CYLIECTBYET HECKOJBbKO BapHaH-
TOB OXpaHbl TOTO WJIM HHOTO OOBEKTa aBTOPCKOTO
IpaBa — TO €CTh CAMHOBPEMEHHO KOHKPETHOE IPOU3-
BE/ICHUE MOXET OBITh UCIIOIb30BAaHO HEOTPAHUICHHBIM
KomdecTBOM Jiuit [10].

Crates 1225 TK P® 3akperuiser, 4To MHTEIUICK-
TyaJbHBIC TIPaBa HA IPON3BEACHHS HAYKH, JINTEPATYPHI
U HCKYCCTBA SIBISAIOTCSI aBTOPCKUMH MpaBaMH, a, B
CBOIO Ouepellb, IPaXAaHIH, TBOPUYECKUM TPYIOM KOTO-
pOro CO3/1aHO Ipou3BeAeHHE (aBTOp pe3yibTaTa HMH-
TEJJIEKTYaJIbHOM JesITeIbHOCTH) 00JafaeT UCKIII0YH-
TeJBHBIM NPaBOM Ha 3To HpousseneHue [1]. Hapyme-
HHE aBTOPCKMX I@paB B ceTu VIHTepHeT Ha
CETOMHSAIIHUN JCHb SBIAETCA OCTPOil mpobieMoii, ko-
Topas TpebyeT 0co00ro BHUMAHUS.

Pazmemenne matepuanoB B cetn MHTepHer, a
TaKOKe MIPEAOCTaBICHHE K HUIM OTKPBITOTO J0CTyTa Oe3
paspemnieHust MpaBoodIagaTels sBIAETCS OTHON U3 ca-
MBIX PACHPOCTPAHEHHBIX MPOOJEM, HE MMEIOMIHX OJI-
HO3HAYHOTO MPaBOBOro perynupoBanus [8]. HecmoTps
Ha TO, 4TO aBTOPCKHE IIPaBa 3aIlUIIAI0TCSA CIocobaMu,
KoTopble pexycMoTpensl cT. 12 'K PO, u moryt npu-
MEHSThCS 10 TpeOOBaHMIO NpaBooOajaTesel, opra-
HU3alUi N0 YNPaBJIEHUIO NPaBaMU Ha KOJUIEKTUBHOU
OCHOBe, a TAK)KE UHBIX JIUIT (K IPUMEpY, yKa3aHUE B 3a-
BEIaHWH JIMIa, HAa KOTOPOE BO3JIaraeTcs OXpaHa aB-
TOpCTBAa, UIMEHH aBTOpPA W HENPHUKOCHOBEHHOCTH IIPO-
W3BE/ICHNs), Ha MPAKTHKE MPUMEHUTh yKa3aHHbIE IO-
JOXKEHHE 3aKOHa ObIBaeT 3aTpynHHUTENbHO. Takas
CJIO)KHOCTH MPEJACTAaBICHA TEM, YTO B COBPEMEHHOM
Mmupe B MIHTepHETE CylecTByeT OrpPOMHOE KOJIMYECTBO
Be0-caiiToB, KOTOPBIE AKTHBHO 3aHUMAIOTCSI KOITUPOBa-
HHEM MH(GOPMAIMH, B CBSI3U C YeM YCTAHOBUTH IIEPBO-
HAyalbHOTO KOMHpalWTepa CTAaHOBUTCA JIOBOJIBHO
TPYAHO, MHOTIa — HEBO3MOJXKHO.

Ha cerogusiniauii [eHb aKTUBHO pacnpoCTpaHeHa
MPaKTHKa PUMEHEHHs] 00eCIeUNTEIFHBIX MEp 0 OT-
HOIIECHHIO K Pe3yJIbTaTaM HHTEIUIEKTYaJIbHOU JIesITeb-
HoctH. Tak, m. 55 «O030pa cyaeOHOH MPaKTHKH TI0 Jie-
JIaM, CBSI3aHHBIM C pa3pelIeHNEM CIIOPOB O 3alUTe UH-
TEJUIEKTYaJIbHBIX ~ IIPaB»  yCTaHABIMBACTCS,  UTO
npe/BapuTeIbHbIE O00ECIeUnTEeNbHbIE MEphl MOTYT
OBITh TPUHATHI HE TOJBKO B OTHONICHWH IIpaB Ha
(bUITBMBL, B TOM 9HUCIIe KHHO(DWIBMBI, TeTIe()HUIbMBI, HO
¥ B OTHOIIEHUU MpaB Ha JMIOObIe Apyrue OOHEKTHI aB-
TOPCKHUX M (WJIM) CMEXHBIX IPpaB, KpOMe IpaB Ha (oTo-
rpadudeckne MPOW3BEICHNS M MPOU3BEACHUS, MOIy-
YeHHBIE CIIOCO00aMu, aHaJOTHYHBIMU (hoTorpadun [4].
OpHako NpUMEHEHHE NIPEIBAPUTENBHBIX MEP, KaK Mpa-
BWJIO, HAlpaBJIEHO Ha o0eclieueHHe UMYILECTBEHHBIX
UHTEPECOB 3asBUTENS 10 NPENBSIBICHUS HCKa, a TIpaBa
JIMI] HAa aBTOPCTBO, UMEHU aBTOpAa U HENPHUKOCHOBEH-
HOCTh TIPOU3BEJEHUSI TEOpUEH Ipa)KJaHCKOro IpaBa
OTHOCSTCS K OJIOKY JINUHBIX HEMMYIIECTBEHHBIX IIPaB.
CoOOTBETCTBEHHO, Iepe]] 3aKOHOJATEJIeM CTOHT aKTy-
anpHas 3a7ada, CBSI3aHHAS C PEryJIMPOBAaHUEM JaHHOU
obnacTu TpakIaHCKOTO 000pOoTa — XOTS TOIBITKH B
TEXHHYECKOM IUIAHE YK€ aKTHBHO Pa3padaThIBAIOTCA.
Bce damie aBTOpBI MpoM3BEACHMIA, co31aBas OQUIH-
JIBHBIN BeO-calT, HEOCPEICTBEHHO CBSI3aHHBI C €ro

TBOPYECKOI JESITEIbHOCTBIO, YCTAHABIUBAIOT CIELH-
IBHYIO 3aIUTY, BBIPAXKAIOUIYIOCS B HEBO3MOXHOCTH
KOIIMPOBAHUS JI000r0 TeKcTa Oe3 BHECEHHs H3MEHe-
HUH B CTPYKTYpY KOJla TOH MJIM MHOW BeO-CTpaHUIIBL.
Hcxozst U3 IpUBEICHHBIX BBILIE TTOJIOXKEHUH, BO3-
HUKAaeT BTOpasi BakKHAs IpoOJIieMa 3aIiThl aBTOPCKIX
IpaB — TaK Ha3blBaeMoe VIHTEepHeT-HpaTcTBO, CTaB-
miee Cephe3HBIM MPETATCTBHEM K OCYIIECTBICHHUIO aB-
TOPOM TIPOWM3BENCHHUA CBOMX 3aKOHHBIX mpaB. Co-
mracHo c1. 10 @3 «O6 nnpopmanmu, HHPOPMAITHOH-
HBIX TEXHOJOTHAX U 3amm|re  HHOOPMALUNY,
nHpopManus, KoTopasi pacupocTpaHseTcs JunaMu 6e3
UCIIONIb30BaHMs CPEACTB MaccoBO MH(popManuu (aa-
nee - CMI), nomkHa BKIIOYaTh B ce0s JOCTOBEPHBIE
CBeJIeHUs 0 ee oOaaaresne Wiv 00 MHOM JIUIIE, PAcIIpo-
cTpaHsroeM nadopMaruo, B Gopme u B 00beMe, KO-
TOpPBIE TOCTATOYHBI JUIsl MACHTU(DUKALIUH TAaKOTO JHLA
[3]. Cr. 15.2 Toro e 3aKoHa KOHKPETU3UPYET JaHHOE
MTOJIOKCHUE M YCTAHABIHMBACT MOPSIOK OTPAHWICHUS
JOCTYTIa K HHPOPMALIUH, KOTOpast PacIpoCTPaHICTCS ¢
HapyIIeHHEeM aBTOPCKUX IpaB. Tak, M0, IpaBa KOTO-
poro ObUTH HapyIIEHBl YKa3aHHBIM BBIIIE CHOCOOOM,
BIIpaBe 00paTtuThesi B (hesiepanbHblil OpraH UCIOIHH-
TENBHO BJIACTH, OCYIIECTBISIOUIMN (YHKIIMH 110 KOH-
TPOJIIO U Haa30py B cepe CpecTB MaccoBOi HHPOP-
Malli1, MacCOBBIX KOMMYHUKaIUH, HHHOPMALMOHHBIX
TEXHOJIOTHH U CBSA3H C COOTBETCTBYIOIUM 3asBJICHUEM
0 TPUHATUHU Mep, KOTOPbIe HAIIPABJICHBI HA OrpaHHYe-
HHE JOCTyIa K TaKOoro pojaa wH(pOpMAIHNU, KOTOpoe, B
CBOIO OYepedb, COCTABIACTCS Ha OCHOBAaHHH CyHeO-
Horo pewenust [2]. OqHako 3aKOHOJATEIb MpelycMar-
pUBacT MepHl 3aIUTHI, KOTOPhIE IMPUMEHHUMBI HEIO-
CPEICTBEHHO TOCIIEe HApyIICHHUS aBTOPCKOTO MpaBa, B
TO BpeMsl KaK Ha CETOAHAIIHAN IeHb TpeOyeTcs pa3pa-
00TKa MpOorpamMMBbl 10 NPEIOTBPAIIEHHIO TAaKHUX CIIYy-
4aeB, KOJIMYECTBO KOTOPBIM YBEIMYUBAETCSA B TOU K€
HNPOTPECCHH, YTO M Pa3pabOTKa HOBBIX TEXHHYECKHUX
cpenctB. HemocraTok yka3aHHOTO 3aKOHA 3aKiIIOua-
eTcs B TOM, YTO €ro HOPMBI OXBaTHIBAIOT HE BCE
TPYIIE OTHOUICHUH, BOSHUKAIOIIUX MPH 3aIllUTE aB-
TOPCKUX TpaB. Tak, OJHOW U3 OYEBHIHBIX MPoOIEeM B
JAHHOW cepe ABIIETCS HEIOCTATOYHOE PEryIHpOoBa-
HUe wucronb3oBaHusi VPN-cepBHCOB, HaIlpaBICHHBIX
Ha 00Xo0 O1oKkupoBaHus BeO-caliToB. HecMoTpst Ha mo-
npaBkH, BHeceHHbIEe B D3 «O06 uH(popmaiuu, uHbOp-
MAI[OHHBIX TEXHOJOTHUAX U 3aIluTe HH()OPMAIU,
KOTOPBIE ITPETyCMaTPUBAIOT 00S3aHHOCTH BIIAJIEIIBIICB
aHoHuUMaiizepoB 1 VPN-cepBHCOB OJIOKHUPOBATH J0-
CTYII K TaKHUM pecypcamM, OTBETCTBEHHOCTH, KpOMe
KakK OJIOKUPOBKH caiTa yIOJTHOMOYEHHBIM OPTaHOM,
HE IIPeIyCMOTPEHO. B cBs3M ¢ 3THUM, Bo3pacTaer TeH-
JEHIUS CO3JaHMs CXOXHMX CalTOB, IpecIeayLuX
LIeJIM HE3aKOHHOTO MCIOJIb30BaHMs HHPOopMannu 6e3
paspelieHys Ha 9TO aBTOpa TOr0 HJIM MHOTO pe3yib-
TaTa UHTEIJICKTYaIbHON eI TeIbHOCTH.
Hcnonp30BaHne 9K3eMINIsIpa IPOrpaMMBbl €3 uX
paspenieHus sBISETCs, MOXKalyi, Hanbojee 4acto
BCTPEYAIOIIMMCA BHUJOM HApPYIIEHHH, C KOTOPBIM
CTAJIKUBAIOTCS MPaBo0OIagaTeNH, U 0 IOBOLY KOTO-
POTO BEIHYXACHBI 3aIIMIIaTh CBOM MpaBa. [Ipu aToM
OTMETHUM, 4TO B MyHKTE 14 mocranoBinenus [Lienyma
BepxoBraoro Cyaa Poccutickoit @enepamum Ne 15 ot
19.06.2006 «O Bompocax, BOZHHUKIIUX y CYJOB IpH
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PACCMOTPEHUU TPAXKIAHCKUX JIEJI, CBSI3aHHBIX C MPH-
MEHEHHUEM 3aKOHOJATEIhCTBA 00 aBTOPCKOM IpaBe U
CMEXHBIX MPaBax» Pa3bsiCHECHO, YTO MPHU PACCMOTpE-
HUU CIIOPOB, CBSI3aHHBIX C 3al[UTON aBTOPCKUX MPAB,
UCTEI JOJDKEH JTOKa3aTh (pakT MPUHAJICIKHOCTH EMY
aBTOPCKOTO (CMEXHOTO) TpaBa, a Takxke (akT wc-
MOJIB30BAHMS 3THX IMPAaB OTBETUYUKOM. 10O €CTh, IpH
cyneOHOM 3anmuTe mpaB Ha mporpaMMbl 9BM B aTOM
CiIydae BO3SHHKAET JOIOJHUTEIbHAS 3a7ada — He00-
XOJIUMO JI0Ka3aTh CYAy, YTO MOTCHIIMAIBEHBEIM Hapy-
IIATENIEM HCIIONB3yeTCd HMMEHHO IpUHAAIeKaIas
npaBooOyiamaTento paspabotka. Ha mpakTuke 3TOT
Croco0 J0Ka3bIBaHMs CTAJIKHBACTCS C TPENSITCTBH-
smu [4].

Kak u3BecTHO, 3a0J0KHPOBATH JOCTYI K CaWTy
MOKHO TOJBKO Ha OCHOBaHWHU cyaeOHoro akrta. [lo-
PAIOK OIPAaHUYCHHSI JOCTYIIA K CaliTaM YCTaHOBJICH B
®denepanpHoM 3akoHe oT 27.07.2006 N 149-D3 (pen.
ot 02.12.2019) "O6 wmHpOpManwu, HHPOPMAITHOH-
HBIX TEXHOJIOTHSIX H 0 3amuTe nHGopManun" (C U3M.
W Jom., BcTym. B cuiy ¢ 13.12.2019) CornacHo ero
HOpMaM JOCTYI MOXET OBITh OTpaHWYeH KakK KO
BCEMY CailTy, TaK U K OTJACIbHBIM €r0 CTPaHHIIAM.
biiokupoBka caliTa OCYILIECTBISETCA B KayeCTBE
o0ecreyuTeIbHBIX Mep. VCKIIOYUTEbHAS KOMIIC-
TEHIUS M0 MPUHITHIO MPEIBAPUTEILHBIX 00eCIeyu-
TEJIBHBIX MEP 3aIUTHl ABTOPCKUX U CMEKHBIX MPaAB B
WNutepHere mnpepoctaBieHa Mocropeyay — (4.3.
cT.144.1. TTIK P®). Tlocne Toro, kak mpaBooOiaaa-
Telb oOpatuics B Mocropey ¢ 3asiBICHHEM O TIPH-
HATUU O0CECHEYHUTENBHBIX Mep, Mocropcyn o0si3aH
pPaccMOTpeTh 3TO 3asBJICHHE B TeUeHWe | IHSA U pe-
muTh. Ecii cy/ToM BEIHECEHO OTIpeIeIeHHe O IPUHS-
THU 00eCTICUNTEIbHBIX Mep U OJOKUPOBKE caiiTa, TO
CIEJYIOUIMM IIaroM OyJeT nojada COOTBETCTBYIO-
mero 3asBiaeHus B DenepanbHyl Ciyx0y 10
HAJ30pY B cepe CBI3U, HHGOPMAIMOHHBIX TEXHOJIO-
TUi 1 MaccoBbIX KoMMyHuKarui (PockomHanzop).
PockoMHaa30p 00s3aH B TeueHUe 3 AHEH ONpeeNnuTh
MpoBaiiiepa XOCTUHTA WIH WHOE JINIO, 00eCcTIeunBa-
fomiee pa3Menienne B lHTepHeTe OIOKHPYyEeMOro HH-
(hopManMOHHOTO pecypca, HalpaBUTh €My B JJEK-
TPOHHOM BHJIC YBEJIOMJICHHE Ha PYCCKOM U aHTIIUH-
CKOM sI3BIKaX O HApYIICHHH TpaB Ha OOBEKTHI
ABTOPCKUX W (WJIH) CMEXHBIX ITPAB.

BroknpoBka caiita Bcerma cieqyer cyaeOHoe
pazbuparenbcTBO. B MCKOBOM 3asiBIICHWH MPaBOOO-
Jajatesb BIPABe MPEAbSIBUTh K HAPYIIUTEIIO pas-
JIMYHBIC MMPEAYCMOTPEHHBIC 3aKOHOM TpeboBanwus. B
TOM YHCJIe ¥ TPEOOBAHHS O BBIIUIATE KOMIICHCAIIHH,
npeaycmotpennoit cT.1301 TK P® B pa3zmepe ot 10
000 pyb6uteit 1o 5 000 000 py6umeii [11].

[ToxBOS UTOT BEIMIECKA3aHHOTO, PA3BUTHE CETH
HurepHer, sBismonIedcs KpynmHEHIIeH MIOMIaAKOH,
HATIPABJICHHON Ha OCYMIECTBICHHE KOMMYHUKAIIHH
MEXIy JIOAbMH, TOPOIUIO KPYT MPaBOOTHOIICHHUIHA,
KOTOpBIC MOJICKAT MPABOBOMY PETYITUPOBAHUIO. 3a-

IIMTa aBTOPCKUX TpaB B ceTH MHTepHET Ha cero-
JHSIIHUHA 1eHb pa3paboTaHa OTHOCHTENBHO cllabo, U
9TO CBS3aHO CO CTPEMHTEIbHBIM Pa3BUTHEM pa3iiny-
HBIX CIIOCO0OOB, C TIOMOIIBIO KOTOPBIX MPOHU3BOTUTCS
KOIMpOBaHKUE MH(POPMAILINH, SBISIOMIEHCS 00BEKTOM
aBTOPCKUX IIPaB, B COOCTBEHHBIX elsX. Benencraue
9TOTO, ITEpes 3aKOHOJATEIeM CTOMT OCTpas Mpo-
OyieMa GopMHUPOBAHUS MPABOBBIX HOPM, KOTOPBIEC OY-
JIyT CITOCOOHBI B HAMOOJBIICH Mepe 3aIlUTHTh JIHII,
SIBIISIFOLIIMXCS] BIIAJENbLaMH TIPaB Ha PE3yNbTaThl HH-
TEJUICKTYaJIbHOMN AEATEIbHOCTH.
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ENGINEERING AND ENVIRONMENTAL SURVEYS OF THE LAND

Annomauusn

B npeocmasnennoii nayunoii pabome paccmompena akmyanbHdas, Ha Ce20OHAUWHUL OeHb mema npoeedenuUs
UHOICEHEePHO-IKOIOSULEeCKO20 U3bICKAHUS 3eMENIbHO20 YYACMKA HA MePPUMOPUL U 8 PeausX HACELeHHO20 NYHKMA.
B nacmoswen pabome aumanusupyemcs npoyedypa u mpeOO8aHUs K NPOGEOEHUID UHHICEHEPHO-IKOIO02UYECKUX
U3LICKAHULL K NPOEKMHOU OOKYMeHmayuu 01 CIMpOUmenbcmad OmoeibHblX 30AHUN UIU COOPYICEHUU, d MAaKHCce

ux 603]\/109}67-1012 pecmaspayuu.
Abstract

In the presented scientific work the actual, for today the theme of carrying out engineering and ecological
survey of the land plot in the territory and in realities of the settlement is considered. This paper analyzes the
procedure and requirements for engineering and environmental surveys to the design documentation for the con-
struction of individual buildings or structures, as well as their possible restoration.

Knrouesnie cnosa: UHDICEHEPHO-DKOJIo2UYeCKUe U3bICKAHUA, IKO0cUYecKue pa60mbl, ucczzedoeaﬂu;z, cmpou-
MenbCmBo, PeKOHCMPYKYUs, HeONa2oNPUAMHbLI IKOI02UYECKULl (haKmop.
Keywords: engineering and environmental surveys, environmental work, research, construction, reconstruc-

tion, adverse environmental factor.

Kax u3BecTHO, Takue AEWCTBUSI KaK WHKEHEPHO-
9KOJIOTHYECKHE M3BICKAHUS 3aKITI0YAIOTCS B UCCIEI0-
BaHUU OKPYXAIOIIEeH cpejibl, KOTOPOE B CBOIO OUEpeIb
HOCHUT KOMIUIEKCHBIH xapakTep. [TomoOHbIe Mepompus-
THSI MOT'YT IPOBOJIUTHCS CIIEITUATBHBIMU CYOBEKTaMU C
LEJbI0 CBOEBPEMEHHOTO BBISIBICHHUS, IPEIOTBPAILIEHUS
U COOTBETCTBEHHO YCTpPaHEHHS BCEX HEOIarompwusT-
HBIX (paKTOPOB, KOTOpPEIC, KaK MPABUIIO, MOTYT TIOSB-
JISIThCSI BBUAY ITOBCEHEBHOM JESTEILHOCTH YEJIOBEKA.

B ciydae, eciau mosiBisieTcss HEOOXOIUMOCTh T10-
CTPOUTH HOBOE WJIM PEKOHCTPYUPOBATh CTAPOE 3AaHUE
WIIH JTI000H HHOM 00BEKT, TO IPOBEICHHE HH)KEHEPHO-
AKOJIOTHYECKUX PAOOT HOCUT 00S3aTENbHBIN XapaKkTep,
TaK KaKk IMEHHO OHU UCTIONB3YIOTCS JJIs1 JaIbHEHIIIeTO
COCTaBJIEHUS MIPOEKTHOM JOKyMeHTaluu. B nenom uH-
XKeHepHO-dKoIornueckne n3bickanus uinu (MDOW) mpo-
BOJSITCS TPAaKTHUECKU B JIIOOOM cllydae, Tak Kak 3TH
JIEUCTBUSL TO3BOJIIIOT Pa3pelIUTh HEKOTOPHIE BO-
MPOCHI, KOTOPbIE CBSI3aHBI C HHBECTULIMOHHBIM U I'pa-
JIOCTPOUTENBHEIM  00OCHOBaHWEeM. [lomynsipHOCTH
DU o0BscHACTCS TaKKE B TEM, YTO IOCPEICTBOM I10-
JIOOHBIX JIEHCTBHI MOXXHO MOJYYHTH OOBEKTHUBHYIO
HHPOPMALUIO O TOW TEPPUTOPHH, TAC IUIAHHUPYETCS
BO3BECTH 3/IaHUE MJIH IIPOBECTH PEKOHCTPYKIMIOL,

! Bproxaus A.®., Bproxans ®.®., Tloranos A.JI. Umske-
HEPHO-3KOJIOTMYECKHE U3bICKa-HUA Ul cTpoutenscrsa TOC.
M. : U3n-Bo ACB, 2008. 193 c.

BBuay Toro, 4Tto OCHOBHas 3ajlaya 3KOJIOTHYE-
CKHMX M3bICKaHUH 3aKJIF0YaeTCsl B CBOEBPEMEHHOM BbI-
SIBIIEHUU PA3INYHBIX PUYUH TIOSBIICHUST HEOIATOMPH-
SITHBIX DKOJIOTHYECKUX ITOCIIEACTBUM, TO MOKHO T'OBO-
pUTh W O COIHAIbHOH (YHKIMH  TOJOOHBIX
MEPOIPUATHI, TaK KaK OHU IPSIMO BIMSAIOT HA YPOBEHb
0€30MacHOCTH TIPOKMBAHHUS HACENCHHUS Ha TOM WIIH
WHOM Y4aCTKE MECTHOCTH.

Crout 00paTuTh BHUMaHUE HA TO, YTO IKOJIOTHYE-
CKHME H3BICKAHUSA B CBOEM CTPYKTYPHOM COIEPKAHUH
HMEIOT HECKOJBKO IIOCII€A0BATEIbHBIX 3TANOB, KOTO-
phie, B CBOIO OY€pe/ib, SBIISIFOTCS 00SM3aTENbHBIMU JIJIS
HUCTIOJHEHUS, K TAKOBBIM MOKHO OTHECTH, HAIIPUMED:

[ToaroroBUTENBHBIHN ATal, HA KOTOPOM aHAJIU-
3UPYIOTCS PE3YJIbTATHI IPOBEACHUS MPEABIAYIINX HH-
KECHCPHO-OKOJIOTHYCCKUX U3BICKaHMH. Cneunanmnpo-
BAaHHBIC JIMI]A U3YYar0T KapTorpaqmquKHe JaHHBIC, a
Tak)Ke 3aHUMAaIOTC cOOpoM Beel cripaBoyHOM HHDOP-
Maluu. TaK)Ke, Ha npEACTABJIICHHOM JTaIIC MOABIACTCA
BO3MOXXHOCTb ONPEACNICHUs TPEIIoaraéMplX Hera-
TUBHBIX HOCHG}ICTBI/II\/’I MPOBCACHUA CTPOUTEIBHBIX pa-
00T U COOTBETCTBEHHO MX IIPUYMH UX BOSHHKHOBECHHM,

Cregyniuii aTam UMEHYEeTCSl KaK «IOJIEBOM»,
€ro CyITHOCTH 3aKJIF0YaeTCsI B IPOBEICHUN PEKOTHOC-
OUPOBKH MECTHOCTH, B3SITHH MPOOBI TPYHTA, BMECTE C

2 Boponmosa A.A. VHkeHepHBIE H3BICKAHUS [T CTPOUTENb-
ctBa // Pexxum nocryna: CIIC Koncynprantllnroc. ([ara 00-
pamienust: 26.11.2019).
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MOJ3eMHBIMH BOJIaMU, a TaKyKe MPOBEJECHUE UCCIEN0-
BaHMH Ha BBIABICHUE paJMAalMOHHBIX MOKa3aTeleH.
HanmMeHoBaHUE «10JE€BOM 3TA» UCXOJUT U3 TOTO, YTO
BCE BBILIETIEPEUHCICHHbIE ICHCTBUSA OCYILECTBIISIOTCS
HETOCPEACTBEHHO Ha CAMOM MecTe IPOBEICHUs TIpe-
TMI0JTaraeMbIX CTPOUTENBHBIX PadoT;

Ha wuroroBom TperbeMm 3Tame, OCYyLIECTBIIS-
eTcsl OAPOOHBIN aHaNU3 BCel COOpaHHOW Crieluau-
CTaM¥ MH(GOPMAIMU U COCTABIISICTCS] TEXHUYECKUH OT-
yeT. JlaHHBIN dTal Ha3bIBAETCS KaMepallbHBIM.

CTOHUT OTMETHTB, YTO MPOLIEAYpa IPOBEACHUS Me-
POIIPHATHIA, CBA3AHHBIX C S3KOJTOTMYECKHM H3bICKaHHEM
MPOBOJUTCA TONBKO B TOM CIIy4ae KOTJa 3aCTPOMIINK
MOJIYYUT COOTBETCTBYIOIMN ['pagocTponurenbHbIi
IUIaH M IO TOTO KaK MPOEKT 3JaHusl OyIeT MOJHOCTHIO
pazpaboran. Takum 00pa3oM, yCTaHABIUBAIOTCS CPOKU
JUIA IPOBEICHUS pacCMaTpPUBaeMON HaMU MPOLETYPHI,
BbIXOJ] 3aJIHUX 3allpCll€H, OAHAKO OHU HE ABJIAIOTCA
YETKO PCTIIaMCHTUPOBAHHBIMU U MOTYT ((HJ'IaBaTI:-»S.

Uro kxacaeTcst KOHKPETHBIX BHIOB padoT, TO MpHU
U3y4aeMOM HAMHU DKOJOTHYECKOM M3BICKAHHU IMPOBO-
JATCA CIEYIONINe UX BUABI, & UMEHHO!

IIpoBeneHue MOIHOIIEHHOTO CAHUTApHOTO U

THTHCHUYECKOT0 o0cienoBanus. B OyayiieM Ha ocHO-
BaHUH PE3yJILTATOB TAKOW OI[CHKH MOXHO C(HOPMYIH-
POBaTh OIpeeIICHHBIE BBIBOJBI, CBSI3aHHBIC C OHOIIO-
THYECKUM WITH K& XUMUYECKUM 3arpsI3HCHHEM HHTepe-
CYIOIIETO yYacTKa;
- Ilpm ynoMsaHYTOM HaMH DaHee U3bATUU
TPYHTa OIICHUBACTCS €TO IMPUTOMHOCTH JUIS HCIIOIB30-
BaHUS B CTPOUTEIILCTBE MIIH )K€ TIOCA/IKE CaKEHIIEB JIe-
PEBBEB U MHOM PacTUTEIHFHOCTH;

Taxke OCYIIECTBISIOTCS OOIIMEe KOMILIEKC-
HbIE MEPONPUATHS IO OLUEHKE IKOJOTHUYECKOIO COCTO-
STHHSL 3€MeJb, ITOJI3EMHBIX BOJ MJIM JOHHBIX OTIIOXKE-
HUH.

Te ke moseBble AEUCTBUSA XapaKTEPU3YIOTCS MO-
JIPOOHBIM H3YYCHHEM MECTHOCTH, KOTOpas OKpYXKaeT
00BEKT HHKEHEPHO-IKOJIOTHUECKOT0 U3bICKaHUs. Tak,
OTIpeJIeNIATCS HAJM4YMe BoJonpoBojoB, JIDII, aBTo3a-
MIPABOK U WHBIE 3JaHMSI U COOPYKEHUS, HE HOCSIIUE Ka-
KOT0-1100 CrenuanbHOro xapakrepa. Kpome storo, Ha
MPEAINoJIaraeMoOM MECTE MPOBEAEHUSI PEKOHCTPYKIIMU
3MAQHUS WIH €r0 HOBOTO CTPOHUTEIHCTBA (DUKCHPYETCS
penbed, a TakKe MPUCYTCTBUE MIPUPOIHBIX H aHTPOIIO-
TCHHBIX HETaTHBHBIX (DaKTOPOB, IMPEICTABICHHBIX B
OOJBIIMHCTBE CIyYacB B BUJIC CBAJIOK WIIH PUPOTHBIX
onoisHeil*. Bee BBIABJICHHBIE OCOOEHHOCTH OTpaa-
I0TCSl CHIEUAIMCTOM B, TaK Ha3bIBAEMOM, KapTUPOBa-
HHH.

IIpencraBineHHbIl JOKYMEHT B COOTBETCTBUHU C
pEerIaMeHTOM JIOJKEH COJEPKATh PE3yJIbTaThl TUPO-
JIOTHYECKUX MCCIICIOBAHUM, a TaK)KE JTaHHOE CIIeI[Ha-
JUCTaMH 3aKJII0YCHHE KadyecTBa B3STOW Ha Mpoly va-
CTH TpYHTa ¥ 1T04YBHI. Hampumep, npu U3y4eHUH COCTO-
SSHUS ~ TOJI3€MHBIX  BOJ, B IMEPBYIO  Oudepelb

3 IHKEeHEPHO-TEO0IOTMYECKUE M3BICKAHUS B CIIOKHBIX YCIIO-
Busix / H.A. Ilnaros, A.Jl. [Toranos, H A. JlaBposa, 1. A. To-
tanoB, M.A. Kanammukos. M. : M3a-so MI'CY, 2011. 130c.

paccMaTpuBaeTcs BO3MOXKHOCTb MX AajbHEWIIero 3a-
IPSA3HEHUS], KOTOPOE MOJKET OBITh BBI3BAHO CTPOUTEINb-
CTBOM TOTO WJIM MHOTO O0BEKTa, a TAKXKe Ipearoiara-
eMasl OIIaCHOCTb BO3HUKHOBEHHUS ONOJI3HEH WM MOJ-
TOIUICHHOW HEXXWIIBIX, HO HCIOJIb3YEMBIX B OBITOBBIX
Helsax IoMelleHu. BMecTe ¢ 3TUM crienuaJIucTaMu
MIPEIOCTABISIETCS OOIINI TPOTHO3 THUAPOJIOTHYECKIX
YCIIOBHIA, KOTOPBIE MOTYT BOHHKHYThH IIPH TEXHOTECH-
HOM BO3/EHCTBHUU.

OcHOBHas IIeTh MCCJIEOBAaHUS TPYHTA 3aKIFOYa-
eTca B OOHApPYXCHHU B COCTaBE ITOYBHI XHUMHUYECKHUX
WM PaJUOIOrMYEeCKUX 3arpsi3HEHUH, KOTOphIe Ipea-
CTaBJISAIOT MPAMYIO YTPO3Y KU3HU WU 310POBBIO YETI0-
BEKa.

CrouT OTMETHUTh, YTO MOMHUMO KapTUPOBaHUS B
mporiecce IMPOBEACHUS HHXKEHEPHO-IKOJIOTMUECKUX
WU3BICKAHUW COCTaBIIAETCS U TAKOW TOKYMEHT KakK Ipo-
eKTHBII OTYeT, B KOTOPOM, HAapUMep, MOXKET Colep-
KaTbCsl WHPOPMALHUSA O pe3yNbTaTaXx MpPOBEICHHUS 00-
cienoBaHus Onm3nexarneir or oovekta MDOU pactu-
TETPHOCTH. OJTO HEOOXOOUMO [UIA OMpEHCTICHHS
BO3MO>KHBIX BPEIHBIX OCICCTBUN TEXHHYCCKUX JICH-
CTBHH 4eJIOBEKa Ha OKPY>KAIOLIYIO IPUPOAY.

[TomBOIS UTOTH HACTOSIICH PAaOOTHI, MOXKHO CKa-
3aTh, YTO NMPOBEACHUE TAKUX MEPONPHUATUN KaK HHXKe-
HEPHO-PKOJIOTHUECKUE M3BICKAaHUS HMEIOT OO0ibIIoN
BEC KaK B I'PaJIOCTPOUTEIIEHOM, TaK U B 3KOJIOTHIECKOM
mnpase. IlocpencTBoM ocymiecTBICHHUS IpeICTaBIICH-
HBIX JIEHCTBUI CTAHOBHUTCSI BO3MOXKHBIM HE TOIBKO pe-
M3l KaKUX-TH00 KPYITHBIX CTPOUTEIHHBIX ITPOCK-
TOB, HO M aHAJIN3 OOIIEH HKOJIOTUIECKON CUTYyaIlUH Ha
OTIEITBHO-B3TO MECTHOCTH, PE3yJIbTaThl KOTOPOTO,
0ECCIOpPHO, SBIIAIOTCSA COIHAIBHO MOJC3HBIMH IS
HACEIICHMUS.
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TRADE SECRETS IN BUSINESS: PROBLEMS OF THEORY AND PRACTICE

AHnnomauus.

B nocaeonee epems npobenvt uncmumyma KoMmep4ecKkol maiHvl 6 RPeOnPUHUMAMENbCKOU 0esimelbHOCIU

6ce boavie npuobpemam NPaKmuiecKylo U HayuyHyio akmyaibHocms. QopmMuposanue NOHIMUsL KOMMEPUECKoU
MaiHbl UMeno OUHHBIL U H0OONLIMHbLI RYMb, KOMOopbll Hayaacs ewe 6 Poccutickoit Umnepuu. B dannoii cma-
moe paccmMompenvl Hauboee 8adxdcHvle NPobeMbl KOMMeEPHeCKoU matHsl 6 meopuu u npakmuxe. Tax dce npeo-
JIOJHCEHbL KOPPEKMUPOBKU Oelicmaytouje2o 3akoHodamenvcmea. Hecmomps na mo, umo 6 Poccuu boavuioe xonu-
YeCmeo KOMMEPHECKUX NPeonpusmuil U 3auuma KOMMePYeCcKoll matiibl npe0Cmasisiemcs 6eCoMa AKmMyaibHolU,
peaivbHas npakmuka nokassledaent, 4mo 603MONICHOCMU 3aKOHO0AMenbCmea no 3auwjume KOMM@p‘lQCKO]Z maunwl
UCHOJIL3YIOMCA He O4€eHb UWUPOKO.

Abstract.

Recently, the gaps of the institute of trade secrets in entrepreneurial activity are becoming more and more
practical and scientific. The formation of the concept of trade secret had a long and curious path that began in the
Russian Empire. This article discusses the most important issues of trade secrets in theory and practice. Also
proposed adjustments to existing legislation. Despite the fact that in Russia a large number of commercial enter-
prises and the protection of trade secrets seems very relevant, real practice shows that the possibilities of legisla-

tion to protect trade secrets are not used very widely.

Knrouegvie cnosa: xommepueckas maina, npeonpunuMamens, OpeaHu3ayus, npasogoi pexcum, Dedepan-
Holtl 3ak0H «O KomMMepueckoll maiiney, 0Xpaud, 3awuma, ungpopmayus, 002060p, 2pugd, KOHGUOEHYUATLHOCMb,

Hapyuienue.

Keywords: trade secret, entrepreneur, organization, legal regime, Federal Law “On Trade Secret”, protec-
tion, protection, information, contract, stamp, confidentiality, violation.

MHorue BONpOCH NPEANPUHUMATENIBCKON Jesl-
TEIBHOCTUA PETYJIUPYIOTCA TPaKIaHCKUM, aIMUHU-
CTPaTHBHEIM, TPYAOBBIM, YTOJOBHBIM U IPYIUM 3aKO-
HOJATCJIbCTBOM. B HOBBIX PBIHOYHO-OKOHOMHUYCCKUX
YCIOBHAX HPUCYTCTBYIOT IMPOOJIEMBI, KOTOPBHIE CBS-
3aHBI ¢ 00ecTeyeHneM 0e30MTacCHOCTH He TOJIBKO (r3n-
YEeCKUX M IOPUINYECKHX JIML, UX UMYIIECTBEHHOH CO0-
CTBEHHOCTH, HO KOMMepueckoil nadopmanuu. J{ns 3a-
IIATH KOMMEPYECKOH TaliHBI NCIIOJIB3YIOTCSI TIPAaBOBBIC
U CcIielMalIbHbIE MEpPHI.

[MpeanpuHuMarenbckas JeATENLHOCTh  HEpas-
PBIBHO CBsI3aHa C ITOJIy4YE€HHEM M HCIIOJIb30BAHUEM HH-
tdopmarmu. B Hactosimee Bpemsi mHGOpManus mpen-
CTaBIseT CO00# 0c0O0TO posaa ToBap, KOTOPHIH MMeeT
HEMaJTy0 IIEHHOCT. J[J1s IpeAnprHIMAaTENs SIBISICTCS

5 Nonromonos FO.B.,“TIpeanpuauMaTenscTBO M Ge3omac-
HOCTE”, “YHuBepcym”, M.,1991

LeHHON WH}OpPMAIUsi, KOTOPYI0 OH HCIONB3YeT st
JOCTIDKEHUSI IIeJiel (UpPMBI W pasriameHus TaHHON
HHGOPMALIUK MOKET JINIINTH €r0 BO3MOXHOCTEH pea-
JIN30BAaTh 3TH LENH.

KoMmmMmepueckast TaliHa NpeanpusTust He ABJIAETCS
roCyJapCTBEHHBIM cekpeToM. OHa MpencTaBisieT CO-
001 cBelleHMs, KOTOPBIE CBSI3aHBI C NPOM3BOACTBOM,
yInpaBjeHueM, GHHAHCAMH, TEXHOJIOTHYECKOH HHPOP-
Manuei M 1p., pasriameHue MOXXET HaHeCTH yIepo
MHTEPECaM TIPETIPUITHSL.

Ilo MHEHUIO cHenUanucTOB, CBEIEHHS, KOTOPhIE
MOXKHO Ha3bIBaTh KOMMEPYECKOM TaWHOM JOJIKHBI
YAOBJIETBOPSATH CIEAYIOLIUE YCIOBUSL:

e  OTKpBITOE HCIOIH30BAHUE TAHHBIX CBEICHUI
MIPUHOCHT YIIEepO IJIs IPEAIPHATHS;
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e (CBeleHHUS HE SBISIOTCS OOLICU3BECTHBIMH H
00IIEJOCTYTHBIMU Ha 3aKOHHBIX OCHOBAHUSIX;

e Ilpeanpusitue OCyLIECTBISET ONpEENeHHbIE
JICHCTBUSA U COXPAHECHUST KOH(PHUICHIIMATbHOCTH HH-
(dopmaruy;

e (CaeneHHUs HyKIAIOTCS B 3allIUTE, TAaK KaK OHU
HE SIBISIIOTCSL TOCYIAapCTBEHHBIMU CEKPETAMM, HE 3a-
LIUILEHbl aBTOPCKUX U MATEHTHBIM IIPAaBOM;

e CokphITHE ATHX CBEICHHUI HE BpeauT oOrIe-
CTBY.

OmnpeneneHne KoMMepuecKas TaiHa 3aUKCHpPO-
BaHO B @enepanbHoM 3akoHe «O KoMMepdecKoil
TaliHe».

BeIiessiFoT TpU TPYIIBI MEp MO OXpaHe KOH(U-
JICHIIMATBHOW MH(GOPMAIIMU: TEXHUUCCKUE, OpraHu3a-
LMOHHBIE U IOPUINUECKHE.

TexHuueckre Mephl MOAPa3yMEBAIOT UCIIOJIb30Ba-
HHUE Pa3IMYHbIX TEXHUYECKUX CPEACTB, KOTOPBIE Ipe-
MSTCTBYIOT HECAHKLIMOHUPOBAHHOMY JOCTYIy K HH-
(popmanuu. SOpranusanoHHble MepbI IPOSABISAIOTCS B
OTpaHUYEHHUE NOCTyIa K KOHPHUICHIHAITbHON HH(pOP-
Manuu pa0OTHWKAaM oOpraHu3amun. FOpugmdeckue
MEpbI BKJIFOUAIOT B ¢e0sI CIIOCOOBI OXpaHbl KOHDUIACH-
[MaJbHOW MH(MOPMAIMH, KOTOPbIE MPEANOIaraloT Hc-
MOJIb30BAHUE OTPEJICIEHHOIO KOMIUIEKCA IPAaBOBBIX
CPEICTB, MPEIOCTaBICHHBIX 3aKOHOM H IO/A3aKOH-
HBIMH aKTaM¥ oOaaaresnsi HHGOpMaIuy.

[peanpusitne 1OMKHO 3aUKCHPOBATh JIOKY-
MEHTBI, KOTOPbIE PETYIUPYIOT TPYIOBbIE OTHOLIEHHUS C
pabOTHHKOM TIO TIOBOXY OXpaHBl KOH(MHICHIIHATBHO-
ctu nHpOpMaIMH. PexuM KOMMeEpYecKor TaitHBI MO-
JKeT OBITH BBEJICH HA HEOTPaHWYEHHBIN cpok. Kak mo-
Ka3bIBA€T PAKTHKA, B OCHOBHOM, KPYIHbIE NPEANPUs-
THS BBOJAT y ce0s1 pe’kuM KoMMepueckoil TaiHel. Te,
KTO BBOJISIT JAHHBIN PEXUM, HE BCET/IAa B TIOJHOW Mepe
o0ecreunBaroT COOJIIOJIeHHE 3aKOHOATENIECTBA O 3a-
LIUTE KOMMepUYeCcKou TaiiHbl. To ecTh He BCceraa uMero
BO3MOYKHOCTb B CyJIe OTCTaUBaTh CBOM MHTEPECHL.

YacTo BcTpevaroTcs ciiy4yau, Korjaa Ha opme J10-
roBOpa, KOTOpbIE TUIAHUPYETCSl HAa NMOJNUCaHUEe, opra-
HU3ams pasmemaer Tpud «Kommepdueckas TtaiiHay.
Ho, sT0 He 03HauaeT, 4TO Apyras CTOpOHA 00s3aHA HE
pasriamarb JaHHblE cBeAeHUs. il 3alUThl KOMMED-
YEeCKOU TaifHBI C MOTEHIMAIbHBIM KOHTPareHTOM HE00-
XOJIMMO MPENBAPUTENILHO 3aKIIOUUTH COTJIALIEHHE O
KoH(pHIeHIHaTbHOCTH. [[aHHOE corjamieHne mnpexmy-
CMaTpHUBAeT 0053aHHOCTH O Hepa3TJallleHNH U OTIpesie-
JIEHHBIN MOPSIAOK Mepeaauu CBEAECHUN, KOTOPBIE SIBIISI-
IOTCSI KOMMepueckoi TaitHo#. IIpocroe pasmenieHue
rpr¢a KOHPHUISHIINATHFHOCTH Ha IIPOEKTE JOTOBOPA HU
K 9YeMy He 00sI3bIBacT MOTEHIIUAIFHOTO KOHTPAreHTa.

OMHAKO C IPaKTHYCCKON TOYKH 3pEeHUS HAOII01a-
eTcst “Hoe. MOXHO MOJTBEPIUTH IIPUMEPOM U3 cy1e0-
HoW mpaktuku. Cyja ykasai, 4TO OTCYTCTBHE Tpuda

6 Crpabexuna 10.C., Konkuna A.B., Tarapunosa E.IT. «
[Moaxoapl K MpeAMETH TPEANPUHHUMATEIBCKOTO TIpaBa//
Hayunoe €000IIeCTBO CTYJCHTOB:
MEXIUCHUITIIMHAPHBIE MCCJIEJOBAHUS: c6.cr.
mo wmar. XXXIX wMyxayHap. CcTyd. Hay4H.-IIPaKT.
KoH(.Ne3(39)

7 AnennsnuoHHOE Onpenenenne MOCKOBCKOTO TOPOJICKOTO
cyma ot 26.11.2015 mo memy Ne 33-44248/2015

«Kommepyeckass nHpoOpMalms» He 0cBOOOXKIAeT pa-
OOTHHMKA OT OTBETCTBEHHOCTH 3a pasriamenue nudop-
Manuu. PabotHuk mor yGenmutbes, 4to mHpopmanms
SIBJISIETCS. KOMMEPYECKOM TalHOM Ha OCHOBAHWHM JIO-
KaJbHBIX aKTOB, C KOTOPBIMHM €r0 O3HAKOMWIH IpHU
npueme Ha padoTy’.

CrnemyeT OTMETHTD Psifi IPOOJIEMHBIX BOIIPOCOB B
cdepe peryImpoBaHusI KOMMEPUYECKOH TaHbIL:

e JIMCKYyCCHOHHBIM SBISIETCSI BOIIPOC 00 OTHe-
CEHUM KOMMEPYECKOM TalHbl K HHTEJUIEKTYyaJbHOMH
cobctBennoctH. Tak, A.AaTononsckuii 1 I'.OTHIOKOBA
CUUTAIOT, WHCTUTYT WHTEIUIEKTYalbHOH COOCTBEHHO-
CTH HE HOAXOIUT ISl OXpaHbl KOMMEPUECKOH TaifHBI
BCJEACTBHE UX 3HAUUTENbHBIX OTIMYUIl OT KIaccuue-
CKHMX 0OBEKTOB IIPaBa MHTEIUIEKTYJILHOM COOCTBEHHO-
cru. A.Il.CepreeBa cuntaet, Ha000POT, YTO KOMMeEpYe-
CKas TaifHa o0nagaeT BceMH CBOMCTBaMU OOBEKTa MH-
TEJIIIEKTYyalbHOH COOCTBEHHOCTH W SBISIETCS €TI0
0c000# Pa3sHOBUIHOCTHIOS;

e OepaepanbHbli 3akOH «O KOMMeEpYeCKOH
TaifHe» mMeeT mpobes. B HeM oTcyTCTBYeT cTemneHb
KOH()MACHIIMAIEHOCTH, 10 AHAIOTHH CO CTENCHSIMH
CEKPETHOCTH JJIsI CBeIEHHH, KOTOPBIE COCTaBIISAIOT I'OC-
YAapCTBEHHYIO TaiiHy. DTO 3aTPYAHIET YCTAHOBIICHUS
CaHKIIMH 3a HapyllIeHHEe KOMMEPUECKOI TailHblI;

e CymectByeT mpobiieMa MpaBONPUMEHUTENb-
Horo xapakrepa. OHa BbIpaxkaeTcsi B pasHOOOpasuu
TEPMUHOB, KOTOPbIE UCHOJIB3YIOTCSA NPU PEryIUPOBa-
HUU BOIIPOCOB KOMMepUecKoi TaiiHbl. Hanpumep, npo-
W3BOJCTBEHHAS TaiiHA, TOPTOBBII CEKpET, HOy-Xay U
ap. Ilpu 3ToM 3HaUYeHHe TaHHBIX TEPMUTHOW HE SIBIIA-
eTCs 0JIMHAaKOBBIMH®;

e B cratee 4 ®exnepanbHoro 3akoHa «O KOM-
MEpUYECKOH TallHe» NpeayCMaTpPUBAETCs, IPaBO HA OT-
HeceHHe MHpOpManuu K MHGOpMAIMH, KOTOpas co-
CTaBIISIET KOMMEPUECKYIO0 TaifHy, U Ha OIpeJesIeHHe
HepeyHs U cocTaBa TakoW MH(OpManuK MPUHAJIEKUT
obnanarento takoi uHdopmanuu. Ho, cocraBurs enu-
HBIN TIepedYeHb HEBO3MOXKHO, TaK KaK CBEJCHHS, KOTO-
pBIE MOTYT COCTaBJISATh KOMMEPUYECKYIO TalHYy, CIMII-
KOM Pa3HOOOPa3HBI 1 MaCCHUBHBI,

e (OOnamaTensMu KOMMEpPYECKOH TaWHBI SBIIS-
I0TCSI HCKITIOYUTENIbHO MHANBUAYaIbHbBIE TIPEIPUHH-
MaTenu W IOpUANYECKHE JIMIA, KOTOPHIE OCYIIECTB-
JISIOT NPEANPUHUMATENbCKYIO JESITeNbHOCTh, HO B TO
K€ BpeMs I10JIb30BaThCSl KOMMEPYECKOM TaitHON MOTYT
¢u3ndeckre WA, HE SBIAIOMINECS HHIUBUIYaJIb-
HBIMH TIPEATTPUHAMATEIISIMH;

e [lpeanmaraercs 3aKOHOJATENBHO 3a(HUKCHPO-
BaTh TPaXJAHCKO-TIPABOBYIO OTBETCTBEHHOCTb, IS
HapyIlIuTeNel npaBa Ha KoMMepUecKyro TaiiHy. Hapy-
LINTENh 00s53aH BO3MECTHUTDH ITOCTPAAABIIEMY JICHEX-
HyI0 KoMmreHcanuioo. Pasmep KommeHcaumu OyneT
OIPENIENIATh CYAOM.

8Ceprees A.Il. [IpaBo HHTEIEKTYaIbHOH COOCTBEHHOCTH B
Poccuiickoit @enepanun : ydeOHUK. 2-¢ u3a., nepepad. U
nor. M.: [Ipocnexr, 2004. C. 33

9 Illep6auera JI.B. Ananu3 npoGiieM 3ainuTbl KOMMEPUECKOM

TaiiHbI [DnexrponHbIit pecypc]. URL:
http://sibac.info/conf/law/ix/26589  (mata  oOpauicHus:
17.12.2019)
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MOXHO TIpUBECTH HpUMEp U3 cyneOHOI mpak-
tuky, K.E. paborana 8 OO0 «['unponunamuka». OHa
UCIIOJIb30Baa MEePCOHANBHBIN KOMIIBIOTEP JUIsS Iepe-
MHUCBIBaHMA Ha JTMYHYIO Qudni-kapty 6osee 50 ¢aiinos,
KOTOpBIE COJEpKAIN KOH(UICHIMANbHYI0 HH(pOpMa-
muro. Iloce wero K.E. mepeceinana daiinsl TpeTsuM
munaM. B maHHBIX (aimax comepiKaivch CBEICHHS O
TUTAHUPYEMBIX 00beMaxX pa0doT M UX CTOMMOCTbH. JlaH-
HBIE CBEJCHHS SBIAIOCH KOMMepueckod TaitHoU. Co-
TpyIHHIA OblJIa YBOJICHA HA OCHOBAHHH III. «B» I1.6 4.1
ct.81 TpyznoBoro koaekca Poccuiickoit denepaunnu 3a
pasrianienue KoMMepuecKoi TaiHbI 0,

B nanHOM ciydyae paOOTHUK cKonupoBan nHdop-
MaIMIo AJIs nepenpoaaxu ee Koukypentam. Ho, He Bce
Tak ogHo3Ha4yHO. Cya MOXET U ONpaBaaTh pabOTHHKA,
9TO 3aBHCHUT OT TOTO, YTO PaOOTHHK cOOMpaliCs JeaTh
co ckomupoBaHHOW uH(popmanmeir. Hanpumep, co-
TPYIHHIA CKOITMPOBaa HHpopManuio, KOTopas sSBJI-
eTcst KOMMepUecKor TaifHOi Ha (iam-kapty. Ho, oHa
3TO chenana Uil COCTaBleHHs oTdeTa. PaboTHuIa He
pa3Mellana CEKpeTHbIE CBEICHHS B HHTEPHETE U HE Tie-
pechinana ux TpeTbuM miaM. Cy cuuTaer, 4To (akT
KOIUPOBAaHUE CEKpeTHOH wuH(popmanuu 0e3 Jokaza-
TEJBCTB €€ Nepeaun TPEThUM JIMLAM He ABIIsSeTCs pa3-
IJIalleHUEM KOMMEpPUYECKOH TaliHbl. B naHHOM ciiyuyae
paboTHUIA ObLIA BOCCTAHOBJIEHA B HOKHOCTH

B cootBercTBuM ¢ DepepanbHbIM 3aKkOHOM «O
KOMMEpYeCKOW TailHe» pasriiallieHue HH(pOpMAaIHH,
KOTOpas SIBJISIETCSI KOMMEPYECKOW TaHHOM MOXKHO CO-
BEPIIUTH KaK JAeHCTBHEM Tak 1 OezneiicTBueM. MoxHO
MPUBECTH NpUMEp U3 CyJeOHOI IpakTHKH, paboTona-
TeJIb OOBUHMII COTPYHHKA B PasTJIallIeHNH KOMMepye-
CKOM TaifHEI B pe3ynbpTare ero Oe3aeiicTBus. PaboTHIK
JIOITyCTHUII TPETHE JIULIO K CBOEMY IIEPCOHAILHOMY KOM-
netoTepy. PaGoTHUK ObIT yBOJIeH. Bce ero mombITKH

OCIIOPHUTE YBOJIbHEHHE ObLIN Oe3yCIelHbIME 2,

343.985.7

Moocno coenamb 8b1800, UmMoO HA Ce20OHAULHUL
Oelb 60NpoOC KOMMeEPHeCKol MaiiHbl umeem psio npax-
mudeckux u meopemuyeckux npobnem. [annvie npo-
O1embl He0OX00UMO peutums, Max Kak obecneueHue
3aWumsbl KOMMePHecKol maiinbl OOMHCHO CMAMb 00-
HUM U3 2]IA6HBIX HANPABTIeHUL 20CY0apCmeeHHOU npa-
80601l U IKOHOMUYecKou noaumuxu Poccuu. Bouueyka-
3aHHble NPeOdNloAHCEeHUsI OCHOBBIBAIOMCA HA AHANU3e
POCCULICKO20  3AKOHOOAMENbCMBd, Npago8ol  OOK-
MpuHe U NPABONPUMEHUMENbHOU NPAKMUKe.
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Ha onpedenienHol meppumopuu. B mooice spems opeanusosannas npecmyniocme npedcmaeisiem coboil Hauboee
onacuyio opmy ee nposeierus. Ilpu packpvlmuu u pacciedosanuy maxKux npecmynieHull cie008amesb Q0NNHCeH
YUUMBLBAMb 0COOECHHOCIU NPUCYRHBIX 2PYNN.

Abstract

The article discusses the concept and features of the investigation of crimes committed by a criminal group
(criminal community). The development of the modern legal state is accompanied by an increase in crime and an
increase in its public danger. Organized crime is an integral part of the whole array of crimes committed at a
certain time in a certain territory. At the same time, organized crime is the most dangerous form of its manifesta-
tion. In the detection and investigation of such crimes, the investigator must take into account the characteristics

of criminal groups.

Kniouesvie cnosa: npecmynnas epynnd, pacciedogamue npecmynienull, opeaHu308aHHas npecmyniocms,

KPpUMUHAIUCMUKA, Y20]I06HASl OMBEMCMEEHHOCNb.

Keywords: criminal group, investigation of crimes, organized crime, criminalistics, criminal responsibility.

Pa3BuTHe COBpEeMEHHOTO POCCHICKOro 00IecTBa
XapakTepu3yeTcs PsIoM TeHICHLNH, OJTHa U3 KOTOPBIX
CBsI3aHA C POCTOM IPECTYIMHOCTH. Tak, COrIacHoO MMe-
IOIIMMCS JaHHBIM, 32 TocaenHue 30 et ypoBeHb Ipe-
CTYIHOCTH BBIPOC MOYTH B 4 pa3a M COCTABUII B pacieTe
Ha 100 THIC. WenmoBeK Ooiiee 2 THIC. MPECTYIUICHUN.
YpoBeHb KPUMHHAJIBHOM aKTUBHOCTH BO3pOC B 2,5
pa3a u goctur cBbime 1100 nui, coBepIIMBIINX Mpe-
cTymiueHus B pacuere Ha 100 ThIC. HACENEHUs CTPAHBI.
OnacHbIM NPOSIBICHHEM KPUMHHAJIN3ALUKN OOIIecTBa
SBJISIETCS TOT (PaKT, YTO TEMIIbI IPUPOCTA MPECTYITHO-
CTH OOTOHSIOT TeMIIBI IpUpOCTa HaceneHus [1].

Exerogno B Poccum coeprraercst 6onee 35%
MPECTYIJICHNH B COyJacTHH, OPTaHW30BAHHBIMH IIpe-
CTYIHBIMH TPYIIAMH, MPECTYITHBIMH COOOILIECTBAMH.
OTH TpecTyIUIeHHUs TPe/ICTaBIAI0T HauOOIbIIyI0 00-
IIECTBEHHYIO OIACHOCTbH, ITOCKOJIBKY HEPEAKO COBEp-
MIAl0TCS ¢ IpUMEHeHneM opyxus. OpraHu3oBaHHAs
MPECTYITHOCTh KaK Pa3HOBHIHOCTh COBMECTHOMH IIpe-
CTYIHOHM JESATENIbHOCTH SIBISIETCSI YaCThIO I'PYIIIOBOM
MPECTYIHOCTH, KOTOPas BKJIFOYAET B Ce0sl eI1le TPYIIIIbI
T, MEHCTBYIOIMX IO MPEIBapUTEIIEHOMY CTOBOPY
WK 0OBEMHUBIINXCS CIIOHTAHHO [2].

CornacHO HMEIOIIMMCSI CTaTUCTUYECKUM JaH-
HBIM, IIpeocTaBieHHbIM [ 'enepansHoii [Ipokyparypoit
P® 3a 2018 rox oOIee YMCIO MPECTYILICHHMA, COBEP-
LIEHHBIX Ipynnoi aui coctaBuio 98 821 mpecrymuie-
Hui (poct Ha 0,7% mo cpaBaenuto ¢ 2017 rogom), B
TOM YHCJIe: TPYIIION JIMII 1T0 PEIBAPUTEIHHOMY CTO-
Bopy 79 109 npecrymienuii (cHmxenue Ha 1,5%), op-
TaHW30BAaHHOM TPYMIION WM TPECTYHHBIM COO0OIIe-
ctBoM 15 628 npectymnenuii (poct Ha 18,1%) [3].

Takum o6pa3omM, HaMOOJIBIINI POCT OTMEYEH IO
MPECTYIUICEHUSIM, COBEPIIEHHBIM HMEHHO OpPTaHH30-
BaHHOH IPYIIOH, YTO CBHAETEIBCTBYET O MOBBIIIICHUN
YPOBHSI OPTaHN30BAaHHOCTH HPECTYITHOCTH.

OpraHu3oBaHHYI0  ITIPECTYIHOCTH  00pasyroT
TOJIBKO T€ NPECTYIICHHs, KOTOPbIE COBEPILAIOTCS B
OpTraHM30BaHHBIX (popMax: OpraHM30BAaHHOM I'pYIION
Y TIPECTYITHBIM coo011ecTBOM (opranuzarueii). Hanbo-
Jiee onacHoM (hopMoit coydacTus sIBIISIETCS IPECTYITHOE
cO00IIeCTBO, O YeM CBHJETEILCTBYET MPEAYCMOTPEH-
Hoe cT. 210 YK P® yronoBHoe Hakazanue [4].

I'pymmo#i cunTaercs OOBEOUMHEHHE IO KpaifHeH
Mepe aByx u 6osee mur. CormacHo cT. 35 YK PO,
TpyIna Mpu3HaeTCsl OPraHn30BaHHOM, €CITM OHA yCTOM-
4KBa, T.€. CO3/1aHa I COBEPIICHHS OIHOTO, HO TIIa-

TEJIBHO CIJTAHMPOBAHHOTO WJIM HECKOJBKUX MPECTYII-
seHull. I'pynna xapakrepusyercss BBICOKMM YPOBHEM
OPTaHW30BAHHOCTH, YTO MPEATIONaraeT INIaHNPOBAHUE
U THIATENBHYIO MOJrOTOBKY IPECTYIUICHHS, pacipese-
JIeHue posel Mexay ee yuactHukamu. B [loctanoBne-
aun [Irenyma BepxoBHoro Cyzaa ot 27 mexabps 2007
r. «O cyneOHOM mpakTHKE IO AelaM O MOLICHHHYe-
CTBEe, NPUCBOCHUU M pacTpare» N00aBISETCS TaKoW
MIPU3HAK OPraHU30BaHHON IPYMIIBL, KaK CTAOMIBHOCTh
ee cocrasa [5].

B Tlocranoenenuu Ilnenyma BepxoHoro Cyna
P® ot 10 urons 2010 roga Nel2 roBoputcs, 4YTO OT
HMHBIX BHJOB TPECTYMHBIX TPYHI CleAyeT OTIHYaTh
MIPECTYITHOE COOOINECTBO, UMeloIIee 0oJIee CIOKHYIO
BHYTPEHHIOIO CTPYKTypy. Llenpio cooOmiectBa sBiA-
€TCsl COBEpPIICHHE TSHKKUX M 0CO00 TSHKKHX IpecTyILIe-
HUH U1 TIOTYYCeHUST MaTepHATBHOW Wi (UHAHCOBOM
BBITO/IbI, OHO MOXET OOBETUHATH ABE U O0Jiee OpTaHu-
30BaHHBIX MPECTYIHBIX TPYMI, ICHCTBYIOIINX MO
€IMHBIM PYKOBOACTBOM [6]. JleSTenpHOCTh MpecTyIl-
HBIX COOOIIECTB 3aKOHCIMPHPOBAaHA M MOXET OBITh
HalpaBJieHa Ha JOCTHKEHHE 3aKOHHBIX IeNel Hesa-
KOHHBIMHU cpejicTBamMu. Harrpumep, uieHsl cooduiecTBa
YCTAQHABIMBAIOT MOHOIIOJIMIO HAa MPEIOCTAaBJICHHE HE-
3aKOHHBIX TOBapoB M yciyr. OObequHeHNE B IPYIIIHI
MIPOMCXOIUT HA BKOHOMHUUYECKOI ocHOBe. /17151 BOBIEUe-
HUSI B TPYHITy HOBBIX YYaCTHHKOB IPECTYITHHKH HC-
TIOJIBb3YIOT METOJIb HACHIIHSI U 3aITyTHBAHUSL.

ITpn paccnenoBaHMM TOROOHBIX IMPECTYIUICHUH
OMPENIENIEHHYIO CII0KHOCTh MPEACTABIIAET YCTAaHOBIIE-
HHUE POJIH KaXIOTO U3 yIACTHUKOB MIPECTYITHOTO CO00-
mectBa. be3 9eTkoro oTrpaHWYeHUs poJed HEBO3-
MOJKHO TPaBMJIBHO KBAJTH(DHUIMPOBATH MPECTYIUICHNUE
1 Ha3HAYUTH CIpPaBETUBOE HaKa3aHHE, COOTBETCTBY-
I0LLEE CTENEHU €ro TSHKECTH. B 3TOH CBsI3U O4eHb Ya-
CTO BO3HHUKAIOT OMIMOKM HpH cOOpe ITOKa3aTeIbCTB B
XOJIe TpPEeNBapUTENBHOIO paccleloBaHMsA, BCTpeda-
I0TCSI OITMOKK Ha CyJeOHOM CJICAICTBUY M IIPH BBIHECE-
HUM cyneOHoro pemieHus. YToObl onpenesuTs Yrucio
YYaCTHUKOB MPECTYIUIEHHUs] 4acTO MPOBOAUTCS CIE-
CTBEHHBIH dKcriepuMeHT. OJHaKO HauOOJbIINE TPYI-
HOCTHU BBI3bIBAET YCTAHOBIIEHHE B3aUMOCBS3H MEXKIY
YWIEHAMH IPECTYITHOTO COOOIECTBA, ONPEACTICHUH Me-
CTa Ka)XXJIOTO WIeHa B KpUMHUHAIBHOW HEpapXHH.

[Tepsoro anpemnst 2019 r. B8 YK P® Gbuta BBeeHa
ct. 210.1, mpemycMaTpuBaromnias HaCTYIUICHHE OTBET-
CTBEHHOCTH 32 JICSIHNUS, COBEPIICHHBIC JINLIOM, 3aHHMa-
IOLIUM BBICHIEE TOJO0XKEHUE B MPECTYMHON HEepapXUU.
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B INocranosnenuu Ilnenyma Bepxosroro Cyna P® ot
10 uronst 2010 rona Nel2 cpenaH BBIBOA O JUAEPCTBE
TaKoOro JIMIa B MPECTYMHON HepapXHH IO HAIWYUIO
CBsI3eH C IKCTPEMUCTCKUMH M (WJIM) TEPPOPUCTHYE-
CKUMHU OpPTraHU3alWsAMH WM HAJIWYHIO KOPPYILIHOH-
HBIX cBsA3ed U T.11. Kak npaBuio, aumo, KOToOpoe pyKo-
BOJIUT BCEH MPECTYITHON ACATENbHOCTRIO, B IENSX 0e3-
OTIaCHOCTH CKPBIBAET CBOIO JINYHOCTD U TOJACPKUBACT
CBA3b TOJBKO Yepe3 NOoBepeHHbIX jul. Ilo 3Toil npu-
YMHE HE BCETJa YAAeTCsl yCTAaHOBHUTH ATO JIMIO H MPH-
BJIEYb €r0 K OTBETCTBEHHOCTH, B PE3y/bTaTE YEro eMy
ynaercsi u3dexarh HakazaHus. s Toro, 4roObI BbI-
SIBUTh PYKOBOJHTEJISI IPyNnbl (coodIecTBa) HE00X0-
VMO BBISIBUTH, KTO paclpeelsl HOXUIIEHHOE, TaKk
Kak NpH pEIIeHHH 3TOro BOMpoca MOCIEJHEE CIOBO
0CTaeTcs UMEHHO 3a JIUJEPOM.

B menom ycmex paccienoBaHUS HPECTYIUICHU,
COBEpPIICHHBIX MPECTYIMHONW TPYMIONH (COOOIIecTBOM)
3aBUCHT OT OpraHU3alyy IePBOHAYAIBLHOTO 3Tala pac-
cienoanust. [lociie ananu3a UMErONIEHCS 1O ey MH-
(opmari HEOOXOAMMO CIUIAHMPOBATh IPOBEICHUE
NIepBOHAYANIBHBIX CIIEICTBEHHBIX NCHCTBHHA M omepa-
THUBHO-PO3BICKHBIX MEpPOIPHSATHH, KOTOpBIE Harpas-
JICHBl Ha TOJydyeHHE OOBEKTUBHBIX JIOKA3aTeINbCTB,
YIUYAONIMX TPECTYITHUKOB, & TaKKe IO3BOJISIOLINX
onpenenuTs opraHuzaropa (pykoogurterns) OIII,
muddepeHINpPOBaTE PONb M OTBETCTBEHHOCTh BCEX
Y4acTHHMKOB Ipymisl [7]. Kak cBUAETENIBCTBYIOT MaTe-
pHaNbl CIEACTBEHHON M CyNeOHOM NMPAaKTHUKH 1O JaH-
HOHM KaTeropu Jiell, HICTHHA HE MOXKET OBITh YCTAHOB-
JIeHa B TIOJHOM 00BbeMe, eciii He OyIyT yCTaHOBJICHBI
BCE YYACTHHUKH TPECTYIMHOW Tpymmbl (coodmecta). C
3TOH menbl0 HEeOoOXOAMMO BEIpabOTaTh YETKHH IIaH
MPOBEJICHUS CJIEJCTBEHHBIX JEHCTBUM, ONEpaTHBHO-
PO3BICKHBIX MEPONPHITHiL, chepy AesTeIbHOCTH KpH-
MUHAJIBHOTO COO0IIECTBA (COBEPIIIEHUE KPaXk, KOHTpa-
0aHbl, BeleHHEe HApKOOU3HEca, U3TOTOBJICHHUE U COBIT
MOJJIENIBHBIX JIEHET M T.J.), & TAK)KE YCTAHOBHUTH MEXa-
HHU3M IpecTyIuieHus. [Ipu ycTaHOBIEHMH MexaHU3Ma
COBEpUIEHHS NMPECTYIMHBIX ASHCTBUI HEOOXOIMUMO BBI-
JIETTUTh OCHOBHBIE 3TAMbI: pa3paboTKa IUIaHa MPEeCTyTI-
HOH JIeSITeIbHOCTH, COBEPIICHHUE TIPECTYITHOTO JICSTHUS
Y COKPBITHE CIIEJIOB IIPECTYIUICHHUS.

Baknast poip B pacciieloBaHUHM OTBOJHTCS IIPO-
BE/ICHUIO  OTEPATHBHO-PO3BICKHBIX  MEPOIPHATHH,
npeaycMoTpeHHBIX DenepanbHbIM 3aKkoHOM «O0 orre-
PaTUBHO-PO3BICKHON JIEATENLHOCTHY  (IPOCITYILINBA-
HUIO TeJIe()OHHBIX IEPErOBOPOB, CHATHIO HHPOPMALIUH
C TEXHHYECKHX KaHAJIOB CBSI3HM, KOHTPOJIUPYEMOi MO-
CTaBKe, IOJYYCHUIO KOMIIBIOTEpHOH HH(pOpMaIuy,
KOHTPOJIBHOM 3aKymke u zp.) [8]. Hanbomnee cioxHbIM
OIePaTHBHO-PO3BICKHBIM MEPOIPHITHEM, 110 MHEHHIO
aBTOpAa, CYMTAETCSl ONEpPAaTUBHOE BHEApEHHWE, IOo-
CKOJIbKY €r0 MpoBeJIeHNe TPeOyeT TIaTeIbHON HoAro-
TOBKH. Heo0Xo1uMo TeXHHYEeCKOe OCHAI[CHUE, TI03BO-
JISTFOIIee OCYLIECTBIISITH KOHTPOJIb TIPOBEICHHUST MEpO-
OpUsATHS, @  Takke  BO3MOXHOCTH  CKPBITHO
OCYILECTBIISITh B3aUMOJEHCTBHE C BHEAPEHHBIM CO-
TpyIHUKOM. HemanoBaxKHbIM SIBISIETCS] MPOCITYIINBA-
HHE TeNC(POHHBIX TIEPETOBOPOB, TIOyHICHUE JICTaIN3a-
IIUU TIePETOBOPOB U OmyuiHHTa. C MOMOIIBIO 3THX Me-
PONPHUATHIT MOXHO OTCIECOUTH CBSI3b MEXIY BCEMH

y4acTHUKaMH KPUMHMHAJIBHOTO COOOLIECTBA, OIpele-
JIUTh KaKylo (YHKIHIO BBIIOJIHSIOT OCHOBHBIC Y4acT-
HUKH TPYMIBI, KTO PYKOBOJHUT 3THM COOOILECTBOM.
KonTponb 3amucu Tesie)OHHBIX MEPEroBOPOB MPOU3-
BOJAUTCSI MO NOCTAHOBJICHMIO CyAa. 3alUCH KOMHPY-
FOTCSI Ha JIFCK WIIM WHOU nH(POBOI HOCUTENb, OCMAT-
PHUBAIOTCS CIEIOBATENEM, MIOCIE YETO OTHPABISIOTCS
Ha ()OHOCKOMMYECKYIO 3KCIEPTHU3Y AJISI pEIICHUS HJICH-
TU(UKAMNOHHBIX M ANATHOCTHIECKUX 3a1ad.

ITo HanboIIee CIIOKHBIM 1 3aIyTAHHBIM JIEJIaM IS
pacciIefoBaHUsl CO3MAIOTCS COBMECTHBIE CIEICTBEH-
HBIE TPYNIbL. B HUX OOBIYHO BXOAAT COTPYIHUKH U3
Pa3JIMYHBIX CHJIOBBIX CTPYKTYp. Takol Moaxon sBis-
ercst HarOosee 3 PEKTUBHBIM IIPH paccie0BaHNH O~
JOOHBIX KaTETOPHA JIeN, YTO OOYCIIOBICHO OOJBIINM
KOJIMYECTBOM YJICHOB COOOIIECTBA, OOLIMPHBIM OXBa-
TOM TE€PPUTOPUH, Ha KOTOPOI COOOIIECTBO OCYIIECTB-
JSIET CBOIO AEATEIBHOCTD, a TAKKE HATMUUEM MEXpe-
THOHAIBHBIX U MEXIYHapOAHBIX cBs3eil. KonedHo xe,
OYEHb BAYKHO OCYIIECTBIATH BCE HEOOXOAMMBIE ICH-
CTBHUS CKPBITHO. BBIAEIAIOT TpH THIIA CKPBITHIX OTepa-
LIWH: pa3BebIBAaTENbHBIC M HAA30PHBIE ONIEPAINN; IIPO-
(bUIaKTHYECKUE OINEepaliy; ONepalruy 10 CMITYCHHIO
nociencTeui [9]. Ha HauaneHBIX 3Tamax paccienoBa-
HUS OOBIYHO TJTaBHOM LIENBIO ABJSETCS MOTy4YEeHUE UH-
(dbopmaruu, a He OCYIIECTBICHUE aKTUBHBIX JICHCTBUH.
IloaToMy mepBOOYEpEAHBIM CIEACTBCHHBIM JAEH-
CTBHEM, KOTOPOE JOITyCKAeTCs MPOBOAUTH 10 BO3OYX-
JICHUSI YTOJIOBHOTO JIeNa, SIBJISICTCS OCMOTP MECTa Ipo-
ucmrectBust [10]. Tompko MOTY4IHB HEOOXOIUMYIO HH-
(dopMaro B MOJHOM 00BEME MOXKHO NMPHUCTYHATh K
JadbHEUIINM OEUCTBUSIM.

Ha mepBoHavanbHOM 3Tarie paccieloBaHMS Clle-
JyeT yCTaHOBUTh MOMEHT BBISIBJIICHHS CYIIECTBOBAHUS
NPECTYIHON TpyHnbl (MIPECTYMHOTO COOOLIECTBA).
Taxoke HEOOXOAMMO YCTaHOBUTH BCE JIM YYaCTHUKH
9TOT0 COOOIIECTBA M3BECTHBI CIISJICTBUIO, M BCE JIH YKE
3ajepxaHbl. Eciy He ynanoch yCTaHOBHTH BCEX dile-
HOB COOOIIECTBA, TO IeJIeCO00Pa3HO OCTaBUTh OJHOTO
13 €ro y4JacTHHKOB Ha cBOOOme. DTO ITOMOXKET He
TOJBKO BBISIBUTH OCTAJIbHBIX WIEHOB TIPYMIBI, HO U
OIIPEAETUTh MECTO MX IOCTOSHHOTO HaXOXICHHS, a
TaK)Ke BEPOSATHBIE MECTAa HAXOXKICHUS IMOXUIICHHBIX
TIPEAMETOB.

[Moce 3amepkaHus NPECTYITHUKOB HY>KHO OIIpe-
JETUTh TI0CJIEAOBATEIHFHOCTh JOTIPOCa KAXKAOTO M3
wIeHOB coobmecTBa. [locne maeHTHGUKAINN JTHIHO-
CTH IPECTYIHHUKA, BA)KHO Y3HATh €T0 IICHXHYECKOE CO-
CTOSIHHE, BO3MOXKHOCTh J1a4Hd WM MPaBIMBHIX ITOKa3a-
Huil. [Ipr 3TOM HYXHO IOMHHUTb, YTO YeM OOJBIIE 0-
Ka3aTeNbCTB, M300JMYAIONINX BHHOBHOTO, UMEETCS B
pacIiOpsDKeHUH  CIIeZioBaTes, TeM OOJbIIe BEpOsT-
HOCTb ITOJy4€HHS MPABANBBIX ITOKa3aHUH Ha JIONpOCe.
K npoBenenuo 10npocoB cieayeT TIATENbHO MOAro-
TOBUTHCS, XOPOIIO 3HATh MaTepHaIbl yrOJIOBHOTO Jiea
1 OIIEPATUBHO I10JIyYEeHHbIE CBEJICHHUSI.

Ha nompoce HE0OX0MMO YCTaHOBHUTB, KAKUM 00-
pa3oM W NpH KaKuX 00CTOATENbCTBaX ObLIA CO3JaHa
MpecTyIHas rpymnma (IPeCTyITHOe COOOIIECTBO); BpeMs
€€ CO3JaHus; KTO ONpENeNseT HalpaBIeHHE MPECTYII-
HOH AEATEIBHOCTH; NPEIMET U OOBEKT NPECTYIHBIX
MOCSTAaTEIbCTB; MECTO, BPEMS, CIOCOO COBEPIICHUS
MIPECTYIJICHUS, @ TAK)Ke MECTO COBITa IMOXHIIEHHOT0;
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KTO pacrpenesul POl U 0003HAYMII JOJIH KaKIOro
YYacTHHKA; 4bsi OblJIa MHMIMATHBA M KTO yKa3aj Ha
BO3MOXKHOCTb COBEpIICHMS NMPECTYIJICHUS; KTO CIJia-
JKUBaI KOHGIUKTHL. [Ipy BBISBICHUH CYIIECTBEHHBIX
MPOTUBOPEUMH B OKA3aHUAX WICHOB IIPECTYIHOTO CO-
oOrIecTBa clieyeT IPOBOANUTE OUHYIO cTaBky [11; 12;
13].

N3-3a BBICOKOM CTENEHHM OPraHU30BAaHHOCTH U
npodeccrnoHanu3Ma €€ yJaCTHHKOB, AEATEIBHOCTH
MPECTYMHON TPyMITHl (MIPECTYIMHOTO cOO0mecTBa) 0-
BOJIBHO CKPBITHA U THIATENBHO NpoayMaHa. [lomydnTs
60MbpII0€ KOJINYECTBO MHTEPECYIOUIEH CIeJCTBUE HH-
(dopmary, a Takke WHbBIE CBEIICHHS, HEU3BECTHBIC
CJIC/ICTBHIO, ITO3BOJISICT 3aKIIOYEHHUE 0CYIe0HOTO CO-
TJIAeHnsT 0 coTpyaHuuecTBe. [ moBbimeHus 3¢-
(heKTHBHOCTH paccie0BaHHsl MOAO0OHBIX HpecTyIuie-
HHUH NJaH paccieoBaHus, Bce JNEHCTBUSA U pEIIeHus,
NPUHAMAEMBbIE CIICIOBATENIEM, MOPSJOK COBEPIICHUS
CJIC/ICTBEHHBIX M ONIEPATUBHBIX MEPOTIPHATHH TOTKHBI
OBITH CKpBITBI M WM3BECTHBI TOJBKO OIPEICICHHOMY
kpyry s, IToBemrenuro 3¢)(heKTHBHOCTH AESITENBHO-
CTH NIPAaBOOXPAHHUTEIFHBIX OPTaHOB B paccieJOBaHHH,
00eCTeYeHNI0 aJIeKBaTHOTO IPOTUBOJCIHCTBUSA XO-
POIIO MOATOTOBJICHHBIM OPraHU30BaHHBIM J€HCTBUAM
MPECTYIHUKOB CIIOCOOCTBYET HCIIOJIb30BAHHE COBpE-
MEHHBIX Hay4HO-T€XHHYeCKUX cpenacts [14]. Crneuu-
aJbHBIC MEpPBI 110 IPOTUBOACUCTBUIO OPraHU30BAHHON
MPECTYIMHOHN eATeIbHOCTH CO CTOPOHBI OPTraHOB TOCY-
JApCTBEHHOW BJIACTH MOXHO IOJPA3ACINUTh HA JIBE
rpymnnsl: 1) BBISBICHHE W MEPEKPHITHE KaHAJIOB IPO-
HUKHOBEHHS OPTraHN30BaHHOH MPECTYITHOCTH B 001IIe-
CTBO; 2) obecredyeHne 3aKOHHOCTH M Oe30I11acHOCTH
OCYIIECTBIICHHS IPEANPHHIUMATEIHCKON JIeSITEIbHO-
CTH.
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PROBLEMS OF APPLYING THE INVESTMENT PARTNERSHIP CONTRACT IN THE CONTEXT
OF THE INVESTMENT CLIMATE OF THE FAR EASTERN FEDERAL DISTRICT

Annomauyus.

B oannon cmamove paccmompensl I’lp06fleMbl NpUMeHeHrUusl z)oeoeopa UHeeCmMmuyuoHHo2cO0 moeapuuiecmed 6
YCIOBUAX UHBECMUYUOHHO20 Kaumamda ﬂaﬂbﬂegocmowoeo @eaepaﬂbnozo OKpyeda, a makoaice npeaflODICQHbl HEKO-
mopbule sapuannvl UX peulerus. Hpoanaﬂuaupoeanbz xXapakmepHole ocobennHocmu Ooeoeopa UHeECMUyuoOHHO20
moeapuwecmea, eco noJa0HCUMmMeNbHble Yepmbl, CX00CmeE0o Mewcdypoccuﬁcwm 002060[70][/! UuHeecmuyuoHHo20 mo-
sapuujecmea u 3apy6emcn012 MOOeblo napmuepcmea ¢ ozpaHuquHoﬁ omeemcmeeHHocmvio. Buisenena ocmpast
HEO0OX00UMOCb USMEHECHUS. pOCCWZCKOZO 3aKOH00ameﬂbcm6a, 6 yacmHocmu, Cpe()epaﬂbHOZO 3axona « 06 unee-
CMUYUOHHOM moeapuwyyecmaee), onst npuejied4enusl UHOCmMpaHHblX uneecmuuuﬁ 6 9KOHOMUKY CmpAaHbl.

Abstract.

This article discusses the problems of applying the investment partnership contract in the conditions of the
investment climate of the Far Eastern Federal District, as well as proposed some options for solving them. The
characteristic features of the investment partnership agreement, its positive features, similarities between the Rus-
sian investment partnership agreement and the foreign model of limited partnership are analyzed. The urgent need
to change Russian legislation, in particular, the Federal Law on Investment Partnership, to attract foreign invest-

ment to the country's economy has been revealed.

Knroueevie cnosa: UHBECMUYUOHHOE moeapuiyyecmaeo, 002060p, uHeecmop, UHeeCmuyuoHHAas oesmeib-
Hocmb, Jlanvuegocmoynviil DedepanbHulil OKpYe, UHOCMPAHHbIE UHBECIULUU.
Keywords: investment partnership, contract, investor, investment activity, Far Eastern Federal District, for-

eign investment.

B ycnoBusX COBpEMEHHBIX POCCUHCKUN peanui
HENb3sl HE 3aMETUTh AKTYalbHOCTh IPHUBJICYECHUS B
9KOHOMHUKY CTPaHbl WHOCTPAHHBIX HHBECTHUIMH. B
MIEpBYIO OYepelIb 3Ta aKTyaJbHOCTh 00YCIIOBIIEHA IIPO-
1ieccaMy ry100aau3aliy U HHTErpalny, KOTOphle MpH-
BOJIAT K PACIIMPEHHUIO B3aUMOCBS3€EH 110 BCEMY MUDY.

Ha nanHOM 3Tamne pa3BUTHS POCCHHCKON 3KOHO-
MUKH, K COXKAJICHHIO, HAIIIN IPEIPUATHS HE 00J1a1al0T
CyIIECTBEHHBIMH TEXHOJIIOTHYECKUMH U HAYIHBIMU pe-
CypcaMy JUISI TOTO YTOOBI BBIITYCKATh «KAa4eCTBEHHBII
npoayKT». OrpaHUYEHHOCTh COOCTBEHHBIX JICHEKHBIX
CpPEACTB AJIs pa3BUTHS M OOPBOBI ¢ 3THMU IpolIeMaMu
HE TI03BOJISIET OCYLIECTBIATH 3()(EKTHBHOE MaTepu-
albHOE MPOU3BOJACTBO. DBONBIIMHCTBO poccuiicKuil
NPEANPUSTHH MOXET CIIaCTH OT HEMHHYEMOH I'rOesu
TOJIbKO KAaNHUTAJOBIOXKEHUS KPYIHBIX KOMIAHMH U
HOPEANpUITHI, B TOM YHUCJIE€ U HHOCTPAHHBIX UHBECTO-
pOB.

3apyOekHbIe WHBECTOPHI HE TOPOIIATCS BKIIABI-
BaTh B Hall OM3HEC HE TOJBKO M3-32 SKOHOMHYECKOM
HECTaOUIILHOCTH CTpaHbl (MaxeHne OObEMOB MPOU3-
BOJICTBA, ITOHI)KEHHUE YPOBHS MOKYNATEIbHON CII0CO0-
HOCTH U T.1.), @ TAaKXKe U 10 TOH MpUYHHE, YTO y Hac

HEJIOCTaTOYHO Pa3BUTO IMPABOBOE TIOJIE, PETIIaMEHTH-
pyolliee HHBECTUIIHOHHYIO IESTeTHbHOCTb, 9TO, B CBOIO
ouepelib, 1 00yCIaBINBAET OTPOMHOE KOJTHYECTBO PHUC-
KOB JIJI1 HHBECTOPOB B TaHHOH cdepe.

B 2012 romy Poccuiickas denepauus mnomnsita-
JIach PEUINTh ATy MpobieMy myTeMm BBeneHus dDene-
panpHOTO 3aKkoHa «O0 WHBECTHUIIMOHHOM TOBapHIIe-
cTBe». VIHBECTHIIMOHHOE TOBAPHIIIECTBO MOXKHO pac-
cMarpuBaTh Kak  (opMy  J0roBopa  IPOCTOrO
TOBAPHILECTBA, KOTOPHIN HANpaBICH HAa COBMECTHOE
mproOpeTeHne akIwi, JoJIei u obmurarmii, puHaHCO-
BBIX HHCTPYMEHTOB CPOYHBIX C/ICJIOK, OJCH B CKIaJ-
4aTOM KallMTaJle XO3SHCTBECHHBIX MapTHEPCTB, HE 00-
paIalOMIUXCS HA OPTaHU30BAHHOM PBIHKE.

[Mo mMHEHUWIO 3aKOHONATENs, NaHHBIH BUJ JIOTO-
BOpa Kak pa3 IOJDKEH OBLT PEelIUTh MpoOIeMy IpUBIIe-
YEeHUs JOTOJHUTEIFHBIX WHBECTHIIUH, B TOM YHCIE U
3apyOCIKHBIX, B POCCHHCKYIO SKOHOMHUKY.

MexaHu3M MMPUMEHCHHS JaHHOTO JIOrOBOpa JI0JI-
JKeH ObUT OBITh OCOOEHHO TMOMYJSPEH B HAYKOEMKHX
MPOU3BOJICTBaX, B I T — cdepe, MOCKOIbKY HIMEHHO TaM
Ha0JI0AaeTCsl JOBOJIFHO BBICOKHH YPOBEHB HOBEPHS K
mapTHepam.
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West MHBECTHIIMOHHOTO TOBAPHIIECTBA MOHSITHA
W TIPOCTa: HECKOJIBKO TOBApUILEH OOBEAMHSIOT CBOH
BKJIQJIBI JIJISI OCYIICCTBIICHHUS COBMECTHOW MHBECTHIIHU-
OHHOW JICATEIIEHOCTU B LIEJSAX HM3BJICYCHHUS MPUOBLTU
6e3 00pa3oBaHKs IOPUANIECKOTO JIUIIA.

Kak mumer Esrennit Banepresna ComoMOHOB B
cBoell Hay4yHOH cTartbe: «COBMECTHOH WHBECTHUIIMOH-
HOW JEATENBHOCTHIO M0 WHBECTUIIMOHHOMY JTOTOBOPY
SBIISICTCS IEATENFHOCTH 10 IPUOOPETEHHIO U (WIIN) OT-
YyXICHUIO He 0OpamaroImnuxcs Ha OpraHH30BaHHOM
pBIHKE akuui (moseit), o0Mranuii X03IHCTBCHHBIX 00-
IIECTB, TOBApPUINECTB, (PMHAHCOBHIX HHCTPYMCHTOB
CPOYHBIX CIICJIOK, a TAKXKE JTOJICH B CKJIQJOYHOM KaIlu-
TaJie XO3UCTBEHHBIX MApTHEPCTBY. [2]

IMon oObeKkTaM¥U UHBECTUIIMOHHOMN JESATEIbHOCTH
MOHUMAKOTCS BHOBb CO3[aBacMble M MOJCPHHU3HpPYE-
MbI€ OCHOBHBIC (DOH[IBI, 1 OOOPOTHBIC CPEACTBA, IICH-
HbIe OyMaru, IeJIeBble JCHE)KHBIC BKJIAIBI, HAYIHO-
TEXHUYECKasl MPOIYKIH, IPYTHe 00BEKTHl COOCTBEH-
HOCTH, a TaK)Ke IMYIIECTBCHHBIC IIPaBa M NpaBa Ha WH-
TEJICKTYaIbHYI0 COOCTBEHHOCTh. [5] BakHo oTMe-
TUTh, YTO BKIIAJ TOBapHIa HE 00S3aTEIBHO OJDKEH
OBITH JCHEXHBIM. TOBapUIM MOTYT BKJIAABIBaTh TaK
7K€ U UHOC UMYIIECTBO, UMYIIIECCTBCHHLIC IIpaBa U UHbIC
npaBa, HUMEIOLIME ICHEXHYIO OLEHKY, NpodeccHo-
HaJIbHBIC U MHBIC 3HAHWSA, HABBIKM U YMCHHUA, a TAKKE
JIeNoBYI0 pemnyTtanuio. [6] MckimoueHue COCTaBISIOT
TMOJAKIIU3HBIC TOBAPbI, BHCCCHUEC KOTOPHIX B KAYCCTBE
BKJIa/1a 3aIPEIIaeTCs 3aKOHOM.

OTrpoMHBIM ILTIOCOM BBeZICHNUs 3akoHa «O0 MHBe-
CTHIIMOHHOM TOBAPHILIECTBEY SABIIICTCS MPeoOIaiaHue
JUCTIO3UTHBHOTO METOJIAa PETryIMPOBAHUS MIPABOOTHO-
IIeHUH. 3aKOH PEeTyINPYyeT caMble OCHOBHBIC H CYIIe-
CTBCHHBIC YCIIOBHS [EATEIHHOCTH WHBECTHIIMOHHBIX
TOBapuIleil. A Bce OCTaJbHOE YCTaHABIIMBAETCS Ha
YCMOTpEHHE TOBapHIleH (IeHCTBYIONINE OPTraHbl, CIO-
cOOBI OLIEHKHM BKJIaJOB, 00S3aHHOCTH, YIpaBJICHHUS U
T.7.)

o BBeaeHus B aeiicTBHE AaHHOTO 3akoHa B Poc-
CHH B IIPHUHIUIE OTCYTCTBOBAIH KaKUe-THOO (pOpPMBI
KOJUICKTHBHOTO HWHBECTUPOBAHHUA M OCYIIECTBIICHUS
BEHUYPHBIX OM3HEC-TIPOEeKTOB. [103TOMY MOXKHO cMeno
3asBUTH O TOM, 4TO ¢ BBeaeHHeM DenepanbHOro 3a-
koHa Ne335 — @3 «O0 WHBECTHIIMOHHOM TOBapHIIe-
ctBe» Poccust chenana orpoMHBIN IIar HaBCTPEYy MH-
poBoMy Ou3HECy.

OpnHako JOTOBOP HMHBECTHUIIMOHHOTO TOBapHIIE-
CTBa HE OYEHb MOMYJISIpeH B chepe Ou3Heca, HECMOTPS
Ha TO, YTO MOJIOOHOTO eMy ellle HUIero He n300peTeHo
Ha JIJAHHOM ATalle Pa3BUTHsI HAILIETO TOCY1apCTBa.

Poccuiickoe WMHBECTHIIMOHHOE  TOBApHILECTBO
ObLIO0 co3naHo Ha 0Oase 3apybexnor monenu «limited
partnership», kotopas mpencrasieHa B ExnnooOpas-
HoM 3akoHe CoeanHenHbix lllTaToB AMepuku o napt-
HEpCTBE C  OTPAaHMYCHHOW  OTBETCTBEHHOCTHIO
«Uniform Partnership Act Ch.614 Limited Liability
Partnerships», B 3akone BemukoOputanun «Limited
Partnership Act 1907», a Takxe B HOPMaTHBHO — Ipa-
BOBBIX aKTaX MHOTHX APYI'UX 3allaIHBIX CTPaH.

IIpodeccop E.A. BacunbeB oTMedaer, 9To TOBa-
PHIIECTBO MOKET OBITH 00Opa30BaHO OBYMS WM OoJiee
JUIIAMH, 13 KOTOPBIX 0 KpaitHel Mepe 0THO OYJIeT BbI-
CTYIaTh B KAQ4ECTBE JIMIA, HECYIIETO MO JOTOBOPHBIM

00s13aTesIbCTBaM NapTHEPLIMIA TEpe KPeAUTOpaMH
HEOrPaHUUYEHHYIO OTBETCTBEHHOCTb, U OJHO — B Kaye-
CTBE JIUIA, OTBETCTBEHHOCTh KOTOPOIO OTpaHUuYEHa
pa3zmepoMm Bkiaza. [1]

Oco0OeHHOCTh 3amaHON MOJIETH 3aKJII0YaeTCsl B
TOM, 9TO CPEAN IMAPTHEPOB — BKIAJYNKOB €CTh T'€HE-
pasbHbIe (general partners), kotopsie, B CBOIO OUepeib,
HECYT MOJIHYIO OTBETCTBEHHOCTH II0 00S3aTEIBCTBAM,
B TO BpEMs, KaK OCTaJIbHBIE OTBEYAIOT IO 00s3aTelNb-
CTBaM B Ipe/ieNIaX BHECCHHBIX NMH BKJIAI0B.

Orta 0cOOEHHOCTH MPHCYIIA M HAIIEeMy HHBECTH-
LIUOHHOMY TOBapHINECTBY, B KOTOPOM IPEAyCMOTpPEH
YIPaBISIIONIMNA TOBAapHIL, KOTOPHIA Takke BEAET 00-
1€ Aesa BceX TOBApHIIEH.

Ecnu roBopuTh O CaMBIX 3HAYMMBIX CXOJACTBax
mexny limited partnership u MHBeCTHIIMOHHBIM TOBa-
PHILECTBOM, TO HY)KHO CKa3aTh, YTO M B TOM H B JIpy-
TOM Cilydae HperycCMOTpeHa KOHGHICHINAIbHOCTh
YCIIOBHH COTJIALIEHUs, TaKXKE OTCYTCTBHE JIBOWHOTO
HaJOroo0JIaKeHNsT TOXOZ0B M KalWTajla Ha YPOBHE
(oHIa ¥ UTHBECTOPOB U T.JI.

ITosTOMYy MOXHO TOBOPHUTH O TOM, YTO POCCHIA-
CKHI 3aKOHOJIaTENb yuell Bce HauboJiee CyIeCTBEHHbIE
yCJIOBHsI 3alIaJHOTO aHajora.

PaccMmoTpuM akTyanbHOCTB JOTOBOPA MHBECTHUIIH-
OHHOTO TOBapHUIIIECTBA HA MPUMEpe MIPUBICUCHNUS HHO-
CTpaHHBIX MHBecTULUH B JlanbHeBocTOuHBIM Dene-
PATBHBIX OKPYT.

Ecny roBopHTh 0 CTaTHCTHYECKHUX TAHHBIX, TO CO-
racHo uHpopMmanuonHomy moptany TACC Ilourn
TPETh HHOCTPAHHBIX WHBECTHIIUI NMPUXOANTCS Ha Tep-
puropun lanpHero Bocroka Gmaronmapst 6maronpust-
HOMY MHBECTULIHOHHOMY KJIUMaTy, [4] 0 4eM TOBOpHUT
3aMECTHUTENb IOJIHOMOYHOTO mpencrasurens [Ipesn-
nenra P® B JIPO I'puropuit Kypanos.

Haunbonee npuBiexaTeIbHBIMU 111 ”HOCTPAHHBIX
MHBECTOPOB B 3TOM paifOHE ABIIIOTCA TaKKe ChepsI ae-
ATEJIFHOCTH, KaK JIOTUCTHKA, PHIOHBIM MPOMBICE, Je-
comepepabOTKa, CENbCKOE XO3SHCTBO, HeTerasoBas
cdepa 1 TOpHOAOOBIYA.

ITo cioBam TpyTHEBA, TOTHOMOYHOTO PE/ICTABHU-
tenst npesuaenra PO B lanbHeBocTrounoM PDeaepanb-
HOM OKpYT'€, CBOM MHBECTHULIMOHHBIE POEKThl B JJPO
peanusyrot 17 ctpan Mupa, Bkimouas Kurail, Snonuto,
IOxnyro Kopero, Ascrpanuto, HoByro 3enanauro u
npyrue. O0Imas CToMMOCTb 3TUX ITPOEKTOB MPEBHIIIAET
$55 mapa (3,6 TpiH pyOeit), mpu 3TOM Ha UHIUHCKUMA
KaIruTaJl IPUXOIUTCS IATh IMPOEKTOB OOIIEH CTONMO-
cThio 78,5 Mapn pyoneit. [3]

O4eBHIHO, YTO OCHOBHBIMHU WHBECTOPAMH BBICTY-
nator KHP, Sinonus u FOxuas Kopes, He Tonpko n3-3a
reorpauueckoii 6JM30CTH, HO U 110 TOM NPUYNHE, YTO
KaK pa3 3TU CTPaHbI ABISIOTCA BETYLIMMH SKOHOMHUKHI
Asunatcko-Tuxookeanckoro pernona. Hanpumep, Ku-
Taii, Mo 06vemy BBII, sBisieTcst BTOpoil SKOHOMHKOH
MHpa, a 10 MAPUTETy NOKYNAaTeIbCKOH CIIOCOOHOCTH —
nepBOil.

HecMoTpss Ha Takoll NOBBILIEHHBIH HHTEpPEC K
JlambHEBOCTOYHOMY PETHOHY B IIaHE WHBECTHPOBA-
HUSI B €TO PAa3BHUTHE, IOTOBOP HHBECTHIIMOHHOTO TOBA-
pUIIECTBA C MHOCTPAaHHBIMH HHBECTOPaMH 3aKITIOYa-
eTcsi KpaiHe pEeIKo, BBUAY €ro HENOMYIAPHOCTH,



«COLLOQUIUM=JOURNAL»#1(53).2020 / JURISPRUDENCE 41

HEpa3BUTOCTH M HECOOTBETCTBUSI POCCHUICKHMM pea-
JUSAM Ha JaHHBIH MoOMeHT. [Ipenmourtenue otnaercs
CKOpee JOoroBopy (HMHAHCOBOM apeHibl (JIM3UHTA),
KOMMEpPYECKOW KOHLIECCHH, a TaKXke JOroBOpY Hpo-
CTOTO TOBApHILECTBA.

B cBsI31 C BBIIEYIOMSHYTBIM, CTOUT O3BYYHTH T
poOJIeMBl  TOTOBOpa HWHBECTHIMOHHOTO TOBAapHIIe-
CTBa, KOTOPHIE HE TIO3BOJIAIOT €My Pa3BHBATHCS B paM-
KaX MHOCTPAHHOTO WHBECTHPOBAHUS B IPEATIPUATHS U
omnec JlanpHeBoCcTOUHOTO DEmepatbHOTO OKPYyTa.

Bo-miepBrIX, OCHOBHas mpobiemMa >3TOr0 BUAA
TPakAaHCKO-TIPABOBOI'0 JIOTOBOPA COCTOMUT B TOM, UTO
OH He 00ecre4MBaeT JIUTENbHbIe (PHHAHCOBBIE OTHO-
HIEHUs MEXIy ydacTHHKamu. B denepansHOM 3aKoHE
No335 — @3 B crarbe 13 mpenycMOTpeH CpoK, B TeUe-
HHE KOTOpPOTO JeHCTBYET JOTOBOpP, KOTOPBIH HE IOJI-
JKCH NpPEBbINIATh MATHAAUATH JICT. 9T0 0O3Ha4yacT, 4To
BCe IEHCTBHS TOBapHIIECH OYAyT OTPaHUIHBATECS CPO-
KOM, JTa)kKe€ €CIIM OHH PACCUUTHIBAIN OCYIIECTBIATH
CBOI0 HMHBECTHIMOHHYIO NESATEIHHOCTh 3HAYUTEIHHO
JOTBIIE. A pa3 pedb uaeT 00 MHOCTPAHHBIX HHBECTO-
pax, KOTOpble HaMEepEHBI BKIIAIBIBATE CBOM PECYPCHI B
KPYHOHBIC ITPOCKTHI, TO UM B IIPUHIMUIIC HC BBIT'OJAHO
KPaTKOCPOYHOE MHBECTUPOBAHHE.

BTOpBIM CIOPHBIM MOMEHTOM SIBIISIETCS CyOBEKT-
HBII1 cocTaB 3TOro0 J0roBopa. CoriiacHo 3aKOHy B Kaue-
CTB€ HMHBCECTHUIIMOHHBIX TOBapI/IH_[eI‘/II MOTryT OBITH
TOJIBKO KOMMEpUYECKHe OpraHu3anui (HeKoMMepue-
CKHE TOJIFKO B HEKOTOPBHIX Cllydasx). Dusmueckue
JIIa ¥ MHAWBUAYaIbHBIC TIPEATPUHNMATEIN HE MOTYT
BBICTYTIaTh B KaUeCTBE YYACTHHKOB JOTOBOpa. DTUM
CaMbIM 3aKOH Cpa3y OTpaHUIHBaeT c(hephl HHBECTHIIU-
OHHOW JEATeNbHOCTH, TaKWe Kak, Hamlpumep,
KpayAQaHIUHT, TPH KOTOPOM OOBEITUHSIIOTCS BKIIAIBI
(hU3NYECKUX JIHIL.

B-TpeTbux, AOroBOp MHBECTHLIMOHHOIO TOBapH-
IIECTBa HEIb3sl PEKJIAMUPOBATh, KaK TJIACUT IyHKT 7
cTathy 3 3aKoHa. [Ipr 3TOM CII0KHO NPEICTaBUTH cebe
OCYIIECTBIICHHE BEHYYPHOU JIEATEIbHOCTH HE pa3me-
Ias peKJiaMy 3TOTO JTIOTOBOPA M HE MPUBJICKAs TPYTHX
JUIl K WHBECTHPOBAHUIO IOCPEICTBOM ITyOITHIHON
odepThl.

B-4eTBepThIX, OTPaHUYHMBAIOTCS TIPaBa WHBECTO-
POB B OTHOIICHHWH PACIIOPSHKCHHN CBOUM BHECECHHBIM
BKJIaJI0M. B TeueHue cpoka nelcTBUS IOTOBOPa BBIIET
JIOJIM TOBapHIla B HATYpe He pa3penraeTcs 3akoHoM. To
€CTh, JI)K€ €CJIM MHBECTOP IMOCYUTAET, YTO MPOCKT,
paau KOTOPOTo OBLIT 3aKJIFOYEH JIOTOBOD, Ooiee He Tep-
CIICKTUBCH OH BCE€ PaBHO HE CMOXKET BBIACIWUTH CBOIO
JOJI0 U MPEKPATUTh MHBECTUPOBAHUE. Takoe OorpaHu-
YeHUE «CBOOOIBI» BIIEUET 332 COOOI OpPOMHBIE PHCKU
JUIS. THOCTPAHHOT'O WHBECTOPA W JIEJIAET JaHHBIN BHJ
JIOTOBOpPAa MAaKCUMAaJBbHO HEBBITOJHBIM JUIS IPHMEHEe-
HUSL.

B 3aBepmieHnu Bcero BBIIECKa3aHHOTO MOYKHO
C/IeNnaTh BBIBOJI O TOM, YTO OJJHO3HAYHO 3aKOHOJIATEINb-
CTBO 00 MHBECTHLIMOHHOM TOBapHIIECTBE HYXKJaeTCs B
JIOpabOTKE M MCIPABICHUH TEX MOJOXKEHHH, KOTOpPbIE
OTITYTUBAIOT IMOTCHIIMAJIBHBIX WHBECTOPOB, B YaCTHO-
CTH 3TO CHITHE OTPAHWYCHHUH, KaCAIOUINXCS CPOKOB

COBMECTHOI [IESITEIEHOCTH HHBECTOPOB M CyOBEKT-
HOTO cocraBa jaoroopa. HyHO HO3BOJHMTH NpHBIeE-
KaTbh JIOMOJTHUTEIIbHBIE HHBECTHIIMH B CBOH IIPOCKTHI 32
CUeT PEeKNaMBbl, a TaKXKe CJeIaTh JOrOBOp MHBECTHIIN-
OHHOT'O TOBapHIIecTBa 0ojee rHOKMM U MEHEe PUCKO-
BaHHBIM.

HecMmotps Ha TO, uro [lanbHeBocTouHbll Dene-
PABHBIN OKPYT B IUTaHE CBOETO AKOHOMHYECKOTO Pas3-
BUTHS C KaXXIbIM TOIOM HaOHpaeT 0OOpOTHI, WHO-
CTpaHHbIC HHBECTOPHI, HA KOTOPBIX OOJIBIIIE BCETO Jie-
narorcs «craBkn» - Kuraii, Kopes u SInonus He Bcerna
COTJIaCHBI HHBECTUPOBATH B 3TOT PETHOH HE TOJBKO I10
SKOHOMHYECKHM MPUYHHAM, HO TaK)Ke U MOTOMY, 4YTO
y Hac HeT MPUBJIEKATEIbHBIX MPABOBBIX OCHOB JJIS pe-
T'YJIMPOBAHUsSI TAaHHOM NIESITeIbHOCTH, IOTOMY KaK MHO-
T'He TPaXIAHCKO — MPABOBBIE JOTOBOPHI 3JIEMEHTapHO
HE MOAXOMIAT ATl BEJCHUS Cephe3HON MHBECTHILIMOH-
HOW JeATENFHOCTH, a TOT 3aKOH, KOTOPBI Hamboiee
ITOJTHO OTBEYAET 3TUM YCIIOBHSM, B OOJNBIIHHCTBE CITY-
4aeB, HE MOXKET 3aIUTUTh HHBECTOPOB OT BO3MOYKHBIX
PHUCKOB, CBSI3aHHBIX C MTOTEPE MePCIIEKTUB IS Peali-
3alli¥ TE€X WM WHBIX MPOEKTOB, XOTS TaKOE CIyIaeTCs
MIOBCEMECTHO, T.K. PBIHOK MEHSETCS CO CKOPOCTBIO
cBeTa. Takxe He BCeraa HHBECTOPaM BBITOJTHO OTPaHU-
YUBAaTh CBOIO JEATEIbHOCTh IATHAIIATHIO TOIAMU.
Tem Oonee ecnu peub HIET 00 HHOCTPAHHBIX UHBECTH-
LUSAX B KPYITHBIC MPEIIPUATHUS.

[TosTomy mpobnemsr DenepanbHoro 3akoHa «O0
MHBECTHIIMOHHOM TOBaPHIIIECTBE)» TOPMO3SIT Pa3BUTHE
HE TOJBKO OTICIHHBIX KOMITAHUH, HO W KOHKPETHBIX
PETHOHOB B YaCTHOCTH, U, CIICIOBATEIHHO, SKOHOMUKY
BCEH CTpaHHI B [IEJIOM.
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LIABILITY OF SUBSIDIARIES FOR DEBTS OF THE PARENT COMPANY

Annomayus.

B 2014 200y 6 ces3u 3axonodamenvubimu usmenerusamu, auxsuoayueti BAC u noseanamu 6 I pasxcoanckom
KoOexce PD - gosnuxaem 60npoc 0 mom, MOJICHO iU 8 HACMOsIUee PEeMst CYUMAmb OMCLLIKY K 00KkmpuHe "crsimust
KOpnopamueHot gyanu” u KaK OHa OMHOCUMCSL K HOpMe Npasd U ee cyobha 8 pOCCUCKOM npase.

Abstract.

In 2014, due to legislative changes, the liquidation of VAS and novelties in the Civil code of the Russian
Federation, the question arises as to whether it is currently possible to consider a reference to the doctrine of
"removing the corporate veil" and how it relates to our rule of law and its fate in Russian law.

Knrouesvie cnosa: xopnopamusHas 8yaivb, OOKMPUHA, KOPROPAYUs, KOHMPA2EHm, OUSUOeHObl, opguiop,

apuruposannvle opeanusayui.

Keywords: corporate veil, doctrine, corporation, counterparty, dividends, offshore, affiliated organizations.

B cootBercTBuM ¢ I'paxknanckum koaekcoM Poc-
curickoit denepannu, IOPUIUIECKUC TUIA CHYUTAIOTCA
CaMOCTOSITCIIFHBIMU TIPABOBBIMH CYOBEKTaMH, KOTO-
pBIe HECYT OTBETCTBEHHOCTH BCEM MPHHA/IJICKAIINM
uM umymectBoM (yHKT 1 ctaten 56 'K POD).

IOpunudeckoe HII0 HE MOXKET OBITH ITOJHOCTHIO
HE3aBHCHMBIM, TaK WM HHa4Ye ero "Boyis" ompesens-
eTcst cyry0o JUYHBIMH UHTEpECaMUu €ro COOCTBEHHU-
KoB. HacTo KoMmaHuu 0Opa30BBIBAIOTCS 10 MHUIIAA-
THBE yUpeIuTeNIel B KauecTBe MPUKPBITHUS JIJIs1 oOOMaHa
3aKOHOJATENS U MOTYUYEHHUS TUIHON BHITOMBI (JIJ15 BBI-
BOJIa MPUOBLTH 32 PyOeXkK, YKIIOHEHHUS OT YILIATHl HAJIO-
TOB, MOIICHHIYECTBA). B Takmx CHUTyaIusx rOBOPST,
4yTO 00IIecTBO HE 00JaJacT WHINBHIYaJbHOCTHIO, a
SBIISICTCS CBOEOOpPAa3HBIM "MIPOIOIDKEHHEM" CBOETO
BJIaJICIIbIIA.

[IpukpsiTHe "KOpHOpaTUBHON Byaliblo" O03HA4aeT
TOSIBJICHUE FOPUINIECKOTO JIMIIA TOIBKO IS BUIAMMO-
CTH, YTOOBI YHTH OT OTBETCTBEHHOCTH PEaIbHBIX OCHe-
¢umnmapoB. Y obmecTBa paKTHIECKH OTCYTCTBYET BO3-
MO>XHOCTh MHJINBUYyaJIbHOU JIEATEINBHOCTH, H OHO HC-
MOJIB3yEeTCs IS 1iesieil "TeHeBhIX" CyOBEeKTOB.

Kak ormeuaer O. H. ®omuHa, " Ha CEroaHAIIHUN
MOMEHT HWHAMBHJyallbHasi HMMYIIECTBEHHas OTBET-
CTBCHHOCTh (DaKTHUYECKU OJIULETBOPSIETCS OCHOBOIIO-
JIaralolUM MPUHIUIIOM POCCUHCKOTO aKIMOHEPHOTO
obmrectBa. [IpUHIMIT YaCTUYHOH OTBETCTBEHHOCTH
Y4acTBYIOUIUX CTOPOH B IMOJIHOM Mepe Mpucyul poc-
CUICKOMY aKIIHOHEPHOMY OOIIECTBY U SBJSIETCS OCHO-
BOTIOJIATAIONIUM DJIEMEHTOM aKIIMOHEPHOH CTPYK-
TypsL"

IIpuHIMIT YaCTUYHOW OTBETCTBEHHOCTH XapakKTe-
PHU3yeTCs €ANHBIM MPABIIIOM H HCIIOIB3YETCS KaK KOM-
MEpYECKIMH KOPIIOpAIMsIMH, TaK ¥ OOIIECTBAMH B

Poccuiickoit @enepanuu. B yacTHBIX Cirydasix OTBET-
CTBCHHOCTH OyZIEeT BO3JNIAaraThCsi Ha KOHTPOJIUPYIOIINX
JIUI WJTK Ha APYToe FOPUANIECKOE JIUIO, OJUICTBOPS-
FOIIETO POAUTEIS MPHUBIEKAEMOTO K OTBETCTBEHHOCTH
muna  (y9pemuTeNnbHOe MPeINpUsITHE), MPOMCXOIUT
"CHSITHE KOPIIOPATUBHOMN 3aBECHI".

Ha HeoOxoauMoCTh MCTIONB30BaHMS JOKTPHUHEI B
poccuiickoM 3aKOHO/IAaTENILCTBE B YACTHOCTH YKa3bIBa-
JIOCH B M. 1.8 KOHIIETIIUY Pa3BUTHS TPAXKIAHCKOTO 3a-
KoHozaTenbcTBa Poccuiickoit denepauuu, rae pexo-
MEHI0BAJIOCh JIOTIOJIHUTE TOJoKeHus 1. 3 (1. 2) cT. 56
'K P® HOpMOIi 0 cyOcuamapHOH BHHOBHOM MMYyIIIe-
CTBCHHOW OTBETCTBCHHOCTH KOHTPOJIMPYIOIINX I,
KOTOpast (PaKTHUYECKH SIBISICTCS TMOAOOMEM JTOKTPUHEI
"pacKphITUsl KOPIIOPATUBHOM Byanu'".

B cBs3u ¢ npouszowmeamumu B 2014 roay 3akoHo-
JaTelIbHBIMU M3MeHeHHsIMH, IMKBuAanneri BAC u Ho-
BesuiaMu B ['paxxnanckom kojaekce PD-Bo3HuKaeT BO-
IIPOC O TOM, MO>KHO JI B HACTOSIIIEE BPEMsI CHUTATh OT-
CBUIKY K JOKTPHMHE M KaK OHa OTHOCHTCS K Hamei
HOpMeE TIpaBa, ee cyib0a B pOCCHHCKOM IpaBe ObuIa Mo-
CTaBJICHA TI0J] COMHEHHE.

[TepBoHaYANBHO B pamMKax WHHOBAIMW TPaXJIaH-
CKOI'O 3aKOHOJAATEJbCTBA 3aJyMbIBAJOCh BBECTH B
I'paxxpanckuil kojekc craThio 53.4, pacKpbIBAIOIIYIO
JOKTpHHY "CHATUS KOpIOpaTHUBHOH Byanu". 113 okoH-
yaTelbHOHN penakuuu 3akoHa O BHECEHUH W3MEHEHUU
B ['paxxmanckuii xonekc (3akoH ot 05.05.2014 N 99-
®3) sra craThs ObuIa HcKIOUYeHa. HacTosmum 3ako-
HoM ot 01.09.2014 r. B pamkax crateu 53.1 T'K PO
YCTAHOBJICHAa OTBETCTBEHHOCTH "NHIlA, MMEIOIIETO pe-
ATBHYI0O BO3MOKHOCTh MICHTH(HUIMPOBATH JCHCTBHA
OpUANYEcKOro Jnna" 3a YOBITKH, MPUYUHEHHBIC €0
JestHueM. B cOOTBeTCTBHHM C OyKBaNbHBIM CMBICIIOM
myHkTa 3 cT. 53.1 'K P®, ycraHaBnuBaromero Takyro
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OTBETCTBEHHOCTb, PEBU3MOHHOE JIULIO HECET €€ TOJIBKO
nepesl caMUM KOHTPOJHPYEMbIM IOPUIUYECKUM JIM-
1IOM, HO HE Mepel TPEThUMU JUIaMH: "HeceT OTBET-
CTBCHHOCTh 32 YOBITKH, NMPUYMHCHHBIC 10 €r0 BUHE
opuandeckoMy Jumny."JIo cux IMop HeT CcyacOHOoI
MPaKTHUKH, KOTOpasi ObI YETKO TPAKTOBAJIA ATY 3aKOHO-
JlaTeIbHYI0 HOBH3HY JOKTpHH. M3 TekcTa HOBOI cTa-
THU MOJKHO CJIEJIaTh BEIBOJ, YTO OHA HE MPEIOCTABISIET
JIOTIOTHUTEIBHBIX CPENICTB IPABOBOM 3aIIUTH TPETHUM
JUIaM, 3asABJLIFOIIAM, YTO OHH IIOHECTH YOBITKH OT
JNEUCTBUN JHIA, KOHTPOJUPYIOIIETO KOMITAHHIO-
KOHTpAareHTa, a Takke akllMOHepaM M y4yacTHHKaM ca-
Moro obimectBa. BeposiTHee Bcero, uto poccuiickoe
NpeANPUHIMATENBECKOE  COOOIIECTBO  BBICKA3aJIOCh
MPOTUB BBEIEHUSI JAaHHOW HOPMBI, MoJjarasi, 4To 3Ta
HOBEJIJIa OK&XET OTPULIATENIbHOE BIUSHUE Ha IpUMe-
HEHUE TJIABHOTO MPUHIMIA KOPIOPATUBHOTO MpaBa
OTPaHUYEHHON OTBETCTBEHHOCTH FOPUANICCKUX JTHII.

[Touck penreHus mpoOaeMbl "CHATHS KOPIIOPATHB-
HOM ByaJin" CIIPOBOIMPOBAN pa3pabOTKy psAna TCOpUit
MPEICTaBUTEIAMHI TOKTPUHBI U cyAbsMu. HexoTopsie
CyIOBl TIPEHEOPErd BO3MOXKHOCTBIO OOOCHOBATh 3Ty
TEOPHIO U OTJAIU NPEANOYTeHHE Hjaee "MpadeyHoro
nepeuns". B Hero Bouuu Takue GpakTopsl, Kak" oTCyT-
CTBHE OOOPOTHBIX CpeAcTB"," HECOOIIOICHUE KOPIIO-
paTuBHBIX (opmanbHOCTEl", "HEBHIIATA JIUBUICH-
noB", "HeIaTe:kecrocoOHOCTh Kopropaiuu', "pac-
TpaTa KOPIOPAaTUBHBIX cpeAcTB", "Oe3neiicTBHe
IIUPEKTOPOB M COTPYIHUKOB Kopropanuu", "oTcyT-
CTBHE KOPIOPATHBHOW OTYETHOCTH", (DyHKIIMOHAIb-
HBIC B3aWMOOTHOIICHHSI MATEPUHCKOW W JOYESPHHUX
kommaHuil. KonmdaectBo PpakToB, yKa3bIBarOMINX Ha UX
OIM30CTh: CTENEHb KOHTPOIISA, OCYIIECTBIIIEMOIO Ma-
TEPUHCKOM KOMITAHUEHN NpU NIPUHATUN PEILEHUH.

B Poccuiickom o0riecTBe 3Ta TOKTPUHA SIBIISETCS
MPEeIMETOM HU3YYEeHHsI [IUBUIUCTOB CPAaBHUTEIHHO HE-
JIABHO, HO 33 KOPOTKOE BPeMsl ycIielia PUBJIeYb K cede
BHUMaHWE MHOTUX y4YeHBIX. B TO e BpeMsi HET OJTHO-
POJHOTO MHEHMS HA CYIIHOCTh JOKTPHUHBI "CHATHSA
KoprnopatuBHOM Byanu". Bojblas 4acTh y4eHBIX NOJ
JMOKTPHHOHM Toapa3yMeBaeT He (opManbHO ompere-
JICHHYIO MPAaBOBYIO JOKTPUHY, a OOIIHOCTH FOPUANYIC-
CKUX TPHEMOB, MMO3BOJISIONIAs HE pacCMaTpPHBATh 00-
IIECTBO CaMOCTOSTENbHOW JMYHOCTHIO U JIUIIHTE €Tr0
CaMOCTOSTEIFHON TPaBOCYOBEKTHOCTH.

E. A. CyxaHOB HE HaXOAWT HEMEJJIEHHOM HE00-
XOJIMMOCTH BHEAPEHUSI KOHIICTIIIUU CHSITHSI KOpIopa-
TUBHOH Byalld B POCCHHCKYIO TPAaKTHKY: "BO BCEM
Mupe OM3HEC HE OOUTCS OTBETCTBEHHOCTH, HO B Halllel
CTpaHe OH 3aKPBIT OT OCHOBHBIX KOPIIOPATUBHBIX IIH-
TOB. MBI B OM3HECE TEHETUYECKH YCTPOCHBI TaK, YTO
BCE 3alIMIICHEI B 0PdIIopax... 3T0 OYEHb IUIOXO, a 3HA-
YUT, KOTJIa-HUOYAb 3TOMY NPUICT KOHEI, H BOT TOTIa
npoOJeMa CHATUS KOPIIOPATHBHON Byalll HCYC3HET
cama co0oii".

CyneOHasi TpakTHKAa HICT 1O IYTH IIHPOKOTO
TOJIKOBaHUS HOPM 3aKOHOJaTeNIbcTBa. IHTEpecHbIM Ha
MIPAKTHUKE SIBISIETCS B3BICKAHUS JOJITOB MPEATNPHUATHS Y
KOHTPOJIMPYIOIIUX €0 JIUI, KOTOPBIMHU 3a4acTyr0 OblI-
BAaIOT AMPEKTOP U yupenuTenu. PegeparbHOro 3aKoHa
" 0 HecocToATeNbHOCTH (OaHKpoTCTBE)" HEeT. 127-D3
ot 26.10.2002 r. 611 moTIONHEH raBoi I11.

B3bickaHMe ONTOB KOMIAHUU C KOHTPOJIHPYIO-
IIUX €€ JIUIl - 9TO JOCTAaTOYHO CJIOXKHAs MpoLeaypa.
[lepBbIM CyneOHBIM aKTOM, TJ€ 3Ta JOKTPUHA ObLIa
yIOMsIHYyTa W (PaKTUUECKH HCIIOJIb30BaHa, CTal Ipo-
necc mo ucky "Omummun" k AO "Ilapekc-0ank" u AO
"6ank Citadele" (ITocranoBnenue IlpaBurenscTBa PO
ot 24.04.2012 N 16404/11 o neny N A40-21127/11-
98-184), rae BO3HUK CIOp O MPUMEHUMON FOPUCIUK-
MK U O TOM, KaK JEHCTBOBAJIO POCCHUHUCKOE MpeCcTa-
BHTEJIECTBO JIATBUIICKOTO OaHKa B pe3yIbTaTe ero Aes-
TETBHOCTH, Yepe3 ouchl adGUIUPOBAHHBIX OpraHM3a-
nuil. IIpesuanyMm mpumen K BbIBOAY, UTO '"Haauuue
MIPEJCTaBUTENILCTBA CYLIECTBYET, €CIU IOPUAUIECKOE
JIMLIO HE UMEET COOCTBEHHOT'O FOPHIMUECKOTO JIHLa Ha
TEPPUTOPUN MHOCTPAHHOTO TOCYAAPCTBA, TEM HE Me-
Hee OCYLIECTBIISIET CBOIO JIESITEILHOCTh B 3TOH cepe
yepe3 0JHOUMEHHYIO He3aBUCUMYIO KOMITaHHIO, KOTO-
past 3aKJIF0YaeT CACIKH OT €ro MMEHH U, IO CYTH, BBI-
CTyIaeT B KadecTBE IMOAPa3ACICHAN JaHHOTO IOPHIH-
YeCKOro JIMIA. TO 03HAYAJIO JIs Cy1a, YTO ""Tpeanpu-
HUMATeIbCKass  JESITEIbHOCTH HA  TEPPUTOPUHU
Poccuiickoit denepanyii OCYIIECTBISETCS OTBETYH-
KaMH, UCNoib3ys apduinpoBaHHBIX JHL  (JOK-
TpuHA' CpBIBaHMS KOPIIOpAaTUBHOM Byann)". B paccmar-
puBaeMoMm ciydyae BAC PO npumenun AOKTpuUHY "
CHATHUS KOPIOPAaTUBHOH Byanu "B €€ KJIaCCHUYECKOM
CMbICTIe, B3SB (pOpMabHO HE3aBUCHMBIX IOpUANYE-
CKuX JIHII B 1iestoM. ITpakTrka nokasbIBaeT, 4To CyIbl B
OCHOBHOM CYHTAlOT HEOOOCHOBAaHHON NIPHUMCHEHUE
JOKTPHHBI «CHATHS KOPIIOPAaTHBHOW Byamm». Cynabl
MOTHBHUPYIOT CBOH OTKa3 TEM, YTO OCHOBAHUS OTIIMIHEI
OT TeX, 94TO OBIIH IpeIMeTOM paccMoTperus [Ipe3unu-
ymoMm BAC P® B nene ParexBank (NoA40-21127/11-
98-184).

JIOKTpUHY CHATUS KOPIIOPAaTUBHOHI Byald CTOUT
paccMmaTpuBaTh, Kak o0Iliee B KOHTEKCTe OOpPBOBI CO
370YNOTPEOICHUSIMA B KOPIIOPATUBHBIX OTHOUICHUSX
U KaK JIOTIOJIHUTEIbHBIH miacT K HopMaMm 'K PO.

UroObl JnIla KOHTPOIMPYIOUINE KOMIIAHHUIO HE
Moriu Oe3HaKa3aHHO BEIBOJUTH aKTHBHI U3 KOMIAHUU
U TPUYHHATH CYIIECTBCHHBIC YOBITKH KaKk CBOUM
KOHTpareHTaM, Tak ¥ TOCyIapcTBy, HE0OOX0aNMa KOH-
LEeNIHs YCOBEPIICHCTBOBAHHSA TOKTPUHBI '"CHATHUS
KOpHOpaTUBHOW Byanu", mpenojararpouas pacrpo-
CTpaHEHUE HA TaKHe OTHOLICHHS JAOIOIHUTEIbHBIX
HOPM TpeIyCMaTPHUBAIONINX OTBETCTBEHHOCTS (''MaTe-
pUHCKHX") KOMITAHHH MO AOJITaM JOYCPHHX.

Cama JlokTpHHa 3a BpeMs CBOETO CYIIIECTBOBAHMUS
B POCCHICKOM IpaBe HaIIlJIa CBOE 3aKPEIUICHHE B: KOH-
nenmuax peopMupoBaHus TPa’KAAHCKOTO 3aKOHOMAA-
TEJICTBA U COOTBETCTBYIOIINX 3aKOHOIIPOEKTaxX 00 M3-
MeHeHnH [ paskpaHckoro kojekca P®, cynebHol npak-
THUKE, IPABOBON JOKTPUHE YUEHBIX-FOPUCTOB, KOTOPBIE
HACTaMBaJH Ha MOJIE3HOCTH BBEIEHHS JAHHOTO UHCTH-
TyTa B poccuiickoe mpaBo. IIpu OTCYTCTBHM YETKO
chopmynupoBanHoii mo3uiu BC P® no noBoxy nan-
HOW JOKTPHUHBI U NPU OTCYTCTBUH 3aKOHOJATEIBHOIO
3akperuieHust 3Toi TOoKTpuHBI B ['K PO (wmm mpyrux
aKkTax TPaKTAHCKOTO 3aKOHOJATENBCTBA), HEIB3SI C
OTIpEICIEHHOCTHIO TIPOTHO3UPOBATh, OyaeT u BC PO
MIPEIOCTABIIATH MIPABOBYIO 3AIIUTy TPEOOBAHUAM, OC-
HOBAaHHBIM Ha MPUHIUITAX, CHOPMYITHPOBAHHBIX paHEe
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B MOCTaHOBJEHUsX U ompeneneHusx BAC PO no ne-
JIaM O CHATHM KOPIIOPAaTUBHOM Byasu.

Bce nepeunicneHHoe paHee MOKa3bIBaeT HaM, UTO
YTBEPXKIaTh O Pa3BUTUU JOKTPUHBI «CHATHS KOPIOpPa-
TUBHOU Byanu» B Poccunm Ha JaHHOM 3Tame O4YeHb
paso. Ho u mpeHeOperats eif Bce jxe He CTOUT.
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JINLIA, KOTOPBIE SIBJIAIOTCS OCHOBHBIMU HAJIOTOIIIATENb-
IIMKaMH, TPOU3BOJSIIUE OOJIBIIYIO YaCTh YCIYT U TO-
BapoB. B naHHBII MOMEHT, IpH y4eTe COBEPILIEHCTBO-
BaHUs, Pa3sBUTUS PHIHOYHBIX OTHOIIEHUH, pocTa ea-
HUSI, KOTOPOE BBIPAXKEHO CYOBEKTaAMM T'PakJaHCKHUX
MPaBOOTHOIICHUH B COKPALICHUH YPOBHS ONACHOCTH
CBOMX JCHE)XHBIX CPEJCTB, YEPE3 NMPABOBHIE CIIOCOOHI,
00yCIIaBINBAETCSI aKTyaIbHOCTh BOIIPOCOB PETYIIHPO-
BaHMS TIPOIECCOB PETHCTPAlUH IOPHIMYECKUX JINI]
MPaBOM.

B crneacTBMM MHOTOUYHCIEHHBIX IPOOETIOB U IPO-
THUBOPEYMI B NPaBOBOM perynupoBaHuu MHCTHTYyTa
TOCYapCTBEHHON perucTpanyuy OPUIMUECKUX JIHI]
BO3HHKAeT MHOXECTBO BOIPOCOB, KaCAIOIIUXCSH KOH-
TPOJISL M HaKa3aHWs 32 HECOOJIOIEHHS TPaBHi B IPO-
1ecce rocyJapCTBEHHOM perucTpanuy IOpUANYECKHX
JIUIL.

l'ocynapcTBeHHas perncTpanys OCyIIECTBIISCTCS
Ha ocHoBaHMHN DenepanpHoro 3akoHa ot 08.08.2001 Ne
129 @3 "O rocynapcTBEeHHOH perucTpanuy IpHIIde-
CKUX JIMI U WHAWBUAYaJIbHBIX MNpeIIpHHUMATENCH"
(nanee-¢penepanbHbIi 3aKOH) Ha MPAKTHKE OYEHb YaCTO
BCTPEYAIOTCS HApYIIEHUs, II03BOJISIONINE PETUCTPUPY-
IOIIEMY OpraHy OTKa3aTh B T'OCYIApCTBEHHOW peru-
CTpAIMH, ITH OCHOBaHMA OTPa’KEHBI B IPABOBOM aKTe.
B pesynbraTe Bo3HHKaeT HEOOXOIUMOCTh YCTaHOBJIE-
HUS CYIIHOCTH JJAaHHOTO IIPaBOBOTO aKTa.

K. OBcsHUKOB, paccMaTpHBast IPaBOBOM aKT B Iie-
JIOM, TIPUXOJUT K BBIBOIY, UYTO aKT I'OCYAApCTBEHHOMH
pETHCTpanyy IOPUINIECKOTO JINIA SBISETCA CaMOCTO-
ATEILHBIM IPaBOBBIM SIBICHHEM W IIOHATHEM, CYIIe-
CTBYIOIIM HApSTy C TAKUMH MOHSITHSMH U SIBICHH-
SIMH, KaK HOpMaTHBHBII IIPaBOBOM aKT M HEHOPMAaTHB-
HBI npaBoBoi akT. [lo MHEHMIO MccienoBarTess, akT
TOCYJapCTBEHHOM perucTparyy "He HalpaBJeH Ha pe-
aM3alUI0 HOPMBI IIPaBa, HE PACCYNTAH HA eIUHUYHbBIC
(KOHKpETHBIE) OTHOIICHHSI, A[PECOBAH JIMYHO OTIpeIe-
JICHHBIM CyObekTaM npasa'.

Jpyrue crnenuanucTsl IpUAEP KUBAIOTCS TOTO XKe
MHeHUsL. J[ymaercs, 4To 3TO MHEHHE HE COBCEM OIIpaB-
naHo. B oToi cBs3m yOemuUTEeNbHON SIBISETCS TOYKA
3penust A.B. UypaeBa, KOTOpBIM IUcall, 4TO B Cllydae
MPU3HAHUS aKTa TOCYAapPCTBEHHON PErHCTpauy caMo-
CTOSITENIEHON TIPaBOBOM TNPHPOABI BO3MOXKHOCTH CY-
JIeOHOTO TepPecMOTpa OTCYTCTBYET, TaK KaK HOPMBI Ap-
OUTPaKHOTO TPOIECCYaTbHOTO KoJeKkca W I'paxmaH-
CKOro  MpoIeccyalibHOro  Kojiekca  Poccuiickoit
®Denepariil TAKOT0 MEXaHW3Ma HE TPETyCMaTpUBAIOT.
Kpome Toro, obxamyercst He caM akT PETHUCTPALnH, a
MIPUHATOE PETUCTPAIIMOHHBIM opraHoMm pemenue. Ox-
HaKO HEJb3s UCKITI0YaTh, YTO B IPOIECCE OCTTAPUBAHNN
pellleHHs PEerHuCTPUPYIOIIEr0 OpraHa OCHapUBaeTcs U
NPUHATBHIA 3TUM OPraHOM HEHOPMATHBHBIN NPaBOBOM
akT. He nmeromum 3aKk0OHHOM CUIIBI IPU3HAETCS pelIe-
HHE JaHHOTO OpPraHa, a He 3aIlKCh BHECEHHAsI B PEECTp,
CAETaHHAas B CIEJCTBHH TAKOTO PELIEHUS. DTOT BBIBOJ
MOATBEPXKIAETCS CyIeOHON MTPAaKTHKOH. AKT rocyaap-
CTBEHHOM PETHCTPAINH BHICTYIAeT B Ka4eCTBE HEHOP-
MaTHBHOTO MPABOBOTO aKTa, IMEIOIIET0 BCE MPU3HAKU
aKTa MpUMEHEHUs TMpaBa. Takoi akT B OOJIBIIUHCTBE
CIIy4aeB UMEET BO3MOXKHOCTh O0’KaJOBaHHS B CyIeO-
HOM TIOpSIZIKE.

[Ipouecc peructpanuu OCyIeCTBISETCS YIOJIHO-
MOYCHHBIM (heZiepalibHBIM OPraHOM HCIOJHUTEILHON
BJIACTH, KOTOPBIH HECET OTBETCTBEHHOCTh 32 HE3aKOH-
HBI OTKa3 B rocyJapcTBeHHOM peructpauuu. dene-
paibHBIN OpraH MCIOJHUTENBHON BJIACTH paccMaTpu-
BaeT TOKYMEHTHI M IPUHUMAET TOJIOKHUTEIEHOE Pere-
HHE JINOO0 OTKA3BIBACT B PETHCTPALNH. 3aKOHOJATEINb
MIPONHCHIBAET YETKUI MOPSIOK IS IPUBJICYCHHE K OT-
BETCTBCHHOCTH IIPH HAPYIIEHUH TOCYJapCTBEHHOI pe-
THCTPALHU IOPUANYECKUX JINL. JJOKyMEHTHI IIpeacTaB-
JICHHBIC HE B TIOJIHOM 00BheMe, C HeJOCTOBEPHBIMH CBE-
JEHUSIMU M CYIIECTBEHHBIMH HEJOCTaTKaMHU B
0053aTETFHOM TOPS/IKE PACCMATPUBAIOTCS, UTO SIBJISI-
eTcs Ha MO B3I npoOenoM U HelopaboTKO! 3aKo-
Hoxarens. [lopsaok mpoBeaeHus KaXXaoro NeHCTBUS C
yKa3aHHeM CPOKOB, PaBUJI OJa4U JOKYMEHTOB, MPH-
HATHUS pelleHusl onpeaenstorcs 3akoHoM. [locie BHe-
CCHHS 3aIMCH O COOTBETCTBYIOIICH perucTpaIii Hajio-
TOBEII OpraH 100aBIsIeT CBEACHUS O BHOBb CO3JAHHOM,
a TaK ke PeOpPraHM30BaHHOM JIN0O JMKBUANPOBAHHOM
OPUINIECKOM JIUIIE B TOCYIapCTBEHHBIA PEecTp.

B ®enepanpHOM 3aKOHE MPOIMIICAaHA OTBETCTBEH-
HOCTb IOPUANYECKUX JIUI] 32 HEMPEICTaBICHUE UIH He-
CBOEBPEMEHHOE IMPE/ICTABICHUE CBEICHUH, HEOOXO0IU-
MBIX I BKIIIOYCHUSA B IOCYJAapCTBECHHBIC PECCTPLI, a
TaKkKe 3a MPEJCTaBICHUE HEJOCTOBEPHBIX CBEICHHI.
Hapymenust 3akoHomaTenbcTBa O TOCYAapCTBEHHOM
perucTpayy Jaiie BCero CONpoBOXKIAETCS MPENCTaB-
JICHHEM B PETUCTPHUPYIOIINI OpraH JOKyMEHTOB, CO-
JIepIKAIIIX 3aBEJOMO JIOKHBIC CBEJICHHS HITH 3aBEI0OMO
JIOXKHBIE CBEJICHHS, HA OCHOBAHUU KOTOPBIX MPOU3BO-
JUTCSL PETHCTPALUs FOPUANICCKOTO JINTIA.

3aMeTUM, YTO MOMEHT T'OCYJapCTBCHHOW pPEru-
CTpaIliH O3Ha4YaeT Hayall0 COCYIIECTBOBAHUS IOPHIH-
YECKOTO JIUIa. DTO 03HAYAET, YTO JI0 BHECEHUS 3aIUCH
B Enunblil rocylnapCTBEHHBIH PEECTP HOPUAUUYECKUX
sutl (ETPOJI) ropuaudeckoe uio (pakTHUYECKH eCTh,
a ropuanuecku HeT. Ho mpu 3TOM, yupeauTenu cymie-
CTBYIOT B Ka4Y€CTB€ YUaCTHHUKOB IOPUANYCCKOTO JIMIA,
a He OT CBOET0 UMEHH, TaK YTO HUCIOJIb30BaHIE HOPM O
FOPUINIECKOM JIMIIE IO €0 PETHCTPAIH B HAIOTOBOM
OpraHe, COTJIACHO MHOTHM HCCIICJIOBATEISIM, CIIEAYEeT
CYHTATh JTOCTATOYHO IOIYCTHMBIM. B CBS3HM € 3THM
HY>KHO OTIPENIEIUTH OHSITHE, KOTOPOEe 00YCIIaBIHBACT
aZpec MacCOBOM perucrpauuu, 3aKpenuTb €ro B 3a-
KOHE, B COOTBETCTBUHU C €r0 KPUTEPUIMH, Ojaromaps
KOTOPBIM MOSABUTCA BO3ZMOXHOCTH I/IlleHTI/Iq)I/I[H/IpOBaTB
ero Oonee TouHo. Hyxna B TeopeTnaeckomM o0o3HaUe-
HUM OTOT'O MOHATHUA YCUINBACTCA, TIOTOMY YTO 3TO OT-
HOCHUTCA K HpO6J’IeMaTI/I‘{HI)IM MOMCHTaM, KaCaromunuxcs
HaJI0roBOro oprana. [I[pumepomM MOXKeT OCITY HUTh CO-
OTHECEHHE KaKOTo-TH0O0 ajpeca ¢ pacCMaTpUBACMBIM
MOHITHEM, TaK COOTBETCTBYIOLIMN CHIELMATU3UPOBaH-
HBIM OpraH UMeeT BO3MOKHOCTb MPOBOJUTH JIEUCTBUS
JUISL YTOUHEHUS PeaJIbHOro ajipeca KOMIaHUM, JO TOro
Kak OyJeT MPHUHATO UTOroBoe pemeHue. Kak mpuHITO
STHM JeicTBHEM OBIBaeT caMa MpOBEpKa ajapeca.
Takxke OrpoMHOE 3HaYEHHE OCTAETCS 3a CICAYIOIINM.
PaccMoTpeHHOE JessHHe CO CTOPOHBI TOCYNapcTBa, a
MMEHHO COTPYIHUKOB HAJOTOBOM, MMEET MPOTHBOpE-
4Hs 10 OTHOIIEHHIO K cTaThe 92 Hamorosoro xomekca
P®. D10 cBsI3aHO € TEM, YTO OCMOTP MECTa HAIOTOILIA-
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TenpInuKa 6e3 o(UIMaIEHON MPOBEPKH 3alpeLieH 3a-
koHOM. IloaTOMy, y rOCyqapCTBEHHOrO OpraHa HeT
(hakTHYECKOW BO3MOKHOCTH YCT@HOBJICHHS pPEabHO-
ctH azxpeca. Hexoropsle uccienoBaTenn OTHOCST pe-
IIEHHE 3TOW 33Ja4M K BO3MOXKHOCTH O(HUIMAIBEHOTO
3aKpeIUIeHNs] TOJTHOMOYHSI OpraHa rocymapcTBa (B
HaIlleM cIy4ae - HaJIOTOBOTO OpraHa), KOTOpOe BBIpa-
JKAeTCs B OCYILECTBIEHUN OCMOTpa OMELIEHUs, yCTa-
HOBJICHHOE Kak aJpec Iopuauueckoro juua. Takue
JeHcTBUsA OyAyT TPOUCXOIUTH C MpPeABapUTECIHEHBIM
YBEIOMJIEHUEM DPYKOBOAMTENS KOMIIAHUH, pa3 B Ka-
KoW-To nepuof. Takoil npouecc nMpu NpaBUIBHOM OCY-
IIECTBIEHUN CMOXET CO3/1aTh BO3MOYKHOCTh YTOYHE-
HHS PeTbHOCTH MH(OPMAIMU YKa3aHHOTO ajpeca.

[MogpoGHoe wucciieoBaHUE IIOMOTAET CIEIaTh
CIeIyIoIle BBIBOABI IO OTHOLICHHIO K ajpecy
FOPUINYECKOTO JHIA (MK €r0 MECTY HAXOXKIACHHS):

1. Peructpanuio I0pHIMYECKOTO JHIA Pa3PEIICHO
MPOBOAUTH B KUJIOM IMOMEIIEHUH, HE3aBUCUMO OT MO/~
BHUJA YKOHOMUYECKOM AEATEIbHOCTU B HEKOTOPBIX CH-
Tyalnusx: COOCTBEHHHK VIIOMSHYTOTO TIOMEIICHUS
JIa€T COIJIACHE Ha PErucTpalnuio Mo JaHHOMY ajpecy;
WJIN XHUJI0C€ ITOMCIICHUE ABISACTCA MECTOM KHUTCIbCTBA
OAHOTO U3 YYaCTHUKOB IOPHUIUYCCKOIO JIMIa.

2. O0CTOATENBCTRA, OMPEACISIOIINE HEOCTOBEP-
HOCTh UH(OpMaLnK:

1) mo agpecy 3aperiucTpUPOBAIOCH OTPOMHOE KO-
JIMYCCTBO APYyrux HOPUAUYCCKUX JIHL, IPU I3TOM C
9TUMHU IOPUJAMYECKUMHU JIMLIAMH HEBO3MOXKHO CBSI-
3aThCsl 110 YKa3aHHOMY

2) 10 yKa3aHHOMY MECTY PErHCTpAlli{ He CyIlle-
CTBYET B JIEUCTBUTEILHOCTH HUYErO WM IOMEIICHNE
OBLITO pa3pyIIeHO.

3) ykazaHHBIN a/ipec TOJILKO MOYTOBBIH, TaK Kak
00BEKT HEABKUMOCTH €Ille He JOCTPOEH.

PesromMupys Bce BBIIIIECKa3aHHOE, MOXKHO CIEaTh
BBIBOJI, YTO CETOJHS €CTh MHOKECTBO BOIPOCOB H 3a-
Jlad KacaTeNIbHO TaKOW TeMBI, KaK YCTaHOBJIEHHE MecTa
HaXOKICHUS IOPUANYECKOTO JIMIA, MO3ITOMY HEoOXo-
JUMO 3a()UKCUPOBATh B 3aKOHE CIIEAYIONINE JaHHBIC H
moHATHS: 1. YKa3aTh METPUKH U TEPMHUH «aJpec mMac-
coBoil peructpamuny. 2. C IMOMOIIBI0 3aKOHA 3aKpe-
MUTHh OOS3aHHOCTH 3asBUTEIS MPEIOCTABITH TapaH-
TUHHOE TIHCEMO OT COOCTBCHHUKA HEABIDKUMOCTH, 3a-
PETUCTPUPOBAHHON 32 IOPUANUYECKUM JHULIOM, B CIydae
WCIIOJIb30BaHMs a/ipeca C «MAacCCOBOM perucTparuen».

3. Taxke pa3peluTs JONOJIHUTEIBHBIN OCMOTp MecTa
HaXOXJICHNSI HAJIOTOILIATENbIINKA BHE paMOK MpPOBe-
JICHUSI BBIC3THOM NPOBEPKHU CIIEIUATU3UPOBAHHBIM Op-
TaHOM C TpEIBapUTEIBEHBIM O3HAKOMIIEHHEM PYKOBO-
JIUTENIS] OPTraHn3aliy JJIsl TIOATBEPIKACHHUS CBEACHHH,
koTopsle ykazansl B ET'PTOJL.
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Annomauyus.

B oannoii cmamwe paccmampusaemcs npumenenue 31eKmpoHHo20 npasocyous 6 Poccuu, yenv npumenenus
u nocredcmeust pabomvi cy008 ¢ UHMOPMAYUOHHBIMU MeXHOR02UIMU. DNekmponHoe npasocyoue(e-Justice) -
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OMKPBLIMOCHb U OOCHMYNHOCb CYOONPOU3BOOCHIEA.
Abstract.

This article discusses the use of e-justice in Russia, the purpose of application and the consequences of the
work of courts with information technology. E-Justice is one way of administering justice based on the use of
information and communication technologies. The main advantage of using information technology in justice is

the openness and accessibility of legal proceedings.
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AKTYyaJIbHOCTDH HcciaenoBanus. Mupopmannon-
HbIE TEXHOJIOTUU BCE Yallle HCIONB3YIOTCS B pa3iind-
HBIX O0JIACTSIX JESITeIBHOCTH YelOBEeKa. DIEKTPOHHOE
npasocyaue(e-Justice) - ouH U3 CrocoO0B OCYILECTB-
JIEHUS] TPaBOCYIMsI, OCHOBAHHBIM Ha HCIOJIb30BAHUN
COBPEMEHHBIX HWH(OPMAIMOHHBIX TexHomoruil. Ilpe-
HUMYIIECTBOM HCIIOJIb30BaHMS UH(POPMAITHOHHBIX TEX-
HOJIOTUH B NPaBOCYIUU SIBISIETCSI OTKPBITOCTh U JO-
CTYITHOCTh cynomnpou3BoacTBa. Cam mpouecc uH(Op-
MaTH3alUd CyIeOHOW  JEATENIFHOCTH  HAXOMUTCS
TOJIBKO Ha TEPBBIX 3Talax CBOEro pa3BUTHS, U ceilyac
JIeIat0TCsl TIEpBhIE IIATH [0 OCBOEHUIO 3TOr0 Ipoliecca.
Ho B TO ke BpeMs CyIIECTBYIOT U PUCKH BHEIPCHHUS
COBpEMEHHbIX TexHoJyioruil. K HUM MOKHO OTHECTH Ta-
KH€ PUCKH, KaK BO3MO)KHOCTH BTOPKEHHS B CyJeOHYIO
CEeTh MHBIX JINI, COOEB MPH Tepeade TaHHBIX WA Iie-
pHOIBI BPEMEHHON HEepabOTOCIOCOOHOCTH TEeXHUYE-
CKOro 00OpYJIOBaHUS U MPOTPAMMHOIO OOECICUCHHUS

NU3MCHCHUA HH(bOpMaHHH, TaKX€ BO3MOKXHOCTH ITOJIY-
YeHUs] WCKKEHHOW WM ke (arbcuPUuIrMpoBaHHON
“H(OPMAIIUHN, YTO MOKET MIPUBECTH K KOPPYIIINH, CY-
JeOHBIM OIMMOKaM MITH HAapYIICHHUIO IIPaB YeJIOBEKa.

Pe3yabTaThl ucciaenoBanus. Hamie uccnenoa-
HHUE M0KAa3aJio, YTO 3JIEKTPOHHOE MPaBOCyIUe obectie-
YHMBaeT JUI1 YYaCTHUKOB CYI€OHOTO IpoIiecca cleyto-
1€ BO3MOKHOCTH:

* paboTa c JOKyMEHTaMH B 3JIEKTPOHHOH (opme;

* OTCIEKMBAHUE IIPOABIKEHHS WM perpecca
JieTia B Cy/ie B QJIEKTPOHHOM Bujie (uepe3 cetb MHTtep-
HET, MOOWIBHBIE TeJIe(OHBI U IpyTHe T'aJKEThI);

* [IOJTyYeHHE YBEAOMJIICHHUI O PEIlICHNH CYy/a C 110-
MOIIIBIO BIIEKTPOHHBIX cpeacTB (o SMS wmu e-mail);

* COTIPOBOX/ICHNE MHTEPAKTUBHBIX, OHJIAMH 3ace-
JAaHUHN B COOpaHMiA.
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[To HameMy MHEHHIO, JIEKTPOHHOE NPaBOCYANE
MorIo Obl 00ecneynuBaTh 00PaOdOTKy JOKYMEHTOB, Iie-
penauy MH(MOpPMALMH, OTYETHI O Mporpecce Aes U Jp.
IpY HAJIMYUHM aBTOMAaTHU3MPOBAHHBIX HWH(OpPMAaIHOH-
HBIX CHCTEM. DJIEKTPOHHOE INIPAaBOCYIUE — XOPOLINI
IyTh AJIsL yCOBEPIIEHCTBOBAHUS PAOOTHI Cy/ia, KOTOPOE
YK€ B3AJI0 IyTh Hadayly pa3BUTHA. [10SBISFOTCS HO-
BeHIINe YCIyTH, MO3BOJIAIOMINE OONErduTh W YHPO-
CTHUTH HPOLECC CYAONPON3BOACTBA, HO HA HACTOSIINI
MOMEHT CYIIECTBYET PsIII MPOOJIEM, 3aJeP>KUBAFOLIIX
pasButre Ol u TpeOyOIMMX CKOPEUIIero penreHus
[1,2]. Ho Bcst mMmerolasicst Ha TaHHbBIA MOMEHT HH(OP-
Manusi TpedyeT HeMEAJICHHOW KilacCU(UKalUK, CHH-
Te3a, OCMBICJICHHSI U CTpYKTypu3anui [3,4].

Heo0xoanMo OoCTaHOBUTHCS Ha mpolbiieme mpo-
BEPKU MOJUIMHHOCTH M JI€HCTBUTEILHOCTH JJIEKTPOH-
HBIX JIOKYMEHTOB, IIPEJCTaBICHHBIX Tpa)KIaHaAMH
[2,5]. Ciocobom pasperieHust JaHHON TPOOJIEMBI SIB-
JSIETCsI MCTIOJIb30BaHUE ombITa Mrtanus uimu ABCTpwHS,
r7ie ICHCTBUTENBHOCTh HOKYMEHTa yCTaHABINBACTCS
3NEeKTPOHHO-IIM(POBOIl moamucko. CieayomuM ac-
MEKTOM AAaHHOHM TPYNIBI SBISETCS HpoOiieMa Mpeno-
XpaHeHHsT WHPOpMalMU OT HECAaHKIIMOHUPOBAHHOTO
nocryna. HecMOTpsi Ha OTpOMHYIO YHCIICHHOCTh TEX-
HUYECKUX MPOrpaMM INpeNoXpaHeHHus HHPOpMAIHH,
HaxXOZSILIMXCS Ha cepBepax CyAOB, TPYIHO TOBOPUTH O
MOJIHOW €€ 000COOJICHHOCTH OT BTOPIKEHHSI.

E1e ojHUM 1i1acToM UMEIONIMXCs TPOOIIEeM SIBIIS-
eTcsl CoIMaNbHasl TPYIa, OCHOBBIBAIOIIAsICSA, B OTIIH-
Yhe OT OpraHM3alMOHHO-TEXHHYECKOH, Ha CBOOOIE
MBICIIEN JTIOAEHN.

I'maBHOU mpoOIEeMOi CITy>)KUT HH(OPMAITHOHHOE
HEpPaBEHCTBO, 3aKJIIOYAIOIIASACS B OTPAaHWUYECHHUHM BO3-
MOXHOCTEH HCIIOJIb30BAHUS 3JIEKTPOHHOTO IPaBOCY-
JlUsl COLMAIIBHOM I'PYIIION, HE UMEIOILEH I0CTYIIa K CO-
BPEMEHHBIM CpPEACTBAM KOMMYHHKalMH. PeleHunem
JIAHHOM TIPOOJIEMBI BUIIUTCS yCTAHOBKA B OOLIEIOCTYII-
HBIX MeTax CHEelUaJU3MPOBAHHBIX aBTOMAaTH3UPOBAH-
HBIX YCTPOWCTB, MO3BOJIAIONINX B IIOJHOM Mepe peau-
30BaTh BO3MOKHOCTH 3JIEKTPOHHOTO npaBocyaus. Ox-
HaKoO TYT K€ BO3HHKaeT WHas Ipobiema,
BBIPAKAIOLIASICS B TEXHUUECKOH HETPAMOTHOCTH OIIpe-
JIeNEHHOTO TIPOLIeHTa HaceneHus. s permienus naH-
HOM mpoOJieMbl HEoOXOAMMO IIPOBEIECHHE Tocynap-
CTBEHHBIX, PETMOHAIBHBIX MPOrpaMM HH(pOpPMaTH3a-
UMM, BHEIPEHHE ¥  pa3BUTHE  OIPENEIICHHBIX
00pa3oBaTeNbHBIX CTAHIAPTOB B JaHHON o00JacTu
[1,3,4].

BriBoasl.

Ha ocHOBaHUM BBIMIEU3TIOKEHHOTO MOXHO CHE-
JIaTh BBIBOJI O IIPUCYTCTBUH IIPOOJIEM, CBSI3aHHBIX C UC-
MOJIb30BAaHUEM BO3MOXKHOCTEH 3JIEKTPOHHOT'O IpaBoO-
cyausi. OlHaKo UX Hanu4ue 00yCIIABIMBACTCS 3apOiK-
JCHUEM JaHHOTO WHCTUTYTa, COBEPIICHCTBOBAHHE
KOTOPOT0 HEOOXOIMMO ONTUMH3HUPOBATE.

T'oBOps 0 mepcnexTUBax AagbHEMIIEro pa3BUTHSA
JIEKTPOHHOTO MPaBOCYIHs, CTOMT OTMETHUTh, YTO B
pamkax DenepanbHON 1es1eBOM nporpaMMmel «Pa3Bu-
Tre cyneOHol cuctemsl Poccnn Ha 2013-2020 romsr»,
IUIAHUPYETCSl O00ECHEeYUTh TEXHHUYECKUMH YCTPOM-
CTBaMH UHTEPHET-TPAHCIISLMHU Cy bl OOLIEH IOPUCANK-
LMK B paMKax MPOBEICHHSI OTKPBITHIX CyJeOHBIX 3ace-
nanuii [1,2].

Takum 06pa3oM, pa3BUTHE JIEKTPOHHBIX TEXHO-
JIOTHH SIBIIS€TCS OAHUM M3 IPUOPHUTETHBIX HaIpaBie-
HUH poccuiickoil npaBoBoil monuTukH. COBEpIICH-
CTBOBaHHE IM(POBBIX TEXHOJOTHH HYXIAETCI W B
YIIyYIICHHN 3JIEKTPOHHOTO AOKYMEHTO00OpOTa B Cy-
IeOHOM CUCTEME.

Jis ontuMu3zanmu paboThl cyeOHOM CHCTEMBI B
Poccun Heobxoaumo:

- BbIpa0oOTaTh IUIAH MEPONPHATHI MO TeXHUYe-
CKOMY OCHAIIIEHUS, MHTEPHETH3allUU CeIbCKUX Ioce-
JICHUH U O0YUCHHIO CIICI[HATHCTOR,;

- KOHTPOJHMPOBAaTh HAIOJHAEMOCTh 0a3 U padoT
o 3anonHeHuo JI1K co cTopoHbI pyKOBOACTBA;

- CHU3UTH TPEOOBAHMS K MPOITyCKHOH CIOCOOHO-
cTH KaHasa MHTEpHET cOo CTOPOHBI MPOrPaMMHOTO
o0ecrieueHns IMyTeM MEPEeKIIOUCHHUS C «TOJICTOTO» Ha
«TOHKHID» KIIMEHT.
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INFORMATIZATION OF JUDICIAL ACTIVITY IN RUSSIA: QUESTIONS OF THEORY,
LEGISLATIVE REGULATION AND PRACTICE.

Annomauus.

B ek yughposwix mexnonoautl yckopsiemcs pazsumue unpopmamusayuu Cy0onpou38o00Ccmed u cyoebnoil oe-
amenvrhocmu. Tlo nawemy mMHenuio, n00 NPoYeccom UHGOPMAYUOHHO20 0becnedenusi CyOeOHOU 0essmeabHOCHU
HeobX00UMO NOHUMANb OP2AHUZ08AHHBLIL NPOYECC CO30AHUSL, UCNOIb308ANUSL U ONMUMUZAYUY UHPOPMAYUOHHBIX
cucmeMm ¢ yeivio nogbluleHust I phexmusrnocmu pabomol cucmemvl HPAGOCYOUsL.

Abstract.

In the age of digital technology, the development of the informatization of legal proceedings and judicial
activities is accelerating. In our opinion, the process of information support of judicial activity must be understood
as an organized process of creating, using and optimizing information systems in order to increase the efficiency

of the justice system.

Knroueswvie cnosa. Cyoebuas oessmenbHOCmb, UHGOPMAMUZAYUSL, UHGOPMAYUOHHBIE MEXHONOSUL.
Keywords. Judicial activity, informatization, information technology.

AKTyaJIbHOCTh IPUMEHEHHsI HOBBIX HH(popMa-
IHOHHBIX TexHoJorui cygamu Poccun. B Bex mmd-
POBBIX TEXHOJIOTHH YCKOPSIETCS pa3BUTHE HH)OPMATH-
3aIlMM CYIOIIPOM3BOACTBA U CyJeOHOM JeaTebHOCTH.
[o HaleMy MHEHHIO, IO/ ITPOLIECCOM HH(POPMAIHOH-
HOTO obOecreueHus CyieOHOM JesTeIbHOCTH HE00XO0-
JIMMO TIOHUMAaTh OPTaHU30BAHHBIN MPOIECC CO3/AAHMUS,
HUCIIOJIB30BAaHUA W OITHMH3AIIUU I/IHq)OpMaHI/IOHHBIX
CHCTEM C IIeTbI0 HOBHIIIECHHS 3()(HEeKTUBHOCTH paboThI
cucteMsl mpaBocyus. Cam nmporecc nHpOpMaTH3ANH
CyJeOHOM NesITeTbHOCTH HAaXOUTCS TOIBKO Ha TIEPBBIX
JTammax CBOETO Pa3BHUTHS, U celdac JEIarTCs IepPBbIC
IIary 1o OCBOSHHMIO 3TOT0 Tporecca. Ho B To ke Bpemst
CYIIECTBYIOT U PUCKH BHEIPEHUSI COBPEMEHHBIX TEX-
HoJormii. K HUM MOXHO OTHECTH TaKWE PHUCKH, KaK
BO3MOKHOCTb BTOP)KEHHSI B CYA€OHYIO CETh MHBIX JIMI,
cO0€eB IIpH nepegade TaHHBIX WIIH IIEPHO/IbI BpEMEHHOI
HEpabOTOCIIOCOOHOCTH TEXHHYECKOTO O0OPYIOBAHUS
Y TIPOTPaMMHOT0 oOecriedeHrs] U3MEHEHHUsT WH(pOpMa-
UM, TaKK€ BO3MOXKHOCTH MOJYYCHHS HCKaKCHHOH

WH ke parscuPUIupoBaHHON HHPOPMAIIH, YTO MO-
XKET NMPHUBECTU K KOPPYIILHUH, CyIeOHBIM OIIMOKaM HITH
HapyUICHHIO MPaB YeIOBEKa.

Ieau nccnenoBanus- mpoBecTH ananmu3 3¢dek-
TUBHOCTH HH(OPMAIMOHHOTO obecneueHus cyaed u
pabOTHUKOB Cy/IeOHON CUCTEMBI.

PesyabTaTsl ucciaenoBanus. ['oBops o mudpo-
BBIX TexHoJIOTHUsX, Buktop MomoTOB, mnpejcenareib
CoBera cyneil, yka3zana, 4TO B HAcTosIIee BpeMs B
Bbanke pemenuii cymoB o0Iel IOPUCIUKIINM, CO3AaH-
HoM Ha 0aze 'AC «IIpaBocyaue», coepXUTcs OKOJIO
MISTHAECSATH MUJUTMOHOB Cy/IeOHBIX aKkToOB, a baHke pe-
LIEHNH apOMTPaXKHBIX CY/I0B CHCTEMBI «Moii apOuTp»
— CBBILIE TPHAUATH ceMH MILIHOHOB [1,2]. B cu-
CTEME€ YCTaHOBIEHA MporpaMMa Uil BO3MOXKHOCTH
HAlTH 10 TeKCy HyXHbIe aKThl. Takoil MacCUB OTKpHI-
TOW IOpHUAMYecKOd WHPOpMAIMN 00ECHeYUT OTKPHI-
TOCTh CynebHo# cuctemsl B Poccum, Takke akTHBHO
OyIeT HCTONB30BaThCA ISl FOPHINUCCKON MPaKTHKH
110 KOHKPETHBIM BOIIPOCaM B 00ECTIeUUT 00pa3oBaHue
TPaBOBOM MO3HIINH.
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Bynymee cyneOHOro nenonpousBOACTBA — 3TO
JJIEKTPOHHBIN JOKyMeHTooOopoT. Poccuiickas cyned-
Has cucrteMa MH(OPMALMOHHOTO JOKyMEHTO000OpOTa
Ha CEroiHd HE MMeeT aHaloros B Mupe, TeM cambIM,
OHa OIepeKaeT 10 MHOT'MM ITyHKTaM aHaJIOTHYHbBIE CU-
CTEMBI JIFOOBIX IPYTHX 3alaJHBIX ¥ BOCTOYHBIX CTPaH,
K puMepy, Benukobpuranuto [2,4,5].

MO>KHO JIT1 aBTOMAaTH3UPOBATh BECh MPOIECC OT-
MIPaBJICHUS IIPABOCYIHS, TO €CTh 3aMEHHUTH CYIBI0 KOM-
MBIOTEPHON MTPOrPaMMOH WIIM HEHpOCeThIo. 4 ampens
2019 1. B xozae mienapHoro 3acemanus VI Mockos-
cKoro ropuandeckoro gpopyma «Poccuiickas npaBoBas
cUcTeMa B YCJIOBUAX YETBEPTOI MPOMBIILIEHHON peBo-
mronuu» [1,2] npencemarens Cosera cyneit Poccuun
Buxtop MOMOTOB BBICTYNUI C JOKJIaJ0OM Ha TEMY
«CyneOHast BIacTb B YCIIOBUSIX COBPEMEHHBIX LH(po-
BBIX TEXHOJIOTHID» [2].

Ha 3acemanum OTMETIIIH, YTO TOBHIIICHUIO HE3a-
BUCUMOCTH CyAel OyJeT CIiocoOCTBOBAThH BHEIPEHHE
ABTOMATH3MPOBAHHBIX CHCTEM paclpeleNeHus ael
MEXIy CYIbSIMH, MO3BOJISIOMHX GOPMHUPOBATH CYHEO-
HBIE COCTABEI C TIOMOIIBIO KOMIBIOTEPHOH ITPOTpaMMEI
C YUETOM YpPOBHS Harpy3KH U CHEIMATU3alHUN KaXI0T0
CyAbU. YiKe B HacTosllee BpeMs Bce Cyabl (denepas-
HOTO YPOBHSI 000PY/ZOBaHbI CHCTEMaMH BUACOKOH]E-
PCHIICBA3H, TO3BOJIAIOUICH IUCTAaHIIMOHHO YYacTBO-
BaTh B Cy/IeOHOM IpoIiecce.

YBENIUYUTH TOCTYIHOCTE K MIPaBOCYIUIO U COKpa-
MICHUIO CPOKa CYIOMPON3BOCTBA IMTO3BOJIUT BBEICHHUE
B nestenpHOCTE Cyna JOKYMEHTOO00POTA B IEKTPOH-
HOM BHIe. DICKTPOHHOE MIPABOCYIHE B 3HAYUTEIHHOM
Mepe yIpomIaeT U yCKOpseT IpoIecc Noaadu JOKyMeH-
TOB, TAKXKE CIIOCOOCTBYET COXPAHHOCTH CYACOHBIX JIEIT,
YMEHBIICHUIO IEHEKHBIX 3aTPaT y BCEX CTOPOH CYIO-
MIPOM3BOJICTBA, YIPOLICHUIO 03HAKOMJICHHS C MaTepHU-
aylaM¥ JJIs1 HeTIOCPEACTBEHHOH MOATOTOBKH K JIEIy, OIl-
TUMH3AIMK TIPOLEAYPHl HCTPeOOBaHUS 1eNla, TeM Ca-
MBIM, HCTIONb30BaHHe MOJICPHU3UPOBAHHBIX
TEXHOJIOTHH NMpHUBEIET K HOBOMY UMITYJIbCY TaKuM 0a-
30BBIM TPHHITUIIAM CYyIOTPOU3BOJICTBA, KaK JOCTYII-
HOCTB TIPAaBOCY/Ns, TTIACHOCTh, COCTA3aTEILHOCTD, He-
3aBHCUMOCTH CyJIei, 3aKOHHOCTb, pACCMOTpPEHHE JCT B
pa3yMHbIe CPOKH M OTKPHITOCTH[3,4].

B mocnenHue ronmel Bce Yame MOJHUMAETCS BO-
MPOC «MOKHO JIM aBTOMaTH3UPOBATh BECh IIPOLECC OT-
MIPaBJICHUS IPABOCYIUS?», T.€. 3AMEHUTH CYJIbI0 KOM-
MBIOTEPHON IIPOTpaMMOI WJIM HEHPOCETHIO, CHOCO0-
HOW aHaNmM3WpOBaTh (HaKTHUECKHE OOCTOATEIHCTBA
Jiena, 1aBaTh UM IIPABOBYIO OIIEHKY U BEIHOCHTH COOT-
BeTCTBYIOIIIEe pemmenne [1,2].

B npyrux crpanax, Takux Kak, Hanpumep, Kurai,
CLIA, Benukobpuranus, @paHuus yxe CyHeCTBYIOT
TaKhe INPOTrPaMMBbI, XOTs IOKAa YTO CIIy>KaT HEKUM
BCIIOMOTATEIbHBIM MCTOYHUKOM ISl aHallk3a Jiefa H,
KOHEYHO K€, He 3aMeHSIFOT co00ii cypt0. Bukrop Mo-
MOTOB HAITOMHWII, 4TO B ekabpe 2018 roga mosiBuics
MEPBBII MEKTYHAPOIHBIN aKT, CyTh KOTOPOT'O OTpaxa-
€TCsI B MICTIOJIF30BaHUH MCKYCCTBEHHOTO MHTEIIIeKTa B
npaBocyauu, — EBpomelickas 3TUuecKas XapTus O
NPUMEHEHNN HCKYCCTBEHHOTO HMHTEIEKTa B cymed-
HBIX CHCTEeMaX, yTBEp)KJIeHHas EBporelickoil komuc-
cueit o a¢pdexruBHOCTH npaBocyaus Coseta EBporib

2.

B Xaptuu npucyTCTBYIOT 5 TIaBHBIX NPUHIUIIOB
MIPUMEHEHUs UCKYCCTBEHHOI0 MHTeNnekTa. OqHUM U3
STHUX NPUHLUIOB SBJISIETCS BO3MOXKHOCTh CY/IbU HE CO-
IJIAIIAThCS C PeIIeHUuEeM, KOTOPbIE IpeAIaraeT «KOMIIb-
totepHbiil cympsi» [1,2]. Taroke yuactHukam J[lena
MIPEIOCTABIISIETCS BO3MOYKHOCTD IIPSIMOTO OOpaIIeHUs
K CyAdy, UCKIIIO9asi MPUMEHEHNE HCKYCCTBEHHOTO HH-
TEJUIEKTa ¥ MPEIOCTABIISETCS BO3SMOXHOCTD OCIIOPHUTH
cyneOHOe pemeHne, KOTOpoe IPUHITO KOMIIBIOTEPOM.
Crates 67 I'TIK P® TpebyeTt oT cyabpu pH OICHKE JT0-
Ka3aTeNbCTB PYKOBOJICTBOBATHCS CBOMM BHYTPCHHUM
yOexaeHreM, KOTopoe SIBIISIETCs Topas3io Oosee CIox-
HOHM CUCTEMOH, 4eM IIPOrPAMMHBIE AJITOPUTMBL. YUH-
TBHIBAETCSI MHOXKECTBO HCKIIOUMTENBHBIX OOCTOSTENb-
CTB, TaK, OJIHU M T€ e JJ0Ka3aTeJIbCTBA MOTYT OBITH B
OJIHOM Jeje MPUHATH, a B Ipyrom OoTBeprHytsl. Ho
9TOT (akT HE HMCKIIOYaeT NPUMEHEHHE HCKYCCTBEH-
HOT'O WHTEJUIEKTA, [0 IPUIHHE TOTO, YTO TaKas padoTra
HE CBs3aHa C aHAJIM30M MPaBOOTHOIICHHI CTOPOH U
HOCHUT OOIIbIIIe TEeXHUIECKUH Xxapakrep. [Ipencenarens
Cogseta cyzeit PO yxe roBopuit Ha njeHapHOM 3acefa-
Hu VI MockoBckoro opuaudeckoro gopyma, 9ro B
HEKOTOPBIX PErMOHaX TaKHe CHCTEMBI YK€ HaUMHAIOT
HX UCIOJIB30BaTh [5].

BymarkHast cuctema J1eJI0NpOU3BOICTBA, IEHCTBRY-
fomias B OOJBIIMHCTBE CY/IOB, MOpPAJIbHO ycTapeia U
JIOJDKHA OBITh 3aMEHEHa 3JIEKTPOHHBIM JOKYMEHT0000-
pPOTOM, KOTOPBIH IO3BOJNUT COKPATUTh H3ICPKKH Ha
M3TOTOBJICHUE KOIWI MaTepHalioB M KOPPECHOHICH-
WY, YCKOPUT PElICHUEe OpTaHU3allMOHHBIX 33734, T0-
BBICHT 3((EKTHBHOCTb BHYTPEHHET0 KOHTpos. [Ipe-
o0pa3oBaHue CBEJICHHUI TOKYMEHTOB B OIU()POBAHHEIH
BHJ B IMaMSATH KOMITBIOTEpA ITO3BOJIUT B IEPCIICKTHBE
M30aBUTHCSA OT (PM3WYECKOTO ABIKCHHS OPUTHHAIOB
JOKYMEHTOB, paccMaTpuBaThb M IepelnaBaTh JIOKY-
MEHTBI TIPH TIOMOIIX KOMITBIOTEPHBIX cpencTs. [1,2].

CoBepIICHCTBOBAHNE CYJONPOU3BOJICTBA HEBO3-
MOHO 0e3 r1100anbHON HH(DOPMATH3ALUH CYI0B, TIpe-
CIIEAYIOIIEH IIeTb CO3AaHUS IOJHOLEHHON CHCTEMBI
«QIIEKTPOHHOTO mpaBocyaus» [1,2].

BuiBoaBI HccIET0BAHMS.

Wudopmarnzamust cyqeOHOW CHCTEMBI MTO3BOJHT
00eCIIeUHTH:

- OTIEPAaTUBHYIO MH(POPMAITHOHHO-TIPABOBYIO IO~
JEPKKY

MIPaBOIIPUMEHUTENIFHON AEATEIEHOCTH CYAOB;

- OTKPBITOCTH PabOTHI CyIeOHON CUCTEMBI;

- TTOBBIIIEHNE ONEPATHBHOCTH cOOpa M TOTOBHO-
CTH JOKYMEHTOB K Cy/IeOHOMY IIpo1ieccy;

- OITUMU3AIMS CPOKOB PACCMOTPEHHUS €T,

-popmupoBanme emuHOTO (HOPMATHPOBAHHOTO
Jena;

-IOCTYITHOCTh I pabOTHHKOB CyaeOHOW cu-
CTeMBI OBICTPOTO JIOCTYIY K CyaeOHOI ITPpaKTHKE;

- TIOJTHOTY M JIOCTOBEPHOCTh MH(POPMAIUH O JIesi-
TEJILHOCTH CYJI0B;

- TIOBBIIICHHUE ONICPATHBHOCTH cOopa U 00padOTKH
COOTBETCTBYIOIINX CTATUCTHYECKUX JAHHBIX U 00ecTie-
YeHre 0OBEKTHBHOTO aHAIN3a MIPaBONPUMEHUTEIEHON
MIPAKTHKH.
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COJAEP KAHUE BPAYHOI'O JIOI'OBOPA B POCCHUH U 3APYBEKHBIX CTPAHAX

Yamshchikova A. M.
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CONTENTS OF MARRIAGE CONTRACT IN RUSSIA AND FOREIGN COUNTRIES

Annomauusn

B cmamuve pacemampuearomcs yCiosus, Komopbole ()onycmwwo BKJII04anisv 6 6patmoe coenauwenue 8 Poccuu,

a makdice 6 3apyoedncHvlx cmpanax. Aemopom oenaemcst 618600 0 HeOOXOOUMOCIU PACUUPEHUSL COOCPICAHUS
6palmozo 002060[)& 6 POCCL!U, nymem 6KJIN4YEHUSA 6 HEe2O0 BO3MONCHOCMU pecYyIuUpOBaAHUsl UMYUIEeCMBEHHbLX NPAe6 U
00513aHHOCMEN 8 OMHOULeHUU Oemell, A MAKICe NOPAOKA OCYUeCMEIeHUs. POOUMENbCKUX NPpas. AHatusupys ycma-
HOBJICHHbIE 6 3AKOHO0AMEIbCIEE 3anpemsbl HA 6KNI0YEHUEe HEKOMopbvlx yCJZOGMIZ 6 6pallellj 002060[7, asmop Oe-
Jaem 8bl800 0 HEOOXOOUMOCMU CYUWECME0BAHUsL HOPMbL O 3anpeme GKIIOUEHUsI 8 OPAUHbIlL 002080p YCAOBUL,
CMAasauUx 00HO20 U3 CYNPY208 8 KpaliHe HeOIA2ONpUsmHoe NONONCEHUe KAK 2apanmuu 3auumaol npag ciabotl
CMOPOHYL 8 OPAUHOM 002080pe.

Abstract

The article discusses the conditions that can be included in the marriage agreement in Russia and in foreign
countries. The author concludes that it is necessary to expand the content of the marriage contract in Russia by
including in it the possibility of regulating property rights and obligations in relation to children, as well as the
procedure for exercising parental rights. Analyzing the prohibitions established by law on the inclusion of certain
conditions in a marriage contract, the author concludes that there is a need to prohibit the inclusion in a marriage
contract of conditions that put one of the spouses in an extremely disadvantaged position as a guarantee of pro-
tecting the rights of a weak side in a marriage contract.

Knrouesvte cnosa: opaunvlii 002080p, yCcio8us OpauHo20 002080pd, UMYUWECTNEEHHbLE OMHOUEHUS, TUYHble
Heumyuiecmeernnvle OMHOUEHUs, KpaﬁH@ He6ﬂa20npuﬂmnoe noJjlootcerue.
Keywords: marriage contract, terms of the marriage contract, property relations, personal non-property re-

lations, an extremely disadvantaged position.

ITo neiicTByromeMy 3akoHonaTenbCcTBY Poccuu
Opa4yHBIM JOTOBOPOM TPHU3HACTCS COTJAIICHHE JIUI,
BCTYMAaIOIKUX B Opak, WIM COTJAlIeHHE CYIPYTOB,
OTIpeNieNoNIee UMYIIECTBEHHBIE MIPpaBa M 00S3aHHO-
CTH CYIIpYTOB B Opake u (WJIH) B ClTydae ero pacTopike-
Hus (cT. 40 CK PO®). Bpaunslif 1oroBop MOXeT OBITh
CPOYHOH, a TaKXke yclnoBHOHU cnenkoii (m. 2 ct. 40 CK
PD).

B cootBercTBUM co ct. 42 CK PO, B OpayHoM 110-
TOBOPE MOTYT PETYJIHPOBATHCS TOJBKO HUMYIIECTBEH-
HbI€ OTHOLLIEHUS cynpyroB. [lepeueHs ycioBui, KOTO-
pBIE MOTYT OBITH BKIIFOUYCHBI B OpavHBIi JOTOBOP, YKa-
3aHHBIH B cT. 42 CK PO, ABnsieTcs OTKPBITBIM: CYIpYyTU
BIIPaBe MO0 CBOEMY YCMOTPEHHIO BKIIOYATh B OpadHbIi
JIOTOBOp JTF00BIE, HE MPOTHBOpEYAIINE 3aKOHY yCIIO-
BUSI, B TOM YHCJIE B O PACTIOPSDKCHUN UMYIIIECTBOM, SIB-
JISTFOIIMAMCS] JINYHBIM UMYTIIECTBOM KaXKJIOTO U3 CYTIPY-
roB [3]. [Ipu 3TOM npeaMeToM OpadyHOTro JOTOBOPa MO-
JKET SBIIITHCS KaK YK€ MMerolieecs, Tak 1 Oynymiee

UMyIecTBO cynpyros. Cynpyru BIpaBe YCTaHOBHUTH
peX UM COBMECTHOH, pa3ielbHOW WU JOJEBOH COO-
CTBEHHOCTH HAa CBOE MMYLIECTBO, IPUYEM K PAa3HOMY
HMYIIECTBY B OpadyHOM JJOTOBOpPE MOTYT IPUMEHSATHCS
Ppa3IUYHbIE PEXUMBI COOCTBEHHOCTH (COBMECTHOI, J10-
JICBOW WM Pa3/eNbHOM), TO €CTh B Opa4HOM JIOTOBOpE
CYIIPYTH BIIpaBE yCTAaHOBUTH CMEIIAHHBINA PEXHUM COO-
CTBEHHOCTH, COUETAIOIINI SJIEMEHTHI OOLITHOCTH 1 pa3-
JeNbHOCTH [4].

OmHO¥t U3 00513aHHOCTEN CYNPYroB SBISCTCS 00sI-
3aHHOCTH M0 B3aUMHOW MaTepHaIbHON HoAnepKKe (II.
1 cr. 89 CK P®), u cynpyru BipaBe onpeeuTb CBOM
IpaBa ¥ 0053aHHOCTH 10 B3aMMHOMY COJIEPXKAHUIO B
OpauHoM noroBope. Ciemyer oOpaTuTh BHUMaHUE Ha
TO, YTO OOS3aHHOCTH IO COJCPIKAHUIO MEXIY CYIpY-
TaMH MOTYT pErYJIHpPOBaThCS M COTJAIICHHEM OO0
yiutate anuMeHToB. OHAaKO, B OTIMYHE OT OpavHOTO
JIOTOBOpPA, CYOBEKTHBIN COCTAB COTJIAMIEHHUS 00 yIuiaTe
ATMMEHTOB HECKOJIbKO OTJINYAeTCs OT YYaCTHHUKOB



https://elibrary.ru/contents.asp?id=33821907
https://elibrary.ru/contents.asp?id=33821907
https://elibrary.ru/contents.asp?id=33821907&selid=18880948
https://elibrary.ru/contents.asp?id=33817666
https://elibrary.ru/contents.asp?id=33817666
https://elibrary.ru/contents.asp?id=33817666&selid=18764035
https://doi.org/10.24411/2520-6990-2019-11206
https://doi.org/10.24411/2520-6990-2019-11206

52 JURISPRUDENCE / «COLLOQUIUM=JOURNAL »#53).2020

OpayHOTO J/I0roBOpa: 3aKJIIOYHUTL OpayHbIA JTOrOBOP
MOT'YT CYNpYyTH H JIMLa, BCTynarooume B Opak, a coria-
IIeHue 00 yIiaTe aluMEeHTOB — JIMIa, YKa3aHHBIC B CT.
ct. 89, 90 CK P®. Ilpu sToM ecnu OpadyHBIM JJOrOBO-
POM yCTaHaBJIMBAeTCsl 00S3aHHOCTh IO COAEPIKAHUIO
CymIpyra B CIIy4asix, IpeyCMOTPEHHBIX 3aKOHOIATENb-
CTBOM JUIA CyJe0HOTO B3BICKAHHS aITMMEHTOB, K COOT-
BETCTBYIOIINM IIOJIOKECHUSIM OpayHOrO JOTOBOpPA MO-
TYT MPUMEHAThCSI HOPMEI T1. 16 1 17 CK P® 06 amm-
MEHTHBIX o00s3aTenbcTBax. CHeoyeT OTMETHTbh, YTO
OpauHbIif TOTOBOP HE MOXKET IPELYCMATPUBATh MOJIO-
JKCHUSI, OTPaHUYUBAIOLIHE [IPABO HETPYJOCIIOCOOHOTO
HYIAIOLIEToCs CyIpyra Ha IOJIyuYeHHE COAEpIKaHUs
(1. 3 ct. 42 CK P®). /lanHyto HOpMY HEOOX0OANMO pac-
CMaTpHUBaTh B COBOKYMHOCTU C UHBIMH TOJ0KEHUSIMU
JIaHHOM CTaThH, a Takxke CT. cT. 90, 91 CK P® u Tonko-
BaTh PACIIUPUTENHHO - B OPauHOM JIOTOBOPE HE MOTYT
COJICPKaThCsl YCIIOBHS, OTPAaHMYHMBAIOIINE YCTAHOB-
JICHHBIE 3aKOHOM TpaBa CyNpyroB 1 OBIBIINX CYyNIPYTOB
Ha MOJTyYeHHE aJTMMEHTOB.

B poccuiickoM 3aKOHOZATENBCTBE MPSAMO yCTa-
HOBJICH 3alpeT Ha OTPaHMYCHUE OpPadHBIM JIOTOBOPOM
MIPAaBOCIIOCOOHOCTH WIIM JI€ECIIOCOOHOCTH CYIIPYTOB,
npaBa Ha CyJeOHYIO 3allUTy, a TAaKXKe PEryJIUpOBaHUE
OpadHBIM IOTOBOPOM JIMYHBIX HEUMYIIECTBEHHBIX OT-
HOIICHUH MEXJIY CyNpyramu, ¥ UX IpaB U 00s3aHHO-
cTel B oTHomeHuu fetei (1. 3 c1. 42 CK PO).

B otnnuue ot Poccun, B psajsie 3apyOeKHbIX CTpaH
B COZIEpKaHUE OPavyHOTO IOTOBOPA MOTYT BKIFOUATHCS
camble pasHooOpa3Hele ycnoBus. K mpumepy, B CIIA
B COZIepKaHHe OpavyHOTO JJOrOBOPA MOTYT BKJIIOUYATHCS
mro0ble  KacalomIMecs CEeMEHHOW JKM3HM YCIOBHS,
BKJIIOYast JIMYHbBIE TpaBa U 0OS3aHHOCTH CYNPYTOB, B
TOM YHCIJIC BO3MOXHO BKJIIOYEHHE YCIIOBHH OTHOCH-
TENbHO pACHOPSDKEHHMs MMYIIECTBOM Ha CiIydai
cmept. He MoryT B GpauHOM OTOBOpE COAEPIKATHCS
YCIIOBHS, HApYIIAIOIIKE ITyOIMIHBII TOPSIOK MK yTO-
JOBHBIA 3akoH [9]. McmaHckoe 3aKOHOIATEIHCTBO
TaKXKe paspemraeT BKIIOYATh 3aBEIIaTeNIbHBIE COTJa-
mieHus: B Opaunslii gorosop [12]. B Uranun 6paunbmv
JIOTOBOPOM MOTYT PEryJIMpOBaThCs MpaBa M 00s13aHHO-
CTH HE TOJBKO CYNPYTOB, HO W TPETHUX JIUI (HAIIPHU-
Mep, Kpeautopos) [13].

B Pecnyb6muke bemapyce B OpadHOM HOTOBOpE
BO3MOJKHO OIPEAEINTH METOIbI U (JOPMBI BOCIIUTAHUS
COBMECTHBIX JETeH, pa3Mep aJIMMEHTOB Ha HHX, a
TaKXe MOPAIOK OOIICHNS ¢ HUIMH OTJENIFHO MTPOKHUBa-
IOIIETO POJTUTENS B CIydae pacTopkeHus opaka [12]. B
Kazaxcrane m YkpanHe BO3MOXHO B OpadyHOM JIOTO-
BOpE BKIIOYATH YCIIOBHS, KACAIOUIHECs MMYIIECTBEH-
HBIX IIpaB JIeTeN.

Bo ®pannun OpauHbIi KOHTPAKT MOXXET cCOlep-
JKaTh Pa3JIUUHBIC MOJI0XKEHUS, HE CBA3aHHBIE C UMYIIIE-
CTBEHHBIMHU IIPaBaMH, B YaCTHOCTH YCIOBHE O IPU3HA-
HHUM BHEOpauyHOTo pedéHKa oHUM 13 cynpyros [10].

B nuteparype BbICKa3bIBa€TCSI MHEHHE OTHOCH-
TEJILHO HE0OXOJUMOCTH BKJIIOYEHHS B POCCHICKOE 3a-
KOHOZAATEIbCTBO BO3MOXKHOCTH PETyIHPOBaHUS Opad-
HBIM JIOTOBOPOM HE TOJBKO HMYIIECTBEHHBIX, HO H
muyHbiX oTHOmeHu. K nmpumepy, T.H. [lanskuna cun-
TaeT HeOOXOIUMBIM IPENIOCTABUTH CYNIPYTraM BO3MOX-
HOCTb «PETYIHPOBaTh B OpPadHOM JOTOBOpE JIMYHBIE

HEHMYIIECTBCHHbIE OTHOIIEHUS, ONpEAENSIoIUe Mo-
PAAOK pELIeHNs BOIPOCOB IUNIAHUPOBAHUS CEMbH, BOC-
MIUTaHMs JIETEH, 0 3anpeTe ommyOInKOBaHMs CBEACHUH O
YaCTHOM ’KM3HU APYrOro CYNpyra WiIH CEMbHU B IEJIOM,
U UHBIE BOIPOCH! PETYIMPOBAHUS JTUYHBIX HEUMYILE-
CTBEHHBIX oTHOMIEeHu» [11, €. 30].

OpmHako TyMaeTcs, 9TO COBPEMEHHOE POCCHICKOE
00IIECTBO eIIe He TOTOBO K CTOJb IIMPOKOMY BOCIIPH-
SITUI0 JTaHHOTO IIPAaBOBOTO WHCTHTYTAa KaK HHCTPY-
MEHTA PEryJIMpOBaHUs CEMEWHBIX OTHOIIEHUN, HCXOS
13 HEBBICOKOTO YPOBHS IIPaBOBOM KyJIbTYPHI POCCHSH,
BEAYILEro K YacThIM 3J0YNOTPEOJICHUSIM CBOUMH TIpa-
BaMH M CBOOOJION MX OCYILECTBIECHUs. TeM HEe MeHee,
Ka)XeTcsl HEeOOXOIUMBIM pacUIMpPEHUE COJACPKAHUS
OpayHOTO JIOTOBOpa 32 CUET BKIJIIOYEHHS B HEro BO3-
MOJKHOCTH DPEryJIMpPOBAaHUS HUMYLIECTBEHHBIX NIpaB U
00s513aHHOCTEH B OTHOILCHHU JIETEH, a TaKKe MOopsIKa
OCYILECTBIICHHUS POAUTEIBECKUAX MIPAB.

Bpaunslii 1oroBop Mo poccuiickoMy npaBy HE MO-
JKET CONEepXKATh YCIIOBHS, KOTOPHIC CTaBAT OJHOTO U3
CYIIPYTOB B KpaifHe HeOIAarONpUATHOE MOJIOKCHHUE HITH
MPOTHBOPEYAT OCHOBHBIM HadallaM CEMEHHOTO 3aKo-
HoJaTenbsCcTBa. Kareropuio «kpaitHe HeGnaronpusaTHoe
MIOJIOXKEHHE» 3aKOHOIAaTEJILCTBO He pacKpbiBaeT. Cya B
Ka)XJIOM KOHKPETHOM Clly4ae ¢ y4eTOM BCeX 00CTOf-
TEJIBCTB Jiefla TI0 CBOEMY BHYTPEHHEMY YOeXIEHHUIO
OIIPEAENIACT, MOCTABUIM JIM YCJIOBUSI OpavyHOro J0ro-
BOpa OJTHOTO U3 CYIPYTOB B KpaliHe HeOJIaronpusTHOE
moyioxkeHne. B cyneOHOM TpaKTHKEe K KPUTEPUSM
«KpaifHe HeONarompHUATHOTO TIOJIOKEHHS» OTHOCATCS,
B YaCTHOCTH, CITy4Yau, KOTIa OJJUH U3 CYIPYTOB ITOITHO-
CTBIO JIMIIIACTCS TIpaBa COOCTBEHHOCTH Ha UMYIIECTBO,
Ha)KHTOE CYIpyraMu B epuoj opaxa [ 1], mbo B Opad-
HOM JIOTOBOPE HAJMIIO CYIISCTBCHHAS HEIPOIIOPIIHO-
HAJIBHOCTH JI0JIeH B 001ieM uMmytiectse [2].

Ha nmanselif MoMeHT B 3akoHOZaTenbHy0 lymy
P® BHEceH 3aKOHONPOEKT, KOTOPBIM IIPEJIaraeTcs uc-
KJIFOUUTH IOJIOKEHHWE O 3alpeTe BKIIOUeHHs B Opau-
HBII JOTOBOP YCJIOBUIA, CTABSIIIIMX OJJHOTO U3 CYTIPYTOB
B KpaifHe HeOJarompuaTHoe mojoxeHue [5]. ABTo-
paM# 3aKOHOIIPOEKTa 0OOCHOBBIBACTCS 3TO TEM, «UTO
MHOTHE CYNPYTH ONACAlOTCS TPU3IHAHHS 3aKIIOYCH-
HOTO MEXIYy HHMH OpadHOTO JOTOBOpa HEIEHCTBH-
TEJNEHBIM B CBSI3U C TEM, YTO €r0 YCJIOBHUS PaHO WA
TIO3/THO TTOCTABSIT OJHOTO M3 HUX B HEOJIAronpusTHOE
noyioxkerue» [6]. CBsA3aHO 3TO ¢ TeM, UTO JTaHHAs KaTe-
TOPHS MCCIETYeTCs] CyJI0OM B OTHOIIEHUH OOCTOSATEINb-
CTB, CJIO’KHBIIMXCS CITyCTSI MHOTO JIET TIOCJIE 3aKITf0ue-
HUS JOTOBOpPA, YTO CO37a€T HEOIIPEeICHHOCTh B OTHO-
HICHUSAX MEXAY CYNpPYraMH W 3aTparuBaeT WHTEPECHI
KpPEIUTOPOB, MOJIATaBIINXCS HA COlepKaHne OpadHOTo
jgoroopa. OJHAKO 37€Ch CTOUT COINIACUTBCA C MHE-
HueM A. A. Boitoca o ToM, 4TO moyIoxKeHH 11. 3 cT. 44
CK P® sBisroTcst cripaBeUIMBEIMA M HEOOXOJUMBIMH
OTpaHWYEHHSMHU CBOOO/BI JIOTOBOpa, a IPU3HAHUE He-
JICUCTBUTENLHBIMU TIOJIOKEHUH OpavyHOro J0roBoOpa,
CTaBsIIIMX OJJHOTO U3 CYNPYroB B KpaiiHe HeOIaronpu-
ATHOE TOJOXEHHE — CHEeIHATbHBIM MEXaHH3MOM 3a-
LIMTHI CJ1a00H CTOPOHBI OpadHOro morosopa [8, C. 26,
27]. Jlymaercs, 9T0 B HACTOsIIEE BpEeMs CYIIECTBOBA-
HUE JaHHOW HOPMBI HE0OXOoIuMoO, Kak crocoba 3a-
IIATH CYNPYTa, OKAa3aBIIETOCs B KpaHEe HEBBITOJHOM



«COLLOQUIUM=JOURNAL»#1(53).2020 / JURISPRUDENCE 53

MIOJIOKECHUU B Pe3yJibTaTe HEJOOPOCOBECTHOTO IOBE-
JICHUs IPYroro Cympyra B HUMYIIECTBEHHBIX OTHOIIE-
HUsX. Benp OOJBIIMHCTBO IPU3HABAEMBIX HEJCHCTBH-
TENILHBIMHU 110 JAHHOMY OCHOBaHMIO OpadHBIX JIOTOBO-
POB 3aKIIOYAIOTCS C PasMbBITOH (QOPMYIHPOBKOH O
pa3zenpHOM COOCTBEHHOCTH Ha BCE HMYIIECTBO CYIPY-
TOB - «Ha Ybe UM O(POPMIICHO, COOCTBEHHOCTHIO TOTO
U SBIACTCA». A TI0 HTOTY OKa3bIBAETCS, YTO BCE UMY-
IIECTBO, IproOpeTaeMoe B Opake, opopmMIisieTcs Ha o1~
HOTI'O U3 CYNpPYIoB, a Ipyroi ocraerca HU ¢ ueM. KoH-
KpETHBIE MOTHBEI M 0OCTOSITEIIECTBA JIENIa BBIACHSIIOTCS
CYZIOM, U TIPH HAIMYUU HEAOOPOCOBECTHOCTH APYIrOTO
CyIpyra JOoroBOp NpH3HaeTcs HelaeicTBUTenbHbIM. 1
XOTS CYIPYTOB CBA3BIBAIOT JIMUHBIE OTHOIIEHUS, KOTO-
pBle HOCST JOBEPHUTENbHBIM XapakTep, BCE K€ BO3-
MOXHO HeI0OpPOCOBECTHOE MOBEAECHHE OJJHOTO U3 Cy-
NPYroB, B TOM YUCIIE OKa3aHUE PasIMuHbIX ()OPM BIIHU-
SIHUSI OTHAM U3 CYNPYTOB Ha JPYTOTO CyNpyTa B LEIIX
3aKJIFOYCHHMST HEBBITOTHOTO AJISI TIOCIEIHETO OpadHOTo
noroBopa. OnHaKo B GOJIBIIMHCTBE CBOEM Pa3INYHBIC
(hOpMBI TICHXOJIOTHYECKOTO BO3JICHCTBHS M MaHUITYIIH-
POBaHMS B CEMEHHBIX OTHOIICHHUSX HE MOTYT KBUTU(H-
IUPOBATHCS C TOUKH 3PEHUS TPAKIAHCKOTO 3aKOHO/Ia-
TENILCTBA KaK BBEJICHHUE B 3a0iyJeHUE Wiu oOMaH. B
TO K€ caMOe BpeMs, TaKOH JIOTOBOP MOKET HAPYIIUTh
npaBa Cynpyra, KOTOpbIH B Iepro] Opaka OCyILEeCTB-
JISUT BEIGHUE JIOMAIITHETO XO3SHCTBA, YXOJ 3a JeTbMU
WIIK 110 IPYTHM YBa)KUTEJIBHBIM IPHYMHAM HE UMEJI ca-
MOCTOSITEIEHOTO JI0X0/1a, 3 COOTBETCTBEHHO HE MPHOO-
peras Ha cBOe MM MMyIIecTBa. JleficTByromiee 3aKo-
HOZATEJILCTBO MO3BOJISICT TAKOMY JIMILy OOpaTHThCS 3a
CyaeOHOM 3aluTOl CBOMX TpaB, OAHAKO, IIPU HCKIIIO-
YEHUM JAHHOH HOPMBI CJIeNIaeT MPAKTUYECKH HEBO3-
MOXHBIM TPHU3HATH HECHPaBEUINBOE paclpeesieHne
MMYIIECTBA HEJICHCTBUTEIEHBIM.

Takum o6pa3zom, OpadHbIi TOTOBOp B HamIeH
CTpaHe, KaKk U BO MHOTHX JAPYTUX TOCYIapCTBax, sBIS-
eTcsl IeHCTBEeHHBIM MEXaHM3MOM JOOpPOBOJBHOTO pe-
T'YIHPOBAaHHUS MMYIIECTBEHHBIX NpaB M 00S3aHHOCTEH
cynpyroB. C y4eToM pa3BHTHS M YCIOKHEHHUS SKOHO-
MHYECKHX OTHOIICHWH, yBEINYEHHUs YPOBHs Oiaroco-
CTOSIHMS TPak/iaH, MOITYJISIPHOCTE OpavyHOTo J0r0BOpa
Cpean HaceleHMsl Bo3pacTaeT ¢ KakabM rogoM. Tak,
M0 CTaTUCTHYECKUM CBelleHHsM MuHiocta Poccun, B
2018 romy 6bUI0 HOTapHaIBEHO ymocToBepeHo 109640
OpadHbIX TOrOBOpOB, B 2017 — 88672, 8 2016 — 71997,
B 2015 — 46454 nmorosopa [7]. JlaHHBI WHCTPYMEHT
MO3BOJISIET CYNPYTaM OTOHTH OT YCTAHOBJIEHHOTO 3aKO0-
HOM peXMMa COBMECTHONH COOCTBEHHOCTH M M30paTh
WHON HamOoslee MPEANOYTUTENBHBIN JUIT HAX PEXUM
CBOETO MMYIIECTBA, MCXOMIS W3 MHTEPECOB CBOECH ce-
MBH.

Kak mpsmo ykazano B cratee 42 CK
P®, Opaunblii JOroBOp HE MOXKET coJiepKaTh B cebe
MOJIOXKEHHUS, IPOTUBOPEYAIIE€ OCHOBHBIM HadanaaM ce-
MeIHOTo 3aKOHOaTeNbCTBA. BMecTe ¢ TeM, ucxozs us3
cMbicna cT.1, c1.4, c1.42 CK P®, Opaunsrii JoroBop oc-
HOBBIBA€TCS W HA OCHOBHBIX NPUHIHIAX Tpa)kaaH-
CKOT'0 3aKOHOJATeIbCTBA, TAKUX KaK PABEHCTBO y4acT-
HHUKOB TPaXJAaHCKUX OTHOIICHHH, CBOOOAA AOTOBOpA,
HE00X0IUMOCTh OECTIPETATCTBEHHOTO OCYIIECTBICHHUS
TPaXIAHCKUX TIIpaB, OOECHEUEHHE BOCCTAHOBIICHUS

HapyLIEHHBIX NpaB, UX cynaeOHas 3aIinTa, HEIPUKOC-
HOBEHHOCTH COOCTBEHHOCTH, pa3yMHOCTH U 10OpOCO-
BECTHOCTH MOBEACHUS YIaCTHUKOB I'PAKAAHCKHX IIpa-
BOOTHOWIECHUH. OrpaHMYeHUSIMH NPUHIHMNA CBOOOIBI
JIOTOBOPA M OJHOBPEMEHHO TapaHTUSMHU 3aLIUTHI Cy-
MPYTOB B CEMEHHBIX OTHOUICHUSAX NPU 3aKIOYCHUU
OpadHOTO JOTOBOpA SIBIAIOTCS TIOJIOKEHHS, YCTAHOB-
neHnsle B 11. 3 ¢T. 42 CK P®. B cBsa3u ¢ yeM, 3HaueHKE
JAHHBIX HOPM HEJb3s HeJOOLCHUBATH B MHTEpEcax 3a-
IIATHI TIPaB C1a00H CTOPOHEI B Opa¥HOM JOTOBOpE.
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OmHMM W3 TJIABHBIX CICP)KUBAIONIUX (PaKTOPOB
MPOSIBIICHUS] KOPPYIILIUH SIBJISIETCS PUCK pa300IadeHnst
Y HaKa3aHHs.

OTBETCTBEHHOCTH (PU3MUECKHX JIUI] 32 KOPPYILHU-
OHHbIE TIPAaBOHAPYILIEHHs MTpeaycMoTpeHa cT. 13 Ddene-
panbHOTO 3aKoHa oT 25.12.2008 Ne 273-®D3 «O npoTH-
BoOJIeHCTBUN KOppynimny. OHa MpeaycMaTpHBaeT yro-
JIOBHYI0, aIMUHHUCTPATUBHYIO, TPAXAAHCKO-TIPABOBYIO
U TUCHUIINIMHAPHYIO OTBETCTBCHHOCTH, HAJJaraCMyro B
COOTBETCTBHH C 3aKOHOJATEILCTBOM Poccuiickoi de-
Jiepanuu.

[TpuMeHUTENBEHO K CIOXKHMBLISHCS] HA TEPPUTOPHUU
PecnyOnmmkn Caxa (SIkyTust) mpakTHKe B OTHOIICHHH
pykoBoauTenael KOMMEPUYECKMX W HEKOMMEPYECKHX
OpraHM3alii Yalle BCero MpUMEHSETCsl TUCIUILTHHAD-
Has ¥ aJJ]MUHUCTPATHBHAsI OTBETCTBEHHOCTb.

Cornacho ct. 192 TpymoBoro kojekca P® auciu-
IUIMHAPHBIMU  B3BICKAHUAMM  ABJIAIOTCA: 3aMCUYaHUC,
BBITOBOP, YBOJBHEHHE MO0 COOTBETCTBYIOLINM OCHOBA-
HUAM. [Ipu 3TOM Mepa B3BICKaHHMS JOJDKHA NMPUMEHS-
eTcsl B 3aBUCHMOCTH OT TSKECTH COBEPIIEHHOTO IPO-
CTYIKa ¥ OOCTOSITENBCTB, IPH KOTOPBIX OH COBEPILEH.

Hapymenne TpebGoBaHMiA, YCTaHOBICHHBIX 3aKO-
HOJIATENTLCTBOM O TIPOTHUBOJCHCTBHU KOPPYIIIUH, HE
MOJKET PacIiCHUBAThCS, KaK MaO3HAYNTEIBHEIA HECY-
[IECTBEHHBIN TPOCTYNOK. B cBsi3u ¢ uem, Hamboiee
JecTBEHHBIM U 3 (EKTHBHBIM METOIOM B Ooprbe ¢
TaKUMHU TPOABJICHUAMH, MOAMCHAIOIIUMHU HWHTCPECHI
o01IecTBeHHOTO OJ1ara 6oJiee y3KUM TPYIIIOBBIM HHTE-
peCoOM, HABIACTCA HWHCTUTYT YBOJBHCHUSA B CBA3U C
yTpaToil JAOBEpHsi, MPUMEHIEMBI COIIACHO TpeboBa-
HusM 1. 4 4. 1 cr. 77, m. 7.1 u. 1 cr. 81 TpymoBoro xo-
nekca Poccuiickoii @enepanuu.

OCHOBaHHEM TOMY SIBJISIFOTCS: HEIPUHATHE PYKO-
BOJUTEIIMH TOCYHAPCTBEHHBIX (MYHHIIUIIATHHBIX)
YUPEKACHUIH Mep M0 NPEAOTBPALICHUIO HIH YPETYJIIH-
pOBaHUIO KOH(MDIMKTa WHTEPECOB; HEMPEICTABICHHE
WIH TIPEICTABJICHUE HETTOJIHBIX U HEJOCTOBEPHBIX CBE-
JIEHUH 0 TOXO0/ax, pacxoaax, 00 UMYIIECTBE U 00s3a-
TEJILCTBAX MMYIIECTBEHHOTO XapaKTepa Ha ceOs  wie-
HOB CBOEU CEMBHU.

Cobmronenue naHHON 00S3aHHOCTH BBITEKACT W3
B3aMMOCBSI3aHHbBIX MOJIOKEHHI, YCTAHOBJICHHBIX CT. 8,
cT. 8.1 denepanbHoro 3akoHa ot 25.12.2008 Ne 273-
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®3 «O mpoTuBOAEHCTBUN KOppynuum», 4. 4 cr. 275
Tpynosoro kozxekca P®, n. 2 4. 1 cr. 9.2 3akona PC(1)
ot 19.02.2009 668-3 Ne 227-1V «O npotuBoaelcTBUN
koppymnuuu B Pecniyonmke Caxa (SIkyTus)».

K uHBIM 3amperam M OTrpaHHYEHHSIM, COAEpXKa-
MM HOPMBI aHTUKOPPYIIIMOHHOTO 3aKOHOIATEIbCTBA
U MOJJIeXkKAalllie UCTIIOIHEHUIO YKa3aHHOM KaTeropueu
JIMI, OTHOCATCA M. 2 cT. 21, cT. 22 denepanpHOTO 3a-
koHa oT 14.11.2002 Ne 161-®3 «O rocyaapCTBEHHBIX
Y MyHUIMIIATBHBIX YHUTAPHBIX IPEIIPUITUAIXY.

B cooTBeTcTBUM ¢ yKa3aHHBIMH HOpMaMH 3aKOHA
PYKOBOJAUTEISIM FOCYAaPCTBEHHBIX (MYHHIIUIAIBHBIX)
YHUTAPHBIX NMPEINPHUATHH 3aNpeIeHO:

- ObITh ydpenuteneM (Y4acTHHUKOM) IOpUANYE-
CKOT'O JIMLIA, 3aHUMATh NPEINPHHUMATENLCKON U Ipy-
TOHM OIUTaYMBAaEMOH JAEATEIBHOCTBIO, KPOME Iperoja-
BaTENIbCKOM, HAYYHOH U UHOU TBOPUYECKOH AEATEIbHO-
CTH, TpPUHMMATh  ydacTHe B  YNPaBICHUHU
KOMMEpPYECKOH OpraHM3aIii, 3a HCKJIIOYEHUEM CITy-
YaeB, €CJIM yJacTHE B OpraHaX KOMMEPYECKOH OpraHu-
3aliH BXOJHUT B JOJDKHOCTHBIE 00SI3aHHOCTH JaHHOTO
PYKOBOZIUTEIIS;

- COBEpIIATH C/ICJIKU B YCIOBHSIX 3aMHTEPECOBAH-
HOCTH B OTCYTCTBHE COTJIaCHsl COOCTBEHHHMKa MMYIIe-
CTBa YHUTAPHOTO IPEIIPHUITHSL.

AHaJOTHYHBIE TIO CBOEMY COZEPKaHUI0 TpeOoBa-
HUS TIPH 3aKJTFOUYEHUH CIEJIOK YCTaHOBIIEHHI cT. 27 De-
nepanbHoro 3akoHa ot 12.01.1996 Ne 7-®3 «O HexoM-
MEpYECKHX OpTaHHM3alusiIx», cT. 16 denepanbHoro 3a-
koHa ot 03.11.2006 Ne 174- ®3 «O06 aBTOHOMHBIX
YUPEXKICHUSIX» U JIP.

HecoOmonenne yka3aHHBIX ITOJIOXKEHUH 3aKOHA B
cuiry cT. 278 Tpynosoro konekca P® mo3BoisieT ymoin-
HOMOYEHHOMY JIMILy PaCTOPTHYTh TPYJOBOH JIOTOBOP C
PYKOBOJIUTEJIEM OpraHu3allky.

3aKOHOIATEIBCTBO 00 AJMHUHHCTPATUBHBIX Ipa-
BOHapyueHusax Poccuiickoii @enepanui sBisercs oa-
HUM U3 BXHEHIINX 3JIEMEHTOB B MEXaHHM3ME MPOTH-
BOJICHCTBHS KOPPYILIUH, Pean3allii MOJIUTHKH roCy-
JlapcTBA, OCHOBAHHOM HA MPHHIUIE HEOTBPATUMOCTH
HaKa3aHUs 33 MX COBEPIICHHUE.

OHOI U3 KITFOYEBBIX Mep MPOTHUBOACHCTBUS (pak-
TaM KOPPYNIUH SBWJIOCH BBEJICHHE HOPMBI, Hpeny-
CMaTpuBaloONmie  aJIMHUHHUCTPATHBHYIO OTBETCTBEH-
HOCTh paboTtomarens 1o cT. 19.29 KoAIl P®.

JlanHass HOpMa YCTaHaBIIMBAET aJMUHHCTPATHB-
HYIO OTBETCTBEHHOCTD 32 HECOOIIOACHNE YCTAHOBIICH-
HBIX 3aKOHOM OTpPaHWYEHHH, HAMpPaBICHHBIX Ha CO-
OnrofieHHe CIEUHMAabHBIX IPAaBUJI TPYHOYCTPOMCTBA
TOCYAAapPCTBEHHBIX WM MYHHUIMIIAIBHBIX CITyKaIUX

OIPEAEIEHHBIX KaTErOpHUii, a TAKIKE JIML 3aMELIaBIINX
Ha3BaHHbBIC JJOJDKHOCTH.

B kxauecTBe HOMKHOCTHOTO JIMLA IO AaHHOU CTa-
ThE MPHBJICYCHUIO TNOAJEXKAT JIHIA, 3aHUMAIOIINE
JIOJDKHOCTh PYKOBOJUTEISI OPraHM3aluy MK YIOJIHO-
MOYEHHBIE Ha MOANHUCAHUE TPYIOBOTO JOTOBOPA CO
CTOPOHBI pabOTOATEINS.

Oco0yt0 3HAYMMOCTH B TIPIMEHEHHH aJMUHU-
CTPaTUBHOM HOPMBI MTpacT pazmep InTpada, mpery-
cMoTpeHHbIH caHkimen crateu 19.29 Ko AIl PO - no
50 TeICSAY pyOel WIs TOMKHOCTHBIX v, 10 500 ThI-
csiu pyOJe - I I0PUANYECKHX JIUL, a TaKXKe OTCYT-
CTBHE 3aKOHOJIATEIbHONH BO3MOXXKHOCTH 3aMEHHTH ajI-
MUHHCTPATUBHBIN MITpad MpeaynpesKaecHIeM.

Xapakrep HapylIEHUHd IpU TPYAOYCTPOUCTBE
OBIBILIMX TOCYIAPCTBEHHBIX U MyHHIIUITAIbHBIX CITyKa-
IIUX BBIPA3sWICS B HE HANPABICHUM YBEIOMIICHHUSA O
MIPUHATHH Ha paboTy 1nbo MpeACTaBICHUE TaKOH MH-
(dopmary ¢ HapyIIEHHEM YCTaHOBJICHHOTO 3aKOHOM
10-gHEBHOTO CpOKa.

Taxke NpeaycMOTpeHa aJMHHUCTpPATHUBHAS OT-
BETCTBEHHOCTH 110 CT. 19.28 KoAIl P® 3a He3akoHHYIO
nepefady oT UIMEHU WIH B MHTEpPEecax IOPUANIECKOTO
JIMLA JOJDKHOCTHOMY JIMILYy JIMOO JIMILY, BBINOJHSIO-
LieMy ymhpaBlieHueckne (QYHKIMH B KOMMEPYECKOH
WM WHOW OpraHU3aliH, ACHET, LIEHHbIX OyMar, HHOTO
HMYIIECTBA.

CaHKIMs Ha3BaHHOM CTAaThH IIPEAyCMaTpPHBACT
BO3MOXKHOCTh TNPHMEHEHHS K IOPUANYECKOMY JIHILY
mrpada B pazmepe 10 100 kpaTHOW CyMMBI JCHEKHBIX
CPE/CTB, CTOMMOCTH LIEHHBIX OyMar, MHOTO HMYIIe-
CTBa, YCIyI' UMYIECTBEHHOTO XapaKTepa, MHBIX UMY-
IIECTBEHHBIX MPaB, HE3aKOHHO IEepEJaHHbIX MM OKa-
3aHHBIX JHOO OOCIIaHHBIX WM TPEAJIOKEHHBIX OT
UMEHHU I0PUIIYECKOTO JINIIA.

Hcnoab30BaHHBIE HCTOYHUKH:

1. Tpynosoii kogekc Poccuiickoit @eneparum ot
30 gexabps 2001 r. N 197-D3;

2. Konekc Poccuiickoit @eneparnun 06 agMIHA-
CTpaTHBHEIX NpaBoHapymeHusx ot 30 nexadps 2001 r.
N 195-®3

3. ®enepanpHbIA 3ak0H OT 25.12.2008 No 273-
O3 «O npoTUBOAEHCTBUM KOPPYILIUI;

4. OenepanpHbrii 3ak0H oT 14.11.2002 Ne 161-
@3 «O rocyIapCTBEHHBIX ¥ MyHUIHIIAIBHBIX YHUTAP-
HBIX TIPEIIPUATHIX ),

5. 3axon PC(S) ot 19.02.2009 668-3 Ne 227-1V
«O nporuBoaeiicTBrM Koppynuu B Pecrrybnmke Caxa
(AxyTus)».
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IMPLEMENTATION OF AUTHORITIES OF THE PROSECUTOR IN THE FIELD OF COMBATING
CORRUPTION

Annomauyusn:

B cmamuve paccmampusaiomes npagosvie 0CcHO8bl 0emenbHOCU 0p2aHo8 npoKypamypsl Poccuu 6 6opvoe

¢ Koppynyuetl.
Abstract:

The article discusses the legal basis of the activities of the Prosecutor's office of Russia in the fight against

corruption.

Kniouegvie cnosa: npokypamypa, Koppynyus, AHMUKOpPYRYUOHHASL IKCREPMU3A, C8eOeHUll 0 00X00axX, pac-
Xo0ax, 06 umyujecmee u 006513amerbCmeax UMYyWecmeeHHo20 Xapakmepd, aHmuKoppynYUOHHoe 3aKOH0OAmenb-

cmeo.

Keywords: prosecutor's office, corruption, anti-corruption expertise, information about income, expenses,
property and property obligations, anti-corruption legislation.

HanuonaneHas cTpaterus npoOTUBOAEHCTBHSA KOP-
pynuuy, yreepxkaeHHas Yka3zom [pesunenra Poccuii-
ckoit denepauuu ot 13.04.2010 Ne 460, paccmatpu-
BaeT KOPPYIIHMIO Kak yrposy Oe3zomacHoctu Poccuii-
ckoif Menepannnl, a B KaUECTBE OJIHOTO M3 OCHOBHBIX
HaIpaBJICHUH pealn3aluy CTPaTeruu ONPENEeHo Mo-
BbIlIEHHE A(P(PEKTUBHOCTU IESITENLHOCTH TOCyIap-
CTBEHHBIX OPTaHOB IO TPOTHUBOJCICTBUIO KOPPYII-
uuu?,

B cootserctBuu ¢ [Ipukasom I'enepanabHOTO Mpo-
kypopa P® ot 29.08.2014 Ne 454 «O6 opraHuzanuu
MPOKYPOPCKOrO HaJA30pa 3a UCIIOIHEHHEM 3aKOHOJA-
TENBCTBA O NMPOTHBOACHCTBUN KOPPYNLHUUY) BaXKHEH-
nieil 3afgadeil HaA30pHOH AEATEIbHOCTH yKa3aHO CBOE-
BPEMEHHOE NPENYNPEXKIEHAE KOPPYTLIHOHHBIX IPaBO-
HapyLIEHUH, BBISBICHHE U YCTPAaHEHUE UX NMPUYUH U
YCIOBUM, MMHUMHM3AIMIO W (WIN) JMKBHUAALMIO II0-
CJ1eJCTBUI KOPPYNIMOHHBIX IPAaBOHAPYLIEHHUAS,

[IpakTHkKa TPOKYpPOPCKOTO HAa30pa IMOKa3alo,
YTO Hanbosee MOABEPKEHHBIMU (paKTaMU KOPPYIIUN
cepaMu ABISUIMCH OCBOEHHE OIOKETHBIX CPEJICTB,
OpTaHU3aIHsI TOPTOB, a TAKXKE COOJTIOZICHHE 3aIIPETOB U
OTPaHMYEHUH TPH MPOXOXKICHWW JHMIAMH ToCyHap-
CTBEHHOH (MYHHUIIMNAIBEHOM) CITyKOBI.

Kak npaBuio, BBISIBIEHHBIE IPOKYPOPAaMU Hapy-
IIeHHs OBUIH CBSI3aHBI: C HE3aKOHHBIM PAacX0JJOBAaHHEM
JICHEe)KHBIX CPEJICTB, BBLAEISIEMBIX Ha IEpecelcHHe
TpakaaH U3 aBapUIHOTO M BETXOT0 )XWIoro GoHa, Ka-
MUTAJIbHBI PEMOHT MHOIOKBAPTUPHBIX IOMOB, UHBIE
HEeNN B KUJIMITHO-KOMMYHAJIBHOM CEKTOpE, a TaKxKe

! ml. Vka3 IIpesunenta Poccuiickoii @enepauun ot

13.04.2010 Ne 460
211, «O» 1. 8 Yka3 [Ipe3unenta Poccuiickoit deneparuu ot
13.04.2010 Ne 460

o0Opasyromux (OHA OIUIATH TpyAa pabOTHUKOB OO1-
KETHBIM c(epsl; ¢ 3aBBIIICHHEM HadyalbHOW (MakKCH-
MaJIbHOI1) IIEHbI KOHTPAKTOB, N3MEHEHUEM U3 YCIIOBHH,
TIPUHSTHEM U OIUTATON (PAKTHYECKH HEBBITIOIHEHHBIX
paboT, 3aKIIOYCHHEM KOHTPAKTOB C apHIMpOBaH-
HBIMH OpTraHU3alWsIMH W JOJDKHOCTHBIMU JIMIIAMH,
OrpaHMYEHHEM KOHKYPEHLUH; C MpeJI0CTaBlIeHUEM
rOCYAapCTBEHHBIMH (MYHHUIMITAIILHBIMU) CITYKal[IMU
HETIOJIHBIX U HEJOCTOBEPHBIX CBEIEHHI O J0X0Jax,
pacxonax, 00 UMyIIECTBE U 00s3aTeIHCTBAX UMYIIIE-
CTBEHHOT'O XapakTepa Ha ce0sl 1 YIeHOB ceMeil, 3anH-
TEPEeCOBAHHOCTHIO (KOH(JIMKTOB WHTEPECOB) IPHHS-
THEM Ha paboTy OJIM3KHX POJCTBEHHUKOB B Hapylle-
HHE YCTaHOBJICHHOTO 3allpeTe, HECOOTBETCTBHEM
TpakAaH, MOCTYHAOUINX Ha CIyXO0y, KBAIU(QHUIUPO-
BaHHBIM TPEOOBaHMAM H APYTOE.

ITox 0coOBIM KOHTPOJIEM HaXOSTCS BOTIPOCHI HC-
MOJIHEHHsI AHTHUKOPPYIIIMOHHOTO 3aKOHO/IATeIbCTBA
[IpU IEKJIAPUPOBAHUH CBEJICHHUI 0 J0X01aX, pacxoax,
00 MMyIIecTBe W 00f3aTENBCTBAX HMYIIECTBEHHOTO
XapakTepa JHIaMH, 3aMeIAI0IIMHU TOCYAapCTBEHHBIE
(MyHHIIMTIAIBHBIE) JOIDKHOCTH U IOJDKHOCTH TOCYHap-
CTBEHHOW (MYHHUIIMIIAIBHOM) CITyKOBI.

Tak, ToBceMecTHO BCKPBITHI (DAKTHI HETPEICTaB-
JIeHUs! TM00 TPeJICTaBICHHS CITyKallIMH HEJI0CTOBEP-
HBIX W HENOJIHBIX CBEJICHUH, a TaKXKe HEPUHATHS Mep
10 UX Pa3MEIIEHHIO Ha caliTax OpraHoB BiacTH. B pe-
3yJIbTaTe aKTUBHOH JAEATEIBHOCTH NPOKYpopoB Pec-
myomukn Caxa (SIkytust) B mepBom mnosiyroguu 2019

3 ITpukas I'enepanbHoii mpokyparypbl PO ot 29 asrycra 2014
r. N 454 "O6 opranmu3anuu IpoKypopcKOro Haja3opa 3a Hc-
MIOJHEHUEM 3aKOHOATEIbCTBA O IPOTUBOJCHCTBUU KOPPYII-

ouu-.
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roga Obuto BbIsiBIeHO cBbimie 400 HapymieHuiH pac-
CMaTpPUBAEMOr0 BHJA, BHECEHO 72 MpEACTaBIICHUS B
aJpec PpPYKOBOAMTENEH TOCYJapCTBEHHBIX OPraHOB
MECTHOT'O0 CaMOYIpAaBJIEHUs, MO pe3yibTaTaM HX pac-
CMOTpPEHUS K IUCIUIIIMHAPHOI OTBETCTBEHHOCTH MPU-
BiedeHo 51 nuno, B 11 ciaydasx npUMEHEH UHCTUTYT
YTpaThl TOBEPHS.

Tax, Bepxoensiii Cyn Poccuiickoit denepariim
MOATOTOBWII 0030p CyneOHOW MPaKTUKU MO JejlaM II0
3asiBICHUSIM IPOKYPOPOB 00 obpareHnu B 1oxox Poc-
cuiickoil denepannun UMyILIECTBA, B OTHOLIEHUU KOTO-
pOro He NMpEACTaBICHBI B COOTBETCTBHM C 3aKOHOAA-
TEJBCTBOM O TPOTUBOJCIHCTBUU KOPPYNLUHU IOKa3a-
TENILCTBA €r0 NMPHOOPETEHUs] Ha 3aKOHHBIE IIOXOJBI,
yrBepxkaeHHbIH [Ipesnaimymom Bepxosroro Cyna PO
ot 30.06.20174,

Tak, u3 0630pa BepxosHoro Cyaa P® mo mpeno-
CTaBJICHHON WH(OpPMAaUK CYIOB B IEPHOA C
01.01.2013 no 01.01.2017 cynmamu paccmorpeHo 19
JIelT, U3 KOTOphIX 1o 12 memam (63%) rckoBeIe TpeOo-
BaHMS IIPOKYPOPa yIOBIETBOPEHBI TOTHOCTHIO WK Ha-
CTHYHO, 110 7 nenam (37%) B yIOBIETBOPEHUH Tpebo-
BAaHUU OTKAa3aHO, YTO IIOKA3bIBAET BBICOKUM IIPOLIEHT
YIOBJIETBOPEHUSI HCKOBOH pabOTHI MPOKYPOPOB B pac-
cMaTpuBaeMoii cdepe’.

Tarxxe paccmaTpuBas BOIPOC KOPPYMIIMOHHOTO
KOHTPOJISI MPOKYpaTypoil MEepBBIM 3TalnoM IMpPOTHBO-
JICHCTBUSA KOPPYILUHU SIBJISETCS aHTHKOPPYNLHUOHHAS
9KCIEPTH3a HOPMATHBHBIX ITPABOBBIX AKTOB.

Tak, o uroram 2018 rozna B xoJe NpoOBEPOK HOP-
MaTUBHBIX IIPAaBOBEIX aKTOB MpoKypopamu Pecry6-
mukn Caxa (Skyrms) mpureceHo 337 mpotecToB (B
2017 - 336) Ha mpoTHBOpEYAIUE 3aKOHY HOPMaTHBHBIE
MPaBOBBIE AKTHI.

VJIK 34

B 3akmroueHHM BBINIEU3NIOKEHHOE HYKHO OTMe-
TUTb, UTO MPOKYpPATypa B HACTOSIIIEE BPEMs B COOTBET-
CTBUU C 3aKOHOJaTenbecTBOM Poccuiickoit @enepanuu
SIBIIIETCS. OCHOBHBIM OpPraHOM T'OCYAAapCTBEHHOM Bia-
CTH, Ha KOTOPBIN BO3JIOXEHBI MOJTHOMOYHS IO NMPOTU-
BOJEMCTBUIO KOPPYIILIUY.

Hcnonb30BaHHbIE HCTOYHUKH:

1. ®enepanpHbIii 3ak0H 0T 25.12.2008 Ne 273-D3
«O TIpOTHBOCHCTBIH KOPPYIILIAN;

2. Vxa3 [Ipesunenra Poccuiickoit @eneparun ot
13.04.2010 Ne 460;

3. O630p cyAcOHOW MPAKTUKHU IO JIeJIaM IO 3asiB-
JICHUSIM TIPOKYPOPOB 00 oOparieHnu B 1oxoj Poccuii-
ckoil denepalyii UMYIIECTBA, B OTHOILIEHUH KOTOPOTO
He MpPEJCTaBICHbl B COOTBETCTBUU C 3aKOHOAATEJNb-
CTBOM O TNPOTHBOACHCTBUHM KOPPYIIHUH JOKa3aTelb-
CTBa €ro NpHOOpETeHUs Ha 3aKOHHBIE JIOXOJIbI, yTBEP-
skaeHHbiil pesununymom BepxosHoro Cyna PO or
30.06.2017,

4. Jlozosckuit [I.H., Ctpouckuii JI.[1. K Bonpocy
0 POJIM ¥ 3HAYCHUH OPTAaHOB NPOKYPATYPHI B aHTUKOP-
PYIIMOHHON 3KCHEPTH3e HOPMATUBHO-TIPABOBBIX aK-
ToB // BecTHrk Akanemun 3HaHuid. 2013. Nel. C. 199-
202.

5. IIpokypopckuii Haa30p 3a UCIIOJIHEHUEM 3aKO-
HOJIATEeJILCTBA O POTUBOACHCTBUU KOPPYNLMH: COOp-
HUK METOJMYECKUX peKoMeHaanuid / moja ol pen.
HadaJbHUKA yTIPaBJICHUS 10 HAA30PY 3a UCIOJIHEHUEM
3aKOHOJATEIbCTBA MPOTHBOJCHCTBIM Koppymuun ['e-
HepalibHOM mpokypatypbl Poccuiickoit ®denepaunu,
rOCYAapCTBEHHOTO COBETHHKA IocTUIINK 3 Kitacca A.E.
Pycenxoro. — M., 2017 — 237 c.
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CRIMINAL LIGHTING PROBLEMS IN MASS MEDIA

Annomauyus:

Heobxo0umo cozoame 6 obwecmee ammocghepy, Komopas OCHO8AHA KAK HA MOPALIbHBIX, HO U NPABOGbIX
NPUHYUNAX, CHOCOOHYIO C8eCMU 00 MUHUMYMA NposiéieHue HeeamusHuix ceoticme CMU. B 3asucumocmu om moeo
HACKONIbKO 00bEKMUBHO CPEOCMEA MACCOBOU UHPOPMAYUL NPEOCTNAGUIU PACCMAMPUBACMbLE UMU ACNEKMbl YKd-

4 0630p cyae0HOM PaKTUKH O J€JIaM T10 3asBIEHUSM IIPO-
KypopoB 00 obGpaienun B goxox Poccuiickoit denepanun
UMYIIECTBa, B OTHOLIEHHH KOTOPOTO HE MPECTABIIEHBI B CO-
OTBETCTBUH C 3aKOHOJATENbCTBOM O MPOTHBOAEHCTBUH KOP-
PYIILINH JOKA3aTeNILCTBA €T0 IPHOOPETEHHs Ha 3aKOHHBIE J10-
x01pl, yTBepxkaAeHHbIH [Ipesunnymom Bepxosroro Cyna PO
ot 30.06.2017

5 0630p cyneGHOI IPaKTUKH M0 J€JIaM I10 3asBIEHUAM MPO-
KypopoB 00 oOpamenun B noxop Poccuiickoit deneparu
HMYIIECTBA, B OTHOIIEHNH KOTOPOTO HE MPECTaBIEHBI B CO-
OTBETCTBUH C 3aKOHOAATENBCTBOM O ITPOTUBOACHCTBUHU KOP-
PYIINH I0KA3aTeIbCTBA €ro MPHOOPETeHNS Ha 3aKOHHBIE 10-
xozsl, yrBepaxkaeHHsbli [Ipesunnymom Bepxosroro Cyna PO
ot 30.06.2017



58 JURISPRUDENCE / «COLLOQUIUM=JOURNAL »#53).2020

3AHHO20 AHMUCOYUATIbHO2O ABTEeHUA, 061/{461}1 MOHRAIbHOCMb U3TI0OJHCEHUSL MeMbl, 6APUAHMDbL oosedenus qumpma—
yuu 06 06W€CM6€HHO ONACHBIX NOCA2AMENbCINEAX 00 ee Noab308amenell 6 onpedeﬂeHHod mepe eausaem Ha Sd)—
Gexmusnocms 6OPLOBI ¢ NPECMYNHOCMbBIO, PEANU3aAYUI0 Yeol08HoU noaumurku 6 Poccutickoti @edepayuu.

Abstract:

It is necessary to create an atmosphere in society that is based on both moral and legal principles, which can
minimize the manifestation of the negative properties of the media. Depending on how objectively the media pre-
sented the aspects of the indicated antisocial phenomenon that they considered, the general tonality of the presen-
tation of the topic, options for bringing information about socially dangerous attacks to its users to a certain extent
affect the effectiveness of the fight against crime and the implementation of criminal policy in the Russian Feder-

ation.

Knrwouesvie cnosa: npecmynnocmos 6 CMU, cpedcmea maccosoui ungpopmayuu, npoguiakmuvecxkas oes-

menvhocms npecmynuocmu 8 CMU.

Keywords: crime in the media, the media, crime prevention activities in the media.

IIpousomenime TeppoOPUCTUUECKUE aKThI C MHO-
TOYMCIICHHBIMH 4€JIOBEUECKHMH KEPTBaMH, 3a(HKCH-
pOBaHHBIE B AMEpUKE, IPUBEIH K IIEPEOLCHKE LIEHHO-
creil kak B CIIIA, Tak u Bo Bcem mupe. [Iponsonuin
KapJUHAJIbHbIE N3MEHEHUsI B IOHUMAHUKM HPAaBCTBEH-
HOTO COZIep>KaHuUs KyIbTyphl, OCHOBHOH yIIOp OBLI c1e-
JIaH Ha co3uaaTeNnbHOe Hadano. Ha mpoxomkurensHoi
CPOK OBLIM OTJIO)KEHBI HPOU3BEACHHS, HACHIIICHHBIC
HACWJILCTBEHHBIMU CLEHAMH, W TIJle aKLUEHT ObLI
HalpaBlIeH Ha pa3pylIeHHE JIMYHOCTU LEHTPAIbHBIX
nepcoHaxxel miu rinaBaoro reposi. [locne 11 ceHTsOpst
2001 r. Poccus okazanach B 4UCIIE MEPBBIX MO MOKA3y
(UIBMOB, M300MITYIOIUX CLIEHAMH HACHJIMS M JKECTO-
koctd. [laxke 3axBar TeaTpaipHOrO ILEHTpa YEUCH-
CKHMH TEPPOPHCTaMU U Tparnueckas ruoesb 3aJ10KHHU-
KOB HM K KaKUM IIO3UTHBHBIM C/IBUTAM He TpuBeIH. Bo
BCEM MHpE CYIIECTBYIOT KOPIOPATHBHBIE XapTHH Kyp-
HaJICTOB, OCHOBHOW 3alOBEbI0 KOTOPBIX SIBISIETCS
npunuun «He naBpeaun» [6]. B Poccuu xe xypHanu-
CTaM, Yalle BCEro, HeBEJAOMBI OTBETCTBEHHOCTh M Ca-
Moorpanndenue. Hao6opot, mo 6onpieit yacTu, oTMe-
9JaeTcsl YeTKOe JKeJaHHe B IOTOHE 3a CEHCAI[MeH BHI-
JIaTh JTIIO0YI0 NIOKUPYIOIIYIO HH(GOPMAIIUIO, IPU 3TOM
HE IMpoBepsAeTcs e€ NOCTOBEPHOCTh W HE aHAIM3HUPY-
I0TCS BO3MOXKHBIE TIOCIIC/ICTBHS €¢ OOHApOJ0BaHUS B
obmectBe. [1060pPOTH HCKyIIEHHE CTaTh JIEHCTBYIO-
MM JIMIIOM YpPEe3BBIYalfHOM CUTYalnH KpaiHe CIIOKHO.

He Bce *KypHamMCTBI OCO3HAIOT HEOOXOIMMOCTD
aHaJIM3a BO3MOXHBIX IIOCIEICTBMA WX Tmpodeccro-
HaJIbHOW JEsTEeIbHOCTH, B YAaCTHOCTU BIIMSHUS Ha
OCBEJJOMJICHHOCTh OOIIECTBEHHOCTH. B TO ke Bpems
OHH TIBITAIOTCSI OOBSIBUTH KaXKIYI0 pedb NMPOTUB TOC-
MOJICTBA KECTOKOCTH, HACHJIHS U O€3HPaBCTBEHHOCTH
B CpEICTBaX MAacCOBOH HWH(POPMALWHN HAPYIICHHEM
CBOOO/IBI CITOBA, CPENICTB MACCOBON MH(OPMAIIHH, CBO-
0OJbI TBOPYECTBA M BBIpAKEHUS MHEHHWHA. B TO ke
BpeMsI CIIEIHAIMCTHI B 00JacTH TEOPHH BO3/EHCTBUS
OI1acaloTCsl MHTEHCHBHOTO 3arpsi3HEHUs] MHpOpMAaIH-
OHHOM Cpefbl, YTO SIBISETCS yrpo30il I JTyXOBHOM
0€3011acCHOCTH HAILIETO HACEIICHHS.

B nocnennee BpeMs cepualsl U Xy10KECTBEHHBIE
(bUITBMBI CTaTM CaMbIMU TOITYJISIPHBIMH, TJIABHBIMH Te-
POSMH KOTOPBIX SIBIISIOTCSI TIPEACTABUTEIH KPUMH-
HaJbHOTrO Mupa. Her comMHeHui B OJIUTUYECKOH TIpU-
BEPKEHHOCTH DPA3IMYHBIX TEIEBH3NOHHBIX IIPOEKTOB
YTOJIOBHBIM JenaM. [Haue, Kak MOXKHO OOBSICHHUTH J10-
MHUHUPOBAHHUE TEJICBUACHHS HAJl CEPHAIIOM O «TSXKe-
JIOI» KM3HHW KPUMUHAJIBHBIX aBTOPUTETOB, OaHIUTOB,

BOpOB, «OpaTheB» W TOYTH KPUMUHAJIBHBIX CJIOEB
HaceneHuss? OcoOCHHOCTBIO NPOU3BEACHHUN SIBISETCS
UCKJIIOYNTENbHAS KOPPEKTHOCTh M IMOPSIOYHOCTH
TJIABHBIX T€POEB, B OTIIMYME OT MONUIECHCKUX CepHa-
JIOB, B KOTOPBIX NpencTaButTean OeMuibl 4acTo CMOT-
pAT 1 BenyT cebds GecripucTpacTHO [S].

Brepseie mpoOiema cpamuBaHUs KPUMHHAIIb-
HOT'O MHpa U BiacTH Oblja mocTasjieHa B «Bopax B 3a-
xoHe» (1988). B kauecTBe mpumepa MOCIEAHUX JIET,
I7ie IPaBOOXPAHUTEIbHBIC OPraHbl YK€ OTKPBITO CITy-
*KaT OaHIUTaM, MOXHO INPHBECTH CICAYIOIIHE Kap-
TuHbl: «Iupau-Msipiny, «JleHb poxaeHus bypxys»,
«bannntckuii IetepOypr», «Jlununs xuznuy». [Ipasna,
3aTMHJI BCE BBIIICHA3BaHHOE HOBBIH cepman «bpu-
raga». AKTEpCKHH COCTaB, OJecCTsIIe BEIOpaHHBIE Te-
MaTHYECKHE TEMBI, 3aXBaThIBAIONIAsK CIOKETHAs JINHHS,
npodeccroHanbHast pekuccepcekas pabora 1 3axBaThl-
BalOIlee MY3BIKAIFHOE CONPOBOXKACHHUE IOJHSAIN €ro
cuer 10 OecIpeleNeHTHbIX YPOBHEH W IIPHUBIEKIIH
MWUIMOHBI 3pHUTENed Ha TEeNeBU3NOHHBIE DSKpaHbI.
UeMy 3TOT (HHIBM MOXKET HAyYUTh MOJIOAEKb? OTBET
OJHO3Ha4YeH: arpeccus. M3BeCTHO, 4TO arpecCUBHOE
MIOBEJICHNE He SIBJIIETCS BPOXKACHHBIM, HO IpuoOpeTa-
eTcsl B Iporecce o0y4eHus, a HabII0eHHe 3a CLIeHaMU
arpeccHy NOBBIMIACT OOIINI yPOBEHb HACHIJINS B 001IIe-
crBe. [lo mporHozam KpHMHHOJIOTOB, (DaKThI, CBS3aH-
HBIE C CO3/IaHHEM B PETHOHAX OpUTaja M COBEpIICHHEM
HMH psAJa NPECTYIIICHUH, aHAJIOTHIHBIX TeM, KOTOpPbIE
n300paKeHbI B CEPHH, YK€ TTOITBEPKACHBI.

UYro ke mpuBIeKaeT B o0pase IJIaBHOTO repos?
EctectBennocTs (podeccronansueiii aktep C. bespy-
KOB HE IIPOCTO UIPAET CBOIO POIIb, & )KUBET ITOH €10).
OcHOBHBIE KadecTBa Iepos: IyHIEBHOCTb, OOasHHE,
6J1aropoCTBO, IPEJAHHOCTD, CHJIA TyXa, yMEHHE OTBe-
4aTh 32 CBOM IMOCTYNKH U OpaTh OTBETCTBEHHOCTH Ha
ce0s1 — IMEHHO OHHM B IEPBYIO O4epeab OPOCAroTCs B
J1a3a, Ipu 3TOM JOCTAaTOYHO CIOXHO BBIAEIUTH HEJO-
craTky. ['1aBHOTO Teposi B cepuasie M300pa3wiy Ipe-
JaHHBIM JIPYroM, JIIOOSIIMM My>Kei 1 oTioM. OcHOB-
HOW aKIIEHT JeJIaeTCs Ha BBICOKOAYXOBHBIE KauecTBa
€ro HaTypbl TakMM 00pa3oM, YTO 3pHUTENb 3a0bIBAET,
4YTO pedb MJET O NpecTynHUukKe. Takke MOCTPOECHUIO
CTOJIb POMAHTHYHOTO 00pasa repos CHOCOOCTBYET H
nojiaya Marepuanga - OCHOBHBIE IPECTYIUIEHHS OCTa-
IOTCSI 33 KaZpoM, TIPH 3TOM Ha SKpaHE ITOKa3aHbl 110
OoJIbIICH YacCTH BBICOKHME B3aMMOOTHOILICHUS B CPEJE
6annuToB. [lo 3amymke pexnccepa aHTHUIOAOM IJIaB-
HOT'O TepOst ABJIAETCS PAOOTHUK IPaBOOXPAHUTEIBHBIX
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OpraHoB, 00pa3 KOTOPOI'O HACTOJNEKO OTBPATHTEIICH,
910 Ha ero (oHe enié OOJBIIC OTTCHIIOTCS MOJIOXKU-
TEeNBHBIC KaYeCTBa TIIaBHOTO reposi. Takum obpasom, ¢
OJTHOW CTOPOHBI, CO37aeTCs 00BEKT JIJIs HOJAPAKAHUS, a
C JPYrol — MOCTaTOYHO SBHOE MPOTHBOIIOCTABIICHUE
JIBYX TIOJIIPHBIX THUIOB: 00pa3a Bpara Hapoja, mpecie-
JOBaTeNs W 0OMOYMKa OOBIBaTENs B JHMIE pabOTHHKA
MIPaBOOXPAHHUTENBHBIX OPTaHOB M «CBETIIOTO» 00pa3a
MPECTYMHOTO aBTopuTeTa. I[l0Z0OHBIE TEMBI MOXKHO
BCTPETUTH KaK B TEJIEBU3UOHHBIX IPOrPaMMax, Tak U B
Ta3eTHBIX ITyOJUKAIHAX, TJIe COTPYTHUKOB, TOBOJIHHO
4acTo, MOKa3bIBaIOT KOPBICTHBIMU, MPOAAKHBIMH, HC-
MOJIB3YIONUMHE B JIMYHBIX IENIX CBOE CIy)KeOHOE MOo-
JIOXKCHUE U oOuparonmu rpaxaad. [Ipu sTom «Opat-
KOB» M «TIaXaHOB» UMEIOT 00JUYbE 3alIUTHUKOB 00€3-
JOJICHHBIX,  yO0OrHx Ju0O  TOCTPAJaBIIMX  OT
KOHKYPCHTOB, O(QHUIMATIbHBIX BIACTEH WIIK BCE TEX XKE
MPaBOOXPAHUTENBHBIX OpraHoB. JJOBOJBHO 4acTo AM-
(hupaMOBI MOXKHO YCIBINIATh WX HPOYUTATH B aApec
«BOPOB B 3aKOHE», pYKOBOAMTEIECH MPECTYITHBIX COO0-
IIECTB, «KPECTHBIX OTIIOBY POCCHIiCKOI Maduu. Taknum
oOpasomM, Takue puiapMbl, Kak «bpurangay, BEI3BIBaIO-
IIMe MOBBIIICHHBIN OOIIECTBEHHBII HHTEPEC, C TOYKU
3pEHUsT KPUMHUHOJIOTHH, UTPAIOT KpailHe HEraTUBHYIO
COIMANIbHYIO POJIb, T.K. POMaHTU3UPYIOT 00pasbl Mpe-
CTaBUTENICH KPUMUHAIBHOTO MUPA, PEACTABISIOT UX
B KauecTBe o0pasia JJisl MOJApaXKaHUs U TUCKPEAUTHU-
PYIOT paOOTHHKOB IIPABOOXPAHUTEILHBIX OPTraHOB.

Ho xak camu fesrenu KyJbTypbl OTHOCSATCS K IIPO-
OmeMe repost Hallero BpeMEHH U CTPACTH K IEMOHCTpa-
LMY pa3IMYHbIX aHOMaNui 1 natojgorui B CMU? «I'e-
post ceroniHsl HET, - roBoput JI. dunaros, - U TO, YTO
HaM MPENOJHOCAT C ’TUM COYCOM, - 3TO MaJIEHbKHE Na-
paMeTpbl 1BOPSHCTBA. MalleHBKOIO YejoBeKa B Heue-
JIOBEYECKOM». B cBoeM MHTEpBBIO CO BCEMU JTFOOUMBIN
XYyJIO)KHUK TaKxke oOpaiiaeT BHUMaHUE Ha TOCIE-
CTBHSI O3TOr0 TIOTOKAa HEraTHBHOW HWH(OpMAIUH:
«UUCJIO BYIBrapHBIX M MOCPEJACTBEHHBIX PabOT YMHO-
JKaeTCsl CO CKOPOCTHIO, HACTONBKO YPYYaroliel, 4yTo
MX HEBO3MOXKHO CKPBITh. JTO yXKACHO, 3TO POPMHPYET
BKYC HallUW». DTO YTBEPXKACHUE €IIe pa3 MOATBEP-
JKTaeT TOT (PaKT, 9TO CIPOC HE TOIBKO CO3aeT Ipe/-
JIOXKCHHUE, HO TIPEUIOKEHIE TAKKE CIIOCOOCTBYET POK-
JICHHUIO U (POPMHIPOBAHUIO CIIPOCa B MCHBIICH CTCIICHU
[5]. U ot akT, yTO HAC 3aCTaBISAIOT HOTPEOIATH KaK
HHQOPMALIMIO, TIEPENeNbIBaeT M TPaHCHOPMHUPYET
ceOs1, BIMsIs TAK)KE U Ha Hallle moaco3Hanue. I1locTosH-
HbIe yOWiCTBA, KaracTpo(dbl, TPYIBI TEKYT K HAM, KaK
M3-3a2 pora M300MIIHs ¢ SKPaHOB TEJIEBU30POB U U3 TIe-
puoanyuecKux u3gaHuil. «Bbl He MOXeTe HAyYUTh CBOM
MO3T, YTO 93TO Hopma. Jlydine ™OCOYyBCTBOBATh
3TOMY», - orMedaeT JI. dumatoB u mobOaBiser, 4To
BHYTPEHHUM OTpaHUYUTENIEM SIBJISIETCS «IIPUBUIIETHUS
TAJIAHTJIUBEIX JIIOJICH.

B Hacrosmee Bpems SKCHEpThl (GUKCUPYIOT TPO-
[ecC YCHIICHHsI KPUMUHAIU3AIUH OOIIECTBEHHOTO CO-
3HAaHUA. DTO CBA3AHO C KPUMHUHOTEHHBIM HCKaKEHUEM
CHUCTEMBI HOPMATHBHBIX IIEHHOCTEH 00IIeCTBa, Pa3MbI-
BaHHEM W OOECIEHUBAaHUEM IIEHHOCTEH, YCTaHOBOK,
CTEpPEOTHIIOB MOBEICHUSI U MOPAIbHBIX HICAJIOB JIFO-
Jieli. DTO COMPOBOXKAACTCA ITUPOKUM PACIIPOCTpaHe-
HHEM aHTHCOIIMAJbHBIX MHEHHUM, WAEH W B3IJIAI0B
Cpelr 3aKOHOIMOCIYIIHBIX CJIOEB HACEIEHUS, KOTOPbIE

OTKPBITO TPHU3HAIOT, ONPABJABIBAIOT, MOOLIPSIOT KN
MIPOBOLMPYIOT HAPYIICHUS YrOJIOBHBIX 3ampeToB. O0-
IIECTBEHHOE MHEHHE KYJIbTUBUPYET LIEHHOCTH U
HOPMBI MPECTYITHOW CPE/Ibl, CTEPCOTHIBI MPAaBOHAPY-
LIWTEJNS, B TOM YKCJIC MPECTYITHOE MOBEJCHUE, STKOOBI
OTIpaBIaHHOE MaTepHAbHBIMH, MOPAbHBIMHU, COIH-
ATBHBIMHU, SKOHOMHUYECKAMH, TTOJUTHICCKUMH H JPY-
TUMH COOOPaKCHUSAMU.

[IpencraBnsercs, 4YTO CpaBHUBAaEMBIC ITOHATHA
MOJKHO Pa3JIMYUTh 110 CIEeXYIOInM npudnHaM. Hacu-
JIe HE BCETa JKECTOKO, IIOTOMY YTO OHO MOKET OBITh
cliesiaHo Ha Oyaro 4eJjoBeKa W IpeciieoBaTh YelioBe-
yeckue 1elu. B To xe BpeMs jKeCTOKOCTb BCETAa JKe-
CTOKa ¥ MOXKET MPOSBIITHECSA B (PU3UUCCKOM, TICHXOJIO-
THYECKOM U TyXOBHOM JIaBJICHUU Ha 4YeJioBeKa. To ecTh
HACHJTUE SBJIACTCS OOJiee y3KAM IOHATHEM, H, XOTS
HacHJIME YacTO COIPOBOXKJACTCA JKECTOKOCTBIO, MPO-
MaraHaa HACHJIHSI IPHHOCHT MEHBIIEC Bpena BOCIIPHS-
Tuto. HampoTuB, mpomarasa »XeCTOKOCTH HECeT 00JIb-
OIYI0 CEMAaHTUYECKYIO HArpy3Ky W HAHOCUT OONBIIHI
ymep0 ¢ TOYKH 3peHus BIUSHHA Ha 00IIeCTBEHHOE CO-
3HAHUE B IIEJIOM M MOJIOJIC)KD B 4aCTHOCTH. [TocKONbKY
MBI TOBOPUM O TpOIaraHae HacUiIMg U JKECTOKOCTH,
MBI MOKEM TOBOPHUTH O MOIYJISIPU3AINH >KECTOKOTO
HACHJIUSI U HaCHJIbCTBEHHOM JKECTOKOCTH B CPEJCTBAX
MaccoBoil nH(popmanny, KoTopasi He SIBJISAETCS TaBTO-
JIoTHel U uMeeT ABOMHON 3((EeKT ¢ KpUMUHOJIOTHYE-
cKOoM Touku 3peHus, 18,3% pecHOHIEHTOB CUHUTAIOT
Mponarafy HaCHIINS JEMOHCTpAIUS )KeCTOKOCTH. Ta-
KUM 00pa3oM, TOYTH KaXKABIH ISTHIA CTYZEHT OOBH-
Haer CMU B yMBIIJIEHHOM COAECHCTBUU HACUIIUIO.

Taroke HE0OXOAMMO OOpaTUTh BHUMaHHE Ha Ta-
KO MOMEHT, Kak mpoOieMa pabOTHl KYpHAIIUCTOB,
HETIOCPEJCTBEHHO OCBEIIAIONINX TEPPOPHCTUUCCKUE
aKTBl ¥ KOHTPTEPPOPUCTHUECKHE omepanuu. Tema
«Teppopuzm u CMU» nocne 11 cenrsdops 2001 roga
ctasia ocobenno nomyispuoit. B mae 2002 rona Obuia
Jake TpoBeJeHa B MaHmie crenuaibHas MexXIyHa-
poxnast kondpepenuus KOHECKO. Ha stoit koHdpepeH-
uun Obi1a mpuHaTa dexmapanus FOHECKO «CMU u
Teppopu3M». B Hell comepkarcs 0ueHb BaKHBIE TIOJI0-
JKCHHS, KOTOPhIE KacaloTCsl ACATENbHOCTH KYpPHAIH-
CTOB, OCBEUIAMOIINX TEPPOPUCTUYECKUE aKTHL 31eCh
OTMEYAETCs, YTO ITO OTKPBITHIC ITyOIHMIHBIC 1e0ATH H
CBOOOJHBIN MOTOK HMH(MOPMAIIUU, KOTOPBIE B JTHOOOM
cilydae HEOOXOIWUMBI JUI TIOMCKa JOJITOCPOYHBIX pe-
mieHni mpobiemsl Teppopusma. B Jleximapannu moa-
yepkuBaeTcs, 4To coOwertus 11 centsops 2001 roma
MIPUBEJH K HAITaJeHHIO Ha MIPaBa YeJIOBEKa BO MHOTHX
CTpaHax IOJ 3HaMeHeM OopbOBI ¢ TeppopusmMoM. B
9TOM CBsI3U B JleKmapaIiiyl TOBOPHUTCS, YTO JIt00as cTpa-
Terust 60pbHOBI C TEPPOPUCTUUECKOM Yrpo30i JOIDKHA
OCHOBBIBAThCS OOJIBIIE HA yBa)KEHHH CBOOOJBI BHIpa-
JKCHHSI MHCHHI, YeM Ha CEPhEe3HOM OTPaHIMYCHHUH STOTO
OCHOBHOTO MpaBa. To ecTb, B OTIMYUE OT TEX, KTO 3a-
HUMaeTcs mpodaeMaMu 0€30aCHOCTH, T€, KTO 3aHIMa-
etcs npodmemamu CMU, roBopsIT, 9YTO 6€30MacCHOCTD
MOJKET OBITh JOCTUTHYTA TOJBKO TOTJA, KOTJa IpaBa
YeNoBeKa rapaHTHPOBAHEI, @ HE KOTIa BOCEMb WIIH Jie-
CSITh TTap CJIEAYIOT 32 KaXKABIM YeIoBeKOM. BoT mogemy
B Jlekmapariu noauepKuBaeTcs, YTo UII 00eCIIeYCHUS
npasa o0I1ecTBa Ha HHPOPMAITUIO CPEICTBA MACCOBOM
WH(pOPMAILIUU UMEIOT MPABO ¥ 00s3aHBI B TIOJIHOM Mepe
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YYUTHIBATh TEPPOPHU3M H COACUCTBOBATH MPOBEACHUIO
OTKPBITBIX OOIIECTBCHHBIX TUCKYCCHI 10 TEPPOPHU3MY.
B To xe BpeMs, MenuitHbIC OpTraHU3alMy, BEIATCIb-
HBIC KOMITAHUHM W OPTaHU3aIMK IPaXXTaHCKOTO oOIIe-
CTBa JIOJDKHBI MPEANPUHSITH IIATH IO PACIIUPCHHUIO
BO3MOXXHOCTEH CpEJCTB MaccoBOW HWH(pOpMaIu
TIPEIOCTABIATH MPOGECCHOHATBHBIC PEITOPTAXKH O TeP-
popHU3Me U CONCHCTBOBATH TECPIHMOCTH, B TOM UHCIIE
myTeM OOYYeHHS >XYPHAINCTOB W IIPEJOCTABIICHHUE
BO3MOYKHOCTEH TSI 00CYKICHUS STHUECKIX BOIIPOCOB,
CBSI3aHHBIX C OCBEIICHHEM TEPPOpPH3Ma CpPEACTBAMHU
MaccoBOi HH(OPMALIUH.

ITocne atoro nokymenra Coro3 pOCCUHCKUX Kyp-
HAJIUCTOB TMOMBITAJCS C(HOPMYITUPOBATh ITUUCCKUC
MPUHITHUIBI, KACAIONINECS NCSITCIbHOCTH KYPHAIHCTOB
B CBSI3U C TCPPOPHUCTHUCCKUM AKTOM. ITOT JTOKYMEHT
ob11 mpuasT B 2001 romy, mocie 4ero ObLIH BHECEHBI
W3MEHCHHUS U JIOTIOJTHEHHS, JeTafolie ero Bce Oomee
TOYHBIM. JJOKyMEHT cOCTOUT U3 Tpex dacteil. [lepBorit
- 9TO 3TUYECKUE IPUHIIUIIBI, KOTOPBIC KYPHAIHCT 10~
JKeH coOroaaTh mpu cbope MHGOOPMALMK O TePPOPH-
CTHYECKOM aKTe, BTOPOH - KOTJ]a OH PacIpOCTPaHSICT
3Ty MHPOPMAIMIO, a TPETHUH pas3zen - 3TO Te NPUH-
LIUIIBI, KOTOPBIE KacaloTcsi 0OecredeH st 0e301MacHOCTH
JKYpHAJIUCTA. DTO OTHOCHTCS, B 4aCTHOCTH, K TOMY
(hakTy, YTO KYPHAIHUCT HE JOJDKCH HOCHTh KaMy(IIsiK
WM BOCHHYIO (OpMy, HE JOJDKEH OpaTh B PYKH OpY-
JKHe, HE JIOJDKCH BBICTYNATh B KAYSCTBE arcHTa CIICII-
CIIy’k0, HE MOJDKEH BBICTYHATh MOCPETHUKOM MEXKIY
TEpPPOPHUCTAMH U CIICLICITYKOaMH U TaK Jajee.

[Mocne cobwITHiI Ha [lyOpOBKE K 3TO# ke Teme 00-
patwics Uuayctpuansueii komuter CMU, KoTOpBIi
TaKKe BEIPA00OTaT HEKYI0 aHTHUTEPPOPUCTUICCKYIO
KOHBEHIMIO. Tyna BOIITM MHOTHE IOJIOKEHHS U3 JO-
kymenTa Coroza xxypHanuctoB Poccu [3]. U Teneps oTn
JIBa IOKyMEHTA JIEHCTBYIOT MapaljIeibHO, IIKPOKO I10-
BTOpsist APYT 3a ApyroM. OTHOIIEHHE K HUM TOBOJIBHO
CKENTHYECKOE, IIOTOMY YTO MBI, KaK MPABHUJIO, CKEIITH-
YECKU OTHOCHMCS K MEXaHU3MaM CaMOpETyJIMPOBaHUS,
B OTJIMYHME OT MHOTHX JIPYTHX CTPaH, I'le MEXaHU3MEI
CaMOPETYJIHPOBAaHUSA Pa0OTAIN NECATUICTUIMHI U Be-
KaMU. A B cTpaHaX, IJie 3TH MEXaHU3MBI ObLTH pa3pa-
OOTaHbI U YCTAHOBIICHBI, OHH Pa0OTAIOT OYCHb U OUYCHB
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s¢pextuBHO. OHM TMO3BOJISAIOT CYIIECTBEHHO YCTpa-
HUTH TPOOJIEMBI, CBS3aHHBIE HE TOJBKO C TEPPOPH3-
MOM, HO U B LIEJIOM C Tpobnemoi Hacuius. [Tourn Bo
BCEX JKYPHAIMCTCKUX THYECKUX KOJEKCAX BBl MOXKETE
HaWTH MTOJI0KEHHS, KacaloIUecs: OCBEICHUS] HACHIINS,
MIPOSIBIICHUI HACHIINS, )KEPTB HACKIIUS U T. [I.

Takum 00pa3oMm, B COBPEMEHHOM MHpE CyIe-
CTBYIOT IOJIHOCTBIO OINPABIAHHBIC NPABOBBIE U IIPO-
(heccnoHaNbHBIE 3THYECKHE HOPMBI, a TAK)KE TPAKTHUKA
nx npuMeHeHus. Hama 3aiada - nepeHecTr 3TH CTaH-
JapThl HA POCCHHCKYIO MOYBY, HAJaANUTh MPAKTHKY U
NIpUaTh €if HEOOXOAUMBII THHAMH3M.
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ABOUT DIRECTIONS OF USE OF MASS MEDIA IN CRIME PREVENTION

Abstract:

The Purpose. Mass media (hereinafter referred to as mass media) is a periodical print, network publication,
TV channel, radio channel, TV program, radio program, video program, newsreel program, other form of periodic
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distribution of mass media under a permanent name (name). The presentation of information by means of modern
media has changed its vector, and has become both destabilizing and deculturized in nature, and in General —
criminal in nature.

Methodology. At the end of the nineteenth century, this aspect was first touched upon by Cesare Lombroso.
Subsequently, the phenomenon of mass media drew the attention of French criminologists Armand Corre and
Louis Proal.

In accordance with the results of empirical research, it was revealed that modern media, and their large
component, is represented by media violence, which has a detrimental effect on the moral and legal consciousness
of society, leading to aggressive and anti-social behavior.

Results. The main divisions of the internal Affairs bodies carry out certain preventive work aimed at coun-
tering the criminal impact of the media, as well as factors that may cause the Commission of a specific violent
crime.

Conclusions: the mass media is a set of means of distribution of audiovisual, text, audio and other mass
information in the information environment having criminological influence.

Annomauus.

Lenv. Cpeocmeo maccosou ungopmayuu (Oanee - CMHU) smo nepuoduueckoe neuamuoe, cemegoe usoaHue,
MeNeKana, paouoKanal, meienpocpamma, paouonpocpamma, BUO0ConPOSPaMMA, KUHOXPOHUKANbHASL NPOSPDAMMA,
uHas opma nepuoouuecKko2o0 pacnpoCmpaHeHusi Maccosol uHGopmayuu noo NOCMOAHHbIM HAUMEHOBAHUEM
(nazeanuem). Ilooaua ungpopmayuu no cpeocmeam cogpemennvix CMHU usmenuna ceoii 6ekmop, u cmaia HOCUmMb»
Kax decmadunusupyrowull u 0eKyIbmypusupo8anHblil Xapaxmep, max u 8 Yeiom — KPUMUHO2EHHbLIL Xapakmep.

Memooonoeus. B konye XIX 6exa oannviii acnekm Ovin enepguvie samponym Yezape Jlombposzo. B nocredy-
rowem Ha ¢heHomen Maccogou uHgopmayuy oopamuiu eHUMAanue Qpanyysckue Kpumunoroeu Apmano Kopps u
Jlyu Ilpoanw.

B coomeemcmeuu C pe3yiiemamamu I’lp06€()€HHblx IMnUpu4ecKux uccneoosarull oviio B8blA6JIEHO, YIMO cospe-
MEHHble CMH, u ux bonvuias cocmasjAArowat, npedcmaeﬂena MeduaHacwmeM, oKasvlearomum na2y6Hoe GIIUAAHUE
Ha HpascmeeHHoe U npasoeoe CO3HaAHue O6LL;€CI’)’!6£1, 6‘6@)/“466 K acpeccusHomy u aHmu06u4ecmeeHHomy noseoe-
HUIO.

Pesynomamei. OcrosHble nodpazoenenus 0peanos 6HYmMpeHHUx 0ell RPoeoosim OnpeodeseHHble NPOPUIAKIMU-
yeckue pabomuvl, HANPAGIeHHble HA ObecneveHue NPOMuUBoOelucmeus KpumuHo2eHno2o gosoeticmseus CMHU, a
makoce (j)akmopaM, Komopblie mocym cmambsb nputhoﬁ COBEPULEHUA KOHKPEMHO20 HACUTbCMBEHHO20 npecmyn-

JIEHUAL.

Buigoovr: CMU sensemcss co8OKynHOCMbIO CpedCmE pacnpoCmpaHeHus ayouosu3yaibHol, MeKcmogoll,
ayOUanbHOU U UHOU MACCOBOU UHDOPpMAYUU 8 UHPOPMAYUOHHOU cpede, 00aadaruiell KPUMUHOIOSUYECKUM 603~

oeticmeuem.

Knroueswie crosa: Cpeocmea maccosoti ungopmayuu, npecmynnocmo 6 CMHU, npogurakmuueckas oesi-

menvrocms npecmynuocmu 8 CMHU.

Keywords: Mass media, crime in mass media, preventive activity of crime in mass media.

B nureparype 3apy0OeKHBIX U OTEYECTBCHHBIX aB-
TOPOB 0 KPUMHUHOJOTHU OTPa)XCHBI MOJPOOHBIE HC-
cienoBanus BiusgHugs CMMUM Ha mpecTymHOCTb, OCO-
OCHHO KacaeMO POJIH CPENICTB MacCOBON MH(OPMAITUH
B BO3PAaCTaHUU arpECCUBHOTO MOBEACHHUS, HEPEIKO BbI-
pakarollerocs B COBEPIIEHUH NMPECTYIIICHHUSL.

B kpuMuHOJIOrH4eCKOM JIMTEpaType OTpPa)KEHbI
cnexyromue KoHnenuuu BiausHuss CMU Ha mpecTyn-
HOCTb.

ITepBas KOHIIETIIINS 3aKIIIOYAET B ceOe TO, YTO UH-
(dhopmanmy 0 MPECTYMHOCTH W HACWIIMY YBEITUYHBAIOT
YPOBEHb arpeCCUBHOCTH Y Jtojied. JlaHHas KOHLeNIUs
onHa u3 Hamboliee pa3pabOTaHHBIX HA 3amaje, U Io-
CTpO€Ha OHa Ha OCHOBE CTHMYJIALIMOHHOW TEOpHUH, a
TaK)Xe TEOPUH COLMAILHOTO HAay4YeHHUs, KOTHUTUBHBIX
HeoaccolMaluii U KaTapcuca.

Teopusi couManbHOrO HAayuy€HUsl SIBISIETCSl KOH-
LUEenTyaJbHOW OCHOBOW NPOBEACHHSI IKCIEPUMEHTOB
TP M3yYEHUH BIVSTHYSI TEJIEBUICHHS Ha Hacuiue. 3a-
KITIOYaeTCcsl OHa B TOM, YTO HAay4YeHHE IOCPEICTBOM
HaOJItoIeHUs1 OOJIbIIIe BO3MEHCTBYETE, YeM HETIOCpe.-
CTBEHHBIN OIBIT.

B cepeanne XX B., mox pykoBoactBoMm A.ban-
Jypa, aMEpUKAaHCKUMH IICHUXOJIOTAMH BIIEPBBIC OBLIH

IIPOBEAEHBI SKCIIEPHMEHTHI, HANIPABJICHHBIEC HA HCCIe-
JIOBaHME BIIMSHUS TEJICBH3HMOHHBIX 00pa30B HACWINS
Ha 4eJioBedecKoe mnosesieHne. OQHUM 13 Hanboiee n3-
BECTHBIX TAKUX OIBITOB SIBIIIETCS OMBIT C IIACTMACCO-
BOM KyKJI0 «b0060», 11eJIbI0 KOTOPOTO SIBIISIIOCH BBISIC-
HEHHE BO3MOXKHOCTEH HaydeHUs AeTell arpecCUBHBIM
JeicTBUSAM. B TaHHOM Hccie10BaHUU IPOBEPSUIOCH TH-
1oTe3a O TOM, YTO TEIEBU3NOHHBIM IPOCMOTP ICTEMHU
CIICH HaCHJIMS IPUBOJUT K UX BO3MOYKHOMY KOIIHPOBA-
HUIO CXOYKETO MOBEJICHHUS B PEATbHON KU3HH.
OKCHEepUMEHT BKIIOYAd B ce0sl AEMOHCTPAIHIO
¢mrpMa peGeHKY CO CIICHaMHU arpecCHBHOTO TIOBE/E-
HUSl aKTepa ¢ Kykioi. Jlamee MpoOBOJWIOCH CKPBITOE
HaOofieHne 3a peOEHKOM M ero Mrpod C KyKJIOH
«bobo» M IpyrumMM Wrpymkamu, W I10JICUUTHIBAIOCH
KOJIMYECTBO AarpeCCHBHBIX MpOsBIEHUM. Pe3ynpTarsl
9KCIIEpUMEHTa NOKa3aJl JIEMOHCTpanus (GUILMOB CO-
JepaKaLINX arpeCCUBHOE MOBEIEHHE OKa3bIBaTh COJEH-
CTBHE HAYYEHUIO IeTeH aHAIIOTHIHBIM HPOSIBICHUSM.
Tem He MeHee, psIl YIeHBIX-COIIMOJIOTOB U MPe-
CTaBHUTENIN TEICHHAYCTPUH ONPOBEPININ JAaHHBIE DKC-
MIEPUMEHTHI U UX PE3YNBTaThl IIyTEM IMOCTAHOBKH IO,
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COMHEHHME MX LIeJIecCO00pa3HOCTh M BEPHOCTh HHTEp-
NPEeTALUN UX PE3yJIbTaTOB. APryMEHTHPOBAIHN OHA 3TO
CIEIYIOLIVM.

Bo-nepBbIX, arpeccMBHOE INOBEICHHE B JAaHHBIX
9KCIIEPUMEHTaX OBUIO TNPOSBICHO 1O OTHOIICHHIO K
CHENHANBEHO TPeTHARHAYEHHON I 3TOTO KYKJIe, a He
M0 OTHOIICHHIO K YEJIOBEYECKOMY CyIIecTBy. [lanHOE
00CTOATENTECTBO HE AAET TOYHOTO U OAHO3HAYHOTO TI0-
HUMAaHUS B MIPOSIBICHUH arpecCchy, TaK KaK peabHBII
Bpell He OBLT HUKOMY ITPHYIHEH.

Bo-BTOpBIX, TOT Marepuas, KOTOPbI IOKAa3bl-
BJICSI UCHBITYEMBIM, OTJIMYAICS OT JIEHCTBUTEIHLHOTO
TEJENpPOAYKTa, TaK KaK B HUX OTCYTCTBOBAJ CIOXKET,
KOTOPBIN OOBSCHSI ObI T€ WIHM WHBIE TOCTYNKH JeH-
CTBYIOIIMX JIMII, a IOBEIEHUE, KOTOPOE AEMOHCTPUPY-
€TCsl B3pOCIIBIMH, MPAKTUYECKH HEBO3MOXKHO YBHJIETh
Ha TeledKpaHe.

B-TpeTpux, HCOBITYyEeMBIM AETSM ObLTa TIPeno-
CTaBlicHA BO3MOXKHOCTh BOCIIPOHM3BECTH IOJ00HYIO
arpecCUBHYI0 CHTYallMIO B JKU3HHU, B TO BpeMs Kak B
JICHCTBUTETFHOCTH TEJIC3PUTEIH, YBHICBIIUE CICHBI
HACHJIVSL, B ICKITIOYUTEIBHBIX CITydasX MOManaioT B CU-
Tyallud, WACHTHYHBIE TeJeclokeTaM. JlaHHbBIE IpH-
YUHBI OOBSCHSIOT MHEHHS KPUTHKOB OTHOCHUTEIHHO
0ToOpaXkeHHs OJTHOM KapTUHBI IPEACTaBIECHUI 0 BO3-
JICHCTBUU TEJNEBUICHUSA M KUHO Ha IOBEICHHE Yelo-
BeKa.

Bonee mo3aHue uccnenoBaHUs M AKCIEPUMEHTHI
MOCTaBUIIN 10/ COMHEHHE MHEHHUS CIICHAINCTOB Ka-
CaTeThbHO OTCYTCTBHS CBSI3U MEXKAY ICATEIHHOCTHIO
CPeICTB MacCOBOW MHPOPMAIIUN U COCTOSTHUECM, IHHA-
MHUKOW MPECTYMHOCTH. J[eTcKkas arpeccus 3aBiCHMa OT
ee CTUMYITUPOBAHMS HA SKPaHaX TEICBHICHHS, UMCHHO
9TO JaJi0 IUIIY» I AadbHEUIINX pa3MBIIUICHHNA U
UCCIIEIOBAaHUM.

Taxk, 6bUTO TIPOBENIEH PKCIEPUMEHT JeTel IATH-
JIETHETO BO3pacTa. DKCIEPEeMEHTyeMble ObUIH pase-
JICHBl HA TPU TPYIIIbI, KAXKIOH U3 KOTOPBIX MOKa3bl-
Bajics (MIIBM C MHAWBUAYAIbHOW OCOOCHHOCTHIO, TJE
HECKOJIBKO JIeTe Oopoimch 3a Wrpymkw. [lepsas
TpyIIa npocMaTpuBaia GiIbM, TAe OIWH U3 aTaKylo-
mUX JeTedl moOexman M 3a0upan B Harpaay Bce Wr-
PYIIKH A TIOJYYall CIa0CTH B KAUeCTBE BO3HATPAXKIEC-
Husa. O moOeme 3Toro pebeHka OBUTO OOBSABICHO B
KoHIe ¢wibMa. Bropoil ¢uiabM coxepxan B cebe
CIIeHY, TJIe aTaKyIOIIHiA peOCHOK OKa3bIBaJICS MOOEK-
JICHHBIM M HakasbiBajcs. B TperbeM (uiibMe neTu ur-
panu 6e3 mposBIeHUs Kakoi-mubo arpeccuu. Ilocme
MpocMOTpa (UIEMOB, BCEX AETel IMOMeNan B CIeH-
ANBHYIO UTPOBYIO KOMHATY, ¥ BEJIM CKPBITOE HabmroIe-
HUE 3a WX TMOoBeJeHNeM B TedeHne 20 MUHYT. Pe3ynb-
TaThl OBIIIM CIEAYIOIIUMH: T IETH, KOTOPbIE CMOTPEIIN
(hWITBM, T/Ie aTaKyIIUX PeOCHOK MOTydall BO3HATPaK-
JIeHUe, TIPOSIBIISIIM arpecCUBHOE TTOBEJICHUE B /IBa pas3a
yale, 4eM Te, KOTOpPbIE C TAKOH MOJENbIO MOBEACHHUS
He ObUTH 3HAKOMBI.

Teopus karapcuca Takxe Oblila B3siTa 32 OCHOBY
NP M3YYCHUN BO3JCHCTBUS «TEIEBU3MOHHOTO HACHU-
JUs» Ha co3HaHue mozeil. Karapcuc 3to amonuoHab-
HOE TIOTPSICCHHE, COCTOSHNE BHYTPEHHETO OYMIIICHUS,
KOTOPOE BBI3BAHO y 3PUTEISI aHTHYHON Tpareany B pe-
3y/bTaTe CHIIFHOTO IepeXXUBaHUS 3a Cyap0Y Teposi, Kak

MIPAaBUJIO, 3aBEPIIABIIYIOCS €r0 CMepThio. B pesynb-
TaTe SKCIEPUMEHTAIBHBIX MCCIEJOBAaHUI CTOPOHHH-
KaMH JaHHON TeOpUH OBUIO BBISBJIEHO, YTO 3PHUTEIIN
BCIEACTBHE IPOCMOTPA MAaTEPUANIOB COJEPIKAIINX
arpeccuBHOE coJiepKaHKe, 3pUTEeNU, CaMH B OOJbIIeit
CTENICHN CTAHOBWIINCH CKJIOHHBIMH K arpecCHBHBIM
TIPOSIBIICHUSIM.

Tak, HanpuMep, 3akazoM HanuoHanbHON accouu-
armu kabenpHOTO TeneBuaeHUs B 1998 romy B CIIIA,
PS YHUBEPCUTETOB NIPOBEIN HCCIECIOBAaHUSA, KOTOPOE
MI0Ka3aJ1o0, 9TO €Ile HEMHOTO U BCE aMEPHUKaHCKHE Be-
YyepHHe Nepejauu Mo TeIEBUCHUIO COJIBIOTCS BOSTUHO
U COCTaBSIT O/IMH OOJIBIION ¥ HECKOHYAEMBIH yKACTHK
n 6oeBuk. Tak, pe3ynbTaToM UCCIIEI0BaHUS SIBIISUIOCH,
YTO MOYTH KaXKAbIN HIKOJBHUK AMEPUKU IMPOCMaTpU-
BaeT 0koJ10 500 3nH130/10B HACUIBCTBEHHOI'O COJEPKa-
Hus B rox. IIpu 3ToM riaBHEIM SIBNISETCS, YTO B OONb-
IIMHCTBE CBOEM OHH COJIep)KaTcs B MyJbTHKaxX. IIpo-
¢deccop Kammdopuwmiickoro yHuBepcutera lein
Kanken cienmain BBIBOJ, UTO «JETH Y3HAIOT Yepe3 Tele-
MIPOXYKT, YTO HACHIINE SIBIISIETCS CIIOCOOOM yperyiu-
pOBaHHS KOHQIIUKTAY.

B Ucnanuu cioxuinach TOA00HAs CHUTYaIlHs.
Onyapno Pozapurec, mpodeccop KOMMYyHHKAMU U3
yHHMBEpCcHUTETa T. BaneHcus, mpoBes HccleqoBaHUS U
BBISIBUJI, UTO B CPEJHEM IIOYTH Ka)Ibli BTOPOM MOJIO-
JIOM HCIaHel 110 OKOHYaHUI0 Ha4ajJbHOM LIKOJIBI CTa-
HOBHUTCS CBUJETENIEM IOYTH BOCBMH THICSY HACHJIb-
CTBEHHBIX CIIEH, OONbIIas YacTh U3 KOTOPHIX CO CMEp-
TEJIFHBIM HCXOAOM, a TAaKXKe OKOJIO CTa THICSY MHBIX
MIPECTYIHBIX JICSHUH, TPAHCIUPYEMBIX IO TEJEBHIE-
0. Takum 00pazoM, UCX0/s U3 NMPUBEICHHBIX JaH-
HBIX, 3apyO€XHBIMH KPHMHHOJIOTAMHU BBIIBUTACTCS
TEOpHs O MPSIMON CBSI3M BO3pacTaHMUs MOPOCTKOBOM 1
MOJIOJIS)KHOH MPECTYIMHOCTH C HETaTUBHBIM BIHSHUEM
TEJIEBUACHUS.

I'ocymapcTBO BBIHYXKAEHO HCKaTh HOBBIE IIOA-
X0l K IPOTUBOACHCTBHIO NPECTYITHOCTH ¥ MUHHMH-
3allMM €€ HeraTHUBHBIX MOCIIEACTBUI BBHUIY BBICOKOTO
YPOBHS, Pa3HOOOPAa3HOCTH M YCIOXXKHEHHOTO Xapak-
Tepa TNPECTYNHBIX NpOsBIeHHH. MMeHHO mo3ToMmy,
MIPaBOOXPAHHUTENILHBIE OPraHbl, B TOM YHCIE CTPYK-
TypsI ciyx0 MBI 00paTiiIuch K MpoIakKTHIeCKOMY
noteHunany CMU. BaxubpiM sBIsSi€TCS ONpENENNTh
Mecto CMU B cucteme npoHUIakTHKU MPECTYIICHUI
1 OCHOBHBIX HAlPaBJICHUH MOBBIMICHUSA UX 3 PeKTnB-
HOCTH B 3TOH cdepe. [IpodumakTuka mpecTymieHne
ABJISICTCS IIEJIEHATPABICHHON NEesTEeIbHOCTBIO 10 BBI-
SBJICHUIO W YCTPAHEHUIO IPUYHH, a TAK)KE YCTaHOBIIE-
HUIO, JIUI, BO3MOXXHBIX COBEPIIUTH 3TH JACHCTBHS, U
OKa3aHMI0O Ha HUX COOTBETCTBYIOIIETO BO3ICHUCTBUSL.
Tak, oTeyecTBEHHBIE KDUMUHOJIOTH HEOTHOKPATHO 00-
pallanuch K BOIIPOCaM HCIOIb30BaHUS CPEICTB Macco-
BOi MH(MOPMALNH B TPOGHIAKTHKE NTPECTYILICHUH.

Beigensror cienyromye HanpaBlieHHsT 00IIEpo-
¢unakTnyeckoro ucnonszosanus CMU:

1) mpenynpexIeHue NPECTYIHBIX IpPOSIBICHUH,
OCHOBBIBASICh Ha KOHKPETHYIO OPHEHTHUPYIOIIYIO HH-
(dhopmanuio o crmocobax COBEpPIICHUS MPECTYIIICHUH U
0 JINIAaX UX COBEPIINBINNX;

2) ycTpaHeHue, OJIOKUpOBaHWE WIM HEUTpaln3a-
UsT 00CTOSATENBCTB, KOTOPBIE MOTYT CIOCOOCTBOBAThH
COBEPILEHHIO NIPECTYMIECHNUS;
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3) nmeMoHCTpaius HEw30eKHOCTH HaKa3aHHs 3a
COBEpLIEHHOE MPECTYIJICHUE;

4) mpaBoBOE BOCIIUTAHHUE TPAXK/IAH;

5) co3maHme OOCTaHOBKH OOLIETO OCYKACHHS
HapylIuTeael MpaBonopsIKa U JIHL, UM COJEHCTBYIO-
IIHX;

6) yBelIMUYCHHE aBTOPHUTETa OPTAHOB YTOJOBHOMN
IOCTHIIMU U OOIIECTBEHHBIX 00BEINHEHNH, yIaCTBYIO-
mwux B 60pr0e ¢ MpaBOHAPYIICHUSIMHY;

7) pacupocTpaHeHHE TPOTPECCUBHEIX (PopM TIpo-
(hUIaKTHKY IPaBOHAPYIICHNH.

3a nmocnenHee BpeMs kKak B Poccun, Tak U B 3apy-
OeXHBIX CTpaHax MPOU30LLIH n3MeHeHus poiu CMU B
JKM3HHU OOIIECTBA, YBEJIIMUMIIACHh HX CIIOCOOHOCTH OCHO-
BaTEJIbHBIM 00pa30M BO3/I€HCTBOBATh HA MacCOBOE CO-
3HaHME, KaK B IOJIOKUTEILHOM, TaK U B OTPHLATENb-
HOM Iu1aHe. IMEHHO 10 ATOMY, IIPH OTPENENICHUH CO-
nepxaHus —npoduimakTudeckodt  Qymkmunm CMU
JIOJDKHBI yYUTBIBATHCS 3TH OOCTOSTENBCTBA.

PaccmaTpuBasi maHHBIH BOmpoOC, cieqyeT oOpa-
TUTh BHUMaHHE Ha JIB€ CYIIECTBYIOLIHE POOIEMBI: BO-
MepBEIX, CHIDKeHHe Bkimaga CMU B ¢opmupoBaHue
CTpaxa, TepIUMOCTH y HACEJCHHUS K MPECTYIMHOCTH U
pacnpoCTpaHEHHIO MPECTYNHOCTH; BO-BTOPBIX, MOUCK
3¢ GEKTUBHOTO MPUMEHEHHSI CPEICTB MAaCcCOBOM HH-
dhopmarmu B mpoQUIAKTHKE TPECTYIUICHHUIA.

B 1995 rony, na 9-m Konrpecce OOH mo npeny-
MPEXICHUIO TIPECTYITHOCTH U O0pAIEHUIO C IPaBOHA-
pyWUTEIAIMH ObIIO 0OpaIieHo BHUMaHKE Ha IpooJieMy
CHIDKEHHS HeraThBHoro BosxaelictBusts CMMU, rme B
MOATOTOBUTEIBHONH NOKYMEHTAIlMd OTMEYaJloch Clle-
nytomee: «Bo BceM Mupe CyIIeCTBYyeT TEHASHIHUS
1a0JIOHHOTO OCBEIIICHHS BOIIPOCOB, CBSI3aHHBIX C IIpe-
CTYIHOCTbBIO, CPEJICTBAMH MaccoBOi MH(popmanun . B
pe3yJibTaTe HMCCIIEOBAHUI BBISBICHO, 4TO Hauboee
B)XHBIM SIBJSIETCS TO, YTO MPH OCBELIEHUU HOBOCTEH
YUTATENN He MHPOPMHUPYIOTCS O (haKTopax, BEAYIINX K
MPECTYIMHOCTH, WM O MYTSX MPEAYIPENKASHHS TMIHOI
BUKTHMU3AIIHH.

BbIsBII€HO, YTO OJHMM M3 CaMBIX JIETKHX U JO-
CTYIHBIX CIIOCOOOB NPHBJIEYh BHUMAHUE 3PUTENS SIB-

nsietcst oOpaleHue K TalHBIM, IOJAaBJICHHBIM WH-
CTUHKTaM M XEJaHUsIM, KOTOpbIe HaXOJSTCs B MOJICO-
3HAHMU TpaxkaaH. BeieacTeue yero, BBITOAHBIM HPO-
aykroM Juist CMU siBisirorest 006pasbl, KOTOpBIE Haxo-
JSITCS TIOJ| 3aIpeToM JUIS CO3EpLAHUsl KyJIbTYypHBIMHU
3anpeTamu.

CymecTByeT oIpeeIeHHbIH IepedeHb TOJ00HbBIX
3alpeIieHHBIX 00pa30B, B KOTOPBIH BXOANT, HAIPHMED,
MI0Ka3 CMEPTH Ha TeneBuaeHUH. M3apesie OblI BeIpa-
00TaH CIOXHBIM PUTyaN IMOKa3a MOKOHHOTO JIFOISIM.
OnHako, B HAaCTOSIIEE BPEMs HA POCCHICKOM TEIECBHU-
JICHUE MOXKHO TTOYTH Ka)KAbIH IeHb Ha0JII01aTh CMEPTh
JIIO/IeH, CTaBIINX J)KEPTBAMH IIPECTYIUICHHUH.
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Abstract

The article analyzes the problem of changing the labor contract for remuneration, identifies problems asso-

ciated with changes in the conditions of remuneration.
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3auacTyro B mpolecce TpyA0BOH AeATeIbHOCTH Yy
paboromateneii wnn y pabOTHUKOB MOTYT BO3HHKATh
pa3nuYHbIe 0OCTOSTENBhCTBA, IPHU KOTOPBIX HEOOXO-
JVIMO U3MEHATH yCIIOBHS TPYAOBOTO foroBopa. [Ipman-
HaMH, MO0 KOTOPBIM MOTYT OBITh M3MEHEHBI YCIIOBHS
JIOTOBOPA, MOTYT OBITH pa3HbIC — CIOZa OTHOCHTCH,
HalpyuMep, COCTOSHHUE 3/I0POBbsI paOOTHUKOB, CEMEH-
HblE 00CTOSATENBCTBA, PA3IMYHOTO pOJa OpraHu3aly-
OHHO-TEXHUYECKUE MEPONPUATHS, KOTOpBIE IPOBO-
JsiTcst paboToaresem.

C.A. CaypuH, uccieaysi KOHLEMIUU PaBHOLIEH-
HOTO TpyZJa, KoTopas Oblna pa3paboraHa MexayHa-
poaHoit opranu3zaiuen Tpyaa (MOT) kak npoTuBoei-
CTBHS TEHICPHOH NUCKPUMHUHAINH, OTMEYACT, YTO B
Poccuiickoit ®eaepaliuy NpUHIUI PAaBHOM OIUIATHI 32
TPYA PaBHOW IEHHOCTH HMMeEeT oOmmid Xxapaktep[4].
HccnenoBaTtenb MOAYEPKUBAET, YTO COJEP)KAHHE 00-
IIEro XapakTepa TaKOW OIUIaThl 3aK/II0YAeTCS B TOM,
410 «Tepeunciennslie B ¢.132 TK P® noxkazarenu siB-
JISIFOTCS OTIPECIIAIONINMHU TSI yCTaHOBJICHHUS COOTHO-
HIeHUs 3apaboTHBIX IUIAT paOOTHHKOB HE TOJBKO B
paMKax OZHOM OpraHU3aIMH, HO U B IIEJIOM I10 CTPaHe»
[4].

Pe3ynbraTom Takoi MO3UIUH CTAHOBHUTCSA TO, UTO,
TI0 CyTH, OTCYTCTBYET IIPAaBOBOE PETYINPOBAHUE TIPHH-
[IUIa PaBHOM OIIIATHI 32 TPYJ PaBHOW HEHHOCTH, a B
YCIOBUSIX PHIHOYHOW SKOHOMHKH LIEHTPAIM30BAHHO B
COOTBETCTBHM C €AWHBIMH CTaHIapTaMu 3apaboTHas
iara yctaHaBiuBatbest He MoxeT. C.A. CaypuH oT™e-
4aeT, YTO COBPEMEHHOE POBE/ICHNE IPUHIUIA PABHOMH
OIUIaThl 0a3MPyETCsl Ha COTJIAILICHUSX, KOTOPbIE 3aKIIIO-
9aloTCsA B paMKax COLMAIBHOI'O MapTHEPCTBA, TO €CTh,
[0 CYTH, Ha JIOTOBOPEHHOCTSX, KOTOpbIe Tapu(HOii
(hyHKIIMK HE BBIIOTHSIOT. B pe3ynpTaTe nposBIsaOTCS
JUCOYHKIUST TPUHIMIA PABHOM OILUIATBI, YTO OCO-
OEHHO 3aMETHO Ha NPHMEpPEe MEXCEKTOPHOI'O CpaBHe-
HUS pa3MepoB 3apaboTHOI 1atTe [4].

OnHa U3 BaXXHBIX NMPOOJEM — HaIWYWE Pa3phiBa
OIIaThl Tpyda pabOTHUKOB OOKETHOTO M HEe OoJI-
JKETHOTO CEKTOPOB, KOTOPAsi B Pa3HbIe NEPHOJBI SBIIS-
eTcs pa3nuuHoi: B iepuoy 1992 - 2006 rr. xonebanach
B nmuana3oHe 40 - 70% oT cpenHeit 3apabOTHON MIaTHI
B npombiieHHocTH [1], mocie 2010 r. «HemomiaTay
OIOKETHUKAM OLIEHMBaeTCss skoHomuctamu B 30%
[5]. TIpu sTOM, TOBOpPS O TOBBIMIEHUH 3apabOTHOM
IaThl OIO/PKETHUKAM HYKHO TOMHHTH O TOM, YTO,
€CJIM TIOBBIIIAETCS 3apaboTHas IUIaTa OIOIKETHHKOB,
MPOUCXOJUT TaKXkKe MOBBILIEHUE IO CTpaHE CpeaHel
3apruiaTel [2]. [IpoGiieMbl ¢ MEXCEKTOPHBIM Pa3pbIBOM
B 3apabOTHOH IuIaTe CBSI3aHO C TEM, HACKOJIBKO I'OCy-
JIapCTBO CIIOCOOHO BOCHPHUHMUMATH CHTHAJIBI PHIHKA U
UX TpaHC(HOPMHUPOBATH B 3apabOTHYIO TUIATy Oro/KETa
[4].

IO.I1. OpnoBckwii, paccMarpuBas OCOOEHHOCTH
HAIIMOHAJIFHOTO OMBITa YCTAHOBIICHUSI MUHHMAaJIbHOM
OIUIaTHl TPYZA, UCIOIB3YCT CPABHUTEIHHO-TIPABOBOM
MOAXO, TMO3BOJIIIOIINI paccMaTpUBaTh MPOOIEMY C
pa3HbIX CTOpoH. OH OTMEYAET, 4TO K HACTOSAIIEMY Bpe-
MEHU Ha MEXIYHapOJIHOM YPOBHE C(OPMYIMPOBAHO

HeckonbKo onpenenenuit MPOT, onHako HU OHO U3
HUX HE 3aKpEIUICHO HEMOCPEACTBEHHO B OOIIETIPH-
3HAaHHOM MEXAYHAapOIHOM aKTe (KOHBEHIHH, PEKO-
MeHaarun u ap.) [3] : «Bce cymecTByome «MexIy-
HapoaHeie» onpexneneaus MPOT mpencraBieHbl Kak
KOJUIEKTHBHBIE MHEHHS SKCIIEPTOB, U3JI0KECHHBIC B OT-
YyeTax OTACIHHBIX COBEIIAHNH 1 KOH(pEepeHINH MeXTy-
HapOJHOTO YPOBHA».

JeiictButensHo, PenepaibHbIM 3aKOHOM OT 20
anpens 2007 r. N 54-®3 «O BHeceHUU U3MEHEHUIl B
@DenepanbHelii 3ak0H «O MHHHUMaQJIBHOM pa3Mepe
OILIATHI TPYAa» U APYyTUe 3aKOHOJaTeIbHbIe akThl Poc-
cuiickori depepanyny» ObUIM NPU3HAHBI YTPATHBIINMH
cuity 4.2 ¢1.129 u u.4 c1.133 TK P®, B KOTOpBIX 3a-
KPEIUINCh MpaBWiia O TOM, YTO B BEIWYWHY MUHH-
MaJIbHO 3apabO0THOM TUIATHI HE BKIIIOYAIOTCSA KOMIICH-
CallMOHHbIC, CTUMYJHUPYIONINE ¥ COLHUAIbHBIC BBI-
TUIATHI, @ TAK)KE O TOM, YTO Pa3Mephl TapU(PHBIX CTABOK,
OKJIaJI0B (JOJKHOCTHBIX OKJIAJIOB), @ TaKkke 0a30BBIX
okJ1a70B (0a30BBIX JIOJPKHOCTHBIX OKJIANOB), 0a30BBIX
CTaBOK 3apabOTHOW MJIaThl MO NPOdecCHOHANBHBIM
KBaTM(UKALMOHHBIM TpynIiamM paOOTHHKOB HE MOTYT
OBITh HIKE MHHAMAJILHOTO pa3Mepa oriatel Tpyna [3].

V3MeHeHHs B 3aKOHOJATENILCTBE MOPOJIMIIN TIPO-
TUBOPEUMBYIO CYICOHYIO NMPAKTHKY, CPEOH MPUMEPOB
xotopoit FO.I1. OproBckuii mpuBOANT CyneOHYIO TIpak-
tuky BepxoBnoro Cyna P®. Hanpumep, B Onpenene-
Huu BepxoBnoro Cyna PO ot 8 anpens 2011 r. N 3-
B11-4 npsiMo nmoxyepKUBaeTCsl, YTO «IIPU YCTAHOBIIE-
HUM CHCTEMBI OIUIATHl TPyJa B OpraHU3alusiX, pacro-
JIO’KeHHBIX B paiioHax Kpaitnero Cesepa, Hebmaronpu-
ATHbIe (DAKTOPBI, CBSI3aHHBIE C pabOTON B 3THX YCIO-
BHSIX, B COOTBETCTBHHM CO cTaThsiMu 315, 316 u 317
Tpynosoro koaexca Poccutickoit denepanuu q0JKHbI
OBITh KOMIICHCUPOBAHBI CIICIIHATBHBIMH KOA(PDHUIIHCH-
TOM H HaJI0aBKOW K 3apa0OTHOH TuIaTe. DTO O3HAYAET,
YTO 3apabOTHAs Iy1aTa pabOTHUKOB OPTaHU3ALUM, pac-
MOJIOKEHHBIX B pailonax Kpaitnero CeBepa u npupas-
HEHHBIX K HUIM MECTHOCTSIX, IOJDKHA OBITh OIIpezieeHa
B pazMepe He MEHee MHHHUMAaJBHOTO pa3Mepa OIlIaThl
TpyJia, TOCJE Yero K Hel JOJDKHBI ObITh HAYHCIICHBI
paiioHHBIN KOXPGUITUEHT 1 Ha0aBKa 3a CTaX pabOThI
B JIaHHBIX pallOHax WJIM MECTHOCTSIX...». B OTAenpHbIX
cyobekTax P® ymanoch HalTH BBIXOM, UCIIOJIB3YS Me-
XaHW3M YCTAQHOBJICHWS MHHHMAJIBHON 3apaboTHOM
mw1atel B cyowsexTe PO (ct. 133.1 TK P®D). Tak, B 1. 1.
1 - 2 Cornanienus 0 MUHHMAJIbHOHN 3apab0THOI mare
B ropojie Mockse Ha 2013 rof 3akperieHo, 4To pasmep
MHUHHAMAaJIbHOM 3apaOOoTHOW IIaThl BKIIOYAE€T MUHH-
MaJIbHYIO CYMMY BBIIIJIaT pabOTHHKY, OTpaboTaBIIeMy
MECSTYHYIO HOpMY pad0o4ero BpeMeHH, YCTaHOBJIEHHYIO
3aKOHOJaTeNbCTBOM P®, 1 UCONHUBIIEMY CBOU TPY-
JIOBbIe 00S3aHHOCTH (HOPMBI TpyZa), BKIIOYAIOLIYIO
Tapru(HYIO cTaBKy (OKJIaa) WIK OIUIaTy TpyAa mo Oec-
Tapru(HON CHCTEME, a TaK)Ke JOIUIATHI, Hag0aBKH, Ipe-
MHH W JpPYTHE BBHIIUIATHI, 33 HCKIIOUCHHEM BBIILIAT,
MIPOU3BOJIUMBIX B COOTBETCTBUH CO CT. cT. 147, 151 -
153 TK P® [3].
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Ananu3 cyneOHBIX pelleHUH MOCIEAHUX JIET M0-
Ka3bIBaeT, YTO TaKas paBoBas HEONPEAEIEHHOCTh MO-
poXkaaeT HeMaso KOH(MIMKTOB MEXIY PaOOTHUKOM U
paboTozaareneM, MPUBOIUT K MPHUBJICYCHUIO paboTOAA-
teneil opraamu [T k agMUHUCTpaTUBHON OTBET-
CTBEHHOCTH B COOTBETCTBHH cO cT. 5.27 KoAIl n Hano-
JKEHUIO ITpada B pasMepe OT TPUALATH 1O MATHIC-
CSITH TBICSY PYyOIIeii.

ITpn BO3HMKHOBEHHH TPYIOBBIX CIIOPOB OTHOCH-
TENIFHO TIPABOMEPHOCTH M3MEHEHHUI B YCIOBHUSX TPY-
JOBOTO JI0TOBOPa HEIIOCPEACTBECHHO pPabOTOAATEIIO
HE0OX0MMO JJOKa3bIBaTh, YTO U3MEHEHHSI CTOPOHAMH
OIpENIeNIEHHBIX YCIOBUH TPYIOBBIX JOTOBOPOB BBICTY-
MaeT Kak CJEACTBUE H3MEHEHUH TEeXHOIOTMYECKHX
100 OpraHU3alMOHHBIX TPYAOBBIX YCJIOBHH, K NpH-
Mepy, 3TO U3MEHEHHS B TEXHOJIOTUU U TEXHHUKE MTPOU3-
BOJICTBA, COBEPIICHCTBOBAHUE PA0OYMX MECT COTIIACHO
MPOBEICHHOH X aTTECTALNH, CTPYKTYPHOH peopraHu-
3aIiH HA IPOU3BOJICTBE, BCE ATO HE JOJDKHO yXYALIATh
TIOJIO’KCHHE PAOOTHUKOB B CPaBHEHHH C YCIOBHAMH
KOJUICKTHBHBIX JIOTOBOPOB, COTTIAIICHHUH.

[puHIMIEI TPaBOBOW OpraHU3AINH 3apaOOTHOU
IUTATHI: 3aMpelieHa AMCKPUMHHALS IPU OIUIaTe Tpyia
[0 HAllMOHAJIBHOCTH, PACOBOMY IMpPHU3HAKy, HOIY H
MHBIM HEZEJIOBBIM KPUTEPUSM; paBHas OIlIaTa IpOou3-
BOJUTCS 3a PaBHOIIGHHBIN TPYJ; OIJIaTy Tpyaa paboT-
HHUKOB TIPOU3BOJAAT B COOTBETCTBUH C MX TPYJIOBBIM
BKJIA/IOM, €r0 KaueCTBY U KOJINYECTBY, OHA HE OTPaHU-
YeHa MaKCHMaJIbHBIM Pa3MEpOM; TOCYIapCTBOM yCTa-
HaBIIMBACTCS W rapaHTHPYETCS MUHUMAJIBHBIN pazMep
B OIUIaTE TPYZa, KOTOPBIH IPH POCTE IIEH IOBBIIACTCS
cucTeMaTHyeckn (IIPOBOJUTCS MHJIEKcAIs 3apalboT-
HOU TUTATHI); OIDIaTy Tpyaa Au(GepeHIHpPYOT B COOT-
BETCTBHH C OT €r0 TSDKECTHIO, YCIOBHSIMH, CIOXKHO-
CTBIO (10 KBAN(HKALIUH), XapaKTePOM Tpy/Ia, ero 3Ha-
YeHUEM B pailoHEe TpyJa U HapOJHOM XO3SHCTBE;
crocoOCTByeT Takoi au(hepeHIuanuy UCIoIb30Ba-
HHe Tapu(HOW CHUCTEMBI C AOIUIaTaMH, HajbaBKaMu,
palioHHBIM KO03((UIMEHTOM; YCTaHABIMBAIOTCS Ta-
pudsl 1o omare Tpyaa, GOHIBI OIUIATHL, a TAKKE CH-
CTEMBI 3apa0OTHOW IUIATBl CAaMHUMH TIPEANPHATHIMHY,
OpTaHM3alMsIMH B COOTBETCTBUH C KOJUICKTHMBHBIMHU
JIOTOBOpPAaMH, COTJIAIICHUSMH, B OIO/DKETHOW cdepe
9THM 3aHMMAeTCsi TOCYAapcTBO (TIPaBUTEIHCTBO);
yCTaHOBIICHHE 3apabOTHOH TUIAThl KOHKPETHBIX PaboT-
HHUKOB, HaJ0aBKW, MOIIATHI IPOBOIHUTCS B COOTBET-
CTBHH C TPYJOBBIM JJOTOBOPOM.

Oobm1re MONOXKEHUS TaKKe BKIIIOYAIOT B ceOd Tme-
peUYeHb BAXKHEHIIMX TIOCYJAPCTBEHHBIX TapaHTUH
OIIJIATHI TPyAa paOOTHUKOB, KOTOPHIE TPUBEICHEI B CT.
130. Cratps 131 Tpynosoro Konexca PO npenycmar-
PHBaeT, YTO BBIIIATH 3apabOTHOM IIATHI TPOU3BOAST
B JICHE)XHOH (hOpMe, BBITUIATHI OCYIIECTBISIIOTCS B Ba-
morte Poccuiickoit ®enepanuu (B pyomsax). Omnary
TPyAa B COOTBETCTBUHU C KOJUIEKTUBHBIMU IOTOBOPAMU
WY TPYAOBBIMH JIOTOBOPaMH Ha 0a3e MUCbMEHHOTO 3a-
SIBJICHUSI paOOTHHKA TIPOBOJIAT TAKXKe U B IPYTUX (GOp-
Max, €Cli OHHM He NPOTHBOPEYAT 3aKOHOIATEIbCTBY
Poccuiickoit @enepanum, a TakkKe MEXKIYHAPOJHBIM
noroBopam P®. [Ipu sTom mons 3apabOTHOM TLIATHI,
KOTOpasl BBIIIAYMBACTCS B APYTUX (POpMaAx, HE MOXKET
651Th BhIIIE 20% OT 00IIIel CYMMBI 3apIlIaThI.

CucteMoH OIUIaThl Ha3bIBAIOT ONpE/eJICHHBIC B3a-
HUMOCBSI3M MEKY [T0Ka3aTesIMH, KOTOPBIE XapaKTepH-
3YIOT Mepbl (HOPMBI) TPYyZa U MephI €ro OIUIAaThI KaK B
npezienax, Tak U CBepX TPYAOBBIX HOpMa, rapaHTHPY-
IolIMe ToJTydyeHne pabOTHIUKaMU 3apIuIaThl B COOTBET-
CTBHH C JOCTHUTHYTBHIMH (DaKTHUECKH TPYJOBBIMHU pe-
3ynbTaTaMy (OTHOCHTEIBHO HOPM), a TAK)KE IIEHOU pa-
0oueli CHIIBI, COTIIACOBAHHON MEXIy paboTomareneM U
pabotarkoM. CucteMbl U (OpPMBI 3apIuiaThl BBHICTY-
MAf0T KaK HEOOXOJUMBIN 3JIEMEHT B OPTaHU3ALNH TPY-
JOBOi1 omatel. B opranmsanum mpu pa3paboTke cu-
CTEMBI OIUIaTHl TPYyla HEOOXOJUMO pa3peleHUe 0THO-
BPEMEHHO  JIBYX 3ajad: JOCTH)KEHHE  CEpUH
ToKazaTesied TPYIOBOH NIESITEIbHOCTH, HEOOXOANMOMN
JUIs1 paboTo/ATeNs, U MPEJAOCTaBICHHE BO3MOXKHOCTEH
Ui pabOTHHKA B pEM3alMU CYIIECTBYIOIIUX YM-
CTBEHHBIX M (PM3HMYECKUX CIIOCOOHOCTEH.

[TpakThka oOpraHu3amUM 3apIuiaTel 00NamaeT
IBYMsI BHIaMH HOPMHPOBaHHMA Tpylda: TapH(HBIM
(ycTaHaBIHMBAIOIIMM HOPMBI KQ4eCTBA TPYAA); OpTaHH-
3aI[IOHHO-TEXHUIECKUM (yCTaHABINBAIOIIM HOPMBI B
00J1acT! KOJTMYECTBA TPY/ia MPH CYIIECTBYIONIINX Opra-
HU3ALMOHHO-TEXHUUECKHX YCIOBHAX II0 €ro ocy-
niecTBieHuo). Yamie Bcero B PO npennpuaTusMu uc-
MOJIB3YETCsl CHCTEMa 110 Tapu(pHOMY HOPMHPOBAHHIO,
CJIOKMBILASACS B SKOHOMUUYECKOHU CHCTEME.

W3MmeHeHue onpeleeHHBIX CTOPOHAMU YCJIOBUM
TPYJIOBOTO JIOTOBOpA MO NMPUYMHAM, CBS3aHHBIM C H3-
MEHEHHEM OpPraHW3alMOHHBIX WM TEXHOJOTHYECKHX
yCIOBUU. B ycnoBHSIX CIOXHUBIIEHCS YKOHOMUYECKOM
00CTaHOBKH, HEPEAKO BO3HUKAIOT CUTYAIlUH, KOT/1a pa-
OoTonaTenb CHM)KACT YPOBEHb 3apabOTHOM IUIaThl pa-
OOTHHKa, B CBSI3H C YeM HEOOXOIMMO YETKOE BHITIOTHE-
HHE OIPE/ICIIEHHBIX YCIOBHUIL.

W3MmeHeHue onpelieeHHbIX CTOPOHAMU YCJIOBUMN
TPYAOBOI'O JIOTOBOPA JOIYCKAeTCs TOJIBKO II0 COTJa-
HIEHUIO CTOPOH TPyHOoBoro goroeopa. Cornamenue 06
U3MEHEHUU OIPECICHHBIX CTOPOHAMHU YCIIOBUN TPY-
JIOBOT'O JIOTOBOpA 3aKJIFOUaeTCsl B MMCbMEHHOM (hopme.
(ct. 72 TKPD).

st Toro, 4T0OBl YMEHBIINTH YPOBEHb 3apadoT-
HOHW IiaTel paboTHHKA, paboToaTeNI UMEIOT TPaBo
BBOJIUTH PEKUM HEIOJIHOTO pabovero JHs (HEIOIHOH
pabodeit Hemenu), TUOO YMEHBIIHUTH OJKHOCTHBIC
00513aHHOCTH, YTO, B CBOIO O4€PE/lb, BIICUET CHIKEHHUE
YpOBHA 3apabOTHOW TUIATHI, OJHAKO CIIENATh 3TO BO3-
MOXXHO TOJIBKO B OIPEACTICHHBIX ClIydasax.

MoxHO BBIACINUTDH CICAYIONINEC BAXXKHBIC ACTICKThI,
KOTOPBIE CIIEeyeT YYUTHIBATh PabOTOIATEIAM IIPH pas3-
paboTke MexaHM3Ma WHIEKCAlUH 3apabOTHON ILIATHI
(TIOBBIIIIEHNST PEATHHOTO COJEpPXKAaHHA 3apabOTHOM
IUIATHl PaOOTHHUKOB B CBSI3H C POCTOM HOTPEOUTEIb-
CKHX IIeH Ha TOBapbl M YCIYI'H) B COOTBETCTBUH CO
ct.134 TK PO:

1. IlpuMeHs T MepbI MO TOBBIIICHHUIO PEabHOTO
coziepkaHus 3apabOTHOM IuIaThl pabOTHUKOB 00s3aH
KaXIblil paboTomarens. B mensx peanmusammy 3TOH
00513aHHOCTH pabOTOAATENH JODKHBI pa3padoTaTh JI0-
KaJIbHbIC HOPMATHUBHBIC AKThI NI 3aKIIFOUYUTH KOJIJICK-
TUBHBIE JOTOBOPBI, B KOTOPBIX HEOOXOAMMO IIPOTNCATH
NIEpeUeHb BBITUIAT, HOAJNIEKAIINX WHACKCANH, UX IIe-
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PHOIMYHOCTD U BEIMYMHY WM €€ criocob pacyéra, oc-
HOBaHME JUIsl MPOU3BOACTBA BHIIUIAT U CHOCOO O3Ha-
KOMJICHUs pa0OOTHUKOB C YKa3aHHOW MH(pOpMaIueil.

2. Ilpmn pa3paboTke NONOKEHUH JIOKAIEHOTO HOP-
MaTHUBHOTO aKTa 00 MH/EKCAIlMU BO3MOXKHO UCIIOJIB30-
BaHUE CIENYIONINX HHIEKCALIMOHHBIX PEIICHUN:

B gactu, kacaromeiics NepUOANYHOCTU U CPOKOB
MHIEKCALUH:

- MHIEKCaIysl 3apabOTHON IJIaThl B YCTAHOBJICH-
HBIN CPOK;

- CKOJIB35111Iast UHAEKCAWsl, OCHOBaHHAs HA JOCTH-
JKCHUH ONPEAEIEHHOTO Iopora M3MEHEHHs MOTpeOH-
TENbCKUX LIEH.

B uacTu, Kacaromelcsi BeIMUYUHBI HHJEKCAIUU
WY NopsAJKa e€ pacuéra:

- yBenueHue 3apaboTHOI MIIaThl, COOTBETCTBYIO-
11ee BeJIMYUHE pocTa MOTPEOUTEIbCKHIX 1IEH Ha TOBAPhI
U YCIIyTH;

- yBEIHMYEHHUE 3apabOTHOMN ATl B MPOIEHTHOM
COOTHOIIICHNH, yCTAHOBJICHHOM paboTogaTeNieM, Uil B
BUJI€ €AUHOPA30BON BBIILIATHI IPU YCIOBHU JOCTUXKE-
HUS IPEATPUATHEM PaOOTOAATENS ONIPEAEICHHBIX IKO-
HOMUYECKHX Pe3yJIbTaTOB;

- yBeJIMYEeHHUE 3apab0THOM IIaThl B MPOLIEHTHOM
COOTHOIIIGHHH B 3aBUCHMOCTH OT BEJIMYMHBI 3apaboT-
HOM ITaTel: OoJiee BBICOKAst KOMIIEHCALUS yCTaHABIIU-
BaeTcs I HU3KUX 3apabOTKOB, MEHBINAS — JJIS BBICO-
kuX (nuddepeHurpoBaHHbII TOJX0N).

B gactu, ycraHaBnuBaromen Kakue UMEHHO CO-
CTaBJIAIONINE HJIEMEHTHI 3apabOTHO IIaThl MOJICKAT
HHJIEKCALUH:

- 3apaboTHas IUIaTa B IOJHOM 00BEME, BKIIOYAs
KOMITCHCAIIHOHHBIC M CTUMYJIMPYIOLINE HaA0aBKH;

- JOJDKHOCTHOM OKJIaz;

- 4acTh 3apabOTHOM IUIAThI, COOTBETCTBYIONIAS Be-
JMYUHE, KPATHON pa3Mepy MPOKUTOUYHOI'0 MHHUMYyMa.

Crenyer 3aMeTHTh, YTO NPH pa3pabOTKe TaKOTro
JIOKaJIbHOTO HOPMATHBHOIO akTa paboTojmaTeib I0JI-
JKeH CJIeJJOBaTh BaXKHEHIeMy NPHHILHUIY TPYIOBOTIO
IpaBa — NPUHIMITY COLUAIBHOrO MapTHEPCTBA, M HE
TOJIBKO YYUTHIBATh pa3Mep MHQISIMK U CBOE pHHaH-
COBOE TI0JIOXKEHHE, HO 1 CTPEMUTHCSI COOIIOCTH Oaanc
MHTEpecoB pabOTHUKa M paboToiareins, 4TO, HECO-
MHEHHO, OTPa3uTCsl, B TOM YnCIie U Ha 3P PEeKTHBHOCTH
TpyAa Ha MPeIIPUATHH.

B menom ke aHamM3 3aKOHOAATEIbCTBA, MPABO-
MIPUMEHHUTEIBHON U Cy/IeOHOM MPaKTUKN TTOKa3bIBALT,
YTO:

1. 3akoHONaTeNb OTKa3aJCsl OT LEHTPAIN30BaH-
HOT'O TOCY/IapCTBEHHOTO YPEryJIMPOBaHHS HHICKCALUT
3apa0OTHOM IUIaThl PabOTOAATENSIMH, HE OTHOCSIIH-
MHUCS K 010/1KeTHOH cepe, 1 yCTaHOBHUII KOJUIEKTHBHO-
JIOTOBOPHYIO (hOpMy MHJIIEKCALIMH, BO3JIOKHUB Ha rOCY-
JapCTBO UCKIFOUNUTEIBHO KOHTPOIBHYIO (DYHKIHIO.

2. JIoCcTaTouHO BBICOKOE KOJIHYECTBO CYAEOHBIX
CIIOPOB, CBSI3aHHBIX ¢ puMeHerneM cT.134 TK, PO ro-
BOPHUT O HECOBEPIICHCTBE IPABOBOTO MEXaHH3Ma II0
peanm3aIiy Mep 110 MOBBIIICHHUIO PEaTbHOTO COAEPXKa-
HUS 3apa0OTHOH IUIATHl PAOOTHHKOB B CBSI3H C POCTOM
MOTPEOUTENHCKUX [IEH Ha TOBApPhl U YCIIYTH, B CBS3U C
4yeM TpeOyeTcs 3aKOHOJATeNIbHOE YpEeryJIHpPOBaHHS B
YacTH MEPHOANYHOCTH BBIILUIAT WU 3aKpeIuieHus: Gop-
MYJIBI JUIs pa3paOOTKH MeXaHW3Ma MHJIEKCAalluH 3apa-
OOTHBIX IUIAT.
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RAPE AS A CRIME: PROBLEMS OF QUALIFICATION AND LAW ENFORCEMENT

Annomauyusn:

Cmamus noceaujena npodaemam, K6AIUGUKAYUY U NPABONPUMEHEHUIO COCMABA NPECYNIeHUsL MAK020 npe-
CMYNIEHUs KAK «USHACUTIOBAHUEY, PACCMOMPEHA Y20N08HO-NPABOBAS XAPAKMEPUCMUKA USHACUIOBANUS KAK Npe-
CMYynIeHUsl, AHAIU3 CYOeOHOU NPAKMUKU U OMIUYUS OM CMENCHBIX NPECMYNIeHU.

Abstract:

The article is devoted to the problems, qualifications and enforcement of the offense of such a crime as
“rape”, the criminal legal characteristics of rape as a crime, the analysis of judicial practice and differences from

related crimes are examined.
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JloBaHUe.
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AXTyaJIbHOCTh HccleqoBaHus. V3HacuioBaHue -
TSDKKOE, a TIPH OINpEAETCHHBIX OOCTOATENBCTBAX -
0c000 TKKOE MpEecTyIJIeHHe, HaKa3yeMoe B paMKax
YK P®. Kakas mpeaycMoTpeHa OTBETCTBEHHOCTBH 3a
n3HacwioBanue 1o ctarse 131 YK P®, yro rpo3ut Bu-
HOBHOMY 32 COBEPIICHHE NMPECTYIIICHUS IIPH OTATYAIO0-
IIMX 00CTOSITETHCTBAX, BHI MOXKETE y3HATh M3 HAIICH
CTaThH.

B coorBercTBum ¢ ykazanHeiMu B cT.131 YK PO
MOJIOKCHUSAMH, BCE JEWCTBMS, KOTOpbIE MpelIe-
CTBYIOT HETIOCPEJCTBEHHOMY CEKCYaJIbHOMY KOHTAKTY
MOTYT OBITh KJIaCCH(HIMPOBAHBI 10 CAMBIM pa3nd-
HBIM IIPU3HAKaM:

INoxymieHne Ha HACUIBCTBEHHBIE JEHCTBUS, KOTO-
pOe HampaBJIEHO Ha MPETSITCTBHE CBOOOABI BBIOOpPA T10-
JIOBOT'O ITapTHEPA JKEHIIUHOM;

KOHKpPETHAas MOMBITKA, KOTOPas HE 3aBEepIINIach
MIOJIOBBIM KOHTAKTOM M3-3a OETCTBa >KEPTBBI, WIN APY-
THX 00CTOATENbCTB, KOTOPHIE TOMEIIAIH IPECTYITHUKY
BBITIOJTHUTH 3ayMaHHoe [8];

INoxymieHne Ha W3HACUIOBaHHUE, KOTOPOE HE CO-
CTOSUIOCH M3-3a JI00POBOJIEHOTO OTKa3a INPECTYITHUKA
BCJIC/ICTBHE YTOBOPOB, BHICKa3bIBaHUH MM MTPOCHO I10-
TEHIMATbHOH KEPTBBIL.

INoxymeHne Ha WM3HACUIOBaHME B OTIUYUU OT
MOJATOTOBKHU K COBEPIIEHHUIO IESHUS 3aKII0UAETCS B CO-
BEPILICHUHN OTIPEIENEeHHBIX IIOCTYIIKOB, HAIIPABICHHBIX
Ha MMPOTUBOIPABHBIX CEKCYaJIbHBIN KOHTaKT, HO HE CO-
BEPIICHHBIH U3-32 HEKUX O0CTOSTENBCTB, KOTOPBIE MO-
MEIIaay 3JI0YMBIIIJICHHUKY 3aKOHYUTh HAdaToe.
CTOUT OTMETHTB, YTO MOJOOHBIE CUTYAINH XapaKTEePH-

3YIOTCSI 0CO00M CI0KHOCTBIO, TaK KaK 0Ka3aTh MOKY-
[ICHUE Ha CEKCYaJbHYIO CBOOOY MOXKET OBITh KpaifHe
cloxHO. Bripouem, m3bexath HakazaHUS HE YHacTcCs,
€CIIM TIOCTPaJaBlLIeH CTOPOHOHW OyAyT MOATOTOBICHA
J0Ka3zarenbHas 6a3a. EMMHCTBEHHBIN BOMPOC OyIeT 3a-
KJIFOUaThCSI B TOM, CKOJIBKO JAIOT 32 MOKYIICHHE B CO-
OTBETCTBHH C 3aKOHOATETILCTBOM

[TonsTHE WM3HACHUIIOBAHMS 3aKperyieHo B CT. 132
YK P®. 310 n010B0OE CHOLIEHHUE C JIMLIOM IPOTHUB €r0
BOJIM, C TIPUMCHEHHEM HACWIHS WIH C YIPO30H ero
MIPUMEHEHHS OO0 C UCTOIh30BaHUEM OECIIOMOIITHOTO
COCTOSHUS TIOTEPIICBIIECH.

B cootBerctBuu ¢ . 1 IlocranoBnenus [lnenyma
BepxosHoro Cyna P® «O cynebHoi npakTuke 1o jae-
JIlaM O TIPECTYIUICHUSX MPOTHB MOJIOBOW HETPHKOCHO-
BEHHOCTH W TIOJOBOM CBOOOABI JHYHOCTH» OT
04.12.2014 r Ne16 (nanee — [Tocranosienne Nel6) mox
M3HACWJIOBAHNEM TTOHMMAETCS HE TOJIBKO MOJOBOH aKT
MEXAY MY>KUMHOM 1 )KEHIIMHON, HO U [I0JIOBOE CHOLIIE-
HHE MEXIY MYXYHHAMHU (MYXKEJIOXKCTBO) M MEXIY
JKCHITMHAMU (JIECOMSIHCTBO), a TAK)KE MHBIC ICHCTBUS
CEKCYaJIbHOT'0 XapakTepa, uTo npoTuBopeuut YK PO u
CyAeOHOW NMPaKTHKE O TOM, YTO )KEPTBOH M3HACHIIOBA-
HUSI MOXKET OBITh TOJBKO JKEHIIHHA [S].

Tewm re meree 1o cT. 131 YK P® mosxeT ObITH KBa-
JTQUIPOBAH TONBKO MOJIOBOW aKT MEXy MYKUYHMHON
U KEHIIMHOM NpoTHUB ee Boiau. Eciiu umen Mecto npu-
HYIUTETHHBIN OJIO0BOM aKT MEXAY ABYMS MY>KIHHAMHU
WIN ABYMS JKEHIIUHAMH, TO TaKue NeHCcTBUSA HE0OXO-
muMo kBanupunuposathk 1o cT. 132 YK PO (Hacwiib-
CTBEHHBIC JCUCTBYSI CEKCYaIbHOTO Xapakrepa). Takxke
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10 JAaHHOM CTaThe HAKa3bIBAIOT 32 MHbIE BUIbI HACWIINS
KpOMe MOJIOBOTO aKTa.

OCHOBHBIMU NPU3HAKAMM W3HACUJIOBAHUS SIBJIS-
I0TCSL:

MOTEpIEBIIas BBIPAXKAeT SBHOE HECOTJIACUE WU
OKa3bIBAET COIPOTHBIICHNE IIPECTYITHHUKY; IPECTYITHUK
NPUMEHSET K MOTEpPIEBIIEH HACHINE WM YIPOXKaeT
MPUMEHEHNEM TaKOTO HACHIIHS;

B CIIy OECIIOMOIIHOTO COCTOSIHUSI JKEHII[HA HE
OCO3HAaeT, KaKHe AEHCTBUSI B OTHOLICHHH HEE COBEp-
IIAI0T.

MoTuB COBepIIeHHsS H3HACUIIOBAaHUS 3HAYCHUS
JUIsl KBanuKauuu npectymienus no cr. 131 YK PO
HE UMeeT.

Ilon HacuaueM, KOTOpOE BUHOBHOE JIMIO HpUMe-
HSIET B [IPOLIECCE COBEPILECHHUS IPECTYIUICHUS, HE0OXO-
JUMO TOHMMAaTh, KaK OIacHbIE, TaK M HEOMacHbIC IJIS
JKU3HN TEJIECHBIE IOBPSXKACHUS. Takke K TaKoMy
HACWJIMIO OTHOCHUTCSA OTPaHWYEHHE CBOOOJBI, HAIpH-
Mep, HAaCWIbHOE Y/AEpXKaHHE MOTEpIEBIICH B KaKOM-
MO0 ITOMEIEHUH.

Ecnu moteprieBeil B mponecce M3HACHIIOBAHUS
OBUIM NPUUYMHEHBI CpPeTHEH TSDKECTH WM JIETKHE Te-
JIECHBIE TIOBPEXKICHUS, TO TAKOE MPECTyIUIeHne OyaeT
kBanuguuuposano 1o 4. 1 c¢r. 131 YK P®. B ciyuae,
€CITM JKepTBe OBbLI MPUYMHEH TSHKKUH BpE, TO Takoe
npecTyieHne Heo0X0MMO KBalu(pHIUPOBATh I10 4. 3
ct. 131 YK PO [4].

Ecnu B mporecce n3HacHIIOBaHUS MIPECTYITHUK 110
HEOCTOPOXXHOCTH yOHII XKEPTBY, €T0 AEHCTBUS KBAJIH-
¢unupyrot 1o o 4. 4 ct. 131 YK P®. Ecim notepmes-
masi Obuta yOuMTa HaMEpPEeHHO, HalpuMep, C LEIbIo
CKPBITh COBEpIIEHHOE H3HACHIIOBAHNE, TAKOE IPECTYTI-
JICHUE Ha/l0 KBATH(HUIMPOBATH 1O IyHKTY «K» 4. 2 CT.
105 YK P® (ymbinmieHHOE YOUHCTBO).

ITon OecriOMOITIHBIM COCTOSIHUEM ITOTEpIIEBIICH
CleqyeT TOHUMATh CIIeayIolIee:

MIPEKJIOHHBIA  BO3PACT, BCIEACTBHE KOTOPOTO
JINIIO HE OCO3HAET COBEPIIAEMOro B OTHOLICHUH HETo
MPECTYIJICHHS; ICUXUYECKOE COCTOSHHE, KOTAa M3-3a
3a7ep’KeK B MCHXMYECKOM Pa3BUTHHU JIUIIO HE TIOHHU-
MaeT, YTO B OTHOIICHHH HETO COBEPIIACTCS H3HACHIIO-
BaHME;

10HBIH Bo3pacT. CyneOHast IpaKTHKa CYUTAET, YTO
Bo3pacT J1o 14 yier cunraercsi GECIOMOIIHBIM COCTOS-
HHUEM; HaXOXKICHUE IO/ BO3ACHCTBHEM aJIKOTOJIS MU
HapKOTHKOB.

Ecnu B M3HACMIIOBaHMY NMPUHUMAIOT ydacTHe He-
CKOJIBKO JIUII, TO JUIA MPaBUIBHON KBAIHM(UKAIINHA WX
JIEUCTBUI HEOOXOAMMO YETKO OINPENeTUTh, KTO U Ka-
KHe IeMCTBUS COBEpIIAL.

Ecnu B coBeplieHHH 110JIOBOTO aKTa MPUHUMAIH
y4yacTue BCe JIMLA, TO X JIeHCTBUs OyaeT KBaauduIm-
poBansl 1o 4. 2 cT. 131 YK P®.

Ecnu kT0-TO U3 NHIl HEMOCPEACTBEHHO y4acTHUs B
COBEpILEHHH II0JOBOr0 aKTa HE MPUHUMAII, a JIUIIb CO-
JICHCTBOBANl COBEPIICHUIO INPECTYIJICHUS COBETAMH,
yKa3aHUSAMH, IPEI0CTAaBICHNEM HH(OPMAIIHH, TO TIpe-
CTYIUIEHHE CyJ MOXET KBaJU(HUIMPOBATH IO 4. 5 CT.
33 VKP®umnou. 1 cr. 131 YK PO.

IMox xBamupUIMPYIOIUMH TPU3HAKAMH TOHUMAa-
I0TCS OCOOCHHOCTH COBEPILEHHS IIPECTYIUICHHS, KOTO-

phle BIMSIOT HAa Ha3HauUCHWE HakasaHus. B 3aBucumo-
CTH OT MX HAJIMYMUS MPECTYIHHUK MOXET MOJYYHTh OT
TpeX JIET JO MOXXM3HEHHOT'0 CPOKa JINIIEHHST CBOOOIBI
[71.

K xBanuduuupyonmum npu3HakaMu U3HacHI0Ba-
HUSI 3aKOH OTHOCHT:

W3HACWIOBAHKNE, COBEPIICHHOE TPYIION JIHI,
TPYIIOH JINII TT0 TPEBAPUTEIBEHOMY CTOBOPY JIHOO Op-
TraHU30BaHHOW TPYNION; W3HACUIOBAaHUE, COIPSKEH-
HOE C yrpo30#l yOMIICTBOM, IMPHUYWHEHHEM 3I0POBBIO
MOTEPIEBLIEH TSHKKOTO BPEia, a TAKXKE COBEPILICHHOE C
0c000i1 &KECTOKOCTHIO 110 OTHOIIEHUIO K MOTEepIeBILIei
WJIN K VHBIM JIHLAM;

eclIi B Ccllyyae H3HACWJIOBAHUS IOTEepIeBIIas
Obla 3apa)keHa BEHEPHUYECKUM 3a00JIeBaHHEM;

N3HAaCWJIOBAaHUE HECOBEPILIEHHOJIETHETO JIMIA;
MIpUYHHEHHUE NTOTEpIIEBIIeH TSHKKOTo Bpeaa nubo 3apa-
xenne BUY-undeknuei;

CMEpPTH MOTEPIIEBIIEH IT0 HEOCTOPOXKHOCTH; M3HA-
CHJIOBaHHME JIMIA, He JocTuruiero 14 ner;

M3HACWIOBAHME JINIA, HE JocTHrIIero 14 e, nu-
1IOM, KOTOPOE B MIPOIILUIOM YK€ OBLIO OCYKICHO 3a CO-
BEPUICHNUC N3HACUJIIOBAHUA.

MoTuB, 0 KOTOPOMY COBEpIICHO H3HACHIIOBaA-
HUe, /U KBaIH(UKAIUY NPECTYIUICHHS POJHM HE WI-
paer.

C‘II/ITaeTCH, YTO yrposa ipuMEHCHU HAaCWUJINA IIPpU
COBCPUICHUN H3HACHUJIOBAHUA HMECT MECTO JIMIIbL B
CITyqasiX, €CIIH ¢ IIOMOIIBIO Hee MPECTYMHUK TOAABIIAI
CONPOTHUBIICHHE KEPTBBI, U OHA UMEIIa PeaJbHBIC OCHO-
BaHMS OITacaThCsl IPUBEICHUS 3TON YTPO3bI B UCTIOTHE-
HHE.

Tak, ecii MPeCTyIHUK NPH COBEPIICHNUH N3HACH-
JIOBAHMS CIIOBaMH TIPUTPO3UT TIOTEpPIICBIIECH yOMi-
CTBOM, TO MOXXHO C YBEPEHHOCTBIO CKa3aTh, 4TO B
OONBIIMHCTBE CIIy4aeB JaHHOE 00CTOATEIBCTBO CYA HE
PacIeHUT Kak yrpo3y npuMmeHneHus Hacunus [10].

I'pynnoBbIM M3HACWIOBAaHUEM IPU3HAETCA Yyda-
CTHUC HECKOJIbKNX BUHOBHBIX B J€IHUHN, HAIIPABJICHHOM
MIPOTUB CBOOOJIBI XEHIIWHBI OTHOCHTEIHHO BBHIOOpA
MapTHEpa B CEKCyalbHOM IrtaHe. st kBamupuKannu
MIPECTYIIIICHUsI KaK IPYIIIIOBOTO H3HACUIIOBAHUS TPEOy-
eTcsl, 9TOOBI BCE YYaCTHUKU MOHMMAJIN MPOTHBOIPAB-
HOCTb U BpeJl, KOTOPbIe NPUYUHSIETCS HHTEpecaM JKeH-
IIMHBL.

Crout 00paTUTh BHUMAaHHE, KOTJa pedyb HIET O
COBECPUICHUHN pacCMaTpUBaAEMOT0O JACIHUA B OAUHOYKY,
TO Cy6’beKTOM MOXET BBICTYIIATh TOJIBKO JIMIIO MYXK-
ckoro mona. Ecim roBopuTh 0 TpyIe, TO B €¢ COCTaB
MOXET BKIIOYAThCA KXCHIIWHA, IIPU I3TOM OAWH U3
YYaCTHUKOB JIOJDKEH OBITh MYKYMHOW, KOTOPBIHA CIO-
cO0EH COBEPIINTH ITOJIOBOH aKT.

I'pynma omnpexenseTcs Kak 0OIHOCTS JIIOJEH, KO-
TOpast 00pa3oBaHa CIIOHTAHHO WM UMEET yCTOWYNBBIN
xapaktep. OObeIMHSIOTCS YYaCTHUKH 110 HHTEpPEcaM 1
C olpeeNieHHON LeNblo. DTO 3HAYUT, YTO €AUHBIA HH-
Tepec HECKOJbKHX JIML, HAallPaBJIEHHbBIH Ha U3HACHIIO-
BAaHUC JKCHINUHBI JOCTATOYCH AJIA O6’be}II/IHeHI/I$[ B
TpyIminy.

MoOTHBEI M L€JH, KOTOPBIMH PYKOBOJCTBYETCS
KaX[JbIH, MOTYT Pa3HHUTHCS, HAIIPUMED:
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YIIOBJICTBOPHUTH CEKCYAIbHBIC MOTPEOHOCTH; IO-
JYYUTh MOPAJIbHOC YIOBJICTBOPEHHE MPH BHJC TOTO,
KaK CTpaJaeT MoTepIeBIIas;

YHHU3HUTH JKCHIUHY 10 MPUYUHE MECTH, JJIs TUC-
KPCIUTAIINH; JKETaHUE TOJNYYUTh PACIOJIOXKCHUC JIU-
Jiepa TPy U [Ipodee.

Cayuait u3 npaktukd. bern nocrasier B UBC ro-
poxa Mockssl o okpyry CBAO myxunHa Bo3pacrta 34
JIeT, KOTOPBIH OBLT 3a/1epKaH 1O MTOIO03PEHHUI0 B H3HA-
CHJIOBAHWH XKeHITUHEI rpaxnankd HH. B Teuennn 24
4acoB OBLIO yKe IPeIBbABICHO OOBUHEHNE B N3HACHIIO-
BaHUM MOCMY IMOJ3aIIIUTHOMY, B aTbHCHIIIEM OH OBLI
JIOCTABJIICH B  CICACTBCHHBI W30JATOp ToOpoja
Mockabl. JI0JI’KEH OTMETHUTB YTO COCTAB MPECTYIICHUS
W3HAYaJIbHO OTCYTCTBOBAJI, TaK KaK OOBHHEHHE OBLIO
MPEIBSBICHO TOJILKO Ha TOM OCHOBAHHUH TOTO, YTO TO-
TEpIICBIIIas OMO3HAA MOETO MOI3aIUTHOTO.

JloIDKeH OTMETHTh YTO B JTAHHOM IIPECTYIUICHUU
CYIIECTBEHHBIX JOKA3aTEIECTB OOBHHEHIE HE CMOTIIO
MPEIbIBUTh, TaK KaK HE OBLIO MPOBEACHO HHU KaKHUX
SKCIEPTU3 IO YCTAHOBICHHUIO (PaKTa W3HACHIIOBAHUS
MOHMM MOJ3alIUTHBIM MNoTepnenuie rpaxganku HH.
CBujeTesieii o TaHHOMY ey Takke He 0bu10. Criebl
HaCHUJIUA Ha HOTepHeBHIeﬁ TOXKE OTCYTCTBOBAJIHU.

Hanowmnro, uro uzHacunoBanue cT.131 4.1 YK PD
MOJIOBOE CHOIIICHUE C IPUMEHEHUEM HACHIIHSI JTUOO HC-
MOJIb30BaHUE OECIIOMOIIHOTO COCTOSHHS MOTEPIICB-
meif. Co cJ0B MOTepHeBIIeil Mog03peBacMblil SKOOBI
MO3HAKOMHUJICS C Hell B Kade Imocje 4ero, Koraa OHH
CEJIN B MAIIIIHY MOETO MOI3aIIUTHOTO OH €€ M3HACHIIO-
BaJI C MPUMCHEHUEM HACHIIHSL.

AJZIBOKAT BBISICHUJ B KaKOW TOJIMKIMHUKE MO
MOI3AIIUTHBIN COCTOSUT HA y4eTe M KCTaTH MO Mo/3a-
IIMTHBIA yposkeHel roposia MOCKBEI U OH COCTOSIT Ha
y4deTe B IaHHOH MOJHUKIUHKUKE C ISTCTBA. AJIBOKAT 3a-
MPOCHJI BBIMMUCKU U3 ME. KapThl [I0J03PEBACMOT0 IS
MPEIbSBICHUS CYTY.

Ha nepBom cyne6HOM 3aceaHuu CyJ] pacCMOTpE
TMOJIaHHBIC aIBOKATOM BCC BBIIMMCKH U3 ME/I. KapThl MO-
€ro TMOJ3aIIUTHOTO W MOTPe0OBaI MOETO IMOJ3aIlINT-
HOTO TPHUCIYCTUTHh IITaHBI YTO BO3MOXKHO ITOCTaBUT
KOHEI[ B YTOJIOBHOM JIeJie B OTHOIIEHHH MOETO IMo/3a-
IIMTHOTO B €ro mois3y. [lociie Toro kak Mo# moja3a-
IIMTHBIA BBITIOJTHHUI TpeOOBaHUE Cyna OH OBLI OCBO-
00XIIeH 13 3aja cya.

[Ipu m3ydeHum uctopum OOJIE3HW MOZIO3peBac-
MOTO OBLIO BBISICHEHO, YTO, KOTJa eMy ObuTo 12 JieT oH
BMECTE CO CBOMM APYTI'OM IMOAHAJIMCH HA KPBINTY BaroHa
AJIEKTPONOE3/a /ISl TOro, YTOObI 00pe3aTh U B Iallb-
HEHIlIEeM CAaTh YepHBIN MeTail1 Ha MeTasuiosnoM. Korna
OHH TIBITAJICS 00pe3aTh 3JICKTPOJHHHUHN DJICKTPOIOE31a
€ro yIapwio TOKOM, H OH B KpaifHe TSKEIOM COCTOS-
HUH OBLT JJOCTAaBIICH B peaHUMAIlno. Bpauu koHCcTaTH-
poBaiu (akT TOTO YTO y IMOJIO3PEBAEMOro OOropenn
MOJIOBEIC OPTaHbl M HEKOTOPhIE BHYTPEHHUE OPraHbl U
B CBSI3M C 3TUM BpayaMu OBLIO IPUHSITO PEHICHUE aM-
MyTUPOBATh TOJOBBIE OpraHbl. 1 cormacHo JaHHOMY
(hakTy o03peBaeMbIil OBLT OCBOOOXKICH M3 3aj1a cy/ia
TaK Kak B ctaTbe 131 4.1 00sA3aTeIbHBIM 3JIEMEHTOM B
nanHoMm — mpectymiennn — sBisiercs  [IOJIOBOE
CHOIIIEHUME- BBeneHne My»XCKOTO TTOJIOBOTO WICHA

BO BJIarajIMIIE >KCHIIMHBI. A TaK Kak y Ioj03peBae-
MOTO MOJIOBOI WIEH OTCYTCTBOBAJ, OH HE MOT COBEp-
LIaTh JJAHHOE MPECTYIICHHUE.

ITpunsatseiit B 1996 roay HelHe aeiicTByronmid YK
P® npenycmaTpuBaeT OTBETCTBEHHOCTh 32 U3HACHUIIO-
BaHUe CT. 131, KOTOpas HapsAy C YETHIPHEMS APYTUMHU
CMEXHBIMH COCTaBaMU 00pa3yeT IIaBy NpecTYIUICHU
NIPOTUB IOJIOBOM HENMPUKOCHOBEHHOCTH U IIOJOBOM
CBOOO/IBI INYHOCTH.

o manaemv MBJT P®, B 2018 roxy Obu10 3adpuK-
CHpOBaHO Ooyiee 3 THICAY CIydacB M3HACHIOBAHUHA
MOKYIIEHU!I Ha W3HACUJIOBaHUE, OJHAKO B JEHCTBU-
TEJIBHOCTU TIPECTYNJEHHUE COBEPUIAETCS HAaMHOIO
yamie. OOBSICHAETCS 3TO TEM, YTO MHOTHE YKEPTBBI U3-
HACWJIOBAHUS 1O Pa3JIMYHBIM MPUYMHAM (Yalle BCEro
M3-3a CThIA, YyBCTBA M030pa) HE CIELIAaT 3asiBIATh O
MIPECTYIJICHUH U 00paIlaThCsl B IPABOOXPAHUTEIbHBIE
oprassl [9].

PaccmoTpuM cocTaB mpocTOro M3HACHIIOBAHUSA IO
4.1 c1.131 YK P®, He coaep:Kaluii OTATOIIAFOIINX 00-
CTOSITEIIBCTB!

1. BumoBoil 00BekT: mojoBasg cBOOOmAa KEH-
uHEL. Ecnu peds uaeT o HeCOBEpIICHHOJETHUX Je-
BYIIIKaX, TO 00BEKTOM OyIET MX M0JI0Basi HEIPUKOCHO-
BEHHOCTb. PonoBoi 00BekT: nuuHOCTh. COOTBET-
CTBEHHO, cTaThi «lI3HacuIOBaHHE» HAXOIUTCA B
pasnene «lIpecTyruieHust MPOTHB JIMUHOCTHY, B IJIaBe
«IIpecTynueHus NpOTUB MOJIOBOM HEIPUKOCHOBEHHO-
CTH U TIOJIOBOH CBOOOIBI THIHOCTI.

2. OObeKTHBHAs CTOPOHA: TIOJIOBAS CBSI3b C JKCH-
[IMHOM ¢ MPHIMEHEHUEM HacHIHs (YTPpo30ii ero nprme-
HEHUs), JTHOO C WUCTIOJIh30BaHUEM OECIIOMOIIHOTO CO-
CTOSHUSI KCPTBBL. YTpO3a JOJDKHA BOCIPUHHMATHCS
JKCHIITITHOM peabHO, OHa MOXKET OBITh aJpecOoBaHa KaKk
CaMo KepPTBE, TaK U €€ OIM3KUM.

3. CyObeKT: JUI0 MYXCKOTO I0Ja, JTOCTHUTIIEES
YeThIpHAALIATHIIETHETO BO3pacTa.

4. CyObexkTHBHas CTOPOHA: TPSAMOW yMBICEIN.
IIpy HeM mNpecTymHUK OCO3HAeT MPOTHBOIPABHOCTH
CBOETO TIOBE/ICHUS, HO, TEM HE MEHee, Bce paBHO Iepe-
CTyIaeT Yepe3 3aKOH.

Wznacunmosanue no cr.131 YK P® moxker ObiTh
COBEpIIEHO NPU OTATYAIOMIUX OOCTOSTENBCTBAX, YCHU-
JUBAIOIINX BUHY MPECTYMHUKA. Tak, K TAKAM OTsr4a-
IONIMM  00CTOSITENCTBAM, IPEAYCMOTPEHHBIM 4.2-4
paccMaTpuBaeMoil CTaTbu, OTHOCSTCS:

TPYTIIOBOH XapakTep ACSHUA; yTpo3a YOUHCTBOM
(mMpUYMHEHNEM TSDKKOTO BpEZa 3J0POBBIO), & PAaBHO H
ocobasi )KeCTOKOCTh, NMPOSBICHHAS 110 OTHOIIEHUIO K
JKEPTBE WJIN €€ OJIN3KUM;

3apakeHHe KEPTBB BEHEPHUECKUMH 3a00I€BaHHU-
SIMH, HECOBEPILIEHHOIETHUI BO3pAcCT JKEPTBBI;

HNPUYMHEHHUE >KEePTBE TSKKOTO Bpela 370POBBIO
(manpumep, 3apaxenue BHY-undexnueit). rudensb
JKEPTBBI IO HEOCTOPO)KHOCTH IPECTYITHHKA;

MaJoJeTHHH (10 14 J1eT) BOo3pacT *KepTBBI.

OTMeTHM, 4TO Hanbosee TSHKKUM KBaTH(OUIHMPY-
IOIIAM TPU3HAKOM SIBJISIETCS TOBTOPHOE M3HACHIIOBA-
HHUE MaJIOJIETHEr0 pebeHKa, eCIT BHHOBHBIN paHee O
OCYXJICH 3a aHAJIOTHYHOE MpecTyIuIeHue [8].

Haxkazanme 3a m3nacmioBanue 1o 4.1 ct.131 YK
P® - ot 3 mo 6 net ymmenus ceodoapl. [1pu Hammanm
OTSTYAIOMIMX OOCTOSTENbCTB, HaKa3aHWE, KOHEYHO,
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ycunuBaercs. Tak, HalpuMep, IPyNIoBOe H3HACUIIOBA-
HUe Haka3biBaeTcs 4-10 rogamMu JTUIICHUST CBOOOBI, a
32 TIOBTOPHOE HACHJILCTBEHHOE MOJIOBOE CHOILICHUE C
HECOBEPUICHHOJETHEE BUHOBHOE JIMIIO MOXET MOIy-
YUTh U MOKU3HEHHBIHN CPOK.

Ho nasaeiM CynebHoro nemaprameHTa mpu BC
P®, 8 2018 roxy 3a m3HacmwioBanue mo 4.1 cr.131 YK
P® Obw10 ocyxaeHo 789 4enmoBeK, CaMBIM «ITOITYIISIP-
HBIM» HaKa3aHHEM CTaJl0 TIOMEIICHHE B KOJOHHUIO Ha
cpok ot 3 mo 5 met. [IpumedarensHo, uTo 149 yemosek
TIOJTYYIHIIN YCIIOBHBIE CPOKH.

JlocTaTouHO 4YacTO M3HACHIIOBAHUE «COIMPOBOXK-
JIAI0T» JApYyTue MpecTyIuieHus. B aToM cinyyae Hakasa-
HUE BUHOBHOE JIUIO OyIeT HECTH Cpa3y MO HECKOJb-
kuM craThsiM YK PO. IIpuBenemM peanbHble IPUMEPEL.

B utone 2018 roaa xutens bepe3nukos, ynorpe-
OMBIIIHIT AJIKOTOJTh, H3HACKIIOBAI, @ 3aTeM yout 16-1et-
HIOIO mIKoNbHUIYY. CyIl MOCYUTAaN, 9TO YOHICTBO Jie-
BYIIKHA OBUIO COBEPIICHO OCO3HAHHO W IIEJICHAIPaB-
JICHHO, TI03TOMY BHHOBHOE IO HEOOXOIUMO
MpUBJIEYb 110 1BYM cTaThsiM — c¢T.105 YK PO u 131 YK
P®. B urore npecTynHHMK MOJYYMI MOXU3HEHHBIN
CPOK: KpOME TOTO, €ro 00s3ajH BBIJIATUTH M0 5 MIIH
pyOsieii B KauecTBE MOpPAbHOW KOMIICHCAIIMU KaX-
JIOMY POJUTEIIFO MOTHOIICH.

B 2018 roxy B TBepckoii 0061acTi My»K4rHa U3HA-
CHJIOBAJI HECOBEPILICHHOJIETHIOIO JIEBYIIKY, a 3aTeM 3a-
opan y Hee tenedon. Cya mpu3Ham MYy>XYHHY BHHOB-
HBIM B COBEpPIICHHUHU NIBYX IPECTYIUICHUH — «Tpadex»
(ct1.161 YK P®) u «u3HacunoBanue» (ct.131 YK PD).
B pesynpraTe BHHOBHOE JHIIO OBLIO TIOMEIIEHO B KO-
JIOHHIO Ha 12,5 jieT ¢ mocneayoluM OrpaHuYeHHEM
cBoOoOIbI Ha 1 rox.

IBoe xwurenerr Kamyxckoit obmactu B 2017 romy
COBEpPINIIN HAMaJCHUE HAa CTYJACHTKY, HISAIIYIO C 3a-
Hatuil. Ilocne MpoOAOIKUTENBHOrO HWCTA3aHUA Je-
BYIIKH MPECTYMHUKH M3HACHIOBAIA CBOIO KEPTBY, a
3atem yownu. Cyn mpUTrOBOPWII UX BUHOBHBIMU B CO-
BEPLICHUN TIPECTYMJICHUH, MPEIyCMOTPEHHBIX CT.162
YK PD («pazboity), ct.105 YK PD («yOuiictBOo») 1
ct.131 YK PO («u3HacwiioBaHWE») M HA3HAYMI HaKa-
3aHue B Buze 19 aer kononuu. Kpome Toro, B kauectse
KOMIICHCAIIMH MOPAIBEHOTO Bpela cyl 00s3a] BUHOB-
HBIX BBIIUIATUTH POJCTBEHHHKAM IOTHOMIEH 3 MITH
pyb6neii [5].

3a coBepIIeHNEe HACHIILCTBEHHBIX JEHCTBHHA CEK-
CyaJIbHOTO XapakTepa MPOTHUB JKSHITUHBI MPEITyCMOT-
PEHO TIOpEMHOE 3aKII0YeHHE Ha CPOK: OT 3 70 6 jer
TropbMa Irpo3UT MPECTYMHUKY, €CIIH OH COBEPIITUII 3710~
JiesstHrue B OMMHOUKY. OT 4 110 10 et B naHHOM citydae
3aKJIFOYCHNAE TIPEAYCMOTPEHO, €CIH TPECTYyIUICHHE
OBLIO COBEPIICHO TPYIION JTUIl. AHAJOTHYHOE HAaKa3a-
HUE MOXET MPUMEHSTHCS, €CIH OBUIH YIpo3bl yOWii-
CTBA, HAHECEHMs 3JI0POBBIO MOCTPaJaBIIEH TIKKOTO
Bpena. Takxke Takas CaHKIHUsS OyIeT onpeiesicHa, ecii
CYJI COUTET, YTO NPECTYIUIEHHE COBEPIAIIOCH C 0CO00H
JKECTOKOCTBIO. OT 8 110 15 net eciiv JeHCTBUS HACUIIb-
CTBEHHOTO XapakTepa ObUIM MPUMEHEHBI K KEepTBE, HE
nocturiiei 18 ner. Takoit ke CpoOK AIOT, €CIIU 37[0PO-
BBIO TIOCTPAJaBIeH OblI HAHECEH TSHKKHMA Bpes, ee 3a-
paswm BUY, mactynuimu apyrue TSKKHE TOCIHeN-
ctBust. CyIbsi IPUMET pemIeHNe, OIEHIB COBOKYITHOCTh

HUMEIOLINXCS 0Ka3aTeNbCTB. TONBKO ONBITHBIN aJBO-
KaT CMOJXET I10100paTh JI0Ka3aTelbCTBA, MO3BOJISIO-
IIM€ BBICTPOUTH NPABUIILHYIO JINHUIO 3aIHUTHI.

J11s1 BBIHECEHUS! IPUTOBOPA HEIOCTATOYHO OJIHUX
NIOKa3aHUI [TOTEPIICBUICH WU CBUIETENICH.

B 3axmoueHne ciexyer cka3aTh Imapy CIOB O MO-
KyIICHNH Ha n3HacwioBaHue. IlokymieHne He cneayeT
ITyTaTh CO CMEXHBIMH COCTaBaMH PAacCMaTPHUBAEMOTO
MIPECTYIJICHUs], HAPUMEp, C JEHCTBHAMH CEKCyalb-
HOTO xapakrepa. Bmecte ¢ 3TuM, He cienyer 3a0bIBaTh
0 TaKOM HOHSTHH, KaK «100pOBOJILHBIH OTKa3», TO €CTh
OOBHHSIEMOE JIMIIO IO0OPOBOJBHO O MOMEHTa OCY-
LIECTBJICHUS MOJIOBOTO aKTa OTKAa3aJoCch OT AajbHEH-
IIMX JICHCTBUH, MOHMMAas MPECTYIHOCTh CBOETO IIO-
cTynka. IIpu 3ToM eciau BMHOBHOE JIMIO NPOCTO HE
CMOTJIO HayaTh IOJOBOM aKkT B CHIy (PU3NYECKON He-
CIIOCOOHOCTH €r0 OCYILECTBIICHHS WITH )K€ BCIICJCTBUE
BMEIIATENECTBA TPETHUX JIMI, TO MOZOOHOE HHKAaK
HEnb3s1 Ha3BaTh TOOPOBOJIBHBIM OTKAa30M, & CIEIyeT
paccMaTpuBaTh Kak IMOKYIICHHE Ha M3HACHIOBAHHE.
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Annomauusn:

B cmamwe pacemampuearomcs OCHO8Hble HANPpAaeslenHusl COBEPULEHCMBOBAHUS qbuHchoeozZ oessmeibHoOCmu
eocy()apcmea Ha pecuOHAIbHOM YPOBHE 68 UX CB6A3U CO cmpamecudeCKumu yeisimu u saoavamu paseumus Poccuii-
ckoui @edepayuu. Kpome mozo, eviasnaiomcs Kirouegble 0COOEHHOCMU NOCMPOeHUs: 3PGeKmunol mooenu
ynpaeienusd pecuOHadl1bHbIMU unHchaMu, ommedaronmcsia OCHOBHblE I’lp06jl€fl/lbl U nomeHyudalbHvle no3umuervle
aghexmul npumMeHeHUss MOHUMOPUH2A U OYEHKU KAYeCmed YRpasieHus pecuoHaIbHbIMU (QUHAHCAMU.

Abstract:

The present article reviews the major directions of improving of the state financial performance at regional
level in accordance with state policy-related goals and objectives. Besides, characteristic features of effective
model of regional public financial management and perspective positive effects of monitoring and assessing the
quality of regional public financial management are identified.

Knrouesvie cnosa: Gpunancowiil MeHeoNcCMeHm 8 20CyOapCmMEeHHOM CeKmope,; NOGblileHUe Kauyecmea Qu-
HAHC0B020 MeHe()mcmeHma; d)uHchoeaﬂ deﬂmeﬂbHOCWZb, pecuoHalbHvle ¢uHaHCbl, OYeHKa Kxadecmea ynpaejienus
pPecUOHATbHbIMU (])uHchaMM.

Keywords: financial management in public sector; improving the quality of public financial management;

regional finance; monitoring and assessing the quality of regional public financial management.

C npaBOBOI TOYKH 3pEHHsI PABEHCTBO CyOHEKTOB
(enepaTHBHOTO TOCYIapcTBA IPOSIBISETCS B TOM
gucie B ydeTe AudepeHnranid uX ypOBHS COIH-
AIBHO-?KOHOMHYECKOTO Pa3BUTHS, a TAKXKE UX TePpHU-
TopuansHON crermdukn. [lanHBIe (QaKTOPHI 3HAYH-
TEJNBHO BIHSAIOT HA YPOBEHBH OIOKETHOI oOecredeH-
HOCTH CyO(denepanbHbIX eIUHUL], TPEOYIOT BHUMAHUS
MIPY TIOCTPOCHNUHN OFOKETHOM MOTUTHKH T'OCYAapCTBa,
OJTHAKO B CHJIy CBOEW OOBEKTHBHOW NPHUPOABI OTPH-
[AlOT 1eJ1eCO00Pa3HOCTh €IMHOrO INa0JIOHHOTO IT0J-
X0/1a K (PMHAHCOBOM NEATeIbHOCTH cyObekToB. B aT0i
CBSI3M JIOTMYHO 3aKJIOYMTh, YTO ILIEIEBOH OCOOEHHO-
CTBIO (pOPMHUPOBAHMS NPABOBOM CHCTEMBI 3(H(PEKTHUB-
HOT'O M CIIPaBeJIMBOTO YIPaBJICHUS ITyOINYHBIMU (u-
HAaHCaMHU Ha PETHOHAJILHOM ypOBHE OyJeT obecriede-
HHE TIPaBOBOTO pAaBEHCTBa CyOBEKTOB Poccuiickoit
®denepanun.

Taxum 00pa3oM, OPUCHTHPOM IOBBIIICHUS Kade-
CTBa YNpPAaBICHUS PErMOHAIBHBIMM (PUHAHCAMHU IOII-

KEH CTaTh OOBEKTHBHO IH(PepeHINPOBAHHBIN MO~
XOJ] 4€TKO OTrPaHMYEHHOrO0 NPaBOBBIMU TpaHHIIAMU
(bMHAHCOBOTO YIPaBICHUSA. AHAIN3 IPOTPAMMHBIX J0-
KYMEHTOB B OI0JKETHOH cpepe MoATBEPKIACT JaHHOE
MTOJIOKEHHE W TTO3BOJISICT B paMKaxX JaHHOM CTaThH CHe-
JIaTh KPaTKUH BBIBOJ 00 OCHOBHBIX TEHACHIIUSIX U IIPO-
O0rmemMax B PErmoOHAIHHOM (DMHAHCOBOM YIIPaBJIICHHU.
Hanpuwmep, B Konnenmun nossimeHus 3¢ ¢hexTUBHO-
CTH OIODKETHBIX pacxoaoB B 2019 - 2024 romax oT™e-
YaeTcs, YTO HEOOXOAMMO YTOYHEHHE pasrpaHUUYCHHUS
TIOJTHOMOYHH MEXITy ITyOJIMYHO-TIPaBOBBIMU 00pa30Ba-
HUSIMU (C COOTBETCTBYIOIIMMH YTOUHEHUSIMU HUX (QH-
HAHCOBOT'O O0ECIICUCHHS M Pa3TpaHUIEHUEM JIOXO0B
MEXIy OroJKEeTaMu), BBEJJCHUE HHCTPYMEHTOB CTHMY-
JIMpoBaHusl CyObekTOoB P®D, obecreuMBarOmuX MpH-
pOCT HAJIOTOBOTO MOTEHIIMANA, POBEIEHNE MHBEHTA-
pH3alyN PETYINPYIOMETO BO3ACHCTBHA (peaepatbHBIX
MIPABOBBIX aKTOB, KACAIOMINXCS MPEIOCTABICHUS MEX-
6romkeTHBIX TpaHchepTos [2]. B [Ipoekte bromxkeTHoi
ctparerun Poccuiickoit ®epepauuu Ha nepuoa 10
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2030 roxa 3aaueit pa3BUTHs OIOXKETHBIX OTHOILCHUH
SIBIISICTCA MOBBILIEHUE IPEICKA3yeMOCTHU U MIPO3PAvHO-
CTH NPUHIUIOB U MEXaHU3MOB (POPMUPOBAHUS U pac-
npesieNieHuss MeKOI0PKETHBIX TpaHcdepToB. KoHuen-
Ut

JONTOCPOYHOTO COLUATBHO-I)KOHOMHUYECKOTO Pa3BH-
tus Poccuiickoit @eneparun vHa nepuon xo 2020 roxa
MPEAIoaraeT MOBHIICHHE Ka4ecTBa (PMHAHCOBOTO Me-
HEDKMCHTA B PETHOHAX 4epe3 HEMPEPBIBHYIO KOOPIH-
HAIMIO TIPEJOCTABIICHIS MEXOI0KETHBIX TpaHChep-
TOB ¢ 3((EeKTUBHOCTHIO pEaM3alii PETHOHATBHBIX
MpOTrpaMM pa3BUTHUS OTpacieil, Ha KOTOpble 3TU TPAHC-
(epThI MPEAOCTABISIOTCS, a TAKXKE C OCYLIECTBICHHEM
opraHamu BiacTu cyonrekToB Poccuiickoit denepanuu
UHBIX MEPOINPUITHUH, CBA3AHHBIX C IPOBEICHUEM pe-
¢dopm B Tex i uHBIX chepax [3].

Kpome Toro, cymecTByeT rocyrapcTBeHHas MIpo-
rpamMa «Pa3Butne QenepaTuBHBIX OTHOIICHHN M CO-
3/1aHne yCIOBHH 17151 3 (HEeKTHBHOTO N OTBETCTBEHHOTO
YIPaBICHUSI PETHOHATIBHBIMH WM MYHHIWIAIBHBIMHU
(mHAHCAMM», YTB. MOCTaHOBJIEHHEM [IpaBuTEnbCTBA
ot 18 mas 2016 roga Ne445, 0CHOBHOH LIENBIO KOTOPOH
SIBJIAETCS COJEUCTBUE YCTOMYMBOMY HCIIOJIHEHUIO
6romxeToB cyorekToB Poccuiickoit denepanuu u mno-
BBIIICHUIO KauecTBa YIIPABICHUS TOCYNapCTBEHHBIMU
(unancamu cyobexToB Poccuiickoit denepanyu 1 My-
HULOUNAJIbHBIMU (uHaHcamu [4]. Takum oOpa3om, Bo-
MPOCHI OIOPKETHOH YCTOHUHMBOCTH CYOBEKTOB (penepa-
IIH TPHOOPENH B TIOCIIETHHUE TOIbI 0COOCHHYIO 3HAYH-
MOCTb [6].

B menom, moBos KpaTKuil aHAIN3 CONEPKAHMS
JAHHBIX JOKYMEHTOB K JIOTHYECKOMY 3aBEpIICHHIO,
MOXHO CJIeNIaTh BBIBOJ, YTO €IIe OHOW 0COOEHHOCTHIO
TIOBBIIIEHHS Ka4ecTBa (PMHAHCOBOTO MEHE/KMEHTA Ha
pEernoHANBHOM YpOBHE OyIyT J1Ba HAIPaBJICHUS IIPABO-
BOTO BO3JEHCTBHA: COOTBETCTBEHHO, Ha KadecTBO
yrpaBieHus (PMHAHCAMHU «BHYTPH» CyOBeKTa (enepa-
I[MH, ¥ Ha NPOIYKTUBHBIC OTHOIIECHHUS MEXITy ITyO-
JIMYHO-TIPaBOBBIMH  00pa30BaHUSAMH OTHOCHTEIHHO
6ropkeTHOrO Tporecca. Ilpm 3TomM abcomoTHO odYe-
BHUJIHO, YTO J[Ba 9THX HANpaBJIEHUsI B3aUMOCBSI3aHbI U
B3aUMOOOYCIIaBIMBAIOT APYT APYTa (BO BCIKOM CIydae
JIOJIXKHBI).

Ecmun oOpatuThcss K mHEpBOMY M3 Ha3BaHHBIX
HaNpaBJIeHUH, TO CTOUT paccMoTpers [Ipukaz Mun-
¢una Poccuu ot 03.12.2010 Ne 552 «O mopsiake ocy-
IIECTBJICEHUS] MOHUTOPUHTA U OLICHKU KauecTBa yIpaB-
JIeHWs perHoHanbHeIMU (puHaHcamm» [1]. B cooTset-
BUU C JIaHHBIM IIPUKAa30M CYIIECTBYIOT CIIEIyIOIIHE
ACTIEKTBI YNpPaBJICHUS PETHOHAIBHBIMU (PMHAHCAMHU B
cyorpexrax Poccuiickoit @eneparym, Mo KOTOpEIM (op-
MUPYIOTCS HAalPaBJICHHUS] OLIEHKH KadyecTBa (pUHAHCO-
BOT'O MEHEJDKMEHTa CyOhEKTOB!

1) OroKeTHOE MIIAHUPOBAHKE;

2) UCTIOJTHEHHE OFOJIKETA;

3) ynpaBieHne rocyAapCTBEHHBIM JIOJITOM;

4) ¢uHaHCOBBIE B3aMMOOTHOIICHUSI C MYHHIIHU-
MaJbHBIMU 00pa30BaHUAMY;

5) ympaBieHHEe TOCYJapCTBEHHOW COOCTBEHHO-
CTBIO M OKa3aHHUE TOCYIapPCTBEHHBIX YCIIYT;

6) IPO3PaYHOCTh OIOHKETHOTO MPOIIEcca;

7) BeinosnHenue ykazo [Ipesuaenra Poccuiickoit
®enepanuu Mmeercs B BUy BbInoaHeHue yka3oB [Ipe-
sunenta Poccuiickoit ®enepaumu ot 7 mas 2012 r.;
Vkasa IIpesunenra Poccuiickoii denepanuu or 7 Mas
2018 r. N 204 "O HaMoHaJIbHBIX LENAX U CTpaTernye-
CKHX 3ajadax pa3BuTus Poccuiickoii ®epepanuu Ha
mepront 10 2024 roga". AceKT, KacalomHiACs BBIIIOJ-
HeHus yka3oB [Ipesunenra, BeeneH B utone 2019 roxa.

DopMaNBHBIM PE3yIbTATOM MPUMEHEHUS METO-
VKW OIIEHKH KadecTBA YNPABICHHUS PETHOHATBHBIMHU
(uHAHCAMU SBIIETCS MTOTOBAsi OIIEHKA KadecTBa (hu-
HAHCOBOTO yIpaBiieHUs! B cyObekTe. OHa B CBOIO OYe-
penb MMOKa3bIBaeT CPAaBHUTEIbHBIH YPOBEHb (pHHAHCO-
BOr0 MEHE/PKMEHTa B PErHOHE B pa3pes3e MHBIX, B TOM
YHCIIe COMOCTaBUMEBIX, CyObekToB PD, a Tarke mo3Bo-
JISIET OLICHUTH B LIEJIOM TEKYII[H€ UTOTH U IIEPCHEKTUBBI
OCYILECTBIICHHUS TOCYIapCTBEHHOH BIAaCTH HAa YpOBHE
pernoHa. HeynnmBuTENbHO, 4TO Cpequ HWHANKATOPOB,
XapaKTepU3yIOUIUX  YPOBEHb  T'OCYAAPCTBEHHOTO
YIpaBIICHUS €CTh KaK TAKNE, KOTOPHIC SIBISIFOTCS] YHCTO
MIOKa3aTeIsIMA  OIOJKETHBIMH JIESITENBHOCTH (HANpH-
Mep, XapaKTepU3yIOINe Ka4ecTBO OFOJDKETHOTO IIja-
HUPOBaHMUS, YNPaBICHUS TOCYAAPCTBEHHBIM JOJTOM),
TaK U OLEHUBAIOIIUMHU COLUATIBHBIN Pe3ylbTaT PEruo-
HaJILHOTO yIpaBJieHHs (HarpuMep, BhINOIHEHHE dee-
paNbHBIA MPOEKTOB, TPeOOBaHUI K CTPYKType rocy-
JAPCTBEHHOTO YIPABJIEHHS B CYOBEKTE).

B o61em oreHka M0O3BOJISET CAEIaTh BBIBOJ O J10-
CTH)KEHHH IIETIEBBIX 3HAYECHHUH 10 3aJaHHBIM WHANKA-
TOpaM, OJHAKO HE IPEAyCMaTPHBAET BO3MOXKHOCTH
OLICHUTDH peasbHylo «3(pexTnBHOCTE» (ITonpazymena-
eTcsl He JIOCTHIKEHHUE 3aIlIaHUPOBAaHHbIX MOKa3aTeseH,
a UX JIOCTH)KEHHE C MEHBIIINMH PECYPCaMH, WU C TEMHU
e pecypcaMu, HO B O0IbIIeM 00beMe. ) OCYIIeCTBIIe-
HUs OI0JKETHOTO Tpoliecca B peruone. [Ipu aTom mpo-
BOJMasd OLCHKa JOBOJIbHO KOMIUICKCHA, B TCOPUH
JOJDKHA CTUMYJIMPOBATh PYKOBOJCTBO U BECH allliapar
PETHOHAIBHOTO YNPaBICHUS Ka4eCTBEHHO OCYIECTB-
JIATH BO3JIOKCHHBIC ITOJITHOMOYHS, a TAKXKEC B IEPCIICK-
THBE MOXXET CIIy>KUTh OCHOBaHHEM IS IPUHATHS pe-
IeHnH 00 U3MEHEHNH XapakTepa M cyObeKTOB yIpaB-
neHnsi.  Takke — pe3ynbTaThl  ONEHKH  MOTYT
COZIHCTBOBATh Pa3MBIIUICHUIO 00 U3MEHEHHH MeXa-
HU3Ma TPUMEHEHUsI TaKUX (PMHAHCOBBIX MHCTPYMEH-
TOB, KaK OIOJDKETHBIH KPEIUT MM MEXOIIKeTHbIC
TpaHC(EPTHI, CIOCOOCTBOBATH PACTIPOCTPAHEHUIO TIPH
YCJIOBUM MPUEMIIEMOCTHU YCHICIIHBIX IMPAaKTUK OPraHu-
3a1uu OO PKETHON AESITeNLHOCTH B pernoHax. OTHaKo
CYIIECTBYET MHEHHE, YTO OIIEHKA Pe3yJIbTaTOB (pMHAH-
COBOI paboTHI HE OyAET JOCTATOYHO TIOCTOBEPHOU 0e3
aHaM3a ¥ 0000IIEH!US COCTOSHUS (PMHAHCOBOH IHCIIN-
IIHHBL B cyOBekTax P® [7]. BepostHo, Mo Mepe 3BO-
JIFOIIMY HOBBIX HHCTPYMEHTOB OFOJDKETHPOBaHMUS U3MeE-
HUTCS POJIb OLIEHKU KayecTBa yNpaBieHus: GUHaHCAMHU
OT BBINOJHEHUS YHCTO HHPOPMAIMOHHOHN (DYHKIIMH /10
(OpMHPOBaHUS €MHBIX HANPABJICHUH KaueCTBEHHOTO
Pa3BUTHSI MHCTPYMEHTOB YIpaBJICHUs (MHAHCAMH Ha
BCEX ypoBHsX [5, €.15].

Eme omauM monokuteabHbIM 3P PeKToM, KOTO-
PBIF MOKET JaTh NPUMEHEHUE CHCTEMBI OLICHKH Kade-
CTBa YNpPABICHUS PETHOHAIBHBIMU (DMHAHCAMH, SIBIIS-
€TCsl BBISIBIICHUE HE «IIPOOIEMHBIX» PETHOHOB, & «IIPO-
OneMHBIX» oOsacTedl ympaBieHUs (UHAHCAMU Ha
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perroHanbHOM ypoBHe. COBOKYITHOCTH OJHOTHITHBIX
OLIMOOK Pa3IMYHBIX CYOBEKTOB MO3BOJISIET CYAUTH 00
UX HECJIy4alHOM XapakTepe U JaeT OCHOBaHHE MoJia-
rath, 4YTO B CAMOM MeXaHu3Me (PMHAHCOBOM JesITENb-
HOCTH €CTh ONpeJielICHHas TPobJieMa U ee yCTpaHEHHUE
JIEXWT B IIPAaBOBOM II0JIE AEATEIBHOCTH (peaepanbHbIX
U pEeruoHAIbHBIX BiacTed. [ledcTByromui MOpsIoK
OLICHKHM KadecTBa YIPABICHUS PETHOHAIBHBIMU (u-
HaHCAMH MO3BOJISIET MTOBBIIIATH KAYECTBO OPTaHU3aINI
O¥0/DKETHOTO TIPOIIeCCa B PErMOHAX C y4eTOM 3aJaH-
HBIX HANpaBJICHUH Pa3BUTHA OIOKETHON CHCTEMEI,
NpUYEeM Ha OCHOBE COPEBHOBATEIHLHOTO MEXaHNU3Ma, T.
e. 0e3 HCIONB30BaHUSA CPEICTB (elepaTbHOTO OFOJI-
xerta [8, ¢. 20].

B 3akitoueHre MOXHO 0003HAYHTh, YTO MIPOLIECC
COBEpPLICHCTBOBAHUS MeXaHW3Ma (DUHAHCOBOW Jes-
TENILHOCTH Ha PErHMOHANLHOM YPOBHE HE IpeKparia-
eTcsi. MOHUTOPHUHT 1 OLICHKA KauecTBa YIPaBICHUS pe-
THOHAJIBHBIMU (PHHAHCAMH SIBJIAIOTCS TOJIBKO OJTHAM U3
MHO)KECTBA 3JIEMEHTOB ITOCTPOCHUS 3 (HEKTHBHOHN CH-
CTEMBI YIIPABIICHUS TOCY1apCTBOM. JlaHHBIC HampaBe-
HUS ¥ MHCTPYMEHTHI TOBBIIIEHHUS KauecTBa (PUHAHCO-
BOIO MEHEIDKMEHTa Ha PErMOHAJIbHOM YPOBHE B 00-
mEM BHJAC HAXOOAT CBOC OTPAXKCHUC B JOKYMCHTaX
CTPATErnueckoro IUNIAHUPOBAaHMS M TPEOYIOT CHCTEM-
HOTO U ACTAJIbHOT'O IPABOBOI'0 PETYJIUPOBAHMS.
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Kaxmpiii 4yenoBek He BHIUT CBOCH >KM3HH 0e3
KrHO. UmTaeTcs, 4To BHEpBbIE KMHO OBLIO TOKa3aHO
OpatbsimMu Jltombep. B To BpeMst kak KHHTA MPEICTaB-

Jsi1a U3 ce0sl JIECTHHUILY, TI0 KOTOPOH HY)KHO OBIJIO IO~
HUMaTbCs CaMHM, KuHemarorpad MpeaoCcTaBHi 3pH-
TeIo T, re pexuccep MOMOoraeT MoJHATHCS K Bep-
myHaM (aHTa3uu.
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KuHOMHyCTpHS NpoIia OrpOMHBIHA IIyTh, U Kak
OBl KTO HE COMHEBAJICSI KHHO >KHJIO U OyJeT mporBe-
TaTb. OJTHO U3 CaMBIX JJOCTYITHBIX pa3BJICYECHUH -TI0XO0]T
B KHHOTeatp. JItoau Bce TakKe CMOTPSAT HOBOCTH H Te-
JIEBU30p, HOBOE TOKOJIEHHE BCe OOJble MpeObIBacT B
3JIEKTPOHHON WH(POPMALIMOHHON cpeie, HO TOCYTOM B
Bupe FOTyOa winm KWHO, W OHH ceOs He OOIeINsIOoT.
VIMEHHO TO3TOMY KMHOMHIYCTPHS NPEICTABIACT U3
ce0s THTaHTCKYIO IIaT(hOopMy HE TOJIBKO IS IPOIBHU-
JKEHUSI [IEHHOCTEH, HO M €CTECTBEHHO JUIA 3apaldaTbiBa-
HUS JICHET.

B cootBerctBHU co cT. 1263 I'paxknanckoro Ko-
nekca Poccuiickoit denepary aBTOpaMu ayIMOBU3Y-
JIBHOTO NPOU3BEICHUS SIBISIIOTCS CLEHAPUCT, PEIKHC-
cep M KOMIIO3UTOp, KOTOPBI Hamucan MYy3bIKY IS
KUHO. B nanpHelmem kak mpaBuiio Ha OCHOBaHUH CIIe-
UAJIBHBIX JOTOBOPOB OHU IMEPECAAIOT CBOU HCKIIIOYU-
TENBHBIE IIPaBa, TO €CTh MpaBa PacloOpsDKaThCS U HC-
MOJTb30BATh MPOU3BEICHNS H3TOTOBUTEIIO Ay JHOBH3Y-
QIPHOTO  TIPOM3BENCHMS,  KOTOPBIM  SIBIISIETCS
npostocep. [Ipoatocep B CBOIO ouepenpb TaKkKe 3aKIIiO-
YaeT JIOTOBOPHI C JIMIAMH, yYacTBOBABIIMMH B IIPO-
Hecce CO3JaHusl KMHO, pe3yJIbTaTbl TBOPYECKOM mesi-
TEJIbHOCTU KOTOPBI BOLUIM COCTABHOM YacThl0 B
ayaAMOBH3yaJIbHOE Mpou3BeeHue. 1 koraa B HATMUum
UMeeTCsl 3aKOHUEHHBIH OOBEKT aBTOPCKOTO ITpaBa B
BUJIE TOTOBOrO (pribMa, MPOAIOCEp MOXKET MPOAOJI-
JKaTb 3aKjIo4aTrb AJOrOBOPBI i1 TOTO, yTOOBI DTOT
(uIBbM yBHIETH MAcCHI.

Kak mpaBmiio, 1OroBopsl B cdepe aBTOPCKOTO
npaBa JeJsITCS Ha CIeyIoIue:

1) JloroBop 00 OTYYXKICHUH HUCKIKOYHTEIBHOTO
IpaBa Ha MPOBEJICHNUE;

2) JoroBop UCKIHOYUTENBHO JINIICH3HY;

3) JIoroBOp HEMCKITIOYUTENLHOMN JTMIICH3HH.

JlaBaliTe BKpaTLe IPOiiieMcs 10 OCHOBHBIM I10JIO-
JKCHHUAM KaXXI0ro U3 HUX.

JoroBop 00 OTUYYXJIEHUH HCKIIOUUTEITHHOTO
npaBa Ha MPOU3BENIEHHE. JTO JOTOBOP, 10 KOTOPOMY
aBTOp, OO TpaBOOOIamATENh MEpeaacT I 00s3y-
eTcsl IepeaaTh NCKITIOYUTENILHOE ITPaBO Ha MPOHU3BEe-
HHE, B HallleM ciiydae (UIIbM, B TOJTHOM 00beMe.

CyOBexTsl goroBopa: 1) aBTop, nub0 mpaBooOIa-
Jareib, JM00 MHbIe (U3NYECKHE WIH IOPHIHYECKHE
JIMLIa, SBJISIONINECS €ro MpaBoNpeeMHUKaMHK; 2) hHU3H-
YCCKNE NI IOPUIANYECCKUC TN, KOTOPHIE CTAHOBATCA
NpUoOpeTaTessIMU 110 JIOTOBOPY.

IIpenmer norosopa. MckimouuTesbHOE NPaBoO Ha
(bubM, KOTOPOE B MOJHOM 00beMe HNEPEXOAUTH MPH-
obperaremto. CreayeT MOMHHUTH, YTO HEOTUYXIae-
MBIMH SIBIISIIOTCSI TIPaBO aBTOPCTBA, MPaBO JOCTYIIA,
MPaBO CIIEJOBAHMS.

®opma norosopa. J[oroBop 3akiro4aeTcs B MHUCh-
MeHHOH ¢opme. [lo oOmemy mpaBuily, JOrOBOpHI B
cdepe NCKyCcCTBA HE PETUCTPUPYETCSL.

SBnsiercst BO3ME3HBIM. XOTS HE HCKIIOUEHO 3a-
KJII0YeHne 0e3BO3ME3THOTO JI0T0BOpa 10 MOJIENH JI0-
roBOpa JAapeHus.

SIBnsieTcst B3aUMHBIM, TO €CTh JABYCTOPOHHE 00sI-
3BIBAOLINM.

VYcnoBusi TOIKHBI  COZEPKATh KOHKPETH3ALUIO
IpeaMeTa, TO €CTh Ha3BaHUE, KAHP MPOU3BEACHUS JH-
TepaTypsl U T.II.

[Tepen npontocepoM, OPraHU30BaABLINM CO3AaHUE
¢wibMa, CTOUT 3aja4a IO €ro KOMMEpPIHAaTH3alluu.
HMMeHHO MO3TOMY HPOIIOCEPY HYXKHO HMETh JIEl0 C
OTPOMHBIM KOJIMYECTBOM KOMITAHHM, U YACTO B Pa3HBIX
CTpaHax Mo MPOJBIKEHUIO (uiabma. EcTecTBeHHO, C
HUMH HYXXHO 3aKJTFOYaTh TOTOBOPHI U KaK MBI TIOHSITH
JUIICH3NOHHEIE B JAHHOM ClTydae HanOoJjee mpremIe-
MBI SIBIIICTCSI 3aKJIIOUEHHE JIUICH3HOHHBIX JIOTOBO-
POB. DTO TOTOBOPHI, KOTOPHIC MTO3BOJIAIOT 00J1aAaTEIIO
HCKITFOUYNTENFHOTO TpaBa — JHIEH3Wapy (Hampumep,
aBTOPY CIICHAPHS WIW MPOArOcepy GHIbMa) peaocTa-
BUTH JAPYrOW CTOPOHE — JIUIICH3UATY MPABO UCIOJIB30-
BaHUs MMPOU3BEJICHUS B ONIPECIICHHBIX Tpeeiiax.

[IpaBo ucmoaB30BaHUS O JTUIIEH3UOHHOMY JIOTO-
BOPY MOXET OBITh MPEIOCTABICHO 3KCKIIO3MBHO OJI-
HOMY JIUIY (MCKITFOYUTEIbHAS JTUIICH3Us) WM HEoTpa-
HUYEHHOMY KPYTy JIULI.

Kak MOXHO yBUIETh M3 XapaKTePUCTHKH JIAICH-
3MOHHOTO JIOTOBOPA — 3TO THOKUI MHCTPYMEHT, C TO-
MOIIBI0 KOTOPOTO CTOPOHBI MOTYT C FOBEIHPHON TOU-
HOCTBIO OIPENCIUTh 00BEM IIpaB, JOCTATOUHBIA IS
JUICH3HUATa, TIepeiada KOTOporo He OyAeT MpOTHBOpE-
YUTH UHTEpECcaM JUIeH3uapa.

CyOnekThl JoroBopa: 1) mureHsuap, 2) JHUICH-
3Har.

IIpenmer norosopa. IIpaBo Ha uCIOJIB30BaHUE
MIPOU3BEICHUS, KOTOPOE MEPEXOJUT K MpaBoobiaaa-
TEJI0 Ha YCIOBUSX M B MpelieyiaX, KOTOPBIX YKa3aHbI B
camoM goroope. CTOPOHBI TOJDKHEI YKa3aTh CIIOCOOBT
HCTIOJNB30BaHMUs, TAKKE CTOUT OTMETHTB, YTO HCKITIO-
YUTEIBHOE IIPABO HE IIEPEBOUT K JIMIICH3UAPY U HE T1e-
PEXOIAT Bce HEOTIYKIaeMbIe MpaBa.

®opma moroBopa. JJoropop 3akirto4aeTcsi B MUCH-
MeHHOH (opme. [lo obmemy mpaBHIy, JOTOBOPHI B
cepe UCKYCCTBA HE PETUCTPUPYETCS.

SIBnsercss Bo3me3nHbIM. JOMKHBI comepx aThCA
YCIIOBUS O pa3Mepe U crmocobax BHIIIIATHI BO3HATPAXK-
JACHUA. Ecan CTOPOHBI USBABJIAIOT KCJIAHNUE 3aAKITIOYUTH
0e3B03ME3IHBIX JJOTOBOP, TO 3TO JIOJDKHO OBITH MPSMO
yKa3aHO B TEKCTE JIOTOBOPA.

SBisieTcsl B3aMMHBIM, TO €CTh ABYCTOPOHHE 00s-
3BIBAIOIINM.

[IpocTas niy HENCKITIOYUTETbHAS JTHIECH3US IO~
pa3yMeBaeT, YTO aBTOPCKHE IpaBa MOTYT Iiepeia-
BaThCs Cpa3y HECKOJIBLKHUM JinaMm. JIueH3nary mpemao-
CTaBJISIETCS MPABO HCIOJIB30BaTh MPOU3BENIEHUS C CO-
XpaHECHHUEM 3a aBTOPOM IIpaBa BbIAAa4YH HI/IHCHSI/Iﬁ
JPYTUM JAIaM. DTOT BHJ JUICH3UU TPEIIIO0JIaracTcs
10 YMOJYaHUIO (€CIH JIMIIEH3UOHHBIM JOTOBOPOM HE
MIPEAYCMOTPEHO WHOE).

WHorpa nuileH3NOHHBIN AOrOBOp 3aKIIIOYaeTCs B
YIPOLICHHOM TIOPSIKE, HA OCHOBAHUH OTKPBITOH JIH-
LIEH3UU.

CyOnekTsl foroBopa. B nanHOM cirydae, 10oroBop
SIBIIICTCS JIOTOBOPOM TNPHCOCIUHECHHUS, TOCKOIBKY €ro
YCIIOBHS JOCTYITHBI HEOTPAHUICHHOMY KPYTY JIHII.

[penmer. IIpaBo uCIOIB30BaHUS aYAHOBH3YyaAIb-
HOTO IMMPOU3BEACHUA B YCTAHOBJICHHOM JOTr0OBOpax Impe-
Jenax.

[To obmemy mpaBWIIO OTKPBITAS JTHIIEH3NS SBIIS-
eTcs Oe3BO3ME3THOM.

OTKpBITas JTULEH3US SBISETCS CPOTHOI.
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[IpenycmaTtpuBaer oIpeneaeHHYI0 TEPPUTOPHUIO
WCIIOJIb30BaHUs, €CITM OHA HE yKa3aHa, TO JOIyCKaeTCs
WCIOJIb30BaHUE Ha TEPPUTOPUU BCETO MUPA.

CTOUT OTMETUTh, YTO JIUICH3HATY MOXET OBITh
pa3pelieHo nepeaaBaTh MOJIyYeHHOE MPaBO UCIOb30-
BaHUs IPYTHM JIMIIaM MyTeM 3aKIIOUCHHs CYOIHUIICH-
3HOHHBIX JOIOBOPOB.

WTak, 0OCHOBHBIE JOTOBOPHI B c(hepe aBTOPCKOTO
mpaBa, OOJIACTH PACIOPSHKCHUS HCKITIOYNTEIHHBIM
[IPaBOM Ha ayJUOBHU3YyaJbHOE MPOU3BEACHUS, B 4ACT-
HOCTH, KHHO(HIbMa, 3TO JOTOBOP 00 OTUYKIACHUH HC-
KITIOYUTENILHOTO MpaBa Ha MPOMU3BEICHHUE U JINLEH3U-
OHHBIN n0oroBop. [lepBrIil MepenaeT UCKIIOUUTENBHOE
MPaBO B IMOJIHOM 00bEMe, BTOPOH JK€ — MPEIOCTABIISCT
MPaBO HUCIIOJIb30BAHUE MTPOU3BEACHUEM Y YCTAaHOBIICH-
HOM JIOTOBOpE mpenenax. Takum o0pa3oM JHIICH3UOH-
HBIC JIOTOBOPHI MPECTABISIOT U3 ce0s 4yTh OoJee npu-
BIIEKaTeNbHYIO0 TIpynmy. [IpousBeneHne MOXKET HC-
MOJIF30BAaThCS HAa OCHOBAHWHM HCKIIOUMTEIBHONM WIIH
HEUCKJIIOUUTENbHON JuueH3uu. Ecnu nqoroBop conep-
JKUT YCIIOBHSA 00 MCKITFOUUTENFHON JIMIICH3UU JIUICH-
3MaT HE BIpaBe NPEAOCTABIATh JULEH3UU HA HCIIONb-
30BaHUS MPOM3BEACHUS NPYruM juiaMm. JloroBop Ha
OCHOBAaHUU MPOCTOM HEUCKIIOUUTEIbHON JMUEH3UU
MOJKET OBITh 3aKJIFOUCH B YIPOIICHHOM MOPSIKE Ha OC-
HOBaHUMU OTKPBHITOW JMUEH3UHU, TAKOW JOTOBOP SIBIS-
€TCsl JOTOBOPOM TMPHUCOCTUHEHHSI, 3aUHTEPECOBAHHBIE
JUIa MOT'YT aKIENTHUPOBATHLCS €€ YCIOBUSI.
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Abstract

At the present stage of development of contractual relations, the parties increasingly began to apply unilateral
refusal to fulfill the contract. However, the question of the ratio of motivated and unmotivated unilateral refusal
to fulfill the contract in the scientific literature has not been fully studied. This article analyzes the motivated and
unmotivated unilateral refusal to fulfill the contract, as well as the case of the application of these types of unilat-
eral refusal.
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Ilonarue noroeopa 3akpemneHo B cratbe 420
I'paxxganckoro koaekca Poccuiickoit @enepanun (aa-
nee no tekcty — ['K P®). 3akonomarens mox goroso-
POM NIPHU3HACT COTIIAIICHHE JIBYX MJIM HECKOIBKHX JINI]
00 yCTAaHOBJIECHMM, W3MEHEHHHM WJIH IIPEKpaliCHUN
TrpaXIaHCKUX IpaB u ob0s3aHHOCTEH [1].

CornacHO AEHCTBYIOLIEMY TPaKIaHCKOMY 3aKO-
HOJATENbCTBY NPABO HA OJHOCTOPOHHHH OTKa3 OT HC-
MOJIHEHHMS JOTOBOPA, MO 00I1IeMy MPaBUITy, yCTaHABIIN-
BaeTCs 3aKOHOM HJIU IOTOBOPOM.

PykoBoactBysich cratbeit 450.1 T'K PO, B ciaydae
YCTaHOBJICHHBIX JOTOBOPOM, OJ[Ha U3 CTOPOH BIIpaBe
OTKAa3aTbCS OT €r0 UCIONHEHUS IyTeM HalpaBlIeHUs
JpYroii CTOpPOHE YBEAOMIICHHS O IPUHSATOM PELICHUU
[1].

B mHayuyHo#l nmTeparype, B 3aBUCHUMOCTH OT
HACTYIUICHHS TIOCIIEICTBUI IPHIMEHEHUSI OJTHOCTOPOH-
HEro OTKa3a OT JOT0BOpA, BBHIIEISIOT MOTHBHPOBAH-
HBIIl 1 HEMOTHBUPOBAHHbIA OJJHOCTOPOHHUII OTKa3 OT
HCIIOJIHEHUS IOTOBOPA.

Tak, O.H. 3axaposa u T.lIO. Enudanuesa nonu-
MaroT oA MOTUBUPOBAHHBIM OTKAa30M OT HMCIIOJHCHUA
JIOTOBOpa MeEpy BO3JAEHCTBHUSA, MPEACTABIIAIOUIYIO CO-
00i1 oTBeT CyOBEKTa NPAaBOOTHOIICHUH Ha HAPYIICHUS
€ro mpas, MPEIyCMOTPEHHBIX JOTOBOPHBIMH 00s3a-
TeNbCTBaMH [2].

UYro ke kKacaeTcss HEMOTHBHPOBAHHOTO OTKa3a OT
WCTIOJIHEHUsI JIOTOBOPA, TO B JINTEPATYpe MOHUMAIOT
MOl HUM OTKa3, He CBS3aHHBIH C HapyIICHHEM JIOTO-
BOPHOTO 00513aTeNbCTBA, HO, KaK MPaBHJIO, TAKOH OTKa3
CJIelyeT B OTBET Ha HapyIICHHWE 3aKOHOJATeNbCTBa. K
IpUMEpYy, HEMOTUBUPOBAHHBIN OJHOCTOPOHHUI OTKa3
OT UCTIOJIHEHHS JOTOBOPa MOXKHO IIPUMEHUTH K KOHTP-
areHTy, He UMEIoIIeMY JIUIICH3UH Ha MIPaBO OCYIIECTB-
JICHUA ACATCIBbHOCTH, HeO6XOI[HMOﬁ JJI1 UCTIOJTHCHUA
3aKJIIOYEHHOTO J10oToBOpa [4, c.4].

OnHako TaHHBIC BUABI OTKA3a MOXKHO PAcCMaTpH-
BaTh C JPYroi TOYKH 3PECHUSL.

Tak, HEMOTHBHPOBAHHBIN OTKa3 OT WCIIOJHEHUS
JIOTOBOPA MOJKET OBITh IIPOM3BE/ICH, HA HAIIl B3I, HA
OCHOBAHHH Ipy0Oro HapyIIeHHUs 3aKOHOAATEIbCTBA.

Ilo HamemMy MHEHHIO, MOTHBHUPOBAaHHBII OAHO-
CTOPOHHMHA OTKa3 HalpaBJIeH Ha BOCCTaHOBJICHHE
HapylleHHbIX npas. K mpumepy, mo aorosopy mno-
CTaBKH YCTAHOBJIEH CPOK IIOCTaBKHM ToBapa. Joroso-
POM YCTaHOBIIEHO, YTO B CIIydae CYIIECTBEHHBIX HAPY-
LIEHUW YCJIOBMI JOrOBOpa, Ta CTOPOHA, Yb€ IMPABO
HapyIIeHO, HAPABISIET B apeC BTOPOH CTOPOHBI MO-
THUBHPOBAHHOE pelIeHne 00 0THOCTOPOHHEM OTKa3e OT
UCIIOJIHEHHS JoroBopa. Takke CTOPOHBI YCTaHOBUIN
CPOK, B T€4E€HUE KOTOPOTO BO3MOKHO HCIIPABUTh AOIMY-
LICHHBIE HapylleHus. B TakoMm ciydae CTOpOHA, ube
npaBo OBUIO HapyIIEHO, HANpPaBISIET B aJpec BTOPOM
CTOPOHBI MOTHBHPOBAHHBIN OTKa3 OT UCHOIHEHUS J0-
roBopa. KoHTpareHT, nosiyuuBIIUN Takoe yBEAOMIIE-
HHUE, BIIPpABE€ UCTTPABUTH JaAHHOC HAPYIICHNUE B YCTAHOB-
JIEHHBIN JIOTOBOPOM CpPOK, YBEJOMHB O TakoM Jei-
CTBHHU JPYTYyI0 CTOPOHY AOTOBOpA, BCICACTBHE HETO,
JOTOBOP MOJET OBITh NMPOAJIEH CTOPOHAMHM, TaK Kak
HapyLICHHbIE IPaBa BOCCTAHOBIICHBIL.

[To HamiemMy MHEHHIO, JaHHAsl PUMHUPHUTEIbHAS
(YHKIMS MOTHBHUPOBAHHOTO OIHOCTOPOHHETO OTKa3a
OT WCIIOJIHEHUS JIOTOBOpa OTpaskeHa B DeneparbHOM
3akoHe oT 05.04.2013 Ne 44 «O KOHTpaKTHOM cUcTEME
B cpepe 3aKyIOoK TOBapOB, paboT, YCIyT st oOecriede-
HUSI TOCYAAapCTBEHHBIX M MYHUIUITAIBHBIX HYXI» (Ia-
nee 1Mo TeKCcTy — 3akoH Ne 44) [3 ¢, 55] .

JeiicTBUTENFHO, aHATM3UPYA TNIaBy 7 3akoHa Ne
44, nonaraeM BO3MOXXHBIM BBIICNTUTH CTaThO 95 maH-
HOTO 3aKOHa, PErJIAMEHTHPYIOIIYI0 OO0SI3aHHOCTH II0
YBEIOMJICHHIO 3aKa3YMKOM HCIIOJHUTENIs] KOHTpPaKTa
00 OJJHOCTOPOHHEM pPAacTOPKEHHH KOHTpPAaKTa. 3/1eCh
e 3aKpEeIUICHO, YTO KOHTPAKT CUUTAETCS PacTOPTHY-
TBIM 4€PE3 ACCATH [[Heﬁ, KOTOPBIC OTCYUTBIBAIOTCA OT
JaThl HAJUICKAIETO YBEIOMIICHUS 3aKa34UKOM HCIIOI-
HUTEJNS KOHTPAKTa.

Taxum 00pa3zoM, MEXAY IPUHATHEM OTHOCTOPOH-
HEro OTKa3a OT WCIIOJIHEHUSI KOHTPAKTa U PacTOpiKe-
HHEM KOHTPAKTa CyIIECTBYECT IPOMEKYTOK BPEMEHH, a
MMEHHO JI€CAThb JHEH, B KOTOPBIA y UCIIOJIHUTENS KOH-
TpaKTa €CTb BO3MOXXHOCTHL HCIIPABUTL HapyIICHUS,
YKa3aHHbIC B YBCIOMJICHHUU. HOCKOHLKy, uexonas M3
aHanu3a, paccMaTpuBaeMoil riaBsl 3akoHa Ne 44 cre-
JyeT, 4YTO OTKa3 B JAHHOM BHJIE IOTOBOPA MPEIyCMOT-
peH MOTI/IBI/IpOBaHHI:II‘/II, TO €CTh C YKa3aHUEM BCEX ITPU-
YHH, TOCITYXHUBIINX TIOBOJIOM ISl IPUMEHEHHUS TaKOTO
IIpaBa 3aKa3qHKOM.

[Tonaraem, 94TO B CBOIO OU€pe/lb, HEMOTHBHUPOBAH-
HBII OTKa3 OT MCHOJIHEHMS JOTOBOPA HAIPAaBISIETCS
CTOPOHOW KOHTpAareHry, K IpuMepy, B ciydae, Koraa
CTOPOHOH YCT@HOBJIEHO, YTO Y KOHTpareHTa OTCYT-
CTBYET JIMIICH3MS Ha IIPaBO OCYIIIECTBICHUS HEOOX0 U~
MOTO BHJa JIeSITEeIbHOCTH. B maHHOM citydae, o0Obek-
THUBHO IOJIaraTb, YTO UCIIPAaBUTh TaAKOC HAPYIICHUEC 3a-
KOHa KOHTpPAr¢HT HE CMOXKET, IMO3TOMY HOOMYCTUTH
NpOJAJIeHHEe ACWCTBHUS JOTOBOpa HE IPEACTaBIAETCA
BO3MOJXKHBIM.

OnHako 3aKOHOJATENb JaeT NpPaBO Ha NpHMEHe-
HHE HEMOTHBHUPOBAHHOTO OJHOCTOPOHHETO OTKa3a OT
WCTIOJTHEHUSI IOTOBOPA M B MHBIX CITydasX.

Tak, MpaBo Ha HEMOTUBHUPOBAHHBIH OTHOCTOPOH-
HUH 0TKa3 OT UCTIOJIHEHHMSI JOTOBOPA 3aKPEIUIEHO B CTa-
e 782 TK PO [1].

B nmaHHO# cTaThe yCTaHOBJIEHO MPaBO CTOPOH B
OJTHOCTOPOHHEM MOPSIKE PacTOPTHYTh JOTOBOp 0e3
YKasaHusd Ha TO IPUYWH, HO C OJTHUM YCJIIOBUEM — CTO-
poOHE, IO 4Ybell HHUIMATHBE PACTOPTHYT JOrOBOD,
HEOOXOIMMO BBIIIJIATUTH JIPYTOW CTOPOHE JIOTOBOpA
MIOHECCHHbIE YKOHOMHUYECKHE MOTEPH.

Hame npeanonoxxeHue o TOM, 4TO OJHOCTOPOH-
HUH 0TKa3 OT UCIOJHEHUs JOr0BOpa BO3ME3AHOIO OKa-
3aHUS YCIYI HEMOTHUBHPOBAHHBIN, HAIUIO CBOE MOJ-
TBepxkAeHue B myHkTe 15 IlocraHoBnenus Ilnenyma
BAC P® ot 14.03.2014 Ne16 «O cBobome noroopa u
ee mpezenax», B KOTOpOM yKazaHo ciexmytoree «Ilomo-
skeHus ctatbu 782 'K PO, naromue kaxa0i U3 CTOPOH
JOrOBOPA BO3ME3IHOTO OKA3aHUs yCIIyT NPaBO Ha He-
MOTHBHPOBAHHBIA OJHOCTOPOHHHUI OTKAa3 OT UCTIOJIHE-
HUSI IOTOBOpa M IPeLyCMaTpHUBaIOIINE HEPABHOE pac-
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Hpe/ieNieHUe MEXy CTOPOHaMH HeOJIaronpHusTHBIX M0-
CIEJCTBUI NpPEKpalleHUuss AOTOBOpa, HE UCKIIOYAIOT
BO3MOXKHOCTb COTJIACOBAHUSI CTOPOHAaMHU JOrOBOpa
UHOTO PEXHMa ONpeNeTeHUs MOCIeJCTBUHA 0TKa3a OT
JIOTOBOp JIMOO YCTAHOBJICHHS COTJIALICHUEM CTOPOH
MOpsIKA OCYIIECTBIICHUS MpaBa Ha OTKa3 OT UCIIOJIHE-
HUS TOTOBOpPa BO3ME3IHOTO OKa3aHUs yciayr» [4, c. 6].

Takum 00pa3oM, OTHOCTOPOHHHH OTKa3 OT HC-
MOJHEHHUS JOr0BOpa BO3ME3IHOTO OKa3aHHs YCIIyT BO3-
MOXEH 0€3 yKa3zaHWsi NPUYMH HPUMEHEHHS TaKOTO
npaBa. OgHaKo, Kak ykassiBaeT A.B. Hukutna: «ode-
BUJIHO, YTO y OTKa3bIBAIOIIEHCS OT UCIIOIHEHHUs 00s13a-
TEJbCTBA CTOPOHBI BCETAa €CTh KOHKpPETHas MpUYMHA
JUI TIpeKpalleHusl JaHHOTO IPaBOOTHOIIEHUs»[4, c.
7.

Ilo muenuto A.B. MuioxoBa 3aKOHOAATENIEHOE
3aKperuieHre 0053aHHOCTH M0 BO3MELICHHIO (haKTHie-
CKH ITIOHECEHHBIX PAaCXOJI0B MM yOBITKOB, 00YCIIOB-
JICHO TEM, 4TO TaKuM 00pa3oM 3aKOHOJAATEIb YCTAHO-
BHJI KOMITEHCAIUIO 3@ HACTYIUIEHHE HEOIaronpusITHBIX
HOCTEACTBUH, KOTOPhIE BO3HUKAIOT MPH OJHOCTOPOH-
HEM OTKa3e OT HCIIOJHEHHMS oroBopa [3, . 56].

IIpencraBnsieTcsi, 4TO0 MOTHBHUPOBAHHBIN OJHO-
CTOPOHHHI OTKa3 OT UCIIOJHEHUs IoroBopa Oyzer pa-
3yMHe} IpUMEHHUTS B ClIydae, KOTJa KOHTpareHT Hapy-
IIaeT CYIIECTBEHHbIEC YCIOBUS JOTOBOPA U TEM CaMbIM
NPENITCTBYET HCIOJIHEHHIO O00s3aTeNIbCTB, YCTaHOB-
JICHHBIE JOT'OBOPOM.

MeI poananmusupoBanu 21 cynedHoe pemeHne 06
OJIHOCTOPOHHEM OTKa3e OT HCIOJIHEHHS JOT0BOpa BO3-
ME3JHOT0 OKa3aHUs YCIyT MEXIy IOPHUIANYECKAMU JIU-
uamu 3a 2017 rox u BeISICHUIM, 4TO B 13 U3 21 ciyvas
ObUT MPUMEHEH HEMOTHBUPOBAHHBIM OJJHOCTOPOHHHUI
OTKa3 OT UCIIOJHEHUS JOTOBOPA, KOTOPHII He ObLI CBS-
3aH C HapyIICHUEM JIPYToil CTOPOHBI 3aKOHA WITH YCIIO-
BHi1 10oroBopa.

B ocranbHbIX § ciiydasx CTOpOHa, MO Yeil MHUIIH-
aTHBE PACTOPTHYT IOTOBOP M Yb€ IPABO HAPYIIECHO
JICHCTBUSIMU JIPYIrOM CTOPOHBI, HalpasJisija B ajpec
KOHTpareHTa MOTHBHPOBAHHBIN OHOCTOPOHHUI OTKa3
OT UCHOJHEHUs JO0roBOpa, IPU TOM, YTO B JOTOBOPE,
KaK U B 3aKOHE, yCTAHOBJIEHO IIPABO Ha HEMOTHUBUPO-
BaHHBIM OJJHOCTOPOHHUHN OTKa3.

JaHHBId aHATN3 CyHEeOHBIX PEUICHUH ITOATBEp-
JKJIAeT 1eJIecO00pa3HOCTh MPUMEHEHHS MOTHBHPOBaH-

YK 34

HOTO OJHOCTOPOHHETO OTKa3a OT UCIIOJIHEHHsS IOTro-
BOpa, MIOCKOJIbKY CTOPOHA, JIOIyCTHBIIAs HeHaIexka-
1iee UCIOJHEHUE YCIOBHH JOroBOpa, HE BIpaBe Tpe-
0oBaTh BO3MEIEHNE SKOHOMUYECKUX TOTEPh OT JApY-
TOil  CTOPOHBI  JIOTOBOpA, IOSIBICHUE  KOTOPBIX
HEpa3phIBHO CBA3aHO C OJHOCTOPOHHHM pPAacTOpXKe-
HHEM JIOTOBOpA.

Taxum 06pa3om, MOXKHO paccMaTpUBaTh MOTHBH-
POBaHHBIN OTKa3 OT UCIIOTHEHHS OTOBOpA KaK Mpery-
MIPEANTENBHYIO CAaHKIUIO, B TO BpeMsI KaK HEMOTHBH-
POBaHHBIH OTKa3 OT WCIIOJHEHUS JOToBOpa, IIO0
HalleMy MHEHHIO, HOCUT «HEH3MEHHMBIN» Xapakrep
pacTOp>KeHHUs J0r0BOpa.
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Abstract:
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HanorossiM 3akoHopaTenscTBOM EBpomneiickoro
Coro3a (nanee o texcry EC) ycraHoBieH psia Halo-
TOB, KOTOpBIE PETYJIUPYIOTCS HEMOCPEICTBEHHO Ha
YpOBHE €BpOIEHCKOro coros3a. OHU cIy>kaT OCHOBOM
(hYHKIIMOHMPOBAHUS BCEH 3TO HAATOCYIAPCTBEHHOMN
CTPYKTYPHI, a TAKKe SIBJSIFOTCS CPEACTBOM >KHU3HEOOeC-
MeYeHUs] O0IIeeBpONecKoi SKOHOMHUKH. OCHOBHOM
MPWYMHOW BBEJCHHS TAKUX HAJIOTOB OBLIO CO3TaHUE
eANHOTO PHIHKAa Ha Teppuropuu EBpomsl. Obecmede-
HHUE CBOOOTHOTO EPEIBIKCHUS TOBAPOB MEXKITY TOCY-
JapcTBaMH OBLTO OBl HEBO3MOXKHO 0€3 CO3IaHHs CH-
CTEMBI HaJIOTOB U COOPOB CaMUM €BPOIEHCKUM CO00-
IIECTBOM, @ HE OT/ICJIbHBIMHU TOCYIaPCTBAMH.

PaccmarpuBas 3Ty CHCTEMY, MOYKHO IIPUUATH K BbI-
BOJIY, YTO BCE HAJIOTH M COOPBI, perynupyembie o0IIe-
€BPOIEUCKUM 3aKOHOJATEeNLCTBOM, MPU3BAHBI YCTpa-
HUTh TOBAapHYI0 KOHKYPCHIIUIO M Pa3BHUTh TOXOIHBIN
000pOT Ha TEPPUTOPHH EBPOMEHCKOTO KOHTHHEHTA.
HecmoTtps Ha TO, 9TO y TOCYAapCTB OCTACTCs MPABO Be-
JICHHUSI COOCTBEHHBIX HAJIOTOBEIX ITOJIUTHK, YCTAHOBJICH
PST 3ampeToB U PEKOMEHIAIMNA U TOCTHXKCHUS IIe-
JIeH BCETO COAPYKECTBA, a HE OTACIBHBIX CTPaH.

Hanorogas cucrema EC npencrasmisier coboii e-
TBIPEX3BEHHYIO CTPYKTYPY, 00€CTIeYNBAIONIYIO0 yCTOM-
9rBO€ (QYHKIIMOHUPOBaHHE coobiiecTBa. OHA COCTOUT
U3 CEIbCKOXO3SIICTBEHHBIX HAJIOTOB, MOJIOXOJHOTO
Hajora i, pabdoraromux B opraHax EC, HJIC, a
TaK)Ke TAMOKeHHBIX monutuH [1, ¢. 17].

2.1) CelbCKOXO03MCTBEHHBI HAJIOI SIBISCTCS
MPUMEPOM HAJIOTa, OCHOBHOW (DYHKIIMEH KOTOPOTO 5IB-
nseTcs He (QucKaimbHasA, a perynupyromas. [lo cBoei
CYTH, 3TOT HAJIOT MpHU3BaH 00ECIIEYUTH IOCTEIICHHOE
pasButue arpapHoi npomsinuieHHoctd EC u ctathb pe-
TYJSITOPOM CEIbCKOXO3SHCTBCHHOW MOJUTHKH B IiC-
oM. Ha ceromHsimHuii JeHb CEJILCKOXO3SHWCTBEHHAS
MIPOMBIIIIJICHHOCTh B €BPOIIEHCKOM COI03€ pa3BUTA He-
paBHOMepHO. CTpaHbBI-y4YaCTHUKHA MMEIOT Pa3INdHBIN
YKJIa1 9KOHOMHK, YTO TIPUBOJUT K OCO3HAHHOW HEOO-
XOJIMMOCTH, PETYJIMPOBATH arpapHylo MOJUTHKY Opra-
Hamu EC, a He OTIeNbHBIMU CTpaHAMU-Y9aCTHUKAMH.
B npotuBHOM ciydae cTpaHbI ¢ HanOoJee pa3BUTON ar-
papHoii cepoit, Hanpumep, [Tonbma n Mcnanus, npo-
CTO BBITECHSTH OBl OCTAJbHBIX YYACTHUKOB COJIPYIKE-
CTBAa C PBHIHKA CEJIbCKOXO3SIWCTBCHHOW IPOIYKIIHU.
DTOT HAJIOT CIYKHUT CIOCOOOM PETyITUPOBAHUS PHIHKA
CeJNbCKOXO3SIUCTBEHHOM MPOAYKIUHU CpPeAH IMPOU3BO-
IUTeNIed HampaBIIEHHBIX Ha pealiu3aliio  ToBapa
BHyTpu EC, a Taxke mpou3BOJIUTENSIMHU, HAIPABJICH-
HBIMH Ha PealIn3alliio ToBapa IyTeM dKcropTa [2].

EC ocraBnser mpaBo BbIOOpa CyOBEKTOB TAKOTO
HAJIoTa, a TaK)Ke HaJOTOBOW CTAaBKH 3a TOCYJapCTBOM,

OJIHAKO 3aIpeIlaeT U3MEHATh ero CymHocTs. OcTaBne-
HUE TaKOW KOMIIETEHIIUU 3a TOCYAapCTBOM IPOJUKTO-
BAaHO pa3lIM4MeM CIelHaIu3allii CEeIbCKOro XO3sii-
CTBa TOW WIJIM MHOM CTpaHbl, a TakXkKe C CrenupuKoi
CEJIbCKOXO3SIIICTBEHHOM TpaAuLUU TocyAapcTBa (Ipe-
00JIalaloT B TOCYAapCTBE KPYITHbIE XO35iCTBa, WK B
HEM 0OJIBIIIOE KOJIMYECTBO MajIbIX X03siCTRB) [3].

OcHOBOM cyeTa SBISIETCS KOJIMYECTBO CKOTA, WU
00BbEM TIPOW3BEICHHON NPONYKIMHA B YYCTHBIA IIe-
puoa. Taxxke rocyaapcTBOM MOTYT YCTaHaBIMBATbCS
OTIpeNleNIeHHBIE HOPMBI TPUOBUIH, KIaCCUPHUIHPYIO-
1Y€ XO35AUCTBA 10 KATErOPUSM.

Kak 51 yxe ynmoMmsiHyJ BbIlI€, B pa3IM4YHBIX CTpa-
HaX, yCTaHOBJICHBI pa3IMYHbIE CTaBKM 3TOTO HaJlora, a
TaKXKe paszIMyHbBIe CUCTEMBI ero cuera. Hampumep,
CEJIbCKOXO3SMCTBEHHbI Hajor B Ilonbine oueHb
CIJIBHO OyJIeT OTJINYaThCs OT TAaKOro ke Hayora B Be-
mukoOpurtannu. B [lonbmie kxpurepruem moacueTa cuu-
TaeTcs He MPUOBLTH TOTO MM WHOTO XO3SHCTBA, a ero
mwromanb. OH cocraBiseT 3.4 eBpO 3a reKTap 3eMIIH.
Bpuranckuil cenbCKOXO3SIICTBEHHBI HAJOr HCHOJb-
3yeT AeHEXHbIM kputepuil. Tam Xxo3s1icTBa C J0X0A0M
Beime 10 Teic. (yHTOB 00sI3aHBI yIUTaYMBATh HAJOT B
20 % - 45 % c noxona. Campblif HU3KHI CEIBCKOXO35IH-
CTBEHHBIH HAJIOT C JI0XOJa YCTaHOBJIEH B Benrpuu u
PymbIHIM, TaM X03s#cTBa 00513aHBI yIIIAYUBATh HAJIOT
B 16 % ¢ noxona [4].

ITomuMmo caMoro Hajora ceabCKOX03HCTBEHHBIM
MPEIIPUATHSIM MOTYT TMPEIOCTABISATHCS CYOCHINH OT
EC. HanoroBerif yueT ¢ Takux CyOCHIUil BeneTcs OT-
JIENIbHO OT OCHOBHOT'O Hajora, OJHAaKO B psAlE CTpaH
OHHU HCKJIFOUEHBI M3 HaJOT000J0KEHUs, HalpuMep, B
Iousire [3].

IToMHMO OCHOBHOIO arpapHOro Hajora, NpucyT-
CTBYET TaKXKe HAJIOT Ha IKCIOPT U UMIIOPT CEITBCKOXO0-
3SICTBEHHOM NPOAYKLMH, YPEryJIUPOBAHHBIA TaMo-
*keHHBIM KoJiekcoM EC. OH mo cBoelt mpupoe 6obIine
MTOXO0X Ha TaMOXKEHHYIO TONIIIMHY TaK KaKk MMEeT Bce
MIPU3HAKHA TaKOBOH, OJTHAKO MUMEET CIICIIHAIBHBIN 00b-
€KT HaJOroo0I0KEHHS B BUJE CIIEIIMAJIHHOTO TOBapa K
MIPOAAKE.

2.2) Hajor ¢ n0x010B (u3HYECKHX padoTalo-
mux B anmnapare EC, sBnsercs npumepoM npsiMoro
Hasora. OH yCTaHOBJIEH TPOTOKOJIOM 7 O ITPUBHIIETHSIX
U IMMYHHUTETaX eBporenckoro cor3a [5]. Crarbeit 12
ycranaBiuBaeT mnpaBo EC B3pIMaTh NOJOXOJIHBIN
HAJIOT C JIVII, HEITOCPEICTBEHHO BKJIFOYCHHBIX B COCTaB
paboTHHKOB opraHW3anuu. VIHBIE HAIMOHAIBHBIC
HaJOI'¥, B OTHOLIEHUM A0X0Ja, BHIINIAYEHHOI'O HEIO-
cpenctBeHHo EBpomefickum Coro3oM, HE TPHMEHS-
10TCs K TakuM JunaMm. Hasor ¢ takoro goxona umeer
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MPOTPECCUBHYIO MPUPOAY M B3BIMAETCS C JHI[ B pa3-
Mepe oT 5 % - o 45 %. Taxke U TaKUX JIKI] ycTa-
HOBJICH CHELMAIbHBIA PEXUM HaJoroodyoxeHus. B
MOMEHT IPeObIBaHUS TaKHX JIMI[ B CTpaHe, B KOTOPOI
OH He SIBJISIETCS] HAJIOTOBBIM PE3UICHTOM, B OTHOILICHUN
HaJora Ha JI0XOJl, HaJora Ha MMYIIECTBO M HAjora Ha
HAcJlEJOBaHWE  NPUMEHSETCS  3aKOHOJATENbCTBO
CTpaHBbI, B KOTOPOH OH SIBJISICTCS HAJIOTOBBIM PE3UJICH-
ToM. Taxke ABMKMMOE MMYIIECTBO TAKHUX JIHI[ OCBO-
O6oxmaeTcs OT Hajora Ha HAcJeIOBaHME, €CIM OHO
HaXOAMTCSI HA TEPPUTOPHUU CTPAHBI, HAIOTOBBIM PE3H-
JICHTOM KOTOpO# siBysiercst padotHuk EC.

2.3) TamoKeHHbIE MOULIUHBI - OHA U3 MEp Be-
JICHUS] KOHKYPEHTHON TOPrOBOW ITOJIMTUKH, KOTOPYIO
nposoauT EC [6, c. 314]. 15 e€ peanusariuu ObLT BBE-
JieH B aedcTBue TamokeHHbIH konekc EC (manee TK
EC) [7]. On ycTanapiuBaeT OCHOBHBIC MPaBUIIA BelC-
HUS MTOJIMTUKH B OTHOLICHUH SKCIIOPTa M UMIIOPTA TO-
Bapa, a TaKke OOJIOKEHHUS ITOTO TOBapa MOIIIHMHAMU.
CraHgapToM HCYHCICHHS TaMOXXCHHBIX IOIUINH BBI-
cTymaet o0muit TamokeHHbIN Tapud. OH npencTaBieH
CHCTEMOW Mep MPEJICTAaBICHHBIX B CT. 33, IPUMEHse-
MBIX B OTHOIIICHUHU Pa3IHMYHBIX TOBApOB. PerimamMeHTOM
Cogera (EDQC) Ne-2658/87 ot 23 uronst 1987 roma «O
TapuU(HOH U CTAaTUCTUYECKOW HOMEHKJIaType u 06 O0-
IIEM TaMOXKCHHOM Tapue» MpejcTaBlieHa KiacCudu-
Kallysl TAKMX TOBApOB IO KaTErOpUsM, AJIS TOCIEIyI0-
IIET0 OIpeJeNeHUs HETOCPEACTBEHHO 3KCIIOPTHpYe-
MBIX WJIH WMIOPTUPYEMBIX TOBapoB. IlpuumHOMI
HEOOXOINMOCTH BBEJCHHUS TaKOH HOMCHKIATYPHI SIB-
JsieTCst OOIIMPHBINA TOPTOBBIN CIIEKTP TOBAPOB, KCIIOP-
THPYEMBIX M HMIIOPTHPYEMBIX Yepe3 TPaHHIly coo01ie-
crBa. Kimaccudukarust no KaTeropusiM o3BOJIsIET PH-
MEHSTh pa3JIWYHbIE CTaBKH MOIIIMH B OTHOIICHHH
pa3nUYHBIX TOBapoB. Takum o00Opa3oM y OpraHoB
ynpasieHus: EC ecTb BO3MOXHOCTh OBICTPO OTBEYATh
COBPEMEHHBIM TPEOOBAaHMSM BHYTPEHHETO DPBIHKa M
perymMpoBarth TOBApOOOOPOT Ha TEPPUTOPHHU COODIIE-
CTBa.

B oTHOIIEHNH 3THX TOBApOB MOTYT IIPUMEHSATHCS
pa3nMyHbIe MEpHl MPU MX IEepEeMEIleHHH 4Yepe3 Ipa-
HHIly, HallpUMep, B OTHOIIEHUU OTJEIBHBIX TOBAPOB
MOTYT OBITH HE YIUIAYeHbl TaMOXXEHHbIE MOIIJIMHBI,
100 MOTYT IPUMEHSTECS MEPBI TapUpHOH pedepeH-
MM TIpH TIepeMEIIEHUH TOBAapOB B OIpEJIEIICHHBIE
cTpaHbl. TaMoXeHHast CTOMMOCTB TOT'O MJIM MHOTO TO-
Bapa P NPUMEHEHNH 00IIET0 TaMOXKEHHOTO Tapuda,
a TaKXKe IpU NMPUMEHEHHH Mep HeTapu(pHOTO Xapak-
Tepa UCUYHCIISIETCS 10 CXeMe, yKa3aHHOH B riiaBe 2 CT.
41 TK EC. OcHoBoIi cueTa B cilydae dKCIIOpTa ToBapa
Ha Teppuropuio EC Oyner sSBIATHCS II€HA CIACNKH, 110
KOTOpPOW 3TOT TOBAp IpOJaH, JUOO IeHa CHENKH 3a
UICHTUYHBIN WU CXOXKHH TOBap.

B cirydyae nosiBieHHsT TAMOXXEHHOH 3a]10JKEHHO-
CTH IIPH HEYIUIATEe TAMOXXEHHBIX ITOIUINH, STHM KOZEK-
COM yperyaupoBaHa mpoleaypa Bo3MemieHus. OHa
npenycmorpena B yactu 3 3 rnasoii TK EC. Cymma He-
o0xoanMas K yIuiaTe onpenenseTcsi TAMOKEHHBIM Op-
TaHOM, Ha TEPPUTOPHUN KOTOPOTO BO3HHUKIIA 33J0JDKEH-
HOCTb, a TAKXKE OMPEACIAIOTCS CPOKH OILIATHI CyMMBI
JOJDKHAKOM. [IpOM3BOANTE TaKylO OMIATy MOXKET Kak
HETIOCPEJCTBEHHO CaM JIOJDKHHK, TaK M TPETHE JIHIIO 3a
HETO.

TamoxxennsiM konekcom EC mnpeaycMmoTpeH
TaKXKe P CIy4acB, MPH KOTOPHIX BBO3HBIC MOILINHBI
He ymauuBatorcs. MM mocesimena 6 gacts TK EC.
IIpuMepoM Takux TOBAPOB MOTYT SBJISTHCS HUMITOPTH-
pyemblie u3 EC ToBaphl, HO BO3BpallleHHBIE HE MO3JHEE
Tpex JIET B TOM JK€ COCTOSIHMU. Tak)e BBO3HBIE IIO-
[OUTAHBI HE TMPUMEHSIOTCS 110 OTHOLICHHIO K TOBapaM
mepepaboTKA M MPOAYKIIMH PHIOOIOBHOTO MPOMBICIA
CYZIOB, OCYIIECTBIISIOMINX CBOIO ACATEIBHOCTD 3a Tpe-
nemamu EC, HO TpWHaIUIeKAIIUX CTpaHAM-Y9acTHH-
KaM.

2.4) Hajor Ha 100aBJIEHHYI0 CTOUMOCTD SIBJIS-
€TCS OJIHUM U3 KIFOUCBBIX (DaKTOPOB Pa3BUTHS €BPO-
nefickoro obecrBa, kotopelii EC paccmartpuBaer B
KayecTBE BO3MOYKHOTO HHCTPYMEHTA CO3IAHUA ellle
Ooyiee CIaXKXCHHOM M TapMOHH3HPOBAHHOW CHUCTEMBI
ympasnenust [8]. K Takomy BBIBOIY MOXHO TPHHUTH
ananu3upyst Konenrareuckue kpurepuu [9] u dupek-
tuBy 2006/112/EC ot 28.11.2006 [10]. Ogxum wu3
YCIIOBHI 711 BO3MOXKHOTO ITOCIIEAYIOIIETO IIPHCOCIH-
HeHus crpanbl K EC sBisiercst crabmipHOE (PYHKINO-
HUPOBaHHE SKOHOMHUKH, MO3BOJIIIONIEE OTBEYATH 3a-
IpocaM KOHKypupyomemy psiHKY BHyTpu EC. B oT-
JICBHBIX JOKYMEHTaX OIpeAessoTca Oojee deTKue
KpUTEPUH M TIOKA3aTEM YKOHOMHUKH, B TOM YHCJIE U B
Hupexruse, nocssimennoit HJIC.

OHa ycTaHaBIMBaeT o00s3aTeIbHOE BBEICHHE
HaJiora Ha J100aBIEHHYI0 CTOMMOCTh B Ka)JIOM rocCy-
mapctee EC, W ero MHUHUMAaJIbHYIO IPOLECHTHYIO
cTaBKy. Kakmoe KOHKpPETHOE TOCyJapCTBO MOXKET
ycranaBiuBath cBoto ctaBky HJIC, ogHako oHa He
JnobkHa OBITE MeHbIe 15%. JlaHHas TupeKTHBa orpe-
JeNseT KPYT CHENOK, Ha KOTOPBIE PacIpOCTpaHIeTCs
HAJIOTOO00JIOKECHIEM HaJIOTOM Ha JO00aBICHHYIO CTOH-
MOCTh. B Kpyr Takux cIenok IomajaroT: BO3Me3IHas
peanu3anysi ToBapa, CyOBEKTOM HAJIOTOOOJI0XKEHHUS,
BO3ME3IHOE NPUOOPETECHHE TOBAapOB HA TEPPUTOPUHU
EC, Bo3me3aue oka3zaHHe YCIIYT, a TaK)Ke UMIIOPTHPO-
BaHHE TOBAPOB.

[onsaTHe HamoroodIaraeMoro JHIa MPUBEICHO B
cT.9, 0 HUM TOHUMAETCS JTF000E JIHI0, BETyIIee IKO-
HOMHYECKYIO JIESTEIFHOCTh, BHE 3aBUCUMOCTH OT Me-
CTa JEATENHEHOCTH, BHJIA ICATEIHHOCTH, a TaKKe HC-
MTOJTb30BAHUSI MAaTEPHANBHBIX H HEMATePHAIBHBIX pe-
cypcoB. HJIC B3umMaercs B TOT MOMEHT, KOrja
HAJIOTOBBI OpTaH, COTIACHO 3aKOHOIATENIECTBY, MOITY-
4aeT MpaBo Ha B3MMaHHWE TaKOBOTO C JIMIA, HECYIIETO
0053aHHOCTb IO yIIaTe.

Hamoroobmaraemast cymMMa pacCUMTBIBAaeTCS W3
TIOJTHOTO BO3HATPAKICHUS MPOJABIa WU UMIIOPTEPA
3a peaJIn30BaHHbIN TOBap. B Takylo CyMMy He BKIIIO4a-
FOTCSI CKUJIKH Ha TOBAp, a TAKXKE CyMMa BO3MEIIICHHBIX
pacxolIoB MpojaBlia, IO BUHE pHOOpeTaTess ToBapa.
B ciiyuae mmMnopTupoBaHUs ToBapa B Hajoroo0iarae-
MY CYMMY TaKXe BKJIFOYAIOTCS PACXOJIbI, CBSI3aHHBIC
C YIUIaTOM MOILIHMH, aKIM30B, COOPOB, a TaKXkKe pac-
XOJIBI TI0 TPAHCITIOPTHPOBKE U YIIAKOBKE TOBapa.

VYunare HIAC moanexwur 15 gncna mecsna, ciemy-
IOIIAM 32 MECAIEM HACTYIUICHHsS HAJOTOBOTO 00s3a-
TEIbCTBA.

CrnMcoK JUTepaTypsbl:
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MODERN CRIMINAL LAW SITUATION IN THE RUSSIAN FEDERATION

Annomauusn

Ilpeocmaenennvlii Mmamepuan no3goasiem ROLYUUMb O0BOIbHO YEIOCIMHYI0 KAPMUHY 6 OMHOUIeHUU Cyuje-
cmeyiowell cumyayuy u 0etiCmeylouux Ha COBPeMEHHOM 3Mane OCHOBHLIX MEeHOeHYUll 8 NPOBOOUMOT Y20T06HO-
npaeogoil noaumuxe Ha meppumopuu Poccutickou @edepayuu. B cmamee npedcmasieno oeticmsue npuopume-
MO8 Y2008HO-NPABOBOL OXPAHbI, BIUSHUE HOPM MENCOYHAPOOHO20 NPABA, CYUeCmayiouell nPecmynHoCmu U npe-
cmynﬂeHmZ MPAHCHAYUOHAIbHO20 XapaKkmepa Ha npoyecc CO30aHUSL OCHOBHBIX Hanpaeﬂeuuﬁ Y20J106HO20 3AKOHO-
oamenbCcmea u nPasonpPUMeHUmenIbHol NPaKkmuku. B pabome paccmompeno, Kakum o0pazom euusem npuHyun
SYMAHUBMA HA CO30aHUe TUDEPATbHO20 NOOX00d 8 CyYae HAZHAUEHUS HAKA3AHUS U 0CBODOICOEHUSL OM Y20I08HOU
omeemcmeennocmu. B kauecmee 3axnrouenus uccieoosanus - asmopom 6b106tul’YZbl KpumudecKkue CnyCOeHuﬂ 6
OMHOULEHUU HEKOMOPbIX 3AKOHOOAMENbHBIX pemeHuﬁ.

Resume

The presented material allows us to obtain a fairly complete picture regarding the current situation and the
current main trends in the current criminal law policy in the Russian Federation. The article presents the effect of
the priorities of criminal law protection, the influence of international law, existing crime and crimes of a trans-
national nature on the process of creating the main directions of criminal law and law enforcement practice. The
paper discusses how the principle of humanism affects the creation of a liberal approach in the case of sentencing
and exemption from criminal liability. As a conclusion of the study, the author put forward critical judgments
regarding some legislative decisions.

Knroueswvie cnosa: Y20J7106HO-NpaA6o6aAst NOJIUMUKA, meH()eHuuu, )Y20J106HO€ 3aKOH0()ameﬂbCWl€0, Y20J106HO~
npaeoesas oxpaua, npecmynjienue, HaKkasaHue.
Key words: criminal law policy, trends, criminal law, criminal law protection, crime, punishment.
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Ha Texymuit MomeHT, ocymectisiemas B Poccun
YTOJIOBHO-TIPABOBasi MIOJIMTUKA, HMEET Psii OCOOCHHO-
CTel, KOTOpPBIE B ITOJTHOM Mepe 00BSICHSIOTCS O3UIHEH
3aKOHOJATeNsl B OTHOIICHUU NMPOTUBOICHCTBUS Mpe-
CTYITHOCTH ¥ pealiu3alliy KapaTeIbHON ()YHKIIMU TOC-
ymapcTsa.

[powusomenimas yHuGHUKAIHS yrOJIOBHOTO 3aKO-
HOJATEIhCTBA U COBEPIICHCTBOBAHNE NIPAaBOIPHUMEHU-
TENBHOW MPAaKTHKH MO’KHO Ha3BaTh Hamboyiee 3HAYH-
MBIMH TEHICHLIUSMH, KOTOpPHIE IMPOW3OLUUIA B YIO-
JIOBHO-TIPABOBOW TOJHTHKE 3a TIOCIEIHEE BpEMs.
HNmenno nepexon Poccun k HOBBIM 3KOHOMHYECKUM
OTHOIICHUSM CTajl MPUYMHON BBIIIENIEPEUUCTICHHBIX
COOBITHH, KOTOPHIE 3aTPOHYIIM YT'OJIOBHOE 3aKOHO/a-
TeNBCTBO [3, c. 274-275]. B pe3ynbraTe 4ero B YroJos-
HBIN Kojiekc PD ObUTHM BHECCHBI ONpPEICICHHbBIC U3Me-
HEHUS B OTHOILIEHUH PsAJia HOPM, KOTOPBIE YCTaHABIIU-
BaJli  OTBETCTBEHHOCTh 32  MpaBOHAPYIICHUS,
MOCATAOIINE Ha SKOHOMUYECKHE OTHOIICHUS: BEACHUE
HE3aKOHHOTO TpeAnpruHuMaTtebeTBa (cT. 171 YK PD),
OCYIIIECTBIICHIE HE3aKOHHOW OaHKOBCKOH JesATeThHO-
cta (cT. 172 YK P®), orpannueHre KOHKypeHINH (CT.
178 YK P®), manunynaupoBanue psiHKOM (cT. 185.1
YK P®) u np.

Eme onHa TeHAeHUUS OOBSACHAETCS HOPMaMHU
MEXIYHapOJHOTO TpaBa, a TaKXke HEOOXOIMMOCTBHIO
00BeTMHEHNUS, CYIIECTBYIOIIEr0 Ha JAaHHBIH MOMEHT
YTOJIOBHOTO 3aKOHOJATEIbCTBA B EIUHYIO CHUCTEMY C
0O0IIeTTpU3HAHHBIMU MEXTYHAPOTHBIMH IPUHITUIIAMH.

Cornacho 1. 1 nocranosnenus Ilnenyma Bepxos-
Horo Cyna P® ot 10 okrsa6pst 2003 r. Ne 5 «O mpume-
HEHHH CyIaMU O0IIeH I0pUCIUKIINN 00IIeTTPH3HAHHBIX
MIPHUHIAIIOB ¥ HOPM MEXIYHAPOTHOTO IPaBa M MEKIY-
HapoJHbIX JoroBopos Poccuiickoit denepaunn» onpe-
JIEJICHO TIOHSATHE OONICTIPU3HAHHBIX MPUHIUIIOB, MOJ
KOTOPBIMH I10/Ipa3yMeBalOTCsl OCHOBOIOJATAIOIINE U
6a30Bble HMMIIEpAaTHUBHBIE MEXIYHApPOIHO-TIPABOBBIE
HOPMBI, pa3pabaTeIBaeMble U YCTaHABIMBAaEMBbIE B paM-
Kax MeXJyHapomHoro mpasa. IIpu stom, mox oOre-
MPU3HAHHOH HOPMOW MOHMMaeTCs 00s3aTebHOE TIpa-
BIJIO TTOBEJICHUS, IPU3HABAEMOE MEKIYHAPOTHBIM CO-
00IIIECTBOM. B JIOKyMEHTax OOH u ee
CHCIHANH3UPOBAHHBIX YUPEKICHUH PacCMOTPEH CO-
CTaB JaHHBIX IPUHIIUIIOB U HOPM.

[Ipu paccMaTpuBaHWH POJHM W 3HAYCHHS OOIIC-
MPU3HAHHBIX TPUHIIUIIOB ¥ HOPM MEXIYHApOJTHOTO
MpaBa MOXKET OTMETUThH WX 3HAYUTEIHLHOE BIUSHHE 110
OTHOIICHHIO K YTOJIOBHOMY TPaBY, yUYUTHIBAsI, YTO OHU:

- BBICTYMAIOT B Ka4eCTBE HOPMATHUBHO-TIPABOBOM
6as3sl 7151 yTOJIOBHOTO TIPaBa;

- ONpEHETSAIOT B KAa4eCTBE OOBEKTOB YTOJIOBHO-
MPaBOBOW OXPaHBI OOLICTIPU3HAHHBIC ITPaBa M CBOOOIBI
YyeJI0BeKa U IpaX/1aHrHa;

- OKa3bIBaIOT 3HAYUTENLHOE BIMSIHUE Ha CUCTEMY
YIOJIOBHOTO TMpaBa, OMNPENENSIIOT Ha3HayeHUe psijaa
riaB Ocobennoit yactu YK P®, B uacTHOCTH riaBel 34
YK P®;

- OTIPENIENISAIOT CO/IepIKaHIe HEKOTOPBIX OJIaHKET-
HBIX W OIEHOYHBIX MPHU3HAKOB YTOJIOBHO-TIPABOBBIX
HOPM, UTO SIBIISICTCA CICICTBHEM UX yIacTHS IPH MPO-
BeJleHUH TU(depeHIIaNN YTOJIOBHONH OTBETCTBEHHO-
CTH.

CrnenoBarenbHO, CYIIECTBYIOLIAs B3aUMOCBSI3b
HOPM MEXIYyHApOJHOTO MpaBa, KOTOpasi COAEPKUTCS B
MEXIyHapOIHbIX JoroBopax Poccuiickoit @enepanumy,
C YrOJIOBHBIM 3aKOHOJIATEIbCTBOM BBIPAKAETCS TEM,
YTO OHH IO3BOJISIOT ONPEICIUTH CHEepy U MPEACIbI
JEHCTBUS YTOJOBHOTO 3aKOHOJarenbcTBa [4, c. 266-
267].

Crnenyromasi TeHACHINSA TpeOyeT co3aaTh Takoe
poccuiickoe yroJoBHOE 3aKOHOAATEIECTBO, KOTOPOE B
MTOJTHOH Mepe MPOTHBOCTOSUIO OBl CYIIECTBYIOIINM H
BCE BO3PACTAIOIINM HETATHBHBIM TCHICHIUAM B IIpe-
crtynHoct. K mpumepy, MOXHO NPUBECTU aKTHUBHU3a-
LU0 JESITeIbHOCTH OPraHU30BAHHOM MPECTYMHOCTH,
YTO MPUBEJIO K KpailHe HETaTUBHBIM IOCIEIICTBUSM,
KOTOpbIE, KaK CIEJCTBUE, MOBIUIA Ha COJIEp>KaHHE
cT. 35 1 210 YK P®. HannomHumM, yka3zaHHBIE JIBE CTa-
oM YK P® npenycMaTpuBaloT OCHOBAaHUS U MPeeibl
YTOJIOBHOH OTBETCTBEHHOCTH MJIS JIUI, KOTOPBIE CO-
3MANH WIN 3aHIMAIONIHeCs PYKOBOICTBOM IIPECTYTI-
HOT0 COOOIIECTBa (OpraHnu3aIieii), B TOM YUCIIE y4acT-
BYIOIIWX B HUX. B 3aKkoHe mpenycmoTpeHa auddepeH-
OUAIHSg OTBETCTBEHHOCTH YYACTHHKOB MPECTYITHOTO
c000111eCcTBa B 3aBUCUMOCTH OT BBIIMOJTHIEMBIX UMH PO-
neit [6, ¢. 37]. OnHO¥M U3 HEraTUBHBIX 0COOCHHOCTEH
COBPEMEHHOI'0 O0IIECTBA SBJISETCS MOCTOSHHA Yrpo3a
TEeppoOpU3Ma, B pe3ysbTaTe 4ero pOCCUMCKUI 3aKOHO-
natensb BiIodni B YK PO psg HopM, KOTOpbIe Ipeny-
CMaTpPHBAIOT OTBETCTBEHHOCTh 3a CBEpIICHHE JAeH-
CTBHI, MMEIOUINX TEePPOPUCTHUCCKHUHA XapakTep (CT.
205, 205.1-205.6, 206, 207, 277 YK POD).

[Ipu sToM HEOOXOOMMO BBHIICIUTH, IO HAIIEMY
MHEHHIO, HE COBCEM 00OCHOBAaHHBIE 3aKOHOIATCIIFHBIE
pelIeHNs, B pe3ylbTaTe MPUHITHS KOTOPBIX MPOU30-
[UI0 CYMIECTBEHHOE OCNaOJeHHE NPOTHBOJACHCTBUS
HEKOTOPBIM TPECTYIUICHUSIM  yTOJOBHO-TIPABOBBIMU
CpE/ICTBaMU, TEM CaMbIM c/ieiaB UX Hed(pHEeKTHBHBIMU.

ITo Hamemy MHEHMIO, OBUIO NPHHATO HEOOOCHO-
BaHHOE PEIIeHNE O CMATYECHUN YTOJIOBHOM OTBETCTBEH-
HOCTU B OTHOIICHHUH MPECTYIJICHUH, CBA3aHHBIX C HE-
3aKOHHBIM 000POTOM HapKOTHYECKUX CPEICTB U KpH-
MUHAIEHOMY TIPO(ECCHOHATI3MY.

HckroueHne caMOCTOSITEIEHOTO COCTaBa IIpe-
CTYIUICHHUS B BHJIE HE3aKOHHOTO NPHUOOPETCHHS WIIH
XpaHCHHUs HAPKOTHYCCKUX CPEACTB (TICHXOTPOITHBIX
BEIIECTB, UX aHAJIOTOB) B IIEJISAX COBITA CO3/aJI0 TaKHe
YCIIOBUS, B Pe3yJbTaTe KOTOPHIX KBATU(PHUKAIUS TIEpe-
YUCJICHHBIX JISTHUH MPUPABHUBAETCS HCKITIOUNUTEITHHO
K TPUTOTOBIICHUIO CBEPIICHUIO MpecTyIuieHus. [lpu-
HATOE pellleHre TPUBEJIO K CMSATUSHUIO HaKa3aHUs TIPH
€ro Ha3HAYCHWH, W B JAHHOM CIydae OHO PAaBHO H
MEHBIIIE TIOJIOBHHBI CpPOKa MAaKCHMAaJIbHOTO CpOKa
HakazaHus (cT. 66 YK PO).

Taroke, KpEUMUHATU3AIHS TOCOOHUYECTBA BO B3s-
TOYHUYECTBE IMpPHUBEJIA K TOMY, YTO ME€pa HaKa3aHWUs,
KoTopas npegycmorpera 4. 1 ct. 291.1 YK P®, umeer
Ooiee MATKUI XapakTep, eCId CPAaBHUBAThH €€ C CaHK-
uuel, ykazanHoi B 4. 2 ct. 290 YK P® 3a nonyuenue
B3STKA B 3HAYUTEILHOM pa3Mepe, B COOTBETCTBHH C
KOTOPOH MOTJIO OBITh Ha3HAYEHO HaKa3aHHE MOC00-
HUKY B ATOM TpecTymieHnd. Hakaszanune, mpemycmot-
pernoe 4. 1 ct. 291.1 YK P®, umeer Gonee crporuit
XapakTep, €ClIM MPOBOAUTh CpaBHEHHWE ¢ 4. 2 cT. 291
VYK P® 3a gauy B3sTKM B 3HaYUTEIbHOM pasmepe. [lo
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MHEHUIO 3aKOHOIaTeIs, IO, MPUHUMAIOIIEE YUacThe
BO B3ATOYHHUYECTBE B KAUE€CTBE MMOCPEIHHUKA, IPU ITOM
HE UMeeT aOCOJIIOTHO HUKAKOTO 3HAYCHUS B YbHMX WH-
Tepecax JCWCTBYeT BHHOBHBIN (Jaromiero wim Oepy-
1IEero B3STKY); JaHHOE IesIHUE OTHECEHO K OoJee omac-
HOMY TIPECTYIUICHHIO, YeM, COOCTBEHHO, J1ada B3STKH.
[2, c. 26]

UYetBepTas TEHACHLMS YTOJIOBHO-IPAaBOBOM IOJIH-
THUKU BBIPAXKAETCS B CMATYCHHH OTBETCTBEHHOCTH 3a
MPECTYIUICHHUS, TIOPHUIIaeMble MOPAJBFHBIMH HOPMaMH.
B kagecTBe mpuMepa MOKHO IPHUBECTH JIIOOOH aKT My-
JKEJOKCTBA, KOTOPBIA HM3HAYaNbHO OBUT YrOJIOBHO
Haka3zyeMbIM, cornacHo cT. 121 YK PCOCP, 3atem -
TOJIBKO KBaTH(UIIUPOBAHHBIN, TO €CTh MYKEIIOXKCTBO,
COBEpILICHHOE C MPUMEHCHHEM (HU3UICCKOTO HACHIIHUS,
yIrpo3, WK B OTHOLIEHUH HECOBEPIICHHOJIETHETO, WIIH
C HCITOJIb30BAHUEM 3aBHCHMOTO MOJIOKEHUs JInO0 Oec-
TTOMOIITHOT'O COCTOSIHUS TIOTEPIICBIIIETO.

[IaTast TeHOeHOWs CBs3aHAa C W3MCHEHUEM IIie-
PEUHs U COAEpKaHUs YTOJIOBHBIX HaKa3aHuil. (5, c. 14-
15]

B YK P® He BKIIOYCHBI TaKHE BUABI HAKa3aHUM,
KaK YBOJIbHCHHE C JIOJDKHOCTH, BO3JI0KECHUE 00s3aHHO-
CTH 3arJIauTh IPUYUHEHHBIN Bpe], 00IIECTBEHHOE TO-
pHUIlaHKe, CChIIKA, BBICHUIKA, IPUCYTCTBOBaBIIHE B YK
PCOCP 1960 r. MckioueHue nepeuncieHHbIX BHIOB
HaKa3aHWH CleyeT MPU3HATh Pa3yMHBIM, YYHUTHIBAs,
YTO YBOJIbHEHHUE C JIOJDKHOCTU B KaKOW-TO MEpPEe COOT-
BETCTBYET INUCHUIUIMHAPHOMY B3BICKAHHIO, BO3JIOXKE-
HUE OOS3aHHOCTH 3arflaiuTh NPUYWHEHHBIA Bpex —
Mepy Ipa)kIaHCKO-TIPaBOBOH OTBETCTBEHHOCTH, OOIIIe-
CTBEHHOC MOPHIIaHUE — MEPY OOIIECOaIbHOM OTBET-
CTBCHHOCTH, CCBUIKA, BBICBUIKA — MEPHI aJIMHHHUCTpa-
TUBHOTO TIPUHYXKICHUS.

B neficTByroliee 3aKOHOATENbCTBO BKIIFOUEHBI
HOBBIE BHJIbI YTOJIOBHBIX HaKa3aHWil: 00s3aTelbHbIE
paboThI, MPUHYIUTEAbHBIC PAOOTHI, OrPAHUYCHUE T10
BOCHHOM cITy»0e, orpaHn4YeHne CBOOOIBI, apecT, KOTO-
pBI€ C caMOT0 Havaja MpUoOpenn XapakTep He Ha3Ha-
YaeMbIX ¥ HE HCIIONHSAEMBIX Haka3zaHWHA. M3MeHHI0Ch
COJIEpXKaHNE OTPAaHMUYCHHS CBOOOJBI IO CPABHEHUIO C
TeM, KOTOpoe OBLIO 3aJI0’KEHO B IIEPBOHAYAIBHON pe-
nakmun YK P®: n3HayanbHO MaHHOE Haka3aHUE OBLIO
CXOJIHO C JIMIIICHHEM CBOOOJIBI, KOTOPOE OTOBIBACTCS B
KOJIOHUMHU-TIOCEIeHUU. B pe3ynbraTe BHECEHUs psla u3-
MEHEHHI B YrOJIOBHBIM 3aKOH COJIepKaHUe HaKa3aHUs
B BUJIC OTPAHWUYEHUS CBOOOIBI OKA3aJI0Ch B 3HAUUTEIb-
HOW Mepe MICHTHYHBIM Takoi (opMe YTroJOBHOM OT-
BETCTBEHHOCTH, KaK YCJIOBHOE OCYXXIEHHE, T.K. Tiepe-
4eHb MPEeyCMOTPEHHBIX B 4. 1 ¢T. 53 YK P® orpanun-
YeHWH I OTOr0 HakKa3aHWsS BO MHOTOM COBHAl C
MepeYHEM O0SI3aHHOCTEH, IPEYCMOTPEHHBIX B 4. 5 CT.
73 YK P®. [7, c. 34-37.]

CyuecTByroniasi cUCTEMa HaKa3aHUs HECOBEp-
LIEHHA, YTO BBIPAXKAETCSl B OINpPENEICHHbIX HE0CTaT-
kax. K omHOW ®3 mpobiem B cHCTeMe HaKa3aHUH
MOKHO OTHECTH HEOOOCHOBAaHHOE 3aKpEIUICHHE B CT.
44 YK P® rakoro BuJa Haka3aHUs, KaK CMEpTHas
Ka3Hb, YIUTHIBAS, YTO OHA HE MPECIEAYET TAaKyIO Ieh
HaKka3aHwusl, 3aKperieHHyo B cT. 43 4. 2 YK PO, kax
WCIIpaBlieHHe OCyX)AeHHOTo. Emé oqHuM He10CTaTKOM
CYIIECTBYIOIIEH CHCTEMBI CIIEIyeT CUNUTATh «BBITIA/IE-
HHUE» U3 CUCTEMbl HaKa3aHUM, KOTOPbIE HAa3HAYAIOTCS

HECOBEPLICHHOJIIETHUM, U 3aKPEIIEHUE UX B OTIEJNb-
Holt HopMme (cT. 88 YK P®D).

IlecTtas TeHaeHIMs yKa3bIBAaeT Ha HENOCIEI0BA-
TEJIbHYI0 T'yMaHHU3allUI0 YTOJIOBHOTO 3aKOHA.

C onHOH CTOpPOHBI, peanu3ysd NpPUHIMI Tyma-
HU3Ma, cT. 66 YK PO, ycranaBnuBaeT OTHOCHTEIBHO
HEBBICOKHE BEPXHHE MPEebl HA3HAYCHUS] HAKa3aHUs
3a MPUTOTOBJICHHE WM MOKYIICHNE Ha IPECTYIUICHHE -
COOTBETCTBEHHO HE 00JIe€ MOTOBUHBI MIIN TPEX YETBEP-
Teil MaKCHMaJIbHOTO CpPOKa W pa3Mepa HaKa3aHUs
HamnboJee CTPOroro BHUa HaKa3aHUs, KPOME TOTO, HC-
KJIF0YE€HA BO3MOXHOCTh Ha3HAaUEHUsI CMEPTHOMN Ka3HU U
MIOXXM3HEHHOTO JIMIIEHUS! CBOOOIBI 32 HEOKOHYECHHOE
npecrymienue (4. 4 ct. 66 YK PO).

CenpMas TEHACHIUS XapaKTepU3yeTCsl OJJHOBpe-
MEHHO KaK OrpaHHUYCHHEM, TaK U PacIIUpeHUEeM Cyae0-
HOTO YCMOTPEHHMS IIPU Ha3HAYCHUU HaKa3aHMUS.

Ha pacmmpenne cyzaeiickoro ycMoTpeHusi 00oc-
HOBaHHO ykaszbiBaeT 4. 6 cr. 15 YK P®, B cooTBet-
CTBHH C KOTOPOH CyIy NpEJOCTAaBICHO IPaBO HM3Me-
HHUTh KAaTETOPHIO NMPECTYIUICHNUS Ha MEHEE TSIKKYIO C
y4eToM (PaKTHUECKHX OOCTOSTENBCTB NPECTYIIICHUS U
CTETIEHH ero OOIIECTBEHHOI OMAacCHOCTH MPU HATHYHH
CMSTYAIOIIUX U OTCYTCTBHU OTATYAIOLINX OOCTOSTENb-
CTB M HA3HAUYCHUHM HaKa3aHHs, HE IPEBBIIIAIONIETO
YCTAQHOBJICHHBIE IPEJeNbl 3a MPECTYIUICHUS CpenHeit
TSHKECTH, TKKUE U 0CO00 THKKHE.

BocbMmast TeHIeHIMS peIcTaBIeHa OOIbIINM KO-
JIMYECTBOM YTOJIOBHO-IIPABOBBIX HOPM, HETPAAUIHOH-
HBIX JJIS1 OTEYECTBEHHOTO YTOJOBHOTO 3aKOHOJATEIb-
CTBa.

K TakuM HOpMaM OTHOCSITCS, T€ HOPMBI, KOTOpBIE
10 CBOEW NMPHUPOAE ABISIOTCS CTUMYJIMPYIOIUMH, TaK
KaK OHH MOOYX/IAI0T IPpaXJaH K IPaBOMEPHOMY TTOBe-
JICHHIO.

B nenom cnenyer npu3HaTh, YTO TEHACHIIUH POC-
CUIICKOI1 yroJIOBHO-IIPABOBOW IOJUTHKHU B 3aKOHOJA-
TeNbHOI chepe He B IOJTHOM Mepe YIOBJIETBOPSIOT 10-
TPeOHOCTSIM 00LIECTBA, YTO OOBICHSIETCS CYIIECTBOBA-
HHUEM HEyJauHbIX 3aKOHOAATEIILHBIX PEIICHHUI.
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COMPARATIVE LEGAL ANALYSIS OF ADOPTION REQUIREMENTS IN RUSSIA WITH ASIA-
PACIFIC AND EUROPEAN COUNTRIES

Annomauyus

B ce53u ¢ yuawenuem cnyuaeg scecmxoeo oopawenusi ¢ npuémuvimu oemomu 6 Poccuu CMHU 3azo6opunu o
Heobxooumocmu yotcecmodeHus npasuil YColHOBJIEHUAL. B omeem na smo cman paspa6amb16ambc;1 coomeemcmey-
IOWML? 3AdKOH. Bpa3Hbzx cmpanax mpe606amm, npedwzezmezwble K YCblHOBUMENAM, HE oounaxoewl. B cmamuve npo-
B00UMCS CPABHUMENbHBLI AHAIU3 HEODX0OUMbLX OJisL YCbIHOGIeHUsA Yyeaosutl 8 Poccuu, a makoice cmpanax Eeponul
u Asuu. Ocoboe enumanue yoensemcs yuciy oemeil 8 cemve ycviHogumens. B cmamve paccmampusaemcs 603-
pacm, 6 KOmopOom IUyo MosiHcem cmanisb yCblHosUmMeeM. HOﬂumuKa, npoeoc)u/waﬂ 68 OMHOULeHUU npuéMHblx CeMeIZ,
MOdHcem cosnaoams ¢ NOIUMUKOU, NPOBOOUMOLL 8 OMHOUEHUU 0DbIYHBIX ceMell. Mo denaemcsi ¢ Yeivbro npubu-
3Umv yCi06usi 60CNUMAHUA 6 npué'MHoﬁ CeMbe K YyCro6usim 00bIYHOU cembl. Yemanoenenmvie mpe6osaHuﬂ uoepa-
HUYEHUS NPU3EAHbL obecneuums NOJNIHOYEHHOoe pa3sumue JTUYHOCMU. Cnoorcuswuecs 6 Poccuu mpe606aﬂu}l cpae-
Husaiomcs ¢ mpebosanusmu, ycmarnosnennvimu 6 I epmanuu, Kumae u FOucnoti Kopee.

Abstract

In connection with the increase in cases of harsh treatment of foster children in Russia, the media began
talking about the need to tighten the rules of adoption. In response, a law was drafted. In different countries, the
requirements for adoptive parents are not the same. The article provides a comparative analysis of the conditions
necessary for adoption in Russia, as well as in Europe and Asia. Special attention is paid to the number of children
in the adoptive family. The article considers the age at which a person can become an adoptive parent. Policies
applied to foster families may coincide with those applied to ordinary families. This is done in order to bring the
conditions of upbringing in a foster family closer to the conditions of an ordinary family. The established require-
ments and restrictions are designed to ensure the full development of the individual. The requirements established
in Russia are compared with those established in Germany, China and South Korea.

Knroueewie cnosa: CeéMbAl, 0emu, YCblHOBerue, 6o3pacm, ocpanHuderus
Key words: family, children, adoption, age, confines
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B pa3HbIX KynbTypax cemMbs 3aHUMAEeT CBOE, HO
TeM HE MEHee BaXXKHO MecTo. B poccuiickoil cucreme
LEHHOCTEN CEMBbSI SIBJISIETCSI OJHOM U3 TJIABHBIX LIEHHO-
creil. CeMbsi HaxOQUTCSl TMOJ 3aIMTOM TOCyIapcTBa,
4T0 3aKperuieHo B 11. 1 c1.38 Koncrutynuu Poccuiickoit
denepanuu.

Jns Poccuu MHOTONIETHBIE CEMbU HE SIBISIOTCS
JTUKOBUHKOHN. KpecThsiHCKas ceMbsl BO BpEMEHA UMIIE-
puM, Kak MpaBuio, Obuta MHOTOAETHOH. CHuXEeHHE
poxmaemoct B Poccun Hawamock ¢ xonna XIX Beka
[5, c.94]. Ha cmeny XIX Bexy npumén XX. Ha stor
BeK Poccuu BbINano MHOXKECTBO UCIIBITAHUNA: PEBOJIIO-
uusi, ABe MUpOBBIE BOMHBI, 90-e... Bc€ 310 OKOHUA-
TEJIbHO MPUBEJIO K CHUYKEHUIO YMCIIa IETEN B CEMbE.

Cetiuac nmpo0JieMa MOBBIIICHUS POKIACMOCTH BCE
emé aktyanbHa. B Poccnu HeT HeoOxoquMocTH mpoBo-
JIUTH TIOJIUTUKY, HATIPABJICHHYIO HA OTPaHUYCHHUE POXK-
maemoctH. HaoGopoT, pa3pabaThIBAIOTCS BCEBO3MOXK-
HBIE MTPOTPaMMBbI, HAaIIPaBJICHHbIE Ha €€ TIOBLIIICHNUE.

K coxanenuto, He penku ciydau, KOrjua Iocie
POXKIEHUS IeTel POJUTENHN HE YIESNSIIOT UM I0CTaTOu-
Horo BHUMaHUs. K ToMy ke BO3MOXXHBI HENPEABUICH-
HbIE 00CTOSITENTLCTBA, KOTOPBIE IPUBOJIAT K TUOEITH PO-
muTesiei. B pesynpTare metu ocraroTcs 06e3 MoreYeHus
poauteneit. Beero 6e3 moneueHus poaureseii Ha 31 ae-
kaOps 2018 roma ocranocs 47 242 neret [§].

B Poccum 3ammura mpaB U HHTEPECOB JCTEH,
OCTaBIMIUXCA 0€3 TMONEeYeHHS POIUTENCH BO3JIAraeTcs
Ha OpraHbl ONEKH W mnomneuurtenscTBa. «B Poccun us-
JaBHa OBLIO MPHHATO OpaTh JeTel-CHPOT Ha BOCIIUTA-
Hue B ceMbu» [7, ¢.640]. OTHOIIEHHE K ITepeade aeTei
B CEMbHM Ha BOCIUTAHHUE Ha MPOTSHKEHUU BPEMEHU U3-
MeHs1ach. B Halu IHYU IPUOPUTET CEMENHOr0 BOCIIU-
TaHUs JI€TeH ABIIIETCS OJHUM W3 OCHOBOIOJAraloUInuX
MIPUHITUIIOB CEMEHHOTO MpaBa M 3aKpervi¢H B 1.3 cT.1
Cewmeiinoro koaekca Poccuiickoit ®denepanuu.

[Tocne npoxoxIeHust TOCTATOYHO CJI0KHOH Mpo-
L[ETyPBI JIUIIO, JKETAIOIICe YCHIHOBUTh peOEHKA, MOXKET
9TO chesaTh. 3a MOCIEIHUN TOJA YHUCIO JIeTed CHpOT
3HAYUTEIBHO YMEHBIIMIOCh. JTOMY CIIOCOOCTBYET B
TOM 9YHCJIe TIOSBICHHE IPOPECCHOHANBHBIX ceMeit [9].

Poccust HaxonuTCs Ha rpaHUIle IBYX MUPOB — EB-
ponsl 1 A3uu. EBpona u A3us oTanyaroTcs CUCTEMaMu
BocnuTaHus feteil. Henmb3s ckazarb, 4To Kakasi-TO CU-
cTeMa BOCIMTAHUS JyYIlle UM XYXKe — Kaxkaas U3 HUX
[I0-CBOEMY XOpOIlIa C Y4ETOM KYJIbTYPHBIX TPaJULIUiA.

[Honurtuka, HanpaBieHHas: HA OrPaHUYEHUE POXK-
JIAEMOCTH W COOTBETCTBEHHO Ha YMEHBIICHHE YHCIIa
JleTeil B CpeIHECTaTUCTUYECKOI ceMbe B psie CTpaH
Asun, He moaxoauT mis Poccum. Takas moiuTHKa
yyxkJa poccuiickomy MeHTanuteTy. K Tomy ke yxe
ceiiyac 3aMEeTHBI HETaTUBHBIE MTOCIIEICTBUS TAKOTO OT-
HOILIEHUS K CEMBSIM.

B EBpomne HaGmromaercsi cTapeHue HaceneHus. B
CEMbSIX CTaparoTCs 3aBOJUTH TOJBKO OJHOTO peO&HKa,
4TOOBI 1aTh €My COOTBETCTBYIOIEE BOCIIMTAHNE U 00-
pa3zoBaHue. DTO TOXKE HE MOXKET SIBIATHCS OJTHO3HAYHO
MOJIOKUTETBHBIM TIpUMepoM it Poccum.

Bo03M0OKHO, CTOUT MPHUOETHYTH K CPABHEHUIO WH-
CTUTYTa YCBHIHOBJICHUSI B PoccuM ¢ MHCTUTYTOM YCBI-
HOBJICHHUS KaK B €BPONEHCKHUX, TaK U B a@3UATCKUX CTpa-
Hax. B kadecTBe mpumMepa U3 €BpPONEHCKON CUCTEMBI
paccmotpum ['epmanuio. B kauecTBe nmpumepa u3 a3u-
aTcKuX cTpaH paccmotpuM Kutait n FOxnyro Kopeto.

CeMbH CTpeMsITCS B35Th PeOEHKA B CEMBIO IO Pas3-
HBIM MOTHBaM. B HEKOTOpBIX CTpaHax B pa3HOE BpeMs

IIPU yCHIHOBJICHWH YYWUTHIBAIHNCH B TEPBYIO OYEpEIb
HWHTEPECHl HE TOJIBKO HHTEPECHI peOEHKA, HO M YCBHIHO-
Buteneii. Cefiuac B Poccun yCBIHOBIICHHE JOIDKHO B
MIEPBYIO OYepe/ib OTBEYATh HHTEpEecaM peOEHKa.

He kaxxaplil Kenarolmuil yCBIHOBUTE MOXET 3TO
cnenath. K yCHBIHOBHTENSIM NPEIBSBISIOTCS OCOOBIC
TpeOOBaHUs, IPU3BaHHBIC 00ECIICYUTh 0E30MACHOCTh U
MIOJIHOLICHHOE Pa3BUTUE YCBHIHOBIIAEMBIX neTeil. B cr.
127 Cewmeitnoro konekca Poccuiickoit @enepaiuu co-
JEepXKUTCS TIEPEUYCHb JINI, KOTOPHIE HE MOTYT CTaTh
YCBIHOBUTEIISIMU. DTOT MIEPEUEHbB SIBISETCS 3aKPBITHIM.

B xadecTBe YCHIHOBHUTENS MOXET BBICTYIIUTH CO-
BEpILICHHOJIETHEE JIeecnocoOHoe mumo. JIumo, He mo-
crurmee 18-meTHeHETo BOo3pacTa, He MOKET CTaTh YCHI-
HoBuTeneM. [IpeaenbHbIil BO3pacT, B KOTOPOM MOXKHO
BBICTYIIaTh YCBIHOBHTEIIEM, 3aKOHOM HE YCTaHOBIICH.
IIpu 5TOM pa3HMIIa B BO3PACTE MEXKAY YCHIHOBUTEIIEM
1 YCHIHOBIEHHBIM TI0 00IIeMy MPaBIITy JOJDKHA OBITH
He MeHee 16 jet, o uéMm rosopurcs B 1.1 CemeitHoro
Konekca Poccuiickoit denepaunu. Ilo yBaxxureabHbIM
MpUYMHAM Pa3HUIA B BO3pPAcTe MOXKET OBITh COKpa-
IIcHA.

B psane ciydaeB cyliecTByIOIUE OTpPaHUUYEHUS
BHIATCS HEIOCTaTOYHBIME. B mociemnem ciaydae aetu
B MPUEMHBIX CEMbSIX MOTYT CTAJIKMBATHCS C JKECTOKO-
cThi0. JleTH B TakoM ciydae SIBISIOTCS HE ILENbO, a
CPEJICTBOM TIOJIyYEHUs] MaTtepuajibHbix Onar. B CMU
peTyIsIpHO TOSBISLETCS MH(POPMAIH O CIydasx XKe-
CTOKOTO M 0€CYEIOBEYHOro 00palleHUs C MIPUEMHBIMU
JETEMU.

B aBrrycre 2018 rona. Munuctepcetso IIpocsernie-
HUsL P® TOTOBMIIO 3aKOHONATEIHHYIO HHULIUATHBY II0
«YKECTOUECHHIO TpeOOBaHMI K KaHIUJATaM B MIPHEM-
HBIC POJIUTETH U COKPAIICHUIO IOIMyCTHMOTO YHCIIA
YCBHIHOBJISIEMBIX OJTHOM ceMbeit getei» [3]. MunoOpHa-
yKU Poccuu BRICTYIIIIIO B Ka4eCTBE pa3paboTUrKa mpo-
ekta «O BHeCCHUH N3MECHEHUH B OT/ENbHBIC 3aKOHO 1A~
TenbHbIe akThl Poccuiickoit @enepanyu no Borpocam
3alluTHI paB aerei» [10].

Ha cerogmsmamii nesp (Hos6ps 2019) «mpoBo-
JITCSI OOIIECTBEHHBIE O0CYK/ICHHUS B OTHOIIICHUH TEK-
CTa MPOEKTa HOPMAaTUBHOTO MPABOBOTO aKTa U HE3aBHU-
cuMasl aHTHKOppynuuoHHas skcneptuza» [10]. Cam
HPOEKT MPECTaBIseT COOOH MONHOLEHHYIO pedopmy
WHCTHUTYTa YCHIHOBIEHUs. Ecimm mpoekTt 3akoHa «O
BHECEHUU W3MEHEHUH B OTJENbHbIE 3aKOHOIaTeIbHbIE
akThl Poccuiickoit denepanuu mo BONpocaM 3allUThl
IpaB eTei» OyIeT OKOHYATEeIhHO pa3paboTaH, caM 3a-
KOH OyJeT MPHHAT — TO OH BCTYIHT B CHIy | sSHBaps
2021 rona (xax yka3zaHo B 1.1 c¢T.4 ipoeKTa).

Cpeau BO3MOXKHBIX MEp, MPU3BAHHBIX YCIOKHUTh
MIPOLIEYPY YCHIHOBJICHUSI — OJHOBPEMEHHOE yCHIHOB-
JICHHE TOJBKO OJHO peOEHKa, 3a MCKIFOUCHHEM CITy-
4aeB YCHIHOBJICHHS OpaTheB U CecTEP, B psAZEe HEKOTO-
PBIX OPYTHUX CIlydaeB; MPOXOKJIEHUE COLUAIbHO-TICH-
XOJIOTHYeCKoe 00cIeIoBaHHe.

B I'epmanuu cemMbsl 3aHUMaeT BaxkHeiee MecTo,
0COOCHHO B KHM3HW J>KCHIUHBL. XapakTepHas dYepTa
I'epMannu — Ha MPOTSHKEHUH AOJITOTO BPEMEHH JETU
MIPEACTaBISAIOT OTPOMHYIO IIEHHOCTb. JleTn HaxomsaTcs
10/1 3aLLUTOM roCyAapcTBa.

PaHbIe ipy YCHIHOBIICHUH BO TJIaBY YIJIa CTaBH-
JIUCh MHTEPECHl YCHIHOBUTENs (TPUYMHON YCBHIHOBIIC-
HUSI CTAaHOBWJIOCH JKEJaHWE IMONYYHTh HACICTHHKOB).
HuTepechl 0e37CTHRIX CEMEH yYUTHIBAIUCH B TICPBYIO
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oueperb, a MHTEPECHI JIeTel, ocTaBIIuXCst O€3 mormeyde-
HUS poAUTENel, B caeayouyto. Takoe noaoxeHue aei
ocrtaBaioch 10 1976 rona. B 1976 roxy npounzomnuia pe-
¢opma ycwiHOBieHHs. Teneph NEpBBIMHU IOJUICKAT
y4€Ty MHTEPECHI YCHIHOBIAEMBIX AeTel. B mpuémuyro
CEMBbIO OHU JOJDKHBI BXOJIUTH, Kak B poaHyo [1, c. 43].

B cratee 1741 I'paxxganckoro ynoxenus I'epma-
HuH ropoputkcs: «Die Annahme als Kind ist zuldssig,
wenn sie dem Wohl des Kindes dient und zu erwarten
ist, dass zwischen dem Annehmenden und dem Kind
ein Eltern-Kind-Verhiltnis entsteht» [4]. Uto o3nauaeT
— TpUHATHE peOEHKA B CEMBIO IPHEMIIEMO, €CIIH OHO
OTBEYAET HAWIYYIINM HHTEpecaM peOEHKa.

Jna »tux nenedt B I'epMaHuu yCTaHOBIIEH psl
TpeboBaHuil. ECTh BO3pacTHON KpHUTEPHiA: TaK yCBIHO-
BUTEJIEM MOJKET CTaTh )KEHIMHA HE Miaqme 21 roga u
My>K4MHa He muafue 25 get. Ecnu muno oanHoKo, 0HO
JIOJDKHO OBITH He muanmie 25 net. PazHurma B Bo3pacte
MEX]y YCHIHOBUTENIEM U YCHIHOBIISIEMBIM B I epMaHuu
Ha 3aKOHOJATENBHOM YPOBHE He ycTaHOBIeHa. OTHAKO
CyIIECTBYET HEMMCAHHOE IIPABUIIO, YTO PA3HUILIA B BO3-
pacte He noikHa npebiuath 40 set [6]. [ ycblHOB-
JIeHUs JeTell TpeOyeTcs coryiacue UX OHMOJOTHMYSCKHIX
poauTenel, KpoMe clydaeB, KOrJa HET BO3MOXKHOCTH
WX HalTH.

CymectByromas B 'epMaHuu cuctemMa yChIHOBIIE-
HUS onpaBaaia ceds. Eciu netu BXOIsT B ceMblo, TO
OHHM OCTarOTCs TaM HaBcerga. CylecTBYeT OrpOMHBIA
KOHKYpC Ha yChIHOBIIeHHe peO&nka. Takum oOpaszom,
€CTh BO3MOXKHOCTHh TOR00paTh A AeTeld Hamboiee
HNOAXOUIYIO Ul HEro ceMbro. B I'epmanuu nomumMo
YCBIHOBJIEHHUS I€TEH €CTh TAK)KE HHCTUTYT, TI03BOJISIO-
muid OpaTh AeTel MPUEMHBIM CEMBSM Ha HEKOTOPBIH
CpPOK, a HE Ha YCBIHOBIICHHE.

PaccmoTpuM HHCTUTYT ycbiHOBiIeHUs B Kurae. B
STON CTpaHE HOBBIE MPABUJIA YCBIHOBIICHHS BCTYIMIH
B cuny 1 mas 2007 roma. Kak u B qpyrux crpanax B
Kurae cymecTByeT ps1 0coOeHHOCTEH U OTpaHUICHUH.

VYcoiHoBHTENIEM B KuTae MoOXkeT cTaTh TOJBKO
nuno B Bo3pacte oT 30 xo 50 ner [1, c. 77]. Ilpu aTom
JMIO JTOJDKHO COCTOSTH B Opake M HE JOJDKHO OBIIO
pa3BoauThCA OoJiee AByX pa3s 1o aToro. He moryT crats
YCBIHOBHUTEIISIMH JIMLIA C U30BITOYHBIM BECOM. Y CBIHO-
BUTEJN TAaK)Ke JOJDKHBI JOKA3aTh, YTO CMOTYT obecrie-
YUTh PEOEHKY XOPOIINE YCIOBHS M OIUIATUTh 00pa3o-
BaHue. Kurtalt oTkazancs oT mpoBOAMMON paHee MoJu-
THKH «OIHA CEMbsl — OIWH PEeOEHOK», Temeph «B
pe3yabpTaTe OTMEHBI TIOJIMTHKU «OJUH PEOCHOK Ha ce-
MBIO», KOJIIMYECTBO JETel IJsl YCHIHOBIEHHS yMEHb-
mtock» [11, ¢. 78].

B HOxHoi1 Kopee Tak »xe npenbsaBisercs psin Tpe-
00BaHMI K YCBIHOBHTENIAM. VX BO3pacT JOJDKEH OBITH
B 1uamnazoHe oT 25 1o 45 net. Cynpyru 10JKHBI COCTO-
a1k B Opake. Ha ux cdery MokeT OBITH TOJIBKO OAWH
pa3Boa. Beicmiee obOpasoBaHMe aJIsl YCHIHOBHTENEH
00s13aTeNBHO.

Hrak, B Kaxaoil CTpaHe CIOXKWIACh CBOSI YHU-
KajbHas cucTeMa BocnuTanus aeteii. CeMeliHble 1IE€H-
HOCTH OTpAa3sWINCh M HA HMHCTUTYTE YCHIHOBJICHUS.
Haubonee sxéctkme TpeOOBaHMSA MPEIBSBIAIOTCS B
ctpanax ATP. YceHOBUTENH TOKHO OBITH CIIOCOOHBI

HE TOJIBKO 00€CIIeYTh MOJHOIICHHOE (PH3UIecKoe pas-
BUTHE, HO U HPABCTBEHHOE. Y CHIHOBUTENH IOJIKHBI
BEICTYyIIaTh B KadecTBe 00Opas3moB. B EBpomeiickmx
CTpaHax BO [VIaBY yIJla CTaBUTCS pa3BUTHE AeTel. Tpe-
OOBaHISI HANIpaBIIEHB HA MaTepUaIbHOE 0OecIieueHue
pe6€nka. CymiecTByIoIne TEHASHINY H3MEHEHUS UH-
CTUTyTa yCHIHOBJIEHUS B Poccuu CBUAETENBCTBYIOT O
TOM, YTO HEMAaJIOBa)XHBIM SBILIETCSI MPEAOCTaBICHHE
YCIIOBHI 715l pa3HOCTOPOHHETO Pa3BUTHS PeOEHKA Kak
JIMYHOCTH.

OrpaHu4eHUs], YCTAHOBJICHHBIC B OTHOLICHHUHU
YCBIHOBIICHHS, COTTIACYIOTCSI C MOJHUTHKOH, MPOBOIH-
Mol rocynapctBoM. IlonuTHka, mpoBoauMas B OTHO-
IIEHNH MHCTUTYTa YCHIHOBIICHUS, - OTPAKCHUE TOJIH-
TUKH, TPOBOAMMONM B OTHOUIEHUH CEMbU B LEJIOM.
YcraHaBIMBaeMbIe OTPAHUYCHNS UMEIOT LIENBIO ypaB-
HEHHE CEMbU C POJHBIMU JETbMU U CEMBU C YCHIHOB-
JNEHHBIMH AETHMHU.
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K BOITPOCY O BKJIIOUEHHMM B EBPOIIEVICKYIO IPABOBYIO CUCTEMY HOPM
MYCYJIBMAHCKOI'O ITPABA
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named after A. S. Pushkin,

Saint Petersburg

TO THE QUESTION ABOUT INCLUSION IN THE EUROPEAN LEGAL SYSTEM THE NORMS OF
ISLAMIC LAW

Annomauusn

Llento nanucanua cmamol: GbIACHUMb AKMYAIbHOCHb NPUMEHEHUS CUCEMbL MYCYIbMAHCKO20 npaea 6 Ee-
pone 6 Hauie 8pems MeMOOOM UCIMOPUKO-NPABOBO20 UCCIe008aHUs. B pezynbmame uona mendenyus pasgumus
cucmembl MyCyIbMaAHCKo20 npasa Ha meppumopuu Eeponvl. B pesynemame pazsumusi uoHO, 4mo cucmema my-
CYIbMAHCKO20 NPABA UMeen meHOeHYUIo Ha pasoeienHue Medxicoy NPUSEPIUCCHYAMU UCTAMA U HEMYCYTbMAHAMU.

Annotation

The purpose of this article is to find out the relevance of the application of the system of Muslim law in Europe
in our time by the method of historical and legal research. As a result, we can see a trend in the development of
the system of Muslim law on the territory of Europe. The development shows that the system of Muslim law tends

to divide between adherents of Islam and non-Muslims.

Knroueswte cnosa: uciamckoe npaeo, cucmema mMyCyibMancCKoco npaea, uiapuam, NPUHYyun CeKyasapusma.
Keywords: Islamic law, the system of Muslim law, Sharia, the principle of secularism.

MycynbMaHCKOE TPaBO PETYINUPYET BECh CHEKTP
JKM3HN MYCYJIbMaH, BKIIIOUAIOIIMHA B ce0s yrojioBHOE
3aKOHOJIATENIECTBO, MOIUTHYECKHE W IKOHOMHYECKHE
B3aMMOOTHOILCHNUS, cCEMEeHHOE IpaBo. MycyIbMaHCKoe
MPaBO OCHOBEIBaeTcsl Ha mzaeosorun - Illapuat (kom-
TUIEKC TPEeNNUCaHUN, ONpPEACISIONINX YOeKICHUs, a
Takxke GOPMHUPYIOLINX PETUTHO3HYIO COBECTh U HPAaB-
CTBEHHBIE IICHHOCTH MYCYJIbMaH) M Ha BBIBOJAaX MY-
CyJIbMAaHCKHX HPABOBBIX TOJIKOB (Macxabos). [llapuat
MMeeT HEe3HAauWTeJIbHBIE BapHallid, OCHOBAaHHBIE Ha
TosikoBaHUU CasiieHHBIX ITucanuii, HO peanuzanus B
ob1ecTBe oueHb noxoxa. Mcmam - 3To He penurus, Ko-
TOpast MOKET CBOJAMTHCS TOJBKO K BEPE U IIOKJIOHEHHIO,
MIOCKOJIBKY OHa PEryJlupyeT Bce MHUpCKue aena. He-
CMOTpS Ha TO, 4To B XpucraHctse u Wynansme — mo-
XOXasl IPaKTHKa, CBETCKAas [IPABOBasi CUCTEMA HE TPo-
TUBOPEYUT HX 3aBETaM, J0orMaM u obpsmam. s my-
CyJIbMaH CIIeIOBATh IapHaTy TaKKe B BOIIPOCaX IpaBa
ecTh TpeOOBaHHUE HcIama.

ITo wmHOpMaM wHCCIETOBATEIHCKOTO IICHTPA
IIeto, B HacTosmIEee Bpems Oosiee MOJOBUHBI MYCYIlb-
MaHCKoOro Hacelienuss bimmknaero Bocroka, FOxxHOU 1
IOro-Bocrounoii Asuu, a Takxke peruoHsl CeBepHoOU
AQpUKHN «BBICTYIIAIOT 32 YCTAHOBJICHHE LIApHATA B Ka-
4eCTBE OPUIMATBLHOTO 3aKOHa», CTOJILKO JKE MyCYJlb-
MaH TOBOPAT, YTO LIAPHAT JOJDKEH MPHUMEHSThCA HC-
KIIFOUUTENIBHO K CTOPOHHUKaM MyCyJIbMaHCKON BEpBI.

! The World’s Muslims: Religion, Politics and Society
http://www.pewforum.org/2013/04/30/the-worlds-muslims-
religion-politics-society-overview/

2 https://de.statista.com/statistik/daten/studie/76744/um-
frage/anzahl-der-muslime-in-deutschland-nach-glau-
bensrichtung/

Takoe OTHOIIEHUE K IIapHATy Pa3IeIIIOT U eBPOIeH-
CKHE MyCyJIbMaHe. DTO 0COOCHHO 3aMETHO B €BpOIICH-
CKUX 00JacTsX, Te MYCYJIbMaHCKHE OOIIMHEI 3HAYU-
TEJIEHO BBIPOCIH WITH T/Ie OHU COCTAaBJISIOT OOJBIIHH-
ctBo. B EBpome OBICTpO pacTeT MyCYJIbMaHCKOE
HacelieHue B ABCTPUH, /i€ MyCYJIbMaHCKO€ MEHBIIINH-
CTBO yBenuumioch Ha 70 mpoiieHToB B mepuon ¢ 2001
no 2012 rox, a Takxke B I'epmanum, rae B 2015 roxy
oO1iee YuCIIo MyCyJlbMaH COCTaBUIIO pUMEpHO B 4,5
MIH. 4enoBek. A yxe B 2017 roay HacuMTHIBAIOCH
oko10 9,7% 2.

B AHrnuu u Yanpce MycylbMaHCKOE HaceJleHue
Mo4uTH yABousoch 3a 10-neruuii nepuon mexay 2001-
2011 I‘O}Z[aMI/I3 U T.1.

HecMmoTpst Ha TO, 9TO POCT MYCYIBMAaHCKOTO HAace-
nenust B EBponie 1oBoipHO ObICTp, HA 2014 o TOMBKO
6 TIpolleHTOB HaceleHusi B EBpore cocTaBimsuin My-
cynLMaHe4. HecMmoTpst Ha 9T0, 3aKOH TIapuaTa yxe J0-
BOJILHO IIMPOKO HMCHOJIb3yeTcsi B EBpomeiickux crpa-
Hax.

OcHoBHas mmpobiemMa, CBsI3aHHAs C IPUHATHEM 3a-
KOHa IITapuaTa B IEMOKPATHUECKUX EBPOMEHCKHUX CTpa-
Hax, 3aKIIOYaeTcsl B TOM, 4YTO «3aKOHBI IIapuara
HECOBMECTHMBI C JIEMOKPAaTUUECKIUM pe)KI/IMOM»S. 910
He «ucnaMopoOCcKoe» MHEHHE, 3TO 3asBiieHHe EBpo-
neiickoro cyaa mo npasam uenoseka (ECITY) B 2003
TOTy.

3 https://www.rt.com/uk/231675-muslim-population-rises-
1m/

4 GRIM, Brian. Yearbook of international religious demogra-
phy. Leiden: Brill, 2014. ISBN 978-900-4272-743. p.134.

5 https://hudoc.echr.coe.int/eng?i=001-
60936#{"itemid":["001-60936"]}
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ECIIY noareBepaun 3amedyanue KOHCTUTYLHOH-
Horo cyna Typuuu o TOM, 4TO CEKyJSpU3M SIBIsETCS
OJIHIM U3 HEIIPEMEHHbIX ycI0Buil nemokparuu. [Ipun-
UM CEeKyJSIpU3Ma MpEIsTCTBYET TOMY, YTOOBI rocy-
JIApCTBO MPOSIBIIAJIO NPEAIOUYTEHHE ONPEAEICHHON pe-
JWTUX WM YOEXKICHHUSM U COCTaBIISUIO OCHOBY CpPel
CBOOOZBI COBECTH M PaBEHCTBA I'pakAaH IEpes 3aKo-
HOM. BwMmemaTenscTBO TOCymapcTBa B COXpAaHCHHE
CBETCKOTO XapaKTepa NOJIUTHIECKOTO PEKUMA JIOJKHO
CUHUTATHhCA HEOOXOIMMBIM B JIEMOKPATHIECKOM OOIIIe-
CTBE.

Muenue ECITY HaxoauTcs B CHIIBHOM HMPOTHBO-
peuny ¢ MHEHHEM MHOTUX MycyiabMaH. CoryacHo Hc-
CJIE€ZIOBAaHUSM, IIOYTHU ITOJIOBHHA EBPONEUCKUX MYCYJIIb-
MaH COTIJACHBI C TEM, YTO MYCYJIbMaHe JOJIKHBEI Bep-
HYTbCS K HCTOKaM HcCJIaMa, 49TO €CTh TOJBKO OJHA
uHTepnperanus KopaHa n 4yTo UX IpaBuiia BEIIIE YeM
cBeTckue 3akoHbI EBponeiickux ctpan.6 Ompoc B Be-
mko6purtarnu 2007 rona mokaszai, 9to 59% Opuras-
CKUX MYCYJIbMaH MpEArnowin Obl KUTh HO OpuTaH-
CKOMY 3aKOHOZATENbCTBY, IO CpaBHEHHIO ¢ 28% KTO
npearnodern Obl KUTh 1o mapuary. 37% u3 16-24-net-
HUX MPEeANOYUTAIOT IIapHaT Mo cpaBHeHHIO ¢ 17%
OIIPOILCHHBIX B BO3pacTe cTapie 55 ner.’

CTOpOHHUKH pacnpocTpaHeHus nciama B EB-
poIie aKTHBHO 3aHMMAIOTCSl YBEIHMUYCHNUEM YnCIa J00-
POCOBECTHBIX MyCyibMaH. VIX 1enbio sBIsSETCS co3aa-
HHE 001IeCTBa MOJOOHOTO «30JI0TOMY BEKY» M TaKHM
00pa3oM peann30BaTh HCIAMCKYIO ((MC‘ITy»B. Onu
IUTAaHUPYIOT, YTO HIapuaT OyAeT HaJOKeH U Ha HeMy-
CylbMaH. JTa CHUTyalUsi MOXET JIErKO OXBaTHUTh
60pp0y MeXIy AeMOKpaTHed M MOJMTHIECKUM HCIIa-
MOM (COBOKYITHOCTb ITyOJIMYHBIX JI€HCTBHI, OCHOBAH-
HBIX Ha HOpMax IIapHaTa, LEeJIbI0 KOTOPBIX SIBISETCS
JOCTHKEHHE BJIACTH) B €BPOIICHCKNX CTpaHaXx.

B nocnenHee Bpems B Takux cTpaHax, kak ['epma-
Hus, @pannus, AHrnus, cTpansl benwmokca, Jlanus,
[IIBerust 1 Apyrue, 3aKOHHI IapHUaTa IPUMEHSIOTCS BO
MHOT'HX 00J1acTsAX eBponeickoro obmiectsa. [loatomy
MOXHO pa3feiuTh NMPUMEHCHHE 3aKOHa IIapuara Ha
JIBA OCHOBHBIX HAaIpaBIEHUS: 3aKOH JUISI MyCYJIbMaH U
3aKOH [UIA HeMyCyJbMaH (kadupoB).

YacTo cyneOHble fena cpeu MyCylbMaH B My-
CYJIEMaHCKHX OOIIMHAaX HEO(PHUIIHNATIBHO PEIIAIOTCs My-
CYJIbBMaHCKHUMH BJIACTSIMH WA O(QHUIHAIBHO 3aKOHAMH
mapuara. [Tockonbky cemeifHOe PaBo 4acTo SBISIETCS
LEHTPOM BHHMAaHMs, a IpaBa XEHIIUH IO 3aKOHOJa-
TEJNBCTBY IIApHaTa CHIHHO OTPAaHIYESHBI IO CPABHEHHUIO
C €BPOIEHCKUM 3aKOHOJATEIECTBOM, CYIIECTBYET Ia-
pajutenbHAs CHCTEMa IpaBa BHYTPH CTPaH, B KOTOPBIX
Pa3BUTHI MyCYJIbMaHCKIE OOIUHBI. TUITHYHBIMH TIPH-
MepaMH TaKUX SBICHUH SBISIOTCS MYCYJIbMaHCKHE
CyIlbl, 0COOEHHO B AHTJIUU.

6 Fundamentalism and out-group hostility Muslim immi-
grants and Christian natives in Western Europe, Ruud
Koopmans, https://www.wzb.eu/sites/de-
fault/files/u6/koopmans_englisch_ed.pdf

" Munira Mirza, Abi Senthilkumaran, and Zein Ja’far, Living
apart together: British Muslims and the paradox of multicul-
turalism, London: Policy Exchange, 2007, p. 5.

8 https://islamskavyzva.com/vstan-a-varuj-jsem-muslim-a-
chci-pomoci-rozsirit-islam-a-pomoci-umme/

Heoduunanbuele cynasl MiapuaTa, CO3JaHHBIC
MIPEACTaBUTENSIMA MYCYJIbMaH, AEHCTBYIOT B Bennko-
opuranuu ¢ 1980-x rogos. K 2015 roxy 6bu10 3aperu-
CTPHPOBaAHO 85 o(UIMANBHBIX CYJOB - ApOUTpaKHBIE
TpubyHansl mycynsmal (MAT), koTopble IeHCTBYIOT B
COOTBETCTBHH ¢ 3aKOHOM 00 apbutpaxke ¢ 1996 roxa.

OTH y4IpeKAECHUS MOTYT NPEIOCTaBISATh COBETHI
TeM MyCyJIbMaHaM, KOTOpbIe T0OpPOBOJIBFHO BEIOHUPAIOT
UX JUISL Pa3pelIeHust CBOMX IPaXJaHCKUX M CEMEHHBIX
CTHIOpOB (pa3Bol, Opak, yroJIoBHOE MPaBo M T. 1.). B Ta-
KHX CITy4asiX «peIeHHs CyJa MOTYT OBITh TPUMEHEHBI

OKPYXHBIMHU CyZaMHu WIN BpICOKHM cszOM».9 Jloky-
MeHTanbHEIH GrieM BBC «Cekpetsl OpuTaHCKUX IIa-
PHATCKHX CyJOB» MOKa3aJl, 4TO Ha CAMOM JIeJIe TIPOHC-
XOAUT B IIAPHATCKHUX CyAax BemmkoOpuTaHMu M 3TO
OospIie, 4eM IpocTo apOuTpakHBIe TPUOYHAIBL.

Kak npaBuiio, ecnu cyasl mapuaTta OQpUIIHaIbHO
HE TOJAEPKUBAIOTCS IPABUTEIBCTBOM, OHH MOTYT
IIPOCTO JIEHCTBOBAaTh B pamkax meuered. Hampumep,
nHpopManus o CylnecTBOBAaHWH, NapalIeNIbHOM CBET-
CKOH, CHUCTEME pEeLICHHs YroJOBHBIX CIIOPOB, ObLia
omy6nukoBaHa B razere Spiegel B 2011 rony, «Cembu
KEPTB U MPECTYITHUKOB, IO CJIOBaM IOJHIUH, BCTpe-
THJINCh B PECTOpaHE - B NPUCYTCTBHM HCIAMCKOTO
«MHPOBOTO CyIbH», KOTOPBIH BBICTYNACT MOCPEIHU-
KOM B KOH(IIUKTAaX MEXAY MyCyJIbMaHaMMN.

IMucarens Haug Cenum emé B 2009 romy coob-
mmia, 9to B Hupepnanaax CyliecTBYIOT JiBe mapai-

JICJIbHBIC IPABOBLIC CUCTEMBI: I'OJIJIaHACKAasA U 11apuar,

11
00e MPU3HAHHBIC T'OJUIAHACKUM NPABUTCIBCTBOM.

Torna ogHa U3 MeueTel NpUMEHsIa IapuaTCKue
npaBuia Opaka, pa3Bojia, HAClIEJOBAaHUs, ONEKU Haj
JeTbMH M POJHUTENbCKHUX MpaB. VMambl paspenriin
MHOro KoH(uinkTOB B rerro Pomicmoca B [lanuu, a
npaBocyane umama B dosuicmoce ObII0 paTHUIMPO-
BaHO COBETOM CTapeHIINH (T.e. OPraHOM, COCTOSIIUM
U3 TPYIIBI CTapIINX U HanboJee yBaKaeMbIX I'pakJaH
B 3TOM paiioHe).

PesurnosHeie U ASTHUYECKHE MIPABOBBIE CHCTEMBI,
HaXOJISIIHECs] BHE CBETCKON CHCTEMBI IIpaBa, pa3BUBa-
ored u B [IBenuu. B 2011 rony B AHTBepreHe, BTO-
poM 110 BenmmumHE ropoje B benbrum, Obl1 co3nan ma-
pUaTCKUi CyJl, KOTOPBIA pacCMaTpUBAET CIIOPHI O Ce-
MEHHOM IpaBe A MYCYJIBMaHCKHX MMMUIPAHTOB B
Benpruu. 310 MHUIATHBA PaTUKAIBHOW MYCYJIbMaH-
CKOM TpyIIbI Shariah4Belgium.1

B I'perun naBHO cioXkuiach ocobas CHTyauws.
VYike TOYTH CTOJNETHE MIapuaTCKue cyIsl pabdoTaloT B
rpedeckoM paiione @pakun. MydTuii uMeeT 10pucanK-
LUIO Cpelr MYCYJIBMAaHCKUX TpakIaH [ penuu B 3ToM
perroHe 1o Jieniam, Kacarommmcs Opaka, pa3Boja, ali-
MEHTOB, OIIEKH, ITOTIEYNTEIHCTBA M CIIOPOB O HACIEI0-
BaHUH, €CJIM 3TH OTHOIICHUS OCHOBAHBI HAa IIapHare.

9 http://www.dailymail.co.uk/news/article-1055764/Islamic-
sharia-courts-Britain-legally-binding.html

10 http://www.spiegel.de/spiegel/print/d-80165560.html

1 https://www.nrc.nl/nieuws/2009/07/11/trappen-tegen-is-
lam-en-sharia-werkt-averechts-11754117-a557703

12 https://www.hin.be/nieuws/buitenland/islam/shariah4bel-
gium-opent-islamitische-rechtbank-voor-huwelijks-en-er-
feniskwesties~a3615835
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«Ceroans B ['peunu tpu MmydTus, no onHomy B Komo-

tnan, Kcantu u I[I/I,Z[I/IMOTI/IXO.»lg B cTpane nelictByer
ClieajibHass IIpaBoOBasi CHCTEMa «Hapanneanoﬁ
IOPUCIOUKINY, onpenencHHas EC, xoTopas sBiseTcs
MPEAMETOM CIIOPOB MEXKIY I'PEYECKUMHU IOPUCTAaMHU H
IMPpaBO3alIUTHBIMU OPraHU3aAAsAMHA.

HecMotps Ha cepbE3Hble IPOTUBOPEUUS €BPOIICH-
CKOI'o AE€MOKPATUYCCKOro 3aKOHOJAATCJIILCTBA C HOP-
MaMUu MYCYJbMaHCKOI'O IpaBa, 3aKOHbI IIapuaTa (baK-
THYECKUH MPpUMCHAIOTCA B eBpOHeﬁCKHX IMpaBOBbIX aK-
Tax. MoXeT U 3TO O3Ha4dyaTtb, 4YTO CO3,HaéTCH
rnapajijicjibHass CBETCKOMY IIpaBy cucrema? U 3auem B
JIeHCTBUTENBHOCTH EBpone pa3BuTue NBOMHBIX CTaH-
JapToB mpaBa’?
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Islamic law in European Union https://www.dai-
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CPABHUTEJIBHBIN AHAJIU3 KNUIHIHO-CTPOUTEJIbHBIX KOOIIEPATUBOB C
TOBAPUIIECTBAMU COBCTBEHHHUKOB KINJbS B POCCUUCKOU ®ENEPALINN

Budaeva Svetlana lgorevna
FGBU VO «Buryat state Universit of Dorji Banzarovy,
Russia, Buryatia, Ulan-Ude

COMPARATIVE ANALYSIS OF HOUSING BUILDING COOPERATIVES WITH PARTNERSHIP OF
OWNERS OF HOUSING IN THE RUSSIAN FEDERATION

Annomauusn

B 0annoii nayunoti cmamve nooHumaemcst npobiema paseparHuyeHusi nPAagosblx 0COOeHHOCmell MAKUX 1pu-
duqecxux Jauy, Kak wcuﬂumHo-cmpoumeﬂbelﬁ Koonepamue u moesapuuiecmeo CO6CWI6€HHMKO6 HCUJIBAL. HpoeeaeH
ux cpaenumeﬂbno—npaeoeoﬁ anajius, ycmaHnoeiernvl npuduHsl Heobxooumocmu npoeeaenuﬂ maxkoco aHvaiusa, a
makotce 8bls6JIEHblL NPABOBble OCHOBAHUA, NDEKPAULCHUS oessmenbHocmu nepevix u npeo6pa306aHue ux 6o 6m0p0ﬁ
8UO HEKOMMEPUECKUX Op2aHu3ayuil.

Abstract

This scientific article raises the problem of distinguishing between legal features of legal entities such as a
housing and construction cooperative and a partnership of homeowners. Their comparative legal analysis has
been carried out, the reasons for the need for such an analysis have been established, and the legal foundations,

13 https://www.dailysabah.com/feature/2017/11/24/islamic-
law-in-european-union
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termination of the activities of the first and their transformation into the second type of non-profit organizations

have been identified.

Knrouegvie cnosa: gfcuﬂumno-cmpoumeﬂbnblﬁ Koonepamue, mosapuujecmeo COOCMBEHHUKOB AHCUTIBA, Y1EeH-
Cmeo 6 Koonepamiuee, peopeanuzayus IopuduueCKoeo auya.
Keywords: housing and construction cooperative, partnership of homeowners, membership in the coopera-

tive, reorganization of a legal entity.

B HacTosmiee BpeMs JKITMIIHBIM 3aKOHOATEIIh-
CTBOM IIPEIYCMOTPEHO MHOKECTBO (DOPM YTIPABIICHHS
MHOTOKBAPTHPHBIME JJIOMaMH, MOMHMO TOTO, YTOOBI
OpUOCTHYTh K OOpPAICHHIO YCIIyraM CIEeIHATbHBIX
YOPaBISIONIMX KOMITAHUM, Tpa)K1aHe UMEIOT MIPaBo Ha
HEMOCPEACTBEHHOE YIpaBJIeHUE COOCTBEHHUKAMU TO-
MEIICHU B MHOTOKBAPTHUPHOM JIOME, KOJUYECTBO
KBapTHP B KOTOPOM COCTAaBJIICT HE OoJiee 4eM TpH/I-
1aTh MO0 Ha YIPAaBJICHUE TOBAPHIIECTBOM COOCTBEH-
HUKOB JKWJIbS JTHOO >KWIHIIHBIM KOOTIEPATHBOM FUTH
WHBIM CICIHAIA3UPOBAHHBIM TOTPEOUTENBCKUM KO-
omeparuBoM. Hambonee pacrpocTpaHeHHON (GopMoit
yIpaBJIeHUS MHOTOKBAPTHPHBIMH TOMaMH SIBISCTCS
TOBAPHILECTBO COOCTBCHHUKOB JKHIIBSI, OTHAKO B TIPaK-
THKE MOXHO BCTPEUAIOTCS U HKIIUIIHO-CTPOUTEIbHBIE
KOOTIEPATHBHI.

OCHOBHBIM HOPMATHBHBIM IPABOBBIM aKTOM, Pe-
TJIAMCHTUPYIOIIUM JIESITeIbHOCTh TOBAPHUINECTBA CO0-
CcTBEHHUKOB kmibs (nanee — TCXK) u xunuimno-cTpo-
UTeNbHBIX KoomepaTtuBoB (manee — JXKCK), sBnsercs
Kumnnaeiit konexke P®. XKK P® B nsitom pazaene pe-
ryaupyet npouecc co3ganus u gestensHoctu JKCK, a
B IIECTOM pa3Jieliec YCTAaHOBIICH MOPSIOK CO3MaHUS H
nearenpHocT TCXK.

Cornacho ct. 110 KK PO nnu xuiauimHo-cTpou-
TENBHBIM KOOIIEPATUBOM IPH3HAETCS TOOPOBOIBHOE
o0beIMHEHNE TPaXJAaH U B YCTAaHOBIEHHBIX HACTOSI-
M Koaexcom, npyrumu denepanbHbIMA 3aKOHAMU
CIIyJasiX IOpUANYECKHX JIUIl Ha OCHOBE WICHCTBA B IIe-
JISTX yJIOBJIETBOPEHUS TOTPEOHOCTEH rpask/IaH B KUIIbE,
a TaKKe yIpaBlieHUsI MHOTOKBAPTUPHBIM JOMOM.

TCX mpencraBnsger co0OH BHI TOBapHIIECTB
COOCTBEHHUKOB HEABIDKUMOCTH, TPEICTABIISIOIINI
co00il 00BeaMHEHNE COOCTBEHHHUKOB IOMEIIECHUI B
MHOT'OKBAPTHPHOM JIOME JUII COBMECTHOTO YIIpaBIe-
HUS OOUIMM MUMYIIECTBOM B MHOTOKBapTUPHOM JIOME,
o0ecreYeHHsT FKCIUTyaTalliH STOT0 KOMILIEKCa, Bllajie-
HUSl, TIOJTb30BaHUS U B YCTAHOBJICHHBIX 3aKOHOATEIb-
CTBOM TIpeieax pacropsHKeHus] OOIUM UMYIIIECTBOM
B MHOTOKBapTHUPHOM JIOME.

OTIMYUTENEHON 0COOEHHOCTRIO KUITHIITHO-CTPO-
WTEBHOTO KOOTIEpaTHBa KaK OHON U3 GopM yIpaBiie-
HUSI MHOTOKBapTUPHBIM JIOMOM SIBJIIETCS TO, YTO OH
co3/aeTcs ellle Ha dTarne CTPOUTENIbCTBA KOHKPETHOTO
moma. Takum 00pa3oM, OCHOBHOH ILIEJBIO CO3IaHUS
JKCK sBnsiercs — CTPOUTEIBCTBO MHOTOKBAPTUPHOTO
JloMa, a 3aTeM MoclieAyrollee yrpasieHue uM. Yro ka-
caercs TCXK, To naHHOM ciydae ynpaBleHHE MHOIO-
KBapTUPHBIM JOMOM SIBJISIETCSI OCHOBHOW LIENBIO €ro
CO3/IaHHSI, CTPOUTENBCTBOM XKHIIBIX 3IaHUH OHO HE 3a-
HHMAaETCS.

Kpome Toro, kK OTIMYMTEIHPHOMY MPH3HAKY pac-
CMaTPHUBAEMBIX OPTaHU3AIMA MOYKHO OTHECTH MOJIEIh
YJICHCTBA, KOTOPasl YCTAHOBJIEHA IS KaKIOW U3 HUX.
B XXCK muHHMansHOE KOJIHYECTBO YWIEHOB COCTABIISIET

5 4enoBeK, MaKCHMAJIbHOE OTPAHHYCHO KOINYECTBOM
JKIUTBIX TIOMEIICHUN B 3MaHUU M OH MOXKET OBITH 00pa-
30BaH TOJBKO TPH IOJHOM COTJIACHU BCEX T'PaXKIaH,
KOTOpPBIE 3aiMYTCSl CTPOUTEIBCTBOM JIOMA, U KaXKIbIi
cra”etr yupeauteneM. Yto kacaercst TCXK, To oHO 00-
pasyeTcsi B y)Ke TOTOBOM 3/IaHHH, H YTOOBI OHO MOTJIO
HayaThb yNpaBisTh JOMOM HEOOXOIMMO, YTOOBI B HETO
BCTYNHJI0 OoJjiee MOJIOBUHBI COOCTBEHHHKOB.

Eme onHO BakHOE OTIMYHE, KacaeMO MOJEIH
wieHcTBa — 3T0 TO, 4To B JKCK kaxaplii yyacTHUK
uMeeT ouH rojoc, toraa kak B TCX romnoca cuura-
FOTCSI ICXOJIS U3 JTOJIW JKMJIOH TITOINAIU TPAXKIAaHWHA OT
o0IIeH miIomany A0Ma, CJIef0BATENBHO, BEC TOIOCOB
Oynert pasnmuaathses. Kpome Toro, wienom TCXK moxkeT
OBITh TOJIKO COOCTBEHHHK ITOMELICHHH B MHOTOKBap-
THPHOM JioMe, a wieHoM JKCK — Bce, KTo XOTsT IpHoo-
PECTH KHUJI0€ TOMELICHHE B COOCTBEHHOCTh

Kak m3Bectno, u JKCK u TCXK sBnsttoTcss HEKOM-
MEpUYECKUMM OpraHU3alUsiIMHU, MPHU 3TOM 3aKOHOAA-
TEJIbCTBO YCTAHABJIMBACT Ul HUX pa3HbIC YCIOBUS
pacIipeseneHus IOoIydYeHHBIX JOXO0J0B OT X035HCTBEH-
"ol pestenbHOcTU. Ecimu TCXK MoXeT MCIOIB30BaTh
9TH CpeJIcTBAa UCKIIIOUNTEIBHO Ha HY/IbI MHOTOKBap-
tupHoro noma, To JKCK goctynHa Bo3MOKHOCTH pac-
TIPeIeNIeHNs JI0X0/1a MEeXKAY YiIeHaMH KoollepaTuBa B
PaBHBIX JIOJISX.

Wnrepecnoii ocodenHoctrio JKCK siBisiercs u To,
yto cT. 122 KK P® nmpexycmaTtpuBaer To, 4TO OH IO
pelLIeHuIo 001Iero coopaHus ero 4jieHoB (KoH(pepeH-
[IUM) MOXKET OBITh MPeoOpa3oBaH B TOBAPUILECTBO COO-
CTBEHHMKOB xmibsi. Onnako, st TCXK oOpatHslii Ta-
KO e Tpolecc HeBO3MOXKEH, KaK paHee YK€ YIOMH-
Haznock, nockonbky KCK moxer co3gaBaTbesi TOJIBKO
Ha 3Tale CTPOUTENIbCTBA 3[aHUS. YK€ BO3BEIEHHBIN
oM He MokeT repeiitu mon ymnpasieHue JXCK, QyHk-
LUOHMUPYIOIIETO B COCETHEM 3JIaHWH, MJIH JIaKe HOBO-
oOpaszoBaHHOTO cOoOCcTBeHHOTO, fBa JKCK Hemp3s 00b-
€IMHUTH B OJTHO.

TaxuMm 00pa3zoM, JUIst TOTO YTOOBI KUJIBIIAM MHO-
TOKBAPTHPHOTO [OMa BBIOpaTh HAWIYYIIyI0 (opMy
yIpaBJIeHUs, HY)KHO y4ecTb BCe 3TH (DaKTOPHI, He-
CMOTpS Ha TO, YTO 3TH OPTaHU3AINU CXOXKH, OCHOBHAS
pa3HUIa MEXIy HUMH €CTh, M COCTOUT IEePBOHAYAIb-
HOW 1e1H, AJIst KOTOpOoi oHM co3patotcs. Ecimu mpucyt-
CTBYEeT HEOOXOJMMOCTb IIOCTPOWKH JOMa, TO 3TO
XKCK, a ecnu nuimb ynpaBlIeHHE YK€ UMEIOIUMCS —
TCX.

Ho BBIOOp Mex1y paccMaTpUBaeMbIMH IBYMs
¢opmamu crout 00BIYHO TONBKO y wieHOB JKCK, B
cirydae, KOT/1a MHOTOKBapTHUPHBIN JIOM Y€ BO3BEJICH,
1 ecyin o0111ee coOpaHue WICHOB MPUMET PELICHHE MPHU-
HATH HOBYIO (hopMy ympaieHus mromom. OHO Oymer
CUUTATHCA PUHATHIM P YCIOBUH, €CIIM 3a HETO IIPO-
rojocyer Ooiice MOJOBUHBI WIEHOB JKMJIMIIHOTO KO-
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orepaTvBa, MPUCYTCTBOBABIIMX COOpaHWH, a MO BO-
npocam. [Ipu sTom B ycrase JKCK mosxer ObITh Ipey-
CMOTPEHO YCIIOBHE JJI MPUHATHS TAKOTO PCIICHUS —
ono0OpeHue OoJee Tpex YeTBEPTEH YWICHOB JXUIHIITHOTO
KOOIIEPaTHBA, MPUCYTCTBOBABIINX 00IIEM COOpaHUH.
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