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STATE POLICY ON THE DEVELOPMENT OF HUMAN CREATIVITY

Annomauyus.

B cmamue npogeden 0630p 2ocyoapcmeennol ROIUMuUKY, CMpamezuil, RPOSPAMM U NPAMBIX ULU KOCGEHHbIX
@opm noddepiicKu meopueckux cnocoonocmell Yeno8eKa, e20 UHMeNIeKmyaibHO20 PA3GUMUs U HPAGCMEEHHO20

coeepmencmeoeanuﬂ.
Abstract.

The article provides an overview of public policies, strategies, programs and direct or indirect forms of sup-
port for human creativity, intellectual development and moral improvement.

Kniouegvle cnosa: nandemusi, KyibmypHas NOAUMUKA, 20CYOaApCMEEeHHble 2PAHMbL, PA36UMUE THBOPYECKUX

Ci’lOCO6HOCWl€1/7, noowiperue meopiyecmea

Keywords: pandemic, cultural policy, state grants, development of creative abilities, encouragement of cre-

ativity

COAEPXAHUE

1. TlonuTHKa rocygapcTBa IO pa3BUTHIO TBOPYE-
CKUX crocoOHOCTeH denmoBeka. Buabl rocymapcTBeH-
HBIX IIPOTPaMM.

2. 3aKoHOIATEIBHOE PETYIHMPOBAHUE

3. BrwusHue mnangeMuu, Haubojee MOCTpPaaaB-
e 00JIACTH KyNbTypHI

4. BriBoasl

5. bubnuorpadpuueckuii CIMCOK HCTOYHUKOB

CraTbs COZIepKUT ONHMCAaHUE HECKOJIBKUX HAIIPaB-
JICHUH Mep TrocylapCTBEHHOI MOAJEP)KKH B 00JacTH
KyJIbTYpBl, TypuU3Ma M pPa3BUTHS JOOPOBOJILUECKHX
JBIDKEHUH (BOJIOHTEPCTBO), MEPhI MOIJIEPKKH T'Pax-
JTAHCKUX MHUIIMATHB.

AXTyaJIbHOCTh BBIOpaHHON TeMBI 00YCIIOBJIEHa
TEM, YTO B NEPHOJ TII00ANEHON NaHAEMHUH CBSI3aHHON
¢ COVID-19, chepa KynbTypsl SBISIETCS OJTHAM M3 HC-
TOYHHKOB YJIYYIICHHS 3MOIMOHAIBHOTO COCTOSTHHUS
JFO/IeH, YCHIICHHS CIUTIOUYEHHOCTH U CTOMKOCTH.

[Tanmemust KOpoHaBHpYCa yKa3bIBaeT Ha HEOOXO-
JUMOCTH Pa3BHTHS TBOPUECKOTO MOJX0/1a BO BCeX che-
pax xwu3Hu. Ceifyac mMpocTo HEOOXOAUM TBOPUYECKHUH
MOJXO0J CIIEIHATUCTOB YUPEXKACHUH 3ApaBOOXPAHEHUS
JUIst pa3pabOTKHU CTpaTETHil MPeOTBPAIEHHsT pacipo-
CTpaHEHMs] BUPYyCca, HEOOXOJMMBI TBOPUECKHE CII0CO0-
HOCTH NEJaroroB M poJMTeliei, YToObl OpraHn30BaTh
o0yueHue feTel 10Ma, MOKa IIKOJIBI 3aKPBITHI.

Cutyanny, nogoOHbIe NMaHJIEMUH KOPOHABHUpYcCa,
MIPOUCXOJAT He dYacTo. Ho HeoOXoaMMocCTh crpaB-
JISITBCSL ¢ HEOXKUIAHHBIMU BBI30BaMU CTaHOBUTCS BCE
Ooyiee pacrpoCTpaHEHHOW. DTO CTAaHOBUTCS HOPMOI
XKHU3HU. B cCOBpeMEHHOM OBICTPO MEHSIOIIEMCS] MHUPE,
JIIOAM CTAJIKMBAIOTCS C OECKOHEYHBIM IOTOKOM HEH3-
BECTHBIX, HEOXXHJIAHHBIX M HENpeACKa3yeMBIX IIpo-
O5eM, OrpoMHBIM TOTOKOM wHH(popmanuu. Croco0-
HOCTb MBICJIUTB U JIEHCTBOBATh TBOPUYECKH CEUac Bax-
HEe, YeM KOTa-In0o Mmpexk/e.

1. ITonuTHKa TrOCYyAapCcTBAa IO Pa3BHUTHIO
TBOPYECKUX CIIOCOOHOCTell YenoBeka. Buabl rocy-
JApCTBEHHBIX IPOrPaMM.

B nocnanun ®enepansHomy Cobpanuro Poccnii-
ckoil denepauun 1 mapta 2018 roxna IIpesunent Poc-
cuiickoit @enepannu B.B.Ilytun oco6o ormerm, 4ro
KOHEUHOH LIEeIbI0 BCEX CTOPOH AEATENbHOCTHU rocyiap-
cTBa aBisercs Yenosek: «Poib, MO3UIIK rOCyaapcTBa
B COBPEMEHHOM  MHpPE  ONPEICNSIOT  HE TONBKO
1 HE CTOJBKO TPUPOIHBIE PECYPCHI, MPOM3BOJCTBEH-
HBIE MOIIIHOCTH, — sl TOBOPHJI YK€ 00 3TOM, — a Ipex/ie
BCETO JIFO/IM, YCIIOBHSA JIsl Pa3BUTHS, CaMOpeaJIi3allny,
TBOPYECTBA KaXKJOT0 YEIOBEKa.

VImMeHHO Ha TakOM MOHMMAaHUM COBPEMEHHBIX 3a-
Jlad rocyJapcTBeHHOH Bnactu B Poccun mocTpoeHs!
yTBepkaeHHbIe I naBoil rocyaapcTsa B 2014 rogy «Oc-
HOBBI TOCYJJAPCTBEHHOM KYJIbTYPHOU MOTUTUKIY. DTOT
JOKYMEHT (PUKCHPYET TOT (paKT, 4TO KyJbTypHOE pas-
BUTHE CTpaHbl, OOILIECTBA SABISIETCS HEOOXOAMMBIM
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yciaoBueM (OPMUPOBAHUS U PEATU3ALNU TBOPUECKHUX
CIOCOOHOCTEHN POCCHICKUX TpaxknaH. [4].

[NomuTHka rocynapcTsa Mo pa3BUTHIO TBOPUCCKUX
CIIOCOOHOCTE! YeJoBeKa pa3BUBAETCS OJHOBPEMEHHO
B HECKOJIBKHMX HAIPABIICHUAX:

— TOCYNApCTBCHHBIC IPOrPaMMBI  Pa3BUTHS
KynbTypsl (Pa3Butue KymbTypel U TypusMma, TBopue-
CKUE JIFOJIH;

2020

2019

2018

— TpaHThl (peaepanbHble, pETHOHAIBHEIC);

—  MOBBILICHUE 3apabOTHOM IATHI COTPYAHUKAM
KYJIBTYPBI U TBOPUYCCKHUM JICSTEISM;

—  3aKOHOJIATEIIFHOE PEryINPOBaHHE.

120 268 400,0
116 041 600,0
105 691 799,9
98 465 300,0
103 631 367,9
101 015 407,8

102 264 554,2
100 077 006,5

Pucynok 1. Qunancuposanue 2oc npoepammul « Passumue kynromypul u mypusmay

Teopueckue noou

IIpoeKT HampaBieH Ha MOMICPKKY TBOPUECKUX
HHUIMATHB Ui CaMOpeau3allid  HACeICHUs, B
MEePBYIO Ouepe/ib TAAHTIMBBIX JIeTed U MOJIOIeKH. B
ITHX LENAX OyIeT CO3MaH MOJOACKHBIN cuMQOHNIe-
CKHUIl OpPKECTp, CHCTEMa TPAHTOBOM IMOJIEPKKH KOH-
KypcoB U (hecTuBalieil, B TOM YUCIIE JYXOBOW H XOPO-
BOW MY3BIKH, YTO HOCIYXHUT COIUATLHBIM JIUPTOM IS
OJIAPEHHBIX JIeTel W MOJOJEXKH. [ paHTOBas MOJ-
JIep)KKa Takxke OylneT okazaHa TeaTpaIbHOMY HCKYC-
CTBY, TPaXIAHCKHUM KYJIbTYPHBIM HWHHUIIMATHUBAM B

¢dopmare cyocuauit HKO, koTopsie SBISIFOTCS cO3/1aTe-
JISIMA COOCTBEHHBIX TBOPYECKHUX MACTEPCKUX, KYJb-
TYpHBIX LEHTPOB, My3eeB. JlocTikeHue 1esel
HamIpoekTa obecneyar Kajpbl OTPACINd — IIOBBICAT
CBOIO KBanmupukaimio He MeHee 200 ThICSY Crieuanu-
cToB (25% pabotHukOB oTpaciu) B LleHTpax Hempe-
PBIBHOTO 00pa30BaHUS W MOBBIIICHHUS KBATH(UKAIINU
TBOPUYECKHX U YIIPABJIEHUECKHUX KaJpOB B cepe Kyib-
TYpHI, CO3JJAaHHEIX Ha 0a3e 15 TBopUYeckux By30B MHH-
KyJnbTypbl Poccun.
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HauwoHanbHbIA
MonoaeHbIn
cMMpOHUYECKHIA OpPKecTp
MNepcnexkTUBHEIR KaApOBLIA

pe3eps AnA NPoGECccUOHaNbHEIX
KOMNEKTMEOR

lpaHTOBanA NoAAepKKa
rpamaaHCKUX KYNLTYPHbIX
MHUUKaTHE (HKO)

&3
N

NMoppepxKa
006pOBONBYECKMX
OBUXEHUA

100 TeiC. BONOHTEPOE-Y4ACTHHUKOE

LleHTpbl HENpepBIBHOTO
obpa3zoBaHWA U NOBbLILLEHWA
KBanugpuKaLmm

25% paboTHWKOB OTpaciu

WMHHoBaUuWoHHbIE
TBOPYECKWE NPOEKTbI

U decTUBaANKU NKBUTENBCKHUX
KONNeKTUBOB

BuicTaBKK
denepanbHbIX
W perMoHanbHbIX My3eeB

20%-HBll pocT
KONWYECTBA NOCELLEHMIA

Pucynox 2. Ocnosuvie nanpasnenue npozpammul « Teopueckue aioouy

Buowt zpanmoe (pedepanvnoie, pezuonanvhuie)

B 2017 rony coznan nopran «Kynerypa. ['panTsl
Poccum» (www.grants.culture.ru), comep:kammii wH-
(hopMarmro 0 BUIAX U MOPSAKE MPEAOCTaBICHUA (ere-
paNbHBIX, peTHOHATBHBIX, MyHHITUITAIFHBIX H YaCTHBIX

=g

KonudecTeo
CTUNEeHmMA
MNH py6.
DuHaHCKMpoBaHWE

1000

IPaHTOB ISl MOICPIKKH TBOPUECKUX MPOCKTOB B 00-
JIACTH KYJIBTYPBI U UCKYCCTBA. EMHCTBEHHBIN B CBOEM
pore arperatop MHGOPMAIUN O TPaHTaX, CyOCHIUSIX,
KOHKypCax M MPEeMUsIX B 00JaCTH KyJIbTyphl U HCKYC-
CTBa 3a TOJI pabOTHI MOCETHIIO OoJiee 76 THICSY MOIB30-

4000
288

MINH pyb.

e

2013

2018

Pucynok 3. Adpecras nodoepoicka Oesmenetl KyIbmypul U UCKYCCMBA

&% g3

Konnektue
w23
Mnpa py6.
DUHAHCWMPOEaHKWE

99
8

mMnpa pyeé.

99
7

Mnpa pyé.

2016

2017 2018

Pucynox 4. Ilpezuoencmrue spanmel
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Yeenuuenue zapabommnoii nnamot pabomuuxam
Kyasmypul

[oBbimienue oriaTel Tpyna pabOTHHKaM yupe-
JKIIEHUH KYJIBTYPBI OCYLIECTBIISIETCS] YCTAaHOBJICHHBIMHU
TEeMIIaMH, YTO CIIOCOOCTBYET IOBBIIICHHIO KayecTBa
YCIIYT, Pa3BUTHIO Ka/IpOBOTO MMOTEHIMANA MyTEeM IpH-
BJICYEHUs KBAJTH(UIMPOBAHHBIX KaJpOB, CO3IaHUIO
ONMaronpusATHBIX YCIIOBUH YCTOMYMBOIO pa3sBUTHS
c(epbl KyIbTypHL.

POCT 3APAEOTHOW MNJIATbI

Uro KxacaeTcs cpeqHel 3apaboTHOH TIaTh paboT-
HUKOB yUpeXIeHUH KyIbTypel, ¢ 2014 roga oHa BBI-
pocna Ha 75% u coctaBuna 41 878 pyouneii. [Ipuuem,
HauOONBIINN POCT HAOMIOJAeTCsl HA YPOBHE MYHUIIH-
nanuTeToB. [ naBHbII NoKas3arenb 3(pQEKTUBHOCTH pe-
IM3alUHU TOCY/IapCTBEHHON KYJIbTYPHON MOJUTHKU —
MOCEIAEMOCTh YUPEXKICHUH KYJIbTYphl — B MEPHOJ C
2014 mo 2019 rr. BeIpoc Ha 47 MIH U cocTaBua 763,3
MutH 1o utoram 2019 roga (8 2014 r. — 716,1 min) [7].

CpepHsa 3apaboTHas nnata paboTHUKOB YUPEXAEHUNA KYNLTYpPbl BCEX YPOBHEI:

12, 7 toic. 14,7 Thic. 21,1 ThiC.

pyé. pyb. pyé. pyé. pyé.

23,9 Toic. 25,5 ThiC.

271 1bic. 32,5Thic. 39 ThIC.
pyé.  py6.  pyb.

40,9 ToiC.
pyé.

2011 2012 2013 2014 2015 2016 2017 2018 2019°

CPE[HSAA 3APABOTHAS MIATA PAEOTHWKOB MO KATEFOPUSIM YHPEMAEHMIA KYABTYPbI

g MyHuumnansHbie: 33,2 ThiC. pocr B 3,2 pasa
77 pocr 6.
\ ,83.2pas 1o cpasHenuio ¢ 2011 ronom PeruoHanbHbie: 46 ThiC. pocT 8 2,6 paza
i ps.
OepepanbHble: 70,5 ThiC. pocr B 3,5 pasa

L

Pucynox 5. Juuamuxa 3apabomuoii niamol compyoOHUKO8 KYIbmypbi

1. 3akoHoaaTe/ibHOE PeryJiMpoOBaHue
Ha npotsokennn nocneaHUX JIET akTUBHO COBEP-
IICHCTBYETCSl 3aKOHOJaTeNbHas 0aza B cdepe Kyib-
TypsL. B Texymem roxy mpussTo 7 ¢eaeparbHBIX 3aK0-
HOB, Bcero 3a 7 et — 51 3akoH. 3aKoHOIATEIbHBIC
WHUIMATUBBl KacaJllCh CaMBIX pa3HBIX cdep, B TOM
qucIie, MPUCTYIABITUCH K MHOTOYHCIEHHBIM TOJI0CaM

TeaTpalbHOTO U MY3€HHOr0 COOOIIECTB, MHUHHCTEP-
CTBO pPa3paboTajo 3aKOHONPOEKTHI, MPU3BAaHHBIE pe-
LIUTH POOJIeMBl B cepe peann3anuy 1 Bo3Bpara Ou-
JIETOB B OPTaHM3ALMIX KyJIbTYphl. BriepBeie 3atponyTta
npo0iieMa JOCTYITHOCTH OWJIETOB Ha KYJIbTYpHBIE Me-
ponpusTHs. 3a1a4a — 3HAYUTEIFHO COKPATUTh UCKYC-
CTBEHHYIO JAMCTAHIMIO MEXAY YUPEKACHUEM U 3pUTe-
neM.
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Takum 006pa3om, cpeu MOSBUBIINXCS HAIIIPOCK-
TOB, KOTOpbIE N0DKHBI K 2024 rony BeiBecTH Poccuro B
YHCII0O MUPOBBIX JIMJIEPOB BKIIIOUEH U MPOeKT «Kyib-
Typa». OHAKO 3KCHEPTHI CTABST MOJ COMHEHHE JIeHi-
CTBEHHOCTD MPOEKTA, TOCKOJBKY Ha HETO BBIJIEIICHO 110
18,9 mipa pyOueit B roi, Ha IECTh JIET JEUCTBHS TPO-
exta—3710 113,5 muipx py6sieii. B obuiem paspese 6ro-
s)keta — 310 0,44% Beex cpencts [3].

3a npomenmuuii nepuos AeHCTBUS MEp rocynap-
CTBCHHOW IMOIJECPIKKH YCIEITHO OCYIIECTBIICH IEIBIi
PSLI MEPOTIPHATHIA, cpen KOTOphIX — [0 poccuiickoro
kuHo, ['ox TeaTpa, mpoBeneHa paboTa 1Mo peMOHTY J0-
MOB KyJbTYpPHI M OCHAIICHUIO WX COBPEMEHHBIM 000-
pynoBanueM. VHUIMUPOBAHBI KPYMHBIC KYJIBTYypPHBIC
aknuu, Takue, kak "Houb nckyccts", "Houb my3eeB",
"BrbaroHOYB", COCTOSIIMCH CIIEKTAKIN U (pHIapMOHU-
YeCKre KOHILIEPTHI B Pa3HBIX PEruoHax. Y CHENIHO pea-
JIM3ylOTCs  MacmTaOHble  (enepaibHble  ITPOEKTHI,
HamnpaBJIEHHbIE Ha CO3JaHHE OOIIEr0 KYyJIbTYPHOTO
MPOCTPAHCTBA.

2. Bausinne maHaeMuH, HaNOoJee MOCTPAIAB-
mue 00/1aCTH KyJIbTYpBI.

Cdepa KynbTypBI OJHOW W3 TEPBOW MpPHHSIIA HA
ce0s ymap oT KOPOHABHPYyCa — B CBSI3U C 3aIPETOM TIe-
pecedeHuss TPaHMIl 0 BCEMY MHPY OTMEHSJINCH Ta-
CTPOJIH, 3aKpHIBAJUCh TeaTphbl, KOHIEPTHBIE 3ajIbl,
KYJIbTYPHBIC [IEHTPHI, My3bIKaJIbHbBIC KIYObl M IPOYHUEC
TUIOMIAJIKK TIPOBEACHHUS MAaCCOBBIX MEPONPHUSITHH B
aTol obmactu. B Havane mapta 2020 r. GOJBIIMHCTBO
yUpeXKICHUH KyJIbTYpPHl BO BCEM MHUpE ObBUIM WU 3a-
KPBITBI Ha HEOIPE/ICICHHBIA CPOK, WU IMPOTPaMMEI
MPOBOJUMBIX UMH MEPONPUATHH OBLIH paluKaIbHO
COKpAIIICHBI, @ BBICTABKHU U NPEJICTABICHUS OBLIA OTME-
HCHBI WU TICPCHECeHBI Ha OoJiee MO3JHUN CPOK. B oT1-
BET HA 3TO MPEIIPUHUMAINCH AKTUBHBIC YCHJIHS IO

68

denepanbHbIX
3aKOHOB

2012-2019

Pucynox 6. 3axonooamenvhvie uHUyUAMUBL NO NOOOEPICKE MBOPYECNBA U KYIbMYPbl

MIPEJOCTABICHUIO AIbTEPHATUBHBIX WU JONOIHHUTENb-
HBIX YCJIYT C IOMOIIBIO NU(POBBIX MIaT(Gopm, MHpo-
KO€ MCIOJIb30BAHNE TOIYUYNIH OHIAWH-TEXHOJIOTHU B
00JIaCTH KYJBTYpbI, apTHCThl Hay4YHJIHCh PEIETHPO-
BaTh OHJIAIH, @ MY3BIKaHTBHl — BBICTYNATh IHEpen ITy-
CTBIM 3aJIOM B paMKax TpaHcisauu B HTepHETE Iepen
TBICAYaMU HEBUJIUMBIX 3pUTENel, O3HAKOMJICHHE C
KYJIBTYPHBIM M HICTOPHYECKUM HACJIeIUeM cTallo Ooiee
JOCTYIHBIM. TeaTpsl MacCOBO NEPEXOAMIN K OHJIAMH-
TPAHCISIMAM, OCBaMBAIN HOBBIE ()OPMBI OOILIECHUS CO
3pHTeNIeM, HOBBIE (DOPMATHI TIOCTAHOBOK M PETIETUIINH.
Bce 3amuanupoBaHHBIE COOBITHS, CBSI3aHHBIE C apT-
PBIHKOM, CYIIECTBEHHO IMOCTPaJalH OT KOPOHABUpYcCa.

B nensx npeoioneHus nocieICTBUI TpyAHOU CcU-
Tyaluu OBUIM CO3/IaHbl BUPTYallbHblE KOMHATBI IS
MIPOCMOTPA M TMOKYNKH NMPOU3BEACHUN HcKyccTBa. Ka-
paHTHH, BbI3BaHHbBIN MMaHIEMHENl KOpOHABUpPYCa, HETa-
THBHO CKa3aJICsl U Ha 00JIaCTH KMHOWHIYCTpUH. Bme-
CTO KHHO(ECTHBAIEH — 3aKPBITBIE ITOKAa3bl HOBBIX
(UIBMOB M TPEHIIEPOB, NMPE3EHTALMH MPOEKTOB, KOH-
(depeHIMM C cO3/1aTeIsIMH, BCTPEYM CO 3BE3JaMu B
Cetn. Bupyc yckopui nporecc yxo/a KuHemarorpaga
B MHTepHeT. My3eu nepenuy B pexxuM caMOU30ISILIUN
U TIepEeBEIM CBOW NMPOEKTHl B OHJIAWH, CTall M300pe-
TaTh HOBBIE ()OPMATHI B3aUMO/IEHCTBHS C HCKYCCTBOM.

OmuaitH-BBI30BHI KyIbType BceoOmras camonso-
s u3-3a mangemMun COVID-19 xapauHaibHO W3-
MeHmIa chepy KyasTypsl. L{ndpoBuzamms HacTymmia
CTPEMHTENBHO, TEM CAMBIM BO MHOT'OM COXPaHHB MO-
PaTBHO-TICHXHYECKOE 37I0POBbE HAIMM BO BpeMsI MaH-
JEMHUU.

2. BriBoasl

Curyanus ¢ caMoM30JsIiMel, BbI3BaHHAs MaH/e-
MHEH, HalOMHWIA O (YHIAaMEHTAJIbHOW 3HAYUMOCTH
TBOpUYECTBA B JKU3HM oOmmecTBa. CoXpaHEHUE KYJIb-
TypBI KaK CpeicTBa He(hOPMAaIbHOTO B3aUMOAEHCTBUS
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MEXKAYy JTIOJbMHU KpaifHe BaXKHO AJISI UX NICHXOJIOTHYe-
cKoro komdopra.

Ilocne manzeMuu BO3MOXEH 3aMETHBIH POCT UH-
Tepeca 3pureneil Kk oaaliH KyJIbTYpHBIM COOBITHSAM
HECMOTPSI Ha TO, YTO MHOTHE ITPOTECTUPOBAHHBIC B T1e-
pHOJ KapaHTHHA OHJIAWH-TIPAKTUKH, 3aPEKOMEH/I0BaB-
mue ceds Kak ONpesieNIeHHO YCIICIIHbIE U C KOHTEHT-
HOH, U C KOMMEPYECKOH TOUYEK 3pEHUs], MPOAOJDKAT
JICHCTBOBATh U B JaJbHEWIIEM, HO HE CMOTYT IOJHO-
CTBIO 3aMEHUTH KHBOE OOIIEHHE C ITyOIMKOH.

Bemteck mHTEpeca K IU(POBBIM MPOAYKTaM B
cdepe KyIbTypHI BIEUET 3a COOOH H psif mpobdiem, Ko-
TOpBIE TIPEACTOUT pemuTh. Hampumep, Bompoc aBTop-
CKHUX IIpaB M BCIUIECK «ITHPATCTBa» B KUHO IIOCJIEC BBE-
JICHUS] KApaHTHHHBIX MEp.

Hapsiny ¢ mpaBuTenbcTBaMu, OOBSBHBLIIMMHU 00
00IIMX MaKeTax Mep HOAJEPIKKU Yepe3 COOTBETCTBYIO-
IIMe MMHUCTEPCTBA, U CO CHELUAIN3UPOBAaHHBIMH Be-
JIOMCTBaMM, OTBEUYAIOIIMMU 3a BBIpAOOTKY M peannsa-
IIMIO TIOJIMTHKY B O0JIACTH KYJIBTYPBI M HCKYCCTBA, Op-
TaHW3allMM TPaXKJAHCKOTO OO0IecTBa W YacTHBIE
KOMITaHWH UTPAIOT BAXXHYIO POJIb B TOAJCPKKE ydupe-
KICHUH KyJbTYphl, CO3/aBas pasindHble (QOHIBI U
KyJIbTypHBIE aCCOMAIINH.

B 72 crtpanax Mupa MmpoBeIEHBl MEPONPUATHUSA,
MIPU3BaHHBIE NIPHUBJICYb BHUMAHHUE K MIpobiemMaM B 00-
JAacTH KyJbTypbl. B paMkax pasMuHbIX WHHULUATUB
MOJIEP’KKU TIOMOIITh OKa3bIBAETCS HE TOJIBKO pa3BUBa-
IOIIMMCS CTpaHaM, HO U TPaJUIMOHHBIM CTpaHaM-J0-
HOpaM.

IOHECKO mnpuBnekaeT BHUMaHHUE K IpobiemMaM
YUPEXKICHUI TOKYMEHTAJILHOTO HacJequs: apXWBOB,
6ubmmoTek u My3eeB. OHM MI'PAIOT KIIIOYEBYIO POJIb B
JOKyMEHTHPOBAHUH Pa3BUTHUS CUTYaINH C TAaHJEMHUEH,
YTO TMOMOXET O00ECNeYHTh IMOJOTYETHOCTh Trocyaap-
CTBEHHOTO CEKTOpa B OyaymieMm.

TpaauMOHHBIE CpEACTBa MaccoBOW HH(pOpMa-
1M, TaKHE KaK MECTHOE PaJHo0, TEIEBUICHUE U ITeJaT-
Hasl TIpecca, JOJDKHBI OCTABATBhCS KU3HEHHO BaXKHOM
YaCThIO IPABUTEIbCTBEHHBIX OTBETHBIX MEp, B 0COOCH-
HOCTH, B Pa3BUBAIOLIUXCS CTPAHAX.

lNocynapcTBeHHas mojepKKa yupexaeHu B 00-
JACTH KYJIBTYPHI, @ TAKXKE HE3aBUCUMBIX JIesITeNeH Hc-
KycCTBa TPeOyeT TIIATEIILHOTO KOHTPOJISI CO CTOPOHBI
BBICIINX OPTaHOB.

[To mepe crabuaM3anuy SMHUAEMHOIOTHYECKOM
00CTaHOBKH U MTOCTETICHHOM OTMEHBI OTpaHUYCHUH Xa-
PaKTEpHBIM CTaJIO BBEJICHNE NTPABUTEIHCTBAMH CIICIIH-
AIBHBIX TIPaBHJ BO30OHOBIICHHSI MAacCCOBBIX KYJIBTYp-
HBIX MEpONPHUITHH M IESTEIbHOCTH OOBEKTOB KYIIb-
TYpBbI, IPEANOJIArato1X OBBIIICHHBIE MEPBI 3aLIUTHI

VK 37.012.3

3I0pOBBsSI ¥ 0E30IIACHOCTH OPTaHU3aTOPOB, YYACTHHU-
KOB U 3pHUTEJICH.

Bubauorpadgudeckuii cmucoK HCTOYHUKOB:

3. ®enepanbhsiii 3akon «O denepanrbHOM OFOA-
skete Ha 2019 rox u Ha mmanoBbId niepuon 2020 u 2021
rojioB» (¢ n3MeHenusamu Ha 18 uromst 2019 rona) URL:
http://docs.cntd.ru/document/551785929 (nara o6pa-
mienns: 07.10.2019).

4, PacnopspbkeHHE TpaBUTEILCTBAa Poccuiickoi
Oeneparuu ot 25 aBrycta 2008 roga Ne 1244-p. O
KOHIIETIITAN Pa3BUTHA 00pa30BaHus B chepe KyIbTYph
u uckycctBa B Poccuiickoit @eneparuu Ha 2008-2015

roma /! KoncynbrantInroc [cafiT]. URL:
http://www.consultant.ru/docu-
ment/cons_doc_LAW 79661/ (mata  oOparmieHus

06.10.2019)

5. KoHuenuust mpoexTa ¢enepansHOro 3akoHa
«O KynbpType» (MOAroTOBICHA pabouei rpymnmoi mo
pa3paboTKe KOHIEIIMN U MMPOeKTa (PpeaepaabHOro 3a-
koHa «O KyJNbTYype», YTBEPKIESHHON pacropssKeHHEM
Anvunauctpanmu Ilpesunenta Poccuiickoit denepa-
mad ot 29 wmapra 2018 roma Ne217). URL:
https://www.mkrf.ru/press/cur-
rent/kontseptsiya_proekta_federalnogo_za-
kona_o_kulture/ (nara obpamenus 06.10.2019)

6. Iermanenko A. O. Hekoropsie acmekThl CO-
BEPIICHCTBOBAHUS CHCTEMbI XYJ0XKECTBEHHOTO 00pa-
30BaHus B Poccuu B KOHTEKCTE COBPEMCHHBIX COIIUO-
KYJIBTYPHBIX peainii // BecTHUK HayKU ¥ 00pa30BaHHsI.
2019. Ned4-1 (58). URL: https://cyberleninka.ru/arti-
cle/n/nekotorye-aspekty-sovershenstvovaniya-sis-
temy-hudozhestvennogo-obrazovaniya-v-rossii-v-
kontekste-sovremennyh-sotsiokulturnyh-realiy  (mara
obpamenus: 07.10.2019).

7. T'pantsl B chepe KYJIBTYPHI
URL.: https://www.cultmanager.ru/article/8032-18-
mO05-08-ministerstvo-kultury-granty-na-2018-god
(mata obpamenus: 07.10.2019).

8. Kanununa H. TearpanbHblii kapmaH. 3auem
TOCYAapCTBO TPATHUT Ha TeaTphl 69 Mipa pyOeii B ron
URL: https://www.forbes.ru/obshchestvo/381281-
teatralnyy-karman-zachem-gosudarstvo-tratit-na-
teatry-69-mird-rubley-v-god  (mara  oOpamenus:
07.10.2019).

9. https://culture.gov.ru/press/news/v_sovete_feder-
atsii_podveli_itogi_pervogo_etapa_realizatsii_osnov_gosu-
darstvennoy_kulturnoy_politiki/

10. Kynerypa B ycnopusax nangemun COVID-19.
Haiimxect moarorosieH [lemapTaMeHTOM MEXIyHa-
POaAHOTIO u PETNOHATIBHOTO COTpYAHUYIECTBA
https://ach.gov.ru/upload/pdf/Covid-19-culture.pdf

Cauroxoe Ilagen Anopeesuu,
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Kybancxuii cocyoapcmeennwiil acpaphwiil yuugepcumen.
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TRADE ACTIVITY AS AN OBJECT OF GOVERNMENT REGULATION

Annomauyus.

Dggexmusnocme pyukyuonuposanus mopeosoii desmenvhocmu Kpacrnooapckozo Kpas 8 co8pemeHHblX
VCNIOBUAX HANPAMYIO 3A8UCUM 0T SPAMOMHO20 YNPABIEHUS CO CMOPOHbI 20CYOAPCMBEHHBIX U MYHUYUNATLHBIX
0p2aHO8 61ACMU U NPUMEHEHUS HOBbIX UHCIMPYMEHNO8 PecyIupOSaHus.

Abstract.

The effectiveness of the functioning of the trading activities of the Krasnodar Territory in modern conditions
directly depends on competent management by state and municipal authorities and the use of new regulatory

instruments.

Kniouegvle cnosa: mopeogas 0essimenbHOCHb, UHCIPYMEHMbL 20CYO0apCmeenHo2o ynpasienus, Kpacnodap-

CKUUl Kpau, NPUeIeKameabHOCmy YCiye2.

Keywords: trade activities, instruments of public administration, Krasnodar Territory, attractiveness of ser-

vices.

TocynapcTBeHHOE peryIHpOBaHUE TOPTOBIA OCY-
MIECTBIIACTCS C MOMOIIBIO CHCTEMBI THITOBBIX MeEp 3a-
KOHOJIATEIBHOTO, MCIIOJHUTEIBHOTO U KOHTPOJIUPYIO-
mEero xXapaxkreépa npaBOMOYHBIMU I'OCYAapCTBCHHBIMU
YUPEKICHUSIMH B 1IEJISIX CTAa0MIM3AMK U TPHUCIIOCO0-
JIEHUS] CYIIECTBYIONIEH COLUATbHO-DKOHOMUYECKOM
CHUCTEMBI K U3MEHSIONIMMCS yciIoBusAM. OHO peansy-
€TCs ¢ TIOMOIIBIO CIEIUATBHON CUCTEMBI MEp, TPey-
CMATPHUBAIOIIEH WCIIONF30BaHUE 3aKOHOJATEIBHOM
0a3bl, aKTOB, YKa30B, a TAaKXKe Pa3INIHBIX HOPMATHUB-
HBIX TOKYMCHTOB.

KocBeHHO yyacTBOBaTh B TOCYJapPCTBCHHOM peEry-
JUPOBAHWU MOTYT U O0OIIECTBEHHBIC OPTaHU3alNH: 00-
[IECTBA 3aUThI IPaB MOTpeduTeIIeH, MPOPCOIO3bI, MO~
JIMTUYCCKUEC TAapTUU U OP.

Haubonee spkue naMeHeHUsI B COBPEMEHHON KO-
HOMHKE OTPA3WIKCh, IPEXK/E BCETO, HA TOPTOBOM J1es-
TeJIbHOCTU. TOProBsl, BEICTYMAIONIAS KaK CBI3YIONIEe
3BCHO MCXKAY pasIMYHBIMU OTPaCIIMHU HAPOJHOT'O XO-
31CTBA U, B YACTHOCTH, KaK CBA3YIOIINE 3BEHO MEXKIY
MPOM3BOJUTEIIEM W MOTpEOHTENeM, HE OCTanach BHE
rOoCyapCTBEHHOTO perynmupoBanus. CoBpeMEHHBIN
MEXaHHM3M PEryJUpPOBaHUS SKOHOMHUYECKON IesTellb-
HOCTU TOPTOBJIM MOXHO MPEACTABUTH KAaK MHTEIPUPO-
BaHHYIO CHCTEMY (OPM, METOAOB, CPEICTB, C IIOMO-
b0 KOTOPBIX OCYIIECTBISIETCS BO3ACHCTBHE TOCYIap-
CTBa Ha O6'BeKTBI TOPTOBJIN.

ITockoybKy B MeXaHHU3M€ TOCYJapCTBEHHOTO pe-
TYJIUPOBAaHUS TOPTOBIM MPUCYTCTBYeT oOpaTHas
CBSI3b, €TO MOXKHO paccMaTpyBaTh KaK 3aKpBITYIO CH-
CTEMY B3aHMOOTHOIIICHUH SKOHOMUYECKUAX CYOBEKTOB
U OOBEKTOB, MPEICTABISIIOIIYI0 COBOKYITHOCTBH 3JIe-
MEHTOB U CBSI3€i MKy HUMHU.

Kpome Toro, mpu paccMoTpeHMH peanu3aluuu
(YHKIHMH perynupoBaHus HEOOXOAWMO HCIOJB30Ba-
HUE MPOLECCHOI0 U CUCTEMHOTO M0JIX0/1a, IOTOMY, YTO
paboTa 1Mo JOCTIKEHUIO LeNNel ABIAeTCS HE KaKUM-TO
€ITMHOBPEMEHHBIM JICHCTBUEM, a CepUel HEeNpephIB-
HBIX B3aMMOCBSI3aHHBIX AEHCTBUNA. DTH AEHCTBUS, KaXK-
JI0€ U3 KOTOPBIX SBISIETCA CaMO II0 ce0e MpOIeccoM,

OYECHb HEOOXOAWMMBI [UIS YCIICIIHON AEATEIbHOCTH
TIPEATIPUATHI W OPTaHU3ALMH TOPTOBIIH.

CHCTEeMHOCTb NPOSBIISIETCS U B TOM, YTO PETYIIH-
pOBaHHUE OCYIIECTBISIETCS 110 TPEXYPOBHEBOII cucteMe
yIpaBjeHus: Ha (elnepalbHOM ypOBHE, Ha YpPOBHE
cyOobekToB P® (00macTHBIX), a TaKXKe Ha YpOBHE Opra-
HOB MECTHOTO CaMOyTIpaBJIeH!s. B kakjoM U3 HUX CO-
3/1aHBl COOTBETCTBYIOIIHE CTPYKTYPHI CO BCEMH KOH-
KPETHBIMH LIEIISIMU, 337a9aMH U (QYHKIHSMH.

Teopernieckre 0CHOBBI TOCYIapPCTBEHHOTO PEry-
JIMPOBAHMS TOPTOBIIN

CyOBEeKTOM TOCYAapCTBEHHOTO PETryJINPOBAHUS
TOPTOBJIH BEICTYIAET TOCYIaPCTBO, OOLIECTBEHHBIE OP-
TaHW3alliy, 3aKoHOoJAaTeNbHbIe OpraHsl. OOBEKTOM
SKOHOMHYECKHE, OPTaHW3allMOHHBIE W yIIpaBlIeHYe-
CKHE OTHOIICHUS B C(hepe TOPrOBJIM HA YPOBHE CYyOh-
€KTOB XO3SIIICTBOBaHMSA B BHAE TOPTOBBIX OpraHU3a-
LU

Mexny cyObeKTOM U 00BEKTOM CYILIECTBYET Npsi-
Mas ¥ oOparHas CBSI3b, PETYIMPOBaHHE KOTOPOI
MOYKHO MPE/ICTABUTH B BUZIE IEIOCTHOM U ()yHKIIMOHH-
pytomieid cuctembl. C MOMOIIbIO NPSMOM CBSI3U OCY-
LIECTBIISIETCS. LIEJIEHANPABIEHHOE BO3JEHCTBUE TOCY-
JapcTBa Ha 0OBEKT, B CBOIO O4Yepeb, 0OpaTHas CBS3b,
MIPOSIBIISIIOLIASICS B PECTPYKTYpU3ALUH, MOACPHU3ALUU
paHee peann30BaHHBIX TEXHHYECKHX pEIIeHUi Impen-
MIPUATH, OKa3bIBACT BIMSHUE HA SKOHOMUKY CTpPAHBI.
Hannume npsiMoii 1 oOpaTHOI CBSI3UM COCTaBISIET CH-
CTEeMY MEXaHN3Ma PeryIupOBaHHS.

O603HadeHHe MPEIEIIOB TOCYIaPCTBEHHOTO PETy-
JIUPOBAHUS IKOHOMHKH, B TOM 4YHCJIE MOCPEICTBOM
(OpMyIHPOBaHHUS TOYHOTO M HCUEPHBIBAIOLIETO IIe-
peuHst GopM M METO/I0B TOCYAAPCTBEHHOT'O PETyIINPO-
BaHUsI, SIBJIAETCS HE TOJIBKO CaMOOIPaHMYEHUEM TOCY-
JapcTBa (B JIMIE CBOMX TOCYIapCTBEHHBIX OPTraHOB) B
BO3/IeiicTBUM Ha OOIIECTBEHHbIE OTHOLICHUS, HO M
OTIpe/ICIEHHON TapaHTHel CyObeKTaM TaKMX OTHOIIIEe-
HUM, YTO JPYTUE CPEIICTBA BO3ACHCTBUSA HA X MOBEJIE-
HHE TOCYJapCTBO NPHMEHATh HEe OyIeT W, ClIeA0Ba-
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TENBHO, YTO COOTBETCTBYIOLINE BONPOCH OyIyT pe-
IIaThCSI HA YCJIOBHSAX CAMOPETYIUPOBAHHS HIIH COPETY-
JUPOBaHUSA (€cIH NMPUMEHEHHE roCy1apCTBOM OT/IEJb-
HBIX CPEJICTB CTaBUTCS B 3aBUCHUMOCTb OT OIpEeICH-
HBIX YCJIOBHI).

B uucne HemocpeCcTBEHHBIX M OOIIMX METOJ/IOB
peryaupoBaHus OTHOLICHUH MEXIy OpraHaMu Iocy-
JIApCTBEHHOMW BJIACTH M XO3SHUCTBYIOIMMHU CYOBEKTaMHU
B CBSI3M C OpraHU3alMeN U OCYIIECTBIEHUEM TOProBON
JEATEIFHOCTHU CIEIyeT Ha3BaTh:

1) numeH3NpoBaHNe OTACITBHBIX BHIOB TOPTOBOM
JEATEIFHOCTH OTAEIbHBIMU BUAAMH TOBApOB H, COOT-
BETCTBCHHO, 3alPEIICHHE W MPECEUCHHE TOPTOBIHN
JTaHHBIMM BUJJaMU TOBAapOB 0€3 COOTBETCTBYIOLIECH TH-
LCH3UH;

2) rocyAapcTBEHHOE PEryJIMpoBaHHE LIEH Ha OT-
JIeNIbHBIE BBl TOBAPOB.

CucteMy MeTOJOB TOCYJapCTBEHHOTO PEryIHpo-
BaHUS 3TUX OTHOIIEHHUH MOMONHAIOT OOIIKE METOABI,
IPUMEHSEMbIE K JaHHBIM OTHOIICHHSAM Kak K pa3Ho-
BUIHOCTH JPYTMX OTHOIICHHH (TpelnpHHAMATEINb-
CKHX, HAJIOTOBBIX, JIP.), 8 IMEHHO TOCyJapCTBEHHAs pe-
THCTpalys XO3AHCTBYIOIIMX CYOBEKTOB, ToOCynap-
CTBEHHAs TTOEPKKa MAJIOTO TPEIIPHHAMATENIBCTBA,
MPOTHO3UPOBAHNE W IUIAHUPOBAHUE, APYTHE METOIBI,
MPUCYIITHE HaJOTOBOMY, TaMOXXCHHOMY, TEXHHYe-
CKOMY M JApPYrMM BHJaM perynupoBaHus. ['ocynap-
CTBEHHOE PETyJIMPOBAHUE OTHOLUEHHUW MEXAY XO3sil-
CTBYIOILIIMU CYOBEKTaMH U OpraHaMH I'OCYAapCTBEH-
HOM BiacTu cyObekroB Poccuiickoin ®Penepaunu
OCHOBBIBAeTCA TaKXKe Ha METO/1aX MPOrpaMMHUPOBaHHS
¥ HOPMHUPOBAHUS, COJIEPKAHHE KOTOPBHIX PACKPHITO
HETIOCPEICTBEHHO B 3aKOHE

KocBeHHBIMI METO1aMH TOCYJApPCTBEHHOTO PETy-
JMPOBaHMS TOPTOBJIM OTICIHHBIMH BHJIAMH TOBapOB
ABJISIIOTCSL  cepTU(UKANUs, MapKHpPOBaHHE TOBAPOB
(HammpuMep, aJKOTOJIBHOM MPOIYKIUH B COOTBETCTBUH
¢ @enepanpHbIM 3aK0OHOM "O rocy1apCTBEHHOM pPery-
JMPOBAaHWU TPOU3BOJCTBA W 000pPOTa STHIOBOTO
CIHPTA, aJIKOTOJIFHON M CIHPTOCOIEpXKANIEH MPOayK-
un", TabayHOM NPOAYKIUU B cOOTBETCTBUHU ¢ Dere-
panbHBIM 3akoHOM OT 22.12.2008 N 268-03 "TexHu-
YECKHH perfiaMeHT Ha TabadHylo MPOAYKIHUI0"), TOCY-
JapCTBEHHAs] pETHCTpalys TOBapoB  (HampuMep,
JIEKapCTBEHHBIX CPEACTB B COOTBETCTBUH ¢ Denepas-
HbIM 3aKoHOM "O JIeKapCTBEHHBIX cpeacTBax'), mo-
CKOJIBKY TaKMM 00pa3oM 3amperaercsi 000poT Hecep-
TU(QUIIMPOBAHHBIX, HEMAPKUPOBAHHBIX, HE3aPETUCTPH-
POBaHHBIX TOBAPOB.

Cratps 9 3akona N 381-®3 Boznaraet Ha X035i-
CTBYIOIINX CYOBEKTOB, OCYIIECTBISIOIINX TOPTOBYIO
JIESITETIbHOCTD, W TOCTABIIMKOB ITPOJOBOIBCTBEHHBIX
TOBAapPOB 00OIOHYIO 003aHHOCTH O MTPEIO0CTaBICHUIO
nHpopmanuu 00 yclIoBUsIX OTOOpa KOHTpareHra s
3aKIIIOYEHUS JIOTOBOpPA MOCTaBKU U O CYLIECTBEHHBIX
YCIOBHAX TaKOTO JIOTOBOPA.

3aKoHOJaTeIb OTMETHII, UTO PEATU30BATh yKa3aH-
HYIO OOS3aHHOCTh MOJKHO JINOO IIyT€M pa3MelCHUs
COOTBETCTBYIOIIEH HH(POPMAIIH Ha CBOEM caiite B MH-
TepHeTe, MO0 MyTeM 0e3BO3ME3THOTO TpeaoCTaBe-

HUS 3ampamunBaeMoit napopmanuu. B mociemnem ciy-
Yyae Ha NCTIOJTHEHHE COOTBETCTBYIOIIETO 3a1poca 3aKo-
HOJaTeNb OTBEN 14 mHeH.

Eme onvH HeManoBa)XXHbIM MOMEHT, KaCarOLIUICs
YCTAQHOBJICHHUS II€HbI JOTOBOPA IIOCTABKH.

[To oOmuM npaBuiIaM HCIOJIHEHHE JO0TOBOPA
OIlJJaYMBaeTCcs MO IEHe, NMPEeIyCMOTPEHHON coraie-
HUeM CcTOpoH. lleHa noroBopa IMOCTaBKH TOBapOB TEO-
pEeTHYECKH OMpeAeNseTcss WCXOAS W3 IEHBI TOBAPOB,
YCTaHOBIICHHOH COTJAIIEHHEM CTOPOH JJOTOBOpA.

OpHako Ha TPaKTHKE HE BCE CKIIAIBIBACTCS TaK
mpocTo. B GonbIIMHCTBE cIydaeB MOCTABIIUKAM IIPH-
XOIHTCS TPUOOPETaTh TaK HAa3BIBACMBIH BXOTHOU OH-
JIET B Ty WJIU UHYIO TOPTOBYIO ceTh. Poib Takoro 6u-
JIeTa, KaK MPaBUJIO, UTPAeT BO3HArpaxkJIeHUE, Mpery-
CMOTPEHHOE JOrOBOPOM, KOTOpOE€ YyIIauuBaeTcs
XO035HCTBYIONIEMY CYOBEKTY, OCYIIECTBISIIOLIEMY TOP-
TOBYIO JICATENILHOCTh, B CBSI3H C MPUOOPETEHHEM MM Y
MIOCTaBIIHUKA OINPEIEICHHOTO KOJIUYEeCTBA MPOJOBOJIb-
CTBCHHBIX TOBApOB, TO €CTh 32 3aKIIOUCHIE JOTOBOPA
mocTaBKU. Pa3mep yka3aHHOT'O BO3HATPaXICHUS IO~
JISKUT COTIIACOBAHUIO CTOPOHAMH JTOTOBOPA, BKITFOUC-
HUIO €T0 B [ICHY JOTOBOpa M HE YUUTHIBACTCS TIPH OIIpe-
JieieHny eHbl ToBapoB. 3akoHoM N 381-D3 ycTaHOB-
JICHO, YTO pa3Mep NaHHOTO BO3HATPAKICHUS HE MOXKET
npesbimath 10% OT LEHBI MPHOOPETEHHBIX MPOJIO-
BOJIECTBEHHBIX TOBapOB.

OCHOBHBIE 33/1a4H ['OCYJapCTBEHHOTO PEryIHpo-
BaHMs TOPTOBIIY 3aKJII0YAIOTCS B 00ECIIeUeHUH COOIII0-
JICHUS NIPaB U 3aKOHHBIX HHTEPECOB IOPUINYECKUX JIUIT
1 UHAUBUAYAJIBHBIX TIPEATIPUHUMATENICH, OCYIEeCTBIISA-
FOIIIX TOPTOBYIO JCATEIEHOCTh, 4 TAKXKe B cOalaHCH-
POBaHHMU SKOHOMHYECKHAX HHTEPECOB YKAa3aHHBIX XO-
3SIMCTBYIOIIUX CYOBEKTOB C COONIONCHUEM TIPH 3TOM
MIPaB ¥ 3aKOHHBIX HHTEPECOB HACCICHHUS.

Ha nanHbIif MOMEHT rocperyaupoBaHue TOproBon
JESITeIBHOCTH - 3TO U KECTKUI KOHTPOJIb, U Pa3BUTHE
orpacinu. KoHTponbHBIE, OrpaHUYUTEIBHBIE U 3arpe-
IIAOIINE MEPHI IPU3BAaHbI COATaHCHPOBATH TOPTOBYIO
JeSITeIbHOCTD, 3allUTHTh TOPTOBLEB M MOCTABIIUKOB
OT HEJOOPOCOBECTHBIX KOHTPAreHTOB, OrPaHUYUTH
JIOJIIO TIpeJCTaBUTENeil KPYIMHOTO MpeaIpHHIMATENb-
CTBa Ha PBIHKE TOBAPOB.

MBI cunTaeM, 4TO POJIb TOCYIapCTBA B YCIOBHUIX
(hopMUpOBaHUS PHIHOYHON 3KOHOMHUKH JOCTATOYHO
Benuka. OHa TOJKHA CBOJUTHCSA B KOHEUHOM HMTOTe K
3(GQEKTUBHOMY pEryJIMPOBaHUIO BCEX IIPOIECCOB,
MIPOMUCXOSIIINX Ha TOTPEOUTENECKOM PHIHKE TOBApOB
1 YCIyT.

W mostomy >(QeKTHBHBI MeXaHU3M rocynap-
CTBEHHOTO PETYINPOBAHIS TOPTOBIH MTO3BOJIHT peau-
30BaTh CTOSAIINE TTEPE]] HUM LIeNH, Pe3yIbTaTUBHO OCY-
IeCTBIATh (PyHKINH, HOPMBI U METOIBI B OpraHHU3a-
LMK TOPTOBJIU.
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PROBLEMS OF REGULATION OF BANKRUPTCY PROCEDURES
Anomauisn.

Y emammi npoananizosano ocobnusocmi npaeogozo cmamycy 3abesneueHux Kpeoumopis 6ionogiono 0o Ko-
oexcy Yrpainu npo npoyedypu bankpymemea. Hasedeno ma oxapakmepuzo8ano Hanpsamku peaiizayii npas i 000-
8'33Ki6 3a0e3neuenux Kpedumopis 01s 3axucmy ix inmepecie 6 npoyedypi bankpymcemaa. [Ipogedeno nopigusib-
HULl aHai3 Oil0YUX HOPM 3AKOH00A8cmea 6 0awiil cgpepi i nonodxcenv Kooexcy Yrpainu 3 numans 6ankpymcemea
ma cyo08oi npaKmuxu.

Abstract.

The article analyzes the features of the legal status of secured creditors in accordance with the Code of
Ukraine on bankruptcy procedures. The directions of realization of rights and obligations of secured creditors to
protect their interests in bankruptcy proceedings are given and characterized. A comparative analysis of the cur-
rent legislation in this area and the provisions of the Code of Ukraine on bankruptcy and judicial practice was
carried out

Knrouosi cnosa: bankpymcemso, sacmaea, 3abe3neueHuil Kpeoumop, GOpHCHUK, 3aXUCT NPaA8 KPeOumopis.

Keywords: bankruptcy, collateral, secured creditor, debtor, protection of creditors' rights.

[IpaBoBe peryiroBaHHS BITHOCHH HEILIATOCIIPO-
MOXHOCTI € HEBi/I’€MHHIM €JIEMEHTOM 3araJlbHOTO BIIO-
PSIKyBaHHS FOCIIOIAPCHKUX BiHOCHH Yy AepikaBi. Ox-
HUM i3 TIOKa3HHKIiB €(EeKTUBHOCTI TAaKOTO BILUIUBY Ha
CYCIUTBbHI BiTHOCHHH € TIOBEPHEHHS OOpTiB KPeauTo-
paM HeIuIaTOCTIPOMOXKHOTO OOp>KHHKA.

[Tpn poMy BapTO 3ayBaXKMTH, II0 OCHOBHA MeTa
KOHKYPCHOT'O TpOLIECY Ta MpOoLEeAypr OaHKpPYyTCTBa -
3aJI0BOJICHHSI BUMOT' KPEJIUTOPIB, caMe€ TOMY HpaBOBE
pEryINIOBaHHS CTAaTyCy KPEJUTOPIB y ClIpaBax Ipo OaH-
KPYTCTBO € KJIOYOBHM IHUTAHHSIM IbOTO IPOLECY,
ajke, 3 OJHOr0 OOKY, BIAKPHUTTS Ta MPOBAKECHHS y
CrpaBi Npo OaHKPYTCTBO BIUIMBAE Ha AiSJIBHICTD Kpe-
JUTOPIB Ta iXHil (hiHAHCOBUI cTaH, 3 IHIIOTO — BiJ BO-
JICBUSIBIICHHS KPEAUTOPIB 3aJI€KUTH 1 10J151 OOp>KHHKA.

BuznauenHs y npouenypi OaHKpyTCTBa IpUHAJIE-
JKHOCTI Kpeauropa 10 Tpynu 3abe3ledyeHux Ta/abo
KOHKYPCHHX KPEIUTOPIB J03BOJISE OJpa3y 3pO3yMiTH
MEPCIIEKTHBH BiINOBIHOTO KPEAUTOPA W00 3a]J0BO-
JIEHHS CBOIX BUMOT.

3HauHi 00CATH HEBUKOHAHUX TOCIOJAAPCHKUX 30-
00B’s13aHb MPHU3BOIATH 10 BTPATH AOBIPH MiX KOHTpa-
TeHTaMH, BUHUKHEHHS MpoOJIeM 3 IJIaTOCHPOMOIKHI-
CTIO Ta JIKBiHICTIO, MMOTiPIICHHS PEIyTallii, sIK BiTUH-
3HSHOTO Oi3Hecy 30KpeMa, Tak i Jep)KaBh B3arai.
[IeBHOIO MipOIO, BiICYTHICTH HAJIS)KHOTO 3aXUCTY NpaB
KPEIUTOPIB CIPUYMHIIIO OaHKIBCBKY KpH3Yy B YKpaiHi
npotsiroM 2014-2016 p.p., 110 B CBOIO 4epry MO3HAYU-
JIOCsI Ha BCiii €KOHOMILI JIep)KaBH.

BuznauenHs 3a6e3ne4eHUX KPeAUTOPIiB MPOMIILIO
€BOJIIOIIII0 3a 4YaciB He3anexHoi Ykpainu. Tak, 3VY

«I1po GankpytctBo» Bin 14.06.1992 p. He MmicTuB Ta-
KOTO TOHATTA sK «3abe3nedeHuit kpeaurop». Haro-
MICTh BU3Ha4anoch «Kpeaurop, BUMOTH SKOTO 3a0e3-
MeveHi 3acTaBolo...». [Iporte, y oHOBIIeHi# penakmii 3Y
«[Ipo BITHOBIEHHS IUIATOCIPOMOYKHOCTI OOpPIKHHKA
a00 BU3HAHHS HOT0 OAHKPYTOM» BXKE 3'SIBUJIOCS BH3HA-
YeHHsI «3a0e3TeUeHNI KpeauTopy, a came 3a0e3redeHi
KPEIUTOPH - KPEAUTOPH, BUMOTH SIKUX 3a0e3IeueHi 3a-
CTaBOIO MaiiHa OOpKHHKA (MafHOBOTO MOPYUYUTENS).

BignosigHo no cr.l Komekcy Ykpainu 3 mporie-
nyp OaHKpPYTCTBa, 3a0€3MeUYCHI KPEOUTOPU - KpPEIH-
TOPH, BUMOTH SKHX J10 60p>KHHUKA abo iHIIO1 ocodu 3a-
OesrieueHi 3acTaBor0 MaitHa OopxHHKa. Y HOBoMY Ko-
JieKci 3 Tporenyp OaHKpYTCTBa OCHOBHI MOJIOXKEHHS,
0 CTOCYIOThCS IIPAaBOBOTO CTaTyCy 3a0e3ledyeHHx
KPEIUTOPIB, NOJSATAIOTH Y HACTYITHOMY:

3abe3nedeHi kpeanTopu 3000B’s3aHi 1MoJaTH 3a-
SIBY 3 TPOLIOBUMH BHUMOTaMH 10 OOp)KHHMKA Mija dac
TIPOBA/PKEHHS y CIIPaBi Npo OAaHKPYTCTBO B YACTHHI BH-
MOT, 10 € He3abe3neuyeHnMH, abo 32 YMOBH BiIMOBH
Bin 3a0esmedyeHHs. 3abe3medeHi KpeauTOpH MOXKYTh
MOBHICTIO a00 YaCTKOBO BIIMOBHMTHCS Big 3a0e3lie-
4yeHHs. SIKII0 BapTOCTI 3aCTaBH HEIOCTATHBO JUIS MOK-
PHTTSI BCI€ET BUMOTH, KPEAUTOP MOBUHEH PO3TIISIATHCS
JvIIe SIK 3a0e3MeueHni B YaCTHHI BapTOCTI MpeaMeTy
3aCTaBU. 3AIMIIOK BHMOI BBA)KAEThCS He3abesmeue-
HUM.(4. 2 cT. 45)

BignosigHo 1o 4. 8 ct. 45 Kogekcy, po3mopsiHuK
MaiiHa 3000B's13aHHH OKPEMO MOBIZJOMHUTH T'OCIIOaPCh-
KU CyZ PO BUMOTH KPEIUTOPIB, siKi 3a0e3meyeHi 3a-
CTaBOIO MaifHa OOP)KHMKA, 3T1THO 3 IXHIMH 3asBaMU, a
3a iX BiJICYTHOCTI - 3TiTHO 3 JAHUMH OOJIIKY OOPIKHHUKA,
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a TaKoXX BHECTH OKPEMO JI0 PEECTPY BITOMOCTI PO
MaiiHO OOp)KHHKA, SKE € MPEIMETOM 3aCTaBH 3TiHO 3
JIep>)KaBHUM PEECTPOM 3aCTaB.

[Ipore, Taki MOJIOKEHHS y TIEBHUX acHeKTax Bil-
PI3HSIOTBCS Bil THX, IO CTOCYBAJHCS 3a0€3MEUEHUX
kpeauropiB y crapomy 3V «IIpo BigHOBIEHHS ILIaTO-
CIPOMOXHOCTI OOp)KHHKA a00 BU3HAHHS HOT0O OaHKpPY-
TOM», J1e 0yJI0 3a3Ha4€HO HACTYIIHE!

Bpaxosyroun nonoxenns 4. 2 ct. 23 Koxekcy, 3a-
Oe3meueHi KpeaguTopu 30008’ 13aHi MOJATH 3asBY 3 TPO-
IIOBUMH BHMOTaMH a0 OOp)KHMKAa IIJ 9Yac IpoBa-
JOKEHHS y CTIpaBi Ipo OaHKPYTCTBO JIMIIIE B YACTHHI BH-
MOT, 10 € He3abe3rmeueHnMH, ado 32 YMOBH BiIMOBH
Bijl 3a0€3MeUeHHSI.

Ha nonmartox, po3nopsinHuk MmaiiHa 3000B’s13aHUN
OKpEMO BHECTH JI0 PEECTPY BUMOTH KPEAUTODIB, SIKi 3a-
Oe3rneueHi 3acTaBolo MaiiHa OOp)KHHKA, 3T1THO 3 TXHIMHU
3asBaMH, a 3a iX BIICYTHOCTI - 3T1JJHO 3 JaHUMHU OOJIKY
OOpIKHUKA, a TAKOK BHECTH OKPEMO JI0 PEECTPY Bilo-
MOCTI PO MaifHO OOP>KHHKA, SIKE € IPEMETOM 3aCTaBU
3Ti/IHO 3 IepKaBHUM PEECTPOM 3aCTaB.

Taxox momo cratycy 3a0e3nedeHnx KpeIuTopis,
To Kozekc oOMexye CTpOKH MOpaTopito I KPEeauTo-
piB i3 3a0e3Me4eHNMH BUMOTaMH, BOHH aBTOMATHYHO
MPUIHAHSIOTHCS MICIIS CIUTUBY MiBPIYHOTO CTPOKY 3 MO-
MEHTY BBEJICHHS NPOLIETyPH PO3IOPSIKESHHS MaliHOM.

Tax, Konekce, y yactusi 8 craTti 41, BU3HaUae, 1o
Jlisl MOPATOPIiO MPUITUHSAETHCS 3 JHS 3aKPUTTS MPOBa-
JUKeHHs y crpaBi npo OankpytctBo. [l{omo 3amoBo-
JIeHHs 3a0e3MeYeHNX BHMOT KPEAUTOPIB 33 PaxyHOK
MaiiHa OOpPKHHUKA, SIKE € MPEMETOM 3a0€3MeUCHHS, s
MOPATOPII0 MPUITUHAETHCS aBTOMATUYHO TTICIIS CIUTUBY
170 xaneHgapHUX THIB 3 HA BBEACHHS MPOIEIYyPH PO-
3MOPSDKEHHS MAaHOM, SIKIIO TOCHOAAPCHKUM CYIOM
MPOTATOM LBOTO 4Yacy He OyJ0 BUHECEHO IOCTaHOBY
PO BU3HAHHS OOpXKHHKA OAaHKPYTOM abo yXBally Tpo
BBEJICHHS TIPOLICAYPH CaHAIlii».

[Tpu BiZHOBJIEHHI IJIATOCIPOMOXKHOCTI (hi3HUHHUX
oci0, yactuHa 1 crarrsa 121 Kogekcy, B cBoio 4epry,
BBOJIUTH MOpATOpiil Ha 3a70BOJIEHHSI BUMOT KPEINUTO-
piB ctpokoM Ha 120 JHIB, 3 MOMEHTY BiJIKPUTTS ITPOBa-
JUKEHHS y CIIpaBi PO HEIIaTOCHPOMOJKHICTh. YXBaJa
PO BIJKPUTTS MPOBAKEHHS y CIpaBi PO HEIUIATO-
CIIPOMOXHICTD € ITiICTABOIO JUISl 3yITUHEHHS BUNHEHHS
BHUKOHABYMX /il CTOCOBHO OOp KHHKA.

Jlo Toro Xk, 3a0e3rne4eHnid KpeauTop MoXKe 1Hili-
I0BaTH 3HATTS MOPATOPIIO ITPY BBEICHHI caHallii 6opix-
HHKa, MO€e MOBHICTIO a00 YaCTKOBO BiJIMOBHTHCH Bif
3a0e3neueHHs. Taki KpeIuTOPH, y BiAMOBIAHOCTI A0
nyHKTY 2 ctarts 45 Kopekcy, po3risgaroTees sK 3a-
Oe3meyeHi JUIIE B YaCTHHI BapTOCTI IpeaMera 3a-
CTaBH.

CTOCOBHO MPaBOBOTO CTaTyCy 3a0e3MeUeHnX Kpe-
JUTOPIB iCHYe BeNMKAa KiJIbKICTh CY/IOBOI HPaKTHKH.
Tak, 110,10 BU3HAHS BUMOT 3a0€311€4eHOT0 KpeAnTOopa,
BaxmuBo 3ragatu  [locranoBy Bim 15.08.2018
Ne907/619/15, ne 3a3HaueHO, L0 TAKOi MIiACTaBU IS
NPUIMHEHHS 3aCTaBH, SIK CIIMB MO30BHOT IaBHOCTI 10
OCHOBHOI YM JIOZIaTKOBOT BUMOTH KPEANTOPA 32 OCHOB-
HUM 3000B's13aHHAM, 11eH 3akoH He nependadae. OTxke,
3a 3arabHUM TpaBuiioM 11K Vkpainu 3i CruimBom Io-
30BHOI JTaBHOCTi, HaBiTh 32 HAsSBHOCTI PIIlICHHS CYIy

PO BiIMOBY B ITO30BI 3 IMiJICTABH MPOIMYIIEHHS TT030B-
HOT TaBHOCTI, 3000B'13aHHS HE TPUITUHSIIOTHCS.

3 mUTaHHS, 0 PETYJII0E PO3Mip BUMOT 3abe3re-
YEHOT'0 KpeANTOpa, CBili BUCHOBOK Hajana Bennka na-
nara y nocraHoBax Bix 26.07.2018 Ne914/1351/16 ta
No 908/981/17. Tak, 3abe3neueHUMHU 3000B'I3aHHIMHI
...Ta, BIJTIIOBITHO, BUMOTaMHU 3a0€3MEUCHOTO KpeIu-
TOpA, SIKI BKJIIOYAIOTHCS JI0 PEECTPY BUMOT KPETUTOPIB
... € BC1 BUMOTH KpEINTOPA, SIKi iICHYIOTh 32 OCHOBHUM
3000B'13aHHAM (KPEIUTHAM IOTOBOPOM), 1 € NIHCHIMHA
Ha MOMEHT BU3HAHHS BIMOT Ta MOXYTh OyTH 3a70BO-
JICH] 32 paXyHOK MaifHa OaHKPYTa, 110 € IPEIMETOM 3a-
Oe3medeHHs BigIOBITHO IO YMOB 3a0€311e4yBaIbHOTO
JIOTOBOPY Ta YMHHOI'O 3aKOHOJABCTBA. (3rigHO 0oOCTa-
BUH CIPaBH HIIUIOCS PO BUMOTH IO MaiiHOBOT'O TIOPY-
YUTETIS)

ono mopsiaky BU3HaYEHHS 00CATY BUMOT 3a0e3-
MIEYSHOT'0 KPEIUTOPa, OCTAHHIM YacOM OCOOJIMBO aKTy-
alizyBajacsi TUCKYCisl, sSika MPOSBISETHCS Y HEOIHO-
3HAYHOCTI MO3UIiH cyxiB pi3HuX iHcTaHmid. Cix 3a-
YB@KHUTH, IO CIIBBIAHOIIEHHS CHJ KOHKYPCHHX Ta
3a0e3meueHnX KpeAUTOpiB TOKOPIHHO 3MiHMIA Bennka
[Namata BepxoBHoro Cymy TIOCTaHOBOKWO  Bif
15.05.2018 p. y cripaBi Ne902/492/17.

Ockinbku 3aKOH HE JeTalli3ye IMOpsIOK BH3HA-
YEeHHsI PO3Mipy BUMOT 3a0e3NeueHuX KPEeaUTopiB, Cy-
JIOBa MPAKTHKa CBOTO 4acy chopMmyloBalla €IUHHUN
MiAXIA, 3TITHO 3 SKUM PO3MIp BUMOT 3a0€3IMCUCHHUX
KpPEIUTOpIB BHM3HAUAETHCSI BapTICTIO IIpeaMera 3a-
CTaBU/IMOTEKH, 32a3HAYCHOIO Y BIAMOBITHOMY IOTOBOPI.
Taxkwuii miaxia 103BOJSIB JOCTATHLO ONEPATHBHO BH3HA-
YUTH PO3Mip BHMOT 3a0e3MeYeHNX KpeauTopiB. Ko
OOpP)KHHK BHCTYIIAB i MAHOBHUM TOpydYUTENeM, i Oop-
KHUKOM 332 OCHOBHHMM 3000B'SI3aHHSM, KPEIUTOpP Mir
OTpUMATH cTaTyc 3a0e3MeUeHOro Kpeauropa Ha CyMy
BapTOCTI IIpeAMeTa 3aCTaBH/IMOTEKH, a y pa3i HeIocTa-
THOCTI MaifHa JJIs1 IOKPUTTS YChOTO PO3MIpy 3a00pro-
BaHOCTI KpEIUTOp OTPUMYBAB CTATYC KOHKYPCHOTO
KpPEeIUTOpa B YaCTUHI BUMOT, III0 € He3a0e3MeYCHUMHU.
OnHak O0aHKIBCHKHI CEKTOp alleiioBaB JI0 TaKol MO3u-
il Cy/1iB, 3a3HAYAI0UH, 1[0 BU3HAYCHHS PO3MIpy 3a0e3-
NEYCHUX KPEAUTOPIB Ha PiBHI BapTOCTi, MOTOIKEHOT
CTOPOHAaMH B JIOTOBOpax iMOTEKH/3aCTaBH, YaCTO HE Bi-
JITIOBIJIa€ peaisM SK Ha MOMEHT BH3HAUYEHHS PO3Mipy
BHUMOT y MeXaX MPOBAKeHHS PO OAHKPYTCTBO, TaK i
Ha MOMEHT peajii3alii MaiiHa 3 METOI0 3a/JOBOJICHHS BH-
MOT TaKOT'0 3aCTaBHOTO KPEAUTOPA.

Taxum unHOM, Benuka [Tanata Bepxosroro Cyny
chopMmyBana HOBUI MiAXiA AN BU3HAYECHHS PO3MIpY
BHMOT 3a0€3MeYeHNX KPEeIUTOPIB, 3a SIKUM PO3Mip Ta-
KX BUMOT HE MOXKe 00MEKyBaTHCS JOTOBIpHOIO Bap-
TICTIO TIpeMeTa 3aCTaBU/IMOTEKH Ta JIOPIBHIOE PO3-
Mipy 3aboproBaHoCTi ocHOBHOTrO 3000B's3aHHA. On-
HaK, BNIMINOBIIM BiJ BUCHOBKY BepxoBHoro Cymy
VYkpaiHu y cIipaBi 010 BCTAHOBIIEHHS PO3MIpy 3a0e3-
TIEYCHUX BUMOT Y CIIpaBi Mpo OaHKPYTCTBO MaiHOBOTO
TIOpY4YHUTENs, BiAMIHHOTO BiJ OopkHUKa, Bennka Ila-
JlaTa He BU3HAYWIIA TA HE OKPECIIMIIA YiTKI MEeXi 3acTo-
CYBaHHs TaKOTO MiJIXO.y.

[TpoananizyBaBImn HOPMH YHHHOTO 3aKOHOMAB-
CTBa, MOXHA 3POOWTH BHCHOBOK, IO 3aKOHOZABEIlb
3poOMB KPOK BIIEpe] y MUTAHHI 3aXHCTY iHTEPECIB 3a-
CTaBHUX KPEIUTOPIB y CIIpaBaxX Mpo 0aHKPYTCTBO. AJie
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JWIIE NPaKTHKa 3aCTOCYBAHHS HOPM HOBOTO KOJEKCY
JacTh BIANOBIAb Ha MUTAHHS — YU HAJICKHUM YHHOM
3axHMIIEH] paBa TAaKUX KPEAUTOPIB y IpoLeypi OaHk-
pyTCTBa Ta SIKUM YHHOM 3a0e31e4eHi KpeJUTOPH MaTH-
MYTh MOXJIMBICTh pealli3yBaTH CBOI IpaBa Ta 3axHcC-
TUTU OXOPOHIOBaHI 3aKOHOM 1HTEpECH.
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Abstract.

The article analyzes the history of the formation and spread of cybercrime. The tendency of increasing cy-
bercriminal activity in Ukraine has been investigated. The reasons for the increase in cybercriminal activity have
been determined. The positive experience of foreign countries in the fight against cybercrime has been investi-
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Formulation of the problem. Since the end of the
20th century, the development of information technol-
ogy has revolutionized the field of communications,
which has become a key factor in the rise and growth
of the world economy. This phenomenon has enabled
people around the world to benefit from the conven-
ience, speed and accessibility of information transfer
and digital transactions, but also increased the risk of

damage and theft of personal data by cybercrime
groups and hackers. The problem of cyber risks at the
global level has been officially named one of the five
key threats to humanity since 2012. In the proceedings
of the World Economic Forum that year, cyber attacks
ranked fourth in the ranking of threats. In five years, the
report identified new types of cyber threats: data theft
and fraud.
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Words and phrases that scarcely existed a decade
ago are now part of our everyday language, as criminals
use new technologies to commit cyberattacks against
governments, businesses and individuals. These crimes
know no borders, either physical or virtual, cause seri-
ous harm and pose very real threats to victims world-
wide.

Cybercrime is progressing at an incredibly fast
pace, with new trends constantly emerging. Cybercrim-
inals are becoming more agile, exploiting new technol-
ogies with lightning speed, tailoring their attacks using
new methods, and cooperating with each other in ways
we have not seen before. Complex criminal networks
operate across the world, coordinating intricate attacks
in a matter of minutes. Police must therefore keep pace
with new technologies, to understand the possibilities
they create for criminals and how they can be used as
tools for fighting cybercrime.

Analysis of recent research. There are a number
of monographs, scientific articles devoted to the re-
search of cybercrime, but this issue is quite "vague™ and
needs constant study and improvement. This topic has
been studied by many scientists, in particular: N. Akh-
tyrska, Yu. Baturyn, P. Bilenchuk, O. Botvinkin, V.
Golubev, V. Gavlovsky, M. Gutsalyuk, M. Karchev-
sky, M. Kravtsova, O. Litvinov, Yu. Nizovtsev, O. Par-
filo, B. Romanyuk, O. Rosinskaya, T. Tropina and oth-
ers.

Presentation of the main material. More re-
cently, cybercrime has come to be seen on a par with
the world's greatest threats. At first glance, inconspicu-
ous, petty online fraud seems like a petty and inconspic-
uous threat and does not draw the necessary attention
to the problem.

Considering the full potential and threat in full,
one could consider the possibility of cyberattacks on
critical infrastructure, the theft of millions of dollars
from bank accounts, interference with the will of states,
and even the hacking of military systems responsible
for launching missile launchers. It is necessary to real-
ize that cybercrime is a phenomenon of international
importance. The development of cybercrime is propor-
tional to the development of computer technology and
poses a threat not only to personal property and non-
property rights of people, but also to national security.

With the rapid development of informatization in
Ukraine, a potential bridgehead for the use of computer
technology for selfish reasons. Therefore, much more
attention should be paid to the issue of cybersecurity.

Cybercrime involves gaining illegal access to or
illegal entry into a computer or illegally interfacing
with another through the use of a computer. Some cy-
bercrimes are just a new method for committing old of-
fences against property, such as theft and fraud, or
crimes against the person, such as harassment and as-
sault. Other cybercrimes are newly created offences,
enacted to respond to the computer’s ability to be used
as a conduit for unacceptable behaviour, such as phish-
ing and hacking. They are typically legislative re-
sponses to behaviour that affects government or large
corporate interests: advance fee frauds, cyber fraud
(through phishing, malware, scamming and hacking),
auction frauds, non-delivery and credit-debit card

frauds, identify theft, stock market manipulations, in-
vestment and pyramid schemes, digital extortion,
cyber-terrorism and industrial sabotage, intellectual
property infringement, and unauthorized access.

The COVID-19 pandemic renders individuals and
society extremely vulnerable in all respects. During this
crisis, we all rely more than ever on computer systems,
mobile devices and the Internet to work, communicate,
shop, share and receive information and otherwise mit-
igate the impact of social distancing. There is evidence
that malicious actors are exploiting these vulnerabilities
to their own advantage. Criminal justice authorities
need to engage in full cooperation to detect, investigate,
attribute and prosecute the above offences and bring to
justice those that exploit the COVID-19 pandemic for
their own criminal purposes.

Cybersecurity plays a significant role at the state
level. Cyber attacks often target critical infrastructure:
energy, transportation, and the banking sector. In most
cases, the price of protection is ten times cheaper than
the attack itself. Thus cybersecurity must be a priority
way for development of legal states.

The definition of "cybercrime™ was first provided
in 1983 in Paris by a group of experts from the Organ-
isation for Economic Co-operation and Development:
cybercrime is any illegal, unethical or unauthorized act
involving automated data processing or data transmis-
sion. Since then and to this day, the concept of cyber-
crime is debatable and one of the most discussed in le-
gal circles [1]. With the further development of infor-
mation technology, along with the concept of
"computer crime", the concept of "cybercrime” is grad-
ually beginning to be used. This term is a combination
of the words "cybernetics” and "crime". The term "cy-
bercrime™ became widespread after the signing of the
Cybercrime Convention by member states of the Coun-
cil of Europe and other states in 2001.

Subsequently, on 21 July 2006, the Additional
Protocol to the Convention on the Criminalization of
Racist and Xenophobic Acts Committed through Com-
puter Systems was ratified. At the same time, the term
"computer crime" is preferred in the domestic legal lit-
erature, dissertation research and normative legal acts.

In particular, the Law of Ukraine of June 19, 2003
"On the Fundamentals of National Security of Ukraine"
[2] contains the terms "computer crime™, “computer ter-
rorism™. These concepts are also applied in the Doctrine
of Information Security of Ukraine, approved by the
Decree of the President of Ukraine of July 8, 2009. In-
stead, the term "cybercrime" is already present in the
National Security Strategy of Ukraine, approved by the
Decree of the President of Ukraine of May 26, 2015.

These types of crimes have certain specifics. The
crime is carried out from anywhere on Earth, and the
victim of the crime can be hundreds and thousands of
kilometers away. The convenience of committing such
crimes is that in order to commit such a crime you only
need to have access to the Internet. With the constant
development of technology and the cheapening of com-
puter devices, the development of cybercrime is gain-
ing momentum.

In addition, the detection of such crimes is ex-
tremely difficult, and the gathering evidence in the
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course of investigative actions is quite difficult, and in
many cases - impossible. All these factors are great ad-
vantage for cybercriminals.

Regulation of cybercrime in Ukraine lags behind
the development of technology, which is an acute prob-
lem. Piracy is a favorable condition for the develop-
ment of cybercrime in Ukraine. Using pirated software,
ordinary network users serve as a tool for D-DOS
hacker attacks, transmit viruses, and unsuspectingly
hand over access to all their personal data to attackers.

That’s why its so important to provide a definition
of "cybercrime". Cybercrime is a criminal activity com-
mitted through computers and the Internet. This in-
cludes everything from downloading illegal music files
to stealing millions of dollars from online bank ac-
counts. Cybercrime also includes non-monetary
crimes, such as creating and spreading viruses on other
computers or posting confidential business information
on the Internet.

Speaking of cybercrime in the criminal aspect, cy-
bercrime can be understood as a criminally punishable
actions aimed at unauthorized interference with the
normal operation of computer networks, systems and
programs, the purpose of which is to modify or seize
computer data. In this case, the subject of the crime is a
computer, and the object - information security. In
these crimes, the instrument of the crime is a computer,
and the purpose of the crime is material gain, infringe-
ment of copyright, property, morality and public safety.

The most common and popular crimes in this area
are:

- Carding - illegal use of the card (Credit/Debit) by
unauthorized people (carder) to buy a product.

- Phishing - fraudulent actions that mislead people
in order to obtain the details of stolen payment or vir-
tual cards and passwords.

- Wishing - cybercrimes aimed at obtaining confi-
dential data of the holder, by sending spam with a re-
quest to call a certain number, and in a telephone con-
versation clarifying the confidential data of the card-
holder.

- Online fraud - the activities of fake online stores,
auctions and other sites that can mislead a person for
selfish motives;

- Piracy - illegal distribution of intellectual prop-
erty on the Internet;

- Card-sharing - providing illegal access to satel-
lite and cable television;

- Social engineering - a technology that involves
selfish management of people in the network;

- Malware - development and distribution of mali-
cious software and computer viruses;

- lllegal content - content which main purpose is
to promote extremism, terrorism, drug addiction, por-
nography and the cult of cruelty and violence.

Cybercrimes are characterized by specific fea-
tures:

- Cybercrime must be committed with an appro-
priate instrument of crime - using computer technol-
ogy;

- crimes of this classification are committed in a
specific environment - cyberspace.

Cyberspace is a computer-modulated cyberspace
that contains data about a person, phenomena, and pro-
cesses in mathematical, symbolic, or other forms. This
information is in the process of moving on local and
global computer networks, stored in the memory of any
physical or virtual device specifically designed for stor-
age, modification and transmission.

Thus, the object of unlawful encroachment are the
relations of all branches of human activity that are rep-
resented and function in cyberspace.

The first crimes committed with computers were
registered in the early 1960s, and the concept of "com-
puter crime" appeared in the American press. Despite
the lack of both forensic and legal grounds, the term
began to be used in the media, scientists, law enforce-
ment officers and more.

It should be noted that in the territory of the former
Soviet Union, the first computer crime was registered
in 1979 in Vilnius (Lithuania), where the theft caused
damage amounting to 78,584 rubles.

The first computer crime in Ukraine was commit-
ted in 1990. The program for an electronic computer,
which recalculated the Komsomol contributions of
workers of one of the industrial enterprises of Lugansk
to the current account of the district committee of the
Komsomol, was drawn up in such a way that the corre-
sponding money were deducted not only from Komso-
mol members but also from all other workers. .

Analysis of official statistical reporting data for
the last fourteen years in Ukraine makes it possible to
record a rapid trend of stable growth of cybercrime. In
2015 the number of registered cybercrimes in Ukraine
was 556, compared to 2002, which is 1753.3% more
and 33% more than the number of cybercrimes in 2014.
During the period 2002-2015, the growth rate of cyber-
crime was 107.5%. Such statistic shows the opposite of
cybercrime levels to the level of common crime in the
country. This indicates:

a) the specificity of the complex cycle of cyber-
crime, in which during 2014-2015 an important role is
played by external aggression against Ukraine in cyber-
space;

b) the lag of law enforcement capabilities from the
current level and the provision of cybercrime activity,
in particular, the nature of the fight is catching up, not
ahead in terms of preventive and jurisdictional policing.

Taking into account expert assessments and anal-
ysis of statistical data, it was found that the level of la-
tency of cybercrimes is about 95%, which allows them
to be classified as highly latent. Forming latency factors
distinguish several groups: 1) the natural latency of cy-
bercrime, according to which information about the
crime is available only to the subject of the crime; 2)
factors related to the disinterest of victims and eyewit-
nesses of the crime and their failure to apply to law en-
forcement agencies, failure to report the fact of the
crime; 3) factors related to the drawbacks of law en-
forcement agencies in terms of disinterest and rapid re-
sponse to reports of crimes: a) related to the errors of
law enforcement officers in the availability, definition
and classification of the composition; b) related to con-
cealment and non-entry in the register of crimes.
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The main share in the structure of cybercrime in
Ukraine is unauthorized interference in the operation of
computers, systems, computer networks or telecommu-
nication networks (56.5%) and unauthorized actions
with information processed in electronic computers
(computers), automated systems, computer networks or
stored on media such information committed by a per-
son who has the right to access it (31.5%). A character-
istic feature of the structure of cybercrime is a steady
increase in the share of serious crimes, which since
2008 has fluctuated at 45-59%. It was found that the
decisive role in restoring the tendency to increase the
level of cybercrime in 2015, after a certain decline in
2014, played the crimes under Art. 361 and Art. 361-2
of the Criminal Code of Ukraine. In general, in 2015
there was a positive increase in all components of cy-
bercrime, except for crimes under Art. 362 of the Crim-
inal Code of Ukraine, which is atypical given the tradi-
tionally significant share of the latter and their leading
role in determining the characteristics of the structure
of cybercrime.

Instead, starting from 2013, the growth rate of
these crimes slowed down significantly, gaining nega-
tive values in 2014 and 2015 (- 51.4% and - 57.7%, re-
spectively). Every tenth cybercrime is committed in the
group. Since 2006, there has been a downward trend in
the proportion of juveniles who have been completely
absent from cybercrime over the past five years. It has
been established that only 35-45% of registered cyber-
crimes are solved. Only 25% of identified persons ac-
cused of committing crimes in this category are con-
victed. Thus, only for every tenth crime committed in
cyberspace and registered, the perpetrators are crimi-
nally liable. It is believed that this situation is a conse-
quence of systemic dysfunctions in crime units, which
are manifested in insufficient scientific, logistical,
staffing of the cyberpolice structure and pre-trial inves-
tigation bodies [3].

Also, there is a problem of inconsistency of judi-
cial practice regarding the imposition of penalties for
cybercrimes of the nature and degree of their public
danger. After all, in the vast majority of persons whose
guilt is proven, the court is released from criminal lia-
bility, punishment or its serving (67%); among the im-
posed punishments the fine prevails; in half of the
cases, a milder punishment is imposed than provided by
law; only in a small number of cases does the court im-
pose an additional penalty in the form of confiscation
of property (3%).

Since 2015, 4,749 cases have been initiated under
Article 361, given that the number of convictions is
only 113. In 2016, thousands of Ukrainian companies
suffered from the Petya virus, but the number of written
statements about lost data to the relevant law enforce-
ment agencies was negligible, and written remain un-
answered. This indicates the small percentage of crim-
inals prosecuted under this article and the great diffi-
culty in detecting and investigating such crimes. The
increase in the detection of such crimes and the initia-
tion of criminal cases over the past few years can be
attributed to the gradual increase in the number of cyber
police officers. However, a large number of such cases
either do not reach the court or fall apart during the trial

due to insufficient evidence. This situation in our coun-
try has arisen due to insufficient staffing, lack of liter-
acy and professionalism of investigators and experts
who could properly qualify and bring cases of such cat-
egories to appropriate punishment.

Preconditions for the development and function-
ing of cybercrime are created by social factors. After
all, there are changes in the social life of society, due to
the rapid pace of technical development and scientific
modernization. Computerization is taking place and a
huge information space is being formed. Many specific
areas are moving into cyberspace, creating new rela-
tionships in the field of computer networking. And of
course, there are other opportunities for cybercrime.
We can say that cybercrime is a causal result of tech-
nical development and modernization [4].

Political factors include the government's lack of
understanding of the dangers of cybercrime and the
consequences for the state as a whole. Lack of suffi-
cient funding for research in the field of combating cy-
bercrime. Unconformity of legal support and regulation
of the pace of development of the environment of these
crimes. The current legislation lags behind the needs of
society in the field of cybercrime.

As a rule, the factors involved in the work of the
law enforcement system have an impact on the func-
tioning and development of crimes. In particular, the
imperfection of criminal and criminal procedure legis-
lation; lack of necessary knowledge in law enforcement
agencies, which simply leads to the innocence of crimes
in cyberspace; technical difficulty to offer information
threats; weak coordination of actions in combating cy-
bercrime between state and law enforcement agencies.

If we take into account the peculiarities of cyber-
crime in Ukraine depending on geographical condi-
tions, we can find that in the eastern part compared to
the western part, crime rates are higher. This is ex-
plained by the fact that industrial and technical devel-
opment prevails in the eastern regions, which is impos-
sible without the involvement of modernized infor-
mation technologies. Information technology is the
environment of cybercrime.

Analyzing the geographical features of individual
cybercrimes, we can identify a pattern - some types of
violations of the law belong to the place of commission,
mainly in large cities. For example, such crimes as: dis-
tribution or sale of specialized malware; illegal sale or
dissemination of information with limited access; car-
ried out through violation of basic rules for the protec-
tion of information and violation of established rules
for the use of computer networks or telecommunica-
tions networks.

There are the following factors that contribute to
the spread of cybercrime: low level of control over the
reproduction and distribution of computer software;
high level of latency of crimes, very low percentage of
crimes committed on a computer network become
known to law enforcement agencies; low level of theo-
retical and practical knowledge for the investigation of
crimes in the field of computer use, in the system of
computer networks and telecommunication networks;
the difficulty of opening legal proceedings in this cate-
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gory : there are more errors in the investigation of cy-
bercrime than in the investigation of traditional crimes,
because this area requires a high level of specialized
knowledge. That is, technological developments are
taking place, which links the increase in cybercrime
crimes, which are not always possible to track.

The Criminal Code of Ukraine provides for crim-
inal liability for cybercrime. These crimes are qualified
by articles: Art. 361 of the Criminal Code, Art. 361-2
of the Criminal Code, Art. 362 of the Criminal Code,
Art. 363 of the Criminal Code, Art. 363-1 CCU. Liabil-
ity is provided for crimes such as unlawful interference
with computers, various automated systems and com-
puter or communication networks; creation of mali-
cious programs for sale or distribution; if the subject of
the crime is engaged in the dissemination or sale of in-
formation that has the character of restricted access and
is stored in appropriate automated systems or electronic
media; illegal actions by a person who has access to in-
formation with limited access and is stored on elec-
tronic media or in automated systems, computer net-
works, etc .; when there is a violation of the rules of
operation of automated systems, computer networks or
telecommunication networks; when computers, auto-
mated systems, and telecommunication networks are
intentionally disrupted by the dissemination of mass
messages [5].

Unfortunately, national legislation does not suffi-
ciently meet the needs of the modern world, because it
does not contain concepts that are the starting point in
the field of information security infrastructure of the
state, which is in the process of formation.

The current CCU provides only part of the crimi-
nal acts that are common in cyberspace. Due to the
rapid modernization of the information infrastructure,
the number of crimes is increasing, changing, but not
all are responsible.

Cybercrime is also classified in other articles of
the Criminal Code:

- Part 3 of Art. 190 of the Criminal Code - fraud
committed through illegal transactions using electronic
computers;

- Art. 200 of the Criminal Code - provides for the
use of counterfeit electronic means of access to bank
accounts;

- Part 4 of Art. 301 of the Criminal Code, provides
for the sale and distribution of pornographic items us-
ing electronic computers. One of the most common
crimes in Ukraine, but unfortunately due to technical
impossibility and on the basis of corruption, the disclo-
sure of these types of crimes is low statistics.

After the adoption of the current Criminal Proce-
dure Code of Ukraine, there are many cases of classifi-
cation of crimes in the field of computer technology un-
der Art. 185 of the Criminal Code, although to a greater
extent its content relates to crimes against property [6].

Cybercrime refers to crimes, not misdemeanors.
However, this area needs detailed improvement in
Ukraine. After all, not all crimes can be classified and
immediately attributed to some category of the article
of the Criminal Code. The practical sphere is improving
at a very fast pace, which requires rapid legal improve-
ment and updating in the current legislation.

The activities of the bodies of the legal system that
ensure the fight against cybercrime are characterized by
tasks that are specific in nature and the implementation
of which should contain objective conclusions and so-
lutions.

For instance:

- to start the activities of law enforcement agen-
cies, there must be a basis, namely information or a
message about the commission of an illegal act in the
field of computer information, technology or other
crime;

- this activity can only be carried out by persons
working in law enforcement agencies, have the appro-
priate education and qualifications;

- the relevant decisions of law enforcement agen-
cies should be based only on legal grounds;

- law enforcement agencies carry out their activi-
ties to combat cybercrime only in a procedural form on
the basis of the law, any other actions not provided for
by law are unacceptable;

- legal decisions made by law enforcement agen-
cies are subject to mandatory execution by all citizens
and officials.

Law enforcement agencies, especially the Na-
tional Police, are of great importance in countering cy-
bercrime. According to the Cybersecurity Strategy of
Ukraine, the national police, as a body, refers to the cy-
bersecurity system, whose competence includes ensur-
ing human rights and freedoms, protecting the interests
of society and the state from criminal encroachments
and facilitating the investigation of such crimes. The
structural divisions of the National Police that are avail-
able in the allocation are as follows [7]:

- a subdivision of the Department of Cyberpolice,
whose specialists are authorized to counteract offenses
in the field of the computer network, in the telecommu-
nication network and crimes using electronic comput-
ers. Ukraine has ratified provisions of the Council of
Europe Convention on Cybercrime, therefore, the units
of the Cyber Police Department, therefore, are directly
obliged to carry out operational and investigative activ-
ities to counter the crimes provided for by the Conven-
tion.

The tasks of the "cyberpolice™ include the imple-
mentation of state policy in the area of countering these
crimes, timely informing the population about the de-
velopment and the emergence of new cybercrimes. And
also one of the tasks is to respond to requests from for-
eign partners that will come.

The Cyber Police Department is an interregional
territorial body. It includes structural divisions directly
subordinate to the chief on an interregional basis. These
units are:

- operational units of the National Police assist in
the manner prescribed by the current legislation in the
prevention, detection and suppression of cybercrime.
First of all, they ensure the receipt of timely infor-
mation on the commission of the relevant crimes [8]:

- subdivisions of counterintelligence protection of
the interests of the state in the field of information se-
curity, protection of the national statehood of the Secu-
rity Service of Ukraine (SSU).
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Their tasks are: prevention, disclosure and sup-
pression of crimes related to crimes against peace and
security, terrorism and crimes committed in the field of
management and economics, posing a threat to the pri-
ority interests of Ukraine. These crimes, in the context
of modernized technologies, often have a connection
with cyberspace, or are committed directly there. Espe-
cially with regard to the information sphere, interfer-
ence in which may pose a threat to the security of the
state as a whole.

The SSU has introduced the Department of Spe-
cial Telecommunication Systems and Information Pro-
tection. In this body, regulations require special spe-
cialized information protection. The information, the
use of which is carried out by departmental automated
systems, must be protected from criminal encroach-
ments. That is, the SSU has created groups that are sup-
posed to counter some specific types of cybercrimes.

Sources of information on cybercrime include:

- written and electronic messages with information
about the crime;

- inquiries and notifications of the bodies of the
legal system of foreign countries;

- materials obtained as a result of verification of
communications of citizens with whom secret coopera-
tion was carried out;

- written instructions and orders of investigators;

- other information obtained as a result of opera-
tional and search actions.

Law enforcement agencies can identify cyber-
crimes during the investigation of other qualifications
of the crime [9].

After analyzing the legal system of Ukraine, we
can conclude that the system of bodies whose powers
include the fight against cybercrime is functioning. But
if we compare with the systems of other developed
countries, then we do not have a structured mechanism
of activity in the fight against cybercrime, and also
there is no implemented specialized technology.

Our state needs a gradual transformation of the
current model to the newest human rights body. Which,
thanks to its technological capabilities, facilitate an in-
stant response to cyber threats.

And also it is necessary to develop cooperation to
combat transnational groups in cyberspace.

International cooperation is an important element
in the fight against cybercrime. After all, counteracting
at the level of individual states is very difficult and does
not reach the expected level of success. Therefore, there
is a need for organizational, scientific and legal support
in the use of computer technologies at the international
level [10].

Improvement of Ukrainian legislation should be
based on analysis and research of international experi-
ence in countering cybercrime.

The experience of combating cybercrime in for-
eign countries is much greater, because in developed
countries the technology sector is ahead of Ukraine,
that is, the development and spread of various crimes is
very characteristic [6].

This issue is under the control and focus of such
international institutions and bodies as the United Na-

tions, in particular the General Assembly, the Eco-
nomic and Social Council, the Commission on Crime
Prevention and Criminal Justice. After all, it has been
determined that these crimes pose a threat to the secu-
rity of each state, especially with regard to the infor-
mation sphere. The first international document to com-
bat cybercrime was adopted in 1990 at the European
Committee on Crime Problems of the Council of Eu-
rope and was called the "Minimum List", and provided
for such crimes as: computer forgery, fraud, illegal cop-
ying of protected computer programs and making vari-
ous topographic copies, interception of information
other. Later, this classification of crimes was amended
by the 2001 Cybercrime Convention [11].

Since 1991, in order to coordinate the activities of
law enforcement agencies, these crimes have been
identified according to the classifier of the international
criminal police and integrated into the search system,
which is automated and accessible to the units of the
National Central Bureaux of Interpol in most countries.

Among the international documents that are uni-
versal in nature, they distinguish the UN Handbook on
the Prevention and Control of Computer-related Crime,
adopted in 1995; Ten principles for combating high-
tech crime, which were adopted in 1997.

Having studied the experience of foreign coun-
tries, it should be noted that the provision of countering
cybercrime is entrusted to the existing units of law en-
forcement agencies, in particular to the police, or, nev-
ertheless, special units are created.

In countries such as Belarus, Austria, Poland,
USA, India, Norway, Shvets, Belgium, etc., the crea-
tion of special units to combat cybercrime is practiced.
The main functions of the work of these departments
will be highlighted:

- carrying out operational-search and reconnais-
sance operations

- constant monitoring to detect crimes, viruses or
dangerous software

The European Union has made a lot of efforts to
harmonize legislation to combat cybercrime in the ter-
ritory of the member states. In 2002. The law on com-
puter and computer-related crimes was passed, thanks
to which the improvement of legislation and joint co-
operation in countering cybercrime among the member
states should take place.

In 2013, the European Union's Directive on coun-
tering cyber attacks on information systems was
adopted.

In 2017, the European Commission adopted a di-
rective against fraud and other financial crimes on the
Internet.

The European Union pays special attention to the
timely response to cybercrime.

A special action plan has been developed to iden-
tify, block and eliminate cyberattacks, as well as elimi-
nate the resulting consequences. This strategy is being
implemented by the European Agency for Network and
Information Security. It is a structure that detects at-
tacks thanks to a special technical system installed to
access servers on subscriber lines. Information about
detected cybercrimes is sent to the European Center for
Cybercrime Investigation, which in turn, depending on
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the type of crime, informs the European Defense
Agency or the European Service outside of affairs [12].
That is, the European Union clearly demonstrates a
structured approach to investigation and proactive re-
sponse.

Also, the regulatory legal documents for the legal
support of the sphere of cybercrime were destroyed, in
particular: Directive No 2000/31 / EC of the European
Parliament and of the Council on certain legal aspects
of information society services, such as electronic com-
merce in the internal market, framework decision of the
Council of the European Union 2000/41 / JHA on com-
bating fraud and falsification of non-cash means of pay-
ment. Considering the experience of Canada, we can
single out one of the most important areas of police ac-
tivity - the fight against telecommuting and computer
crimes.

These crimes are handled by a police unit - the
Royal Canadian Mounted Police. The unit relies on in-
formation from the Canadian Clearing House and
works with other countries to do its work. Their work
is aimed at investigating and solving crimes related to
computers and telecommunications. There is also a sec-
tion for the protection of information technology, it is
engaged in the protection of federal state computer cen-
ters, consulting and training personnel to work with the
implementation of computer protection, and also helps
law enforcement agencies in carrying out crimes in the
field of the computer system.

There are 1,285 police departments and 1,180 spe-
cialized units in Canada. That is, sufficient staff to con-
duct quality investigations.

If we take into account the experience of the
United States, then the system has a more ramified
character. In 2007, the implementation of the Trusted
Internet Connections program was launched, thanks to
which it was planned to cybersecurity a significant part
of the information system of federal authorities and de-
partments.

The main actors in countering cybercrime in the
US government system are the National Cybersecurity
and Communications Integration Center and the Na-
tional Communications Coordination Center [13].
Upon detecting a cyberattack at the facilities of federal
authorities, security administrators of information sys-
tems are immediately warned and work begins to re-
store federal information systems. The experience of
the United States is also interesting, about the work of
the National Institute of Science and Technology,
which occupies an important place in the fight against
these crimes. The main functions of which are the de-
velopment of methodological recommendations on
cyber security and cyber security, as well as the consid-
eration of technical standards for cyber security.

So, having studied the experience of foreign coun-
tries, it can be noted that the experience of the European
Union and the United States in the development of the
sphere of cyber defense is the most useful for Ukraine.
First of all, attention should be paid to the structure of
the bodies for rapid response and investigation [14].

Due to the rapid spread of cybercrime and the low
rate of disclosure of these crimes, it is necessary to im-
plement clear and effective measures to prevent the
spread of cybercrime.

The prevention of these crimes is possible by
measures that are aimed at reducing the risk of the im-
plementation of crimes and neutralizing the harmful
consequences for society. Prevention of the spread of
cybercrime should be ensured by a complex of organi-
zational, technical, informational and technical
measures [15].

Highlight the measures that must be implemented
by law enforcement agencies, especially the Cyber Po-
lice Department:

- development of a clear program of action to com-
bat cybercrime;

- carrying out criminal preventive activities;

- strengthening of criminal responsibility for com-
mitting crimes;

- carrying out inspections by law enforcement
agencies of enterprises engaged in activities directly re-
lated to the use of computer technology;

- provision of information services in order to ex-
pose the use of illegal software;

- the establishment of a strict system of control
over the circulation of specialized technical devices
that are prohibited for use in free circulation or are re-
stricted in use;

- continuous professional development of employ-
ees of the "cyberpolice™;

- participation of workers in this area in interna-
tional seminars, conferences dedicated to the explora-
tion of problems in this area;

- implementation of government policy in the field
of cybercrime prevention;

- introduction of special software for systematiza-
tion of cyber-incidents;

- informing the public about the emergence of new
types of cybercrimes, which will help to reduce the
number of victims of cybercrime, since they were not
aware of such a possibility of such incidents;

- Amendments to the legislation of Ukraine, espe-
cially in terms of such as the legalization of electronic
evidence, which is most typical for crimes in this area;

- provision of appropriate professional training of
judges, law enforcement agencies with powers, which
include investigation and consideration of crimes in
this area.

One of the ways to prevent the spread of cyber-
crime should be the identification of persons who are
inclined to commit these crimes or have already com-
mitted similar crimes. The classifier of their behavior is
overwriting data without the need to change or delete
data, make fake records, when there are constant com-
plaints from database users about system delays and er-
rors. Often, the beginning of the commission of crimes
is the allegedly typical behavior of the employee, for
example, overtime, without objective grounds, the
work of the operator.

Necessary aspects of improving preventive activ-
ity are:

a) the embodiment of the experience of the bodies
of the legal system of foreign countries in this area;
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b) active participation in international cooperation
in solving crimes;

c) creation of comprehensive means of protection
against cyberattacks of the information resources of
state power corresponding to modern conditions, be-
cause cybercrimes can pose a threat to national security.

Some scholars point out that Ukraine needs to de-
velop an effective strategy to combat cybercrime. The
development of this Strategy would be most expedient
by the bodies of the Ministry of Internal Affairs and the
bodies of the National Police. Its main content should
include criminological forecasts, processing infor-
mation about the tendency of cybercrime, developed
strategies of action for the timely identification of these
evil-doers and elimination of their consequences.

Based on the above, it should be noted that it is
necessary to improve and introduce a mechanism for a
significant number of measures that will help reduce
the spread of cybercrime.

Conclusions. Cyberspace crime is one of the most
dynamic groups of extremely dangerous attacks today.

After analyzing international experience, we see
that in Ukraine the law enforcement system in the field
of combating cybercrime does not meet modern re-
quirements. To eliminate this deficiency, it is necessary
to improve the system of legal bodies, using the expe-
rience of developed countries. After all, artificially cre-
ating bodies whose specialists do not have the appro-
priate modern technological devices for the timely de-
tection of crimes cannot give positive dynamics. It is
also necessary to immediately improve legislation,
since in the virtual space there are already crimes that
do not even have an appropriate theoretical classifica-
tion. Then we generally cannot talk about identifying
and investigating these crimes.

Unfortunately, in modern society there is the pos-
sibility of developing and distributing information
weapons, which can lead to cyber terrorism and infor-
mation warfare. And the consequences of such an in-
formation war are unpredictable.

For Ukraine at this stage, the most typical mani-
festations of cybercrime in such areas as banking, credit
and financial.

The tendency to counteract this type of crime in
our country has been not positive for a long time. First
of all, there is a lack of a modernized legislative frame-
work and passivity on the part of the government. Pre-
viously, due attention was not paid to this area at all.

The modern world is increasingly moving into a
virtual space, convenient for public life, and, accord-
ingly, a cyberspace is created with the data of both one
person and the data of multimillion-dollar companies
that keep their information in electronic databases.

This topic is imperfectly studied in the scientific
literature, therefore, it requires constant updating and
improvement.

The relevance of this study lies in the absence of a
structured system of measures of pro-military bodies,
and a corresponding system of law enforcement agen-
cies with a clear delineation of powers for the early
identification and mitigation of the consequences of
crimes in cyberspace. Therefore, conducting research

on the schemes and methods of committing crimes in
this area is especially important.

With the development of the information society,
cybercrime also appears as an integral component.
Therefore, in order to improve the public safety of the
state, it is necessary to immediately begin work on im-
proving the sphere of countering cybercrime.
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CURRENT PROBLEMS AND DEVELOPMENT PROSPECTS ELECTRONIC GOVERNANCE IN
UKRAINE

Abstract.

The article considers the trends and directions of e-government development of Ukraine and the advantages
of its deployment. The main problems that arise at this and subsequent stages of e-government implementation are
analyzed. A comparative analysis with the leading countries in this area is done. "Narrow" months of e-govern-
ment in Ukraine were identified according to the UN E-Government Survey 2018. An assessment of the level of e-
government development in public authorities was made. The principle of a "single window" - the Unified State
Portal of Administrative Services (poslugy.gov.ua) is considered.

The importance of implementing e-government at the local level is noted. Different approaches to the imple-
mentation of e-government at the local level are described, which are outlined in terms of “smart city" (smart city),
"e-city" and "e-region". The methodology of the Civil Society Institute for evaluating the websites of local govern-
ments is considered. It is determined that the quality of information content and functionality of the website are
mandatory and necessary requirements for the development of e-government in Ukraine. The main shortcomings
of the official websites of public authorities and local governments and their search engines have been identified.
It was found that the priority of e-government development is to complete the transition to electronic document
management in the process of document preparation by ministries and interagency cooperation. Indicators of the
level of e-government in different countries in accordance with the results of the UN E-Government Survey.

Possible ways to overcome the problematic issues of e-government in Ukraine are identified: improvement
of the regulatory framework and systematization of information legislation, expansion and modernization of the
existing infrastructure of public authorities, namely computer fleet and structured cable networks.

Keywords: administrative(management) services; information society; authorities being open; Electric
Town; e-government.

Relevance and formulation of the problem. De-
velopment of e-government in Ukraine is one of the
most important aspects to improve the country, because

it lets you not only to hugely optimize budget expendi-
tures, but also to increase the speed of making manage-
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ment decisions and to improve processes of manage-
ment, which will lead to country development. Corona-
virus pandemics and everything connected to this like
quarantine and self-isolation emphasizes the im-
portance of the development of e-government and pub-
lic services. In the time of quarantine and self isolation
developed e-government is exceptionally important - it
accepts less economic losses of the state and citizens,
and also it provides social distancing with no harm to
interest of the people and, as well, their safety.

Analysis of recent research and publications.
At this stage of the country's development, a lot of at-
tention is paid to the comprehensive deployment of e-
government, the practical implementation of the con-
cept of e-governance 2.0. However, the peculiarities of
Ukrainian realities are not sufficiently taken into ac-
count when introducing new technologies for the coun-
try. Theoretical principles and tools of e-government in
their scientific works have been studied by foreign
scholars, for example: H. Giber, R. Gibson, R. Katz, M.
Kitsing, and others. Studies of domestic scientists and
practitioners, in particular: O. Baranov, N. Vasylieva,
M. Vershinin, O. Golubutsky, K. Linyov, I. Lopushin-
sky, M. Mikhalova, J. Oliynyk and others are devoted
to the problems of e-government implementation in
Ukraine.

The purpose of the research. Research of theo-
retical aspects of functioning and development of e-
government in the system of public administration of
Ukraine.

Presenting main material. The right to access in-
formation is one of the inalienable rights of any citizen.
So, in accordance with Act. Act. 32, 34 of the Consti-
tution of Ukraine [1], which, in turn, are based on the
provisions of p. 19 of the Universal Declaration of Hu-
man Rights [2], Act. 10 of the Convention on Human
Rights [3], Art. 18 and 19 of the International Covenant
on Civil and Political Rights [4], everyone is guaran-
teed the right to access public information, its free col-
lection, storage, use and dissemination, access to public
authorities, institutions and organizations with infor-
mation about themselves that is not state or other secret
protected by law [5]. The execution of these rights may
be restricted by law solely in the interests of national
security, territorial integrity or public order in order to
prevent riots or crimes, to protect health of the people,
to protect the reputation or rights of others, to prevent
the disclosure of confidential information or to main-
taining the authority and impartiality of justice [6].

"E-government" is a term that briefly describes the
269 modern approach that emerged in the context of the
development of information society to determine the
role of government bodies and non-governmental insti-
tutions in the life of state and the socio-economic de-
velopment of its regions. This term refers to a new way
of organizing of public management, its transformation
with an orientation towards a fundamentally closer re-
lationship with citizens, a dramatic improvement in the
realization of public authorities, greater efficiency of
their actions and personification of responsibility. This
method is based on the purposeful and coordinated ap-
plication of new information and communication tech-
nologies for the realization of state’s administrative

(service-management) functions. E-governance may
acquire such marketing and administrative forms as ad-
ministrative services (for citizens, for business and spe-
cial services), e-petitions, eeducation, e-budget, e-reg-
istry, etc. These forms determine the level of e-govern-
ance development. The level of e-governance
development is different in the economically developed
countries and the developing ones. According to the
UN experts, it is possible to estimate its level based on
the ERI (E-government Readiness Index) — maturity in-
dicator.

It comprises of the following components:

1) Web measurement index (it determines the abil-
ity of delivering administrative services online, the pos-
sibility of using mobile applications for this, etc.);

2) Telecommunication infrastructure index (it as-
sesses the level of availability of ICT means among the
citizens, their development in the country and the rele-
vant networks in the advanced countries);

3) Human capital index (it determines the level of
education of citizens, including the education in the
field of information technologies). It should be noted
that the global leaders of the ERI change every year.
Nevertheless, after forming the relevant group of lead-
ers in this field, the indicated countries proved that they
had achieved success in the development of egovern-
ance, in particular due to the complex and well-
grounded approach to its implementation.

By ratifying the Association Agreement between
Ukraine and the European Union, the European Atomic
Energy Community and their Member States Ukraine
has undertaken to comply with the Copenhagen criteria,
which will enable Ukraine to become a full-fledged
member of the European Union. In the Strategy of Sus-
tainable Development "Ukraine - 2020" among 62 re-
forms and programs of state development as a vector of
security identified the program of governance. The con-
cept of e-government provides for the creation of an
electronic management system at the national, regional
and local levels. The main efforts in the development
of e-government in Ukraine are aimed at relations
"state-to-citizens”, '"citizens-to-state”, "business-to-
state", "state-to-business".

The introduction of e-government technologies
will allow:

1) for citizens - to have access to public infor-
mation and receive administrative services through the
net; participate in the creation and implementation of
public policy;

2) for business - to have simplified access to gov-
ernment agencies, to cooperate with them, which will
promote economic development;

3) for the authorities - to increase the efficiency,
effectiveness of their activities, the quality of adminis-
trative services; to involve all citizens in the decision-
making process.

In order to ensure free access of citizens to infor-
mation about the activities of public authorities, there
must be a quality legal framework [9]. The main legal
acts should include: Laws of Ukraine "On Information™
of 02.10.1992 Ne 2657-XIlI, "On protection of infor-
mation in information and telecommunications sys-
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tems" of 05.07.1994 Ne 80/94-VR, "On National pro-
gram of informatization "from 04.02.1998 Ne 74/98-
VR," About the Concept of the National program of in-
formatization "from 04.02.1998 Ne 75/98-VR," About
electronic documents and electronic document circula-
tion "from 22.05.2003 Ne 851-1V, “On electronic digi-
tal signature” dated 22.05.2003 Ne 852-1V, “Basic prin-
ciples of information society development in Ukraine
for 2007 - 2015 dated 09.01.2007 Ne 537-V, “On pro-
tection personal data "from 01.06.2010 Ne 2297-VI,"
About access to public information "from 13.01.2011
Ne 2939-VI," About administrative services "from
06.09.2012« 5203-VI, "About electronic trust services
"from 05.10.2017 Ne 2155-VIII and others.

It should be noted that the Order of the Cabinet of
Ministers of Ukraine dated 20.09.2017 Ne 649-r ap-
proved the Concept of e-government in Ukraine, the
implementation of which is planned for the period up
to 2020 and aims to support coordination and coopera-
tion of public authorities and local governments to
achieve the necessary the level of efficiency and effec-
tiveness of e-government development, promoting the
idea of public administration reform and decentraliza-
tion based on the widespread use of modern infor-
mation and communication technologies throughout
the country, as well as promoting the priorities identi-
fied in the Sustainable Development Strategy "Ukraine
2020" [10].

The e-Ukraine program is being implemented,
which provides for the following measures for the
widespread implementation of the e-government sys-
tem in Ukraine:

- creation of the Unified web portal of executives
and integration into it of websites and electronic infor-
mation systems and resources of executive bodies in
compliance with the requirements for information pro-
tection;

- development of the procedure for the provision
of state (administrative) services to individuals and le-
gal entities by the executive authorities via the Internet;

- to create Internet receptions of public authorities
of every level;

- ensure the creation and regular updating of web-
sites of regional public authorities and local govern-
ments;

- to promote the use of open source software for
information and analytical support of public authorities
and e-government;

- ensure the use of electronic digital signatures in
public authorities;

- to create an electronic system of procurement of
goods and services at public expense;

- provide individuals and legal entities through the
Internet with general-purpose administrative services
and those that require identification of the subjects of
legal relations and ensuring the integrity and reliability
of information (special-purpose services);

- create websites of district and village executive
bodies; - to organize reliable and secure information in-
teraction between executive bodies [11, p. 31].

Assessment of the level of development of e-gov-
ernment in public authorities, as a rule, is carried out in
the following areas:

1) access to information;

2) public feedback;

3) administrative services;

4) access to public information;

5) usability of the website;

6) assessment of the electronic document manage-
ment system of public authorities;

7) assessment of the organization of the centers of
administrative services (CNAP) [12, p. 41].

A new stage in the development of e-government
in Ukraine was the decision on September 2, 2019 on
the establishment of the Ministry of Digital Transfor-
mation of Ukraine. Now on the web portal
www.e.gov.ua the technical robot is finished and it is
quite accessible to users. It should be noted that at the
moment the so-called "single window" of electronic
services is www.kmu.gov.ua. The resource provides
about 120 electronic services. At the same time, admin-
istrative services are provided on a separate web portal
my.gov.ua [7]. The web resource is at the disposal of
the Ministry of Economic Development and Trade of
Ukraine, developed and maintained by Infoplus
(Ukrainian software developer).

Among the results of the introduction of e-govern-
ment in Ukraine, it should be noted that the implemen-
tation of the principle of "single window" - the Unified
State Portal of  Administrative Services
(poslugy.gov.ua), improved the content of official web
portals of public authorities, registered their accounts in
social networks "Facebook™ and "Twitter". The next
step is for the state bodies to create their own channels
on Youtube, in particular with online broadcasts of
their activities. A system of electronic declaration of as-
sets of public figures has been launched on the website
of the National Agency for the Prevention of Corrup-
tion (nazk.gov.ua). Work has begun in the field of
"electronic medicine" (ehealth-ukraine.org). "Elec-
tronic litigation" is being introduced. A system of elec-
tronic appeals using the Internet has been introduced in
accordance with the Law of Ukraine "On Citizens' Ap-
peals", first of all, the most popular are petitions to the
Verkhovna Rada (itd.rada.gov.ua/services/petitions/)
and the President of Ukraine (petition.president.gov.ua
), some local authorities (Kyiv, Vinnytsia, Ternopil,
etc.). The Unified web portal for the use of public funds
(e-data.gov.ua) has been put into operation. The oppor-
tunities and scope of application of electronic reporting
to the bodies of the State Fiscal Service, state statistics
bodies and the Pension Fund of Ukraine have been im-
proved. Access to the electronic VAT refund register is
open. The system of public and public procurement has
been reformed. In particular, public procurement is
conducted exclusively in electronic form in the system
"ProZorro" (prozorro.gov.ua). Banks (“PrivatBank"
and "Oschadbank™) have developed a secure system
BankID, which allows you to confirm the identity of
the user on official websites through his account in In-
ternet banking [13, p. 232].

It is necessary to point out the importance of im-
plementing e-government at the local level. This is due
to the fact that the city is a litmus test for all innovations
in the development of e-government at the national
level, and the provision of administrative services to
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citizens and businesses, as well as their involvement in
management decisions, is directly embodied in the lo-
cal levels. At the local level, there are approaches to
considering the implementation of e-government,
which are outlined in terms of "smart city", "e-city" and
"e-region". If according to some researchers, smart city
is a concept that is directly related to the automation of
city life, even its robotics [14], the developers of Euro-
pean Smart Cities have a radically different approach to
understanding the concept of "smart city". According
to them, a "smart" city is a city that effectively uses all
available information to better understand and control
its functions and make optimal use of available re-
sources, including human resources [15]. Electronic
city is a form of organization of life (functioning) of the
city with the use of modern ICT, which includes the
following main components: e-administration, e-partic-
ipation and e-services [18, p. 92]. "Electronic region"
refers to a single infrastructure of automated infor-
mation system of interdepartmental interaction of state
and local governments with citizens and businesses
based on the active use of information and communica-
tion technologies to achieve European standards of
quality of electronic administrative services, openness
and transparency of government for citizens and busi-
ness entities [16].

The Civil Society Institute has developed a meth-
odology for evaluating local government websites.
Quality content of the website is the first and mandatory
requirement. An important indicator of the quality of a
website is its functionality, ie the ability to provide pub-
lic feedback and services through the website. Monitor-
ing of the official websites of 25 regional and 50 city
councils has shown that in recent years there has been
a tendency to increase their number and information
content, but they need to be improved because they
have a number of shortcomings [17]. In particular,
some sites have a complex structure of sections and
subsections; when loading the main page of such sites,
it is impossible to see all available thematic sections
and understand the location of certain information; the
existing search engine is missing; most local govern-
ment websites are in the information and feedback
stages; most widely and thoroughly they provide back-
ground information on the names and contacts of offi-
cials, but there is no comprehensive basis for the activ-
ities of local governments [18]. At the same time, in-
sufficient attention is paid to the placement of budget
information, tariffs and benefits, condition and use of
communal property, announcements of land auctions
and tenders and their results, reporting documentation,
work plan and schedule of meetings, land issues.

Another key area for the realization of appropriate
measures for the implementation and development of
e-government is the direct management of e-govern-
ment development, the quality of which depends on the
ensurement of two components: the basic IT infrastruc-
ture and effective management. With regard to the for-
mation of the basic IT infrastructure, the Concept in-
cludes the following components: e-interaction system
of executive authorities, e-interaction system of state
registers, e-identification system, e-office of the citi-

zen, web portal of e-government gov.ua, special pro-
tected data transmission networks, protected data pro-
cessing centers, formation of basic state registers. So
improving the efficiency of e-government development
management involves: modernization of the National
Informatization Program and regional informatization
programs; a systematic approach to the implementation
of projects in the field of e-government and information
system management standards and harmonization and
implementation of international standards in the field of
information technology. To date, the Government has
already approved the composition of the Intersectoral
Council for e-Government Development, which in-
cludes representatives of all ministries. This body
should ensure uniform coordination of the implementa-
tion of the Concept, political will and mutual coordina-
tion of all tasks. It is also planned to introduce interna-
tional experience in working with state acts on the prin-
ciple of Digital by Default - all acts of the Cabinet of
Ministers will be subject to additional digital examina-
tion, which provides a digital way to implement the de-
scribed process as a priority.

Currently, the most objective source of infor-
mation on the level of e-government in different coun-
tries is UN E-Government Survey. As of 2018, Den-
mark ranks first. Ukraine ranks 82nd, significantly be-
hind Belarus and the Russian Federation. Nearby, in
81st place is Uzbekistan. However, when compiling the
next rating, the situation may change for the better for
Ukraine.

It should be noted that among the post-Soviet
countries, Estonia is the most dynamically developing
and leading in the field of e-government. Thus, the ex-
perience of this country can serve as a basis for the
comprehensive deployment of e-government 1.0 and e-
government 2.0 in Ukraine. Comparing the indicators
of the two countries in the field of e-government ac-
cording to the results of the UN E-Government Survey
2018, we can assess the scale of Ukraine's lag. The only
approximate indicator is the human capital index. In
Estonia it is 0.8818, and in Ukraine - 0.8436. According
to the telecommunications infrastructure index,
Ukraine lags significantly behind: 0.4364 against
0.7613. As for the e-participation index, Ukraine lags
significantly behind: 0.6854 against 0.9101. The most
indicative index in terms of e-government implementa-
tion is the e-government development index, which in
this case shows a significant but not critical lag behind
Estonia: 0.6165 vs. 0.8486. At the same time, in Estonia
this figure is considered very high, while in Ukraine it
is high. Thus, in order to reach the level of the Baltic
countries, Ukraine needs a comprehensive approach to
increase the values of each of the indicators.

Despite the fact that the UK has its own manage-
ment traditions and its management system is radically
different from that in Ukraine, it is necessary to com-
pare the two countries, as Britain in previous years
ranked first in this ranking. Ukraine shows a low level
of electronic participation, it’s index (EPI) is only
0.6854. For the United Kingdom, the e-participation in-
dex was 0.9831. Considering the Telecommunications
Infrastructure Index (TII), it should be noted that the
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UK has not the highest, but significantly higher than the
average index - 0.8004.

At the same time, Ukraine received a low score,
which is shown in the value of the index - only 0.4364.
However, according to the Human Capital Index (HCI),
Ukraine is very close to Britain: 0.8436 against 0.9200.
E-Government Development Index (EGDI): 0.6165 for
Ukraine and 0.8999 for the United Kingdom, which
demonstrates the existing potential but still insufficient
development of e-gov development. The online service
index (OSI) is estimated at only 0.5694, while in the
UK - 0.9792. Thus, Ukraine was praised only for its hu-
man development component. The main problems for
the comprehensive implementation of e-government
are thoubles with Internet access in villages and small
towns, settlements, a high degree of bureaucratization
of the management system, low computer literacy
among officials. Unfortunately, until the problem with
full coverage of the entire territory of the country with
quality Internet is solved, we cannot talk about the suc-
cessful deployment of e-government. The problem is
that in places where there will be no internet connection
or its quality will be insufficient, citizens will not be
able to receive electronic services, and the state will be
able to effectively implement the management func-
tion.

In Ukraine, the preparatory stage for introducing
the electronic document management in the executive
authorities based on electronic digital signature has
been completed, namely:

—a set of uniform formats and protocols of elec-
tronic document management and electronic digital sig-
nature has been developed, the formation of which took
place with the broad participation of business repre-
sentatives, scientists and government agencies special-
ists.

— the electronic exchange order of official docu-
ments has officially been defined, which is a prerequi-
site for the disparate information systems integration,
that will ensure their compatibility and effective inter-
action.

Despite the positive dynamics of the electronic in-
formation resources development in Ukraine, unre-
solved problems remain the departmental approach to
their creation, significant duplication of information,
lack of common standards and resources incompatibil-
ity, difficult access etc. As a result, today there is no
possibility to provide integrated public services, includ-
ing administrative, electronic means. In order to under-
stand the process of introducing e-Governance, as well
as the mechanism for its implementation, we should
pay attention to the most common models of G-govern-
ance in the world. There are different approaches to de-
fining the eGovernance model. The most common and
simple (classic) of them describes the links between the
main subjects of e-Governance and includes such com-
ponents as:

— "Government to Government" (G2G — "gov-
ernment to government™) — electronic interaction be-
tween authorities, primarily in order to provide elec-
tronic services by some authorities to others;

— "Government to business" (G2B — "govern-
ment to business") — electronic interaction of govern-
ment agencies with business entities in order to provide
the latter with administrative and other services, busi-
ness participation in forming and implementing the
public policy, in public procurement, etc.;

—"Government to Citizens" (G2C — "government
to citizens™) — the authorities electronic interaction with
citizens in order to provide services to citizens, the cit-
izens’ participation in the formation of public policy
and the election process, evaluating and monitoring
government activities, etc. Access to electronic admin-
istrative services is 24/7/365 (24 hours a day, 7 days a
week, 365 days a year).

The success of e-Government implementation
tasks will be assessed by determining the number of
central executive bodies connected to the e-interaction
system and requests processed electronically through
such a system. The effectiveness of real-time service
implementation will be assessed by determining the
number of services implemented. according to the fol-
lowing basic levels: | and Il level - providing infor-
mation and downloading the application in the pdf for-
mat; Level Il1 - application submission and payment for
the service in real time; Level 1V - a fully integrated
service.

These administrative services in accordance with
the requirements of the legislation must be integrated
into the Unified State Portal of Administrative Ser-
vices, the test operation of which has been launched. By
the way, the Unified State Portal of Administrative Ser-
vices should ensure the creation of favorable conditions
for providing citizens and legal entities with accessible,
transparent, secure and convenient to receive adminis-
trative services on the principle of a single window
("one-stop-shop™).

In order to ensure openness and transparency of
public administration, as well as the use of information
and data collected by public administration bodies, it is
necessary to improve the system of open data. The
number of open datasets on the Unified State Portal
should increase from 100 to 20,000 by 2020. However,
the share of published data sets with a quality of at least
three stars (according to the international five-star
methodology for assessing the quality of open data)
should increase from 20 to 50 percent.

The general coordination will be carried out by a
special working group. General coordination of public
administration reform will be carried out by a special
working group on public administration reform consist-
ing of the State Secretary of the Cabinet of Ministers of
Ukraine, his deputies, state secretaries of ministries, the
NAPS Chairman, the Head of the State Agency for e-
Government and civil servants of category "A". bodies.

Priorities and tasks of the Strategy. Priorities and
tasks of the Strategy are defined in Annex 2 to the Strat-
egy. In particular, lawyers are interested in "Strategic
planning, formation and coordination of public policy"
in terms of "Improving the system of strategic planning,
monitoring and evaluation, including determining the
principles of evaluating the effectiveness of ministries
and other central executive bodies."” It is about improv-
ing the quality of state policy formation and preparation
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of regulations, in particular improving the procedure
(requirements) for cost analysis of regulations, evalua-
tion of their implementation, interagency coordination
in the process of policy formation and preparation of
regulations, public participation in the process of for-
mation of state policy and preparation of normative le-
gal acts, electronic document management system.

Another, no less important and practically signifi-
cant priority is the completion of the transition to elec-
tronic document management in the process of docu-
ment preparation by ministries and interdepartmental
cooperation. Among the tasks in this direction is the in-
troduction of an electronic document management sys-
tem. The Minister of the Cabinet of Ministers of
Ukraine, the State Agency for E-Government, the Sec-
retariat of the Cabinet of Ministers of Ukraine, and
other central and local executive bodies are responsible
for implementation.

According to the definition formulated by SAGA
(Germany), electronic government covers all aspects of
management processes (decision making), including
the provision of services to the extent that these pro-
cesses are based on ICT (SAGA: standards and Archi-
tectures for e-government Applications). Based on
what has been said before, we are already defining e-
government not only as a phenomenon that simplifies
communication processes between government and cit-
izens, but also involves interaction of a different level,
such as across government agencies communication
(G2G). Thus, the most capacious concept of electronic
governance will cover citizen participation, political
parties and organizations (including non-profit G2N),
parliamentary, managerial and Judicial functions. The
principle of openness and fair legal proceedings has
universally recognized in democratic society and en-
shrined in international standards. According to p. 1
Art. 6 of the Convention on Human Rights, a public
hearing is an important element of a fair trial, and the
judgment must be announced publicly (Universal Dec-
laration of Human Rights). The publicity and openness
of the judiciary stems from the general obligation of a
legal democratic state to transparently cover the activi-
ties of government bodies. In Ukraine these relations
are governed be the Law on the Procedure for Covering
Activities of Bodies of State Power and Local Self-
Government by Mass Media in Ukraine, which extends
its influence to the judicial authorities. According to the
provisions of this legislative act, state authorities, in-
cluding courts, has obliged to provide the media with
full information about activities via the relevant infor-
mation services, to provide journalists with free access
to such information, not to interfere into their profes-
sional activities.

The exception may be the provisions of the Law
on State Secret. Thus, Mass Media can conduct their
own investigations and analysis of the activities of state
bodies and courts, as well as evaluate and comment on
them. The flip side to this is the risks that direct jour-
nalistic reporting from courts pose and other govern-
ment bodies. This is due to the fact that journalists, as
intermediaries, when reproducing information, no
without a human subjective factor. The question is
whether a person who is not related to legal activity can

correctly comment on the events that occur during the
administration on justice? Unfortunately, difference be-
tween the right to a fair trial and the right to the open
trial becomes the real problem due to the social media
reporting. Social media poses new challenges to an
open trial and the administration of justice that force us
to rethink the relation between openness and fairness
(Lamprini, Buckhard, 2019). In particular, public rela-
tions serve as a lever of control from arbitrary decision-
making and corruption. It also increases the level of
public confidence to the system that operates in the
state.

At the legislative level in Ukraine, provisions on
the apparatus of court has fixed, the competence of
which includes issues of documentary and information-
technical support, as well as the implementation of in-
formation content on the websites of the courts, which
is a source of official information can’t be distorted. In
Ukrainian law there are also two similar concepts that
characterize the justice of the court. This is publicity
and openness. Ate the legislative level they are similar,
but carry a different semantic load. “Publicity” is the
provision by the court for persons whose interests relate
to the case, the right to know about the place, time and
date of the hearing, also unhindered access to the results
of the case and the opportunity to represent their inter-
ests in court. This principle is reflected in the Law of
Ukraine “On the Judicial System and the Status of
Judges”. “Openness” implies access to the same court
session, but only of persons whose interests do not con-
cern this business. Journalists, as individuals who are
not directly related to the case, fall under this principle.

Despite the fact that access to the court session is
open and they can use various gadgets for their activi-
ties without obtaining a separate permit, the court must
provide permission to conduct live broadcasts from the
courtroom [19].

In some countries, this classic model of eGovern-
ance is complemented by other e-Governance subjects
and the relevant government links with them. For ex-
ample, in Great Britain, such an entity as "civil serv-
ants" is additionally singled out and the corresponding
interaction of Government to Civil Servants (G2E —
"government to employers™) authorities in other coun-
tries is added to the eGovernance model in other coun-
tries. "International organizations and other states"
(G21 — "government to international organizations"),
which emphasizes the importance and features of gov-
ernment interaction with these subjects in e-govern-
ance. In terms of the e-interaction content between
eGovernance subjects, there are three main models of
e-Governance: the continental European, the An-
gloAmerican and the Asian models. The continental
European model is characterized by:

— the supranational structures existence (the Eu-
ropean Parliament, the European Commission, the Eu-
ropean Court of Justice), whose recommendations are
binding on all the EU countries;

— high degree of European countries and peoples
integration;

— clear legislation governing information rela-
tions in the European information space.
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Conclusion. To sum up, it should be noted that
Ukraine shows a positive trend in the development of
e-government, a particularly serious push occurred in
2019 after the creation of the Ministry of Digital Trans-
formation, as well as processing a number of web re-
sources that somehow relate to electronic services . Un-
fortunately, the country is facing systemic problems in
management and sabotage on the ground, which signif-
icantly reduces the progress brought by high-quality
deployment of the technical part of e-government.

Today, there are all sorts of problematic issues re-
garding the informational support of public administra-
tion, in particular the authorities. However, from the
analysis of doctrine and legislation, we can identify cer-
tain ways to overcome them. In particular, firstly it is
necessary to improve the regulatory framework and
systematize information legislation. Secondly, the ex-
isting infrastructure of public authorities, namely the
computer park and structured cable networks, needs to
be expanded and modernized. Thirdly, to ensure the
functioning of an effective comprehensive system for
the protection of information resources. Fourthly, it is
necessary to increase the culture of using modern infor-
mational technologies
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THE PLACE OF THE CONSTITUTIONAL COURT IN THE LEGISLATIVE PROCESS OF THE
RUSSIAN FEDERATION

Annomayus:

B oannoi cmamse paccmampuearomcst 60npocysl, C6A3AHKbIE C 3aKoHo0amenbHblMu noaHomouusmu Koncmu-
myyuonnoeo Cyoa Poccuiickoti @edepayuu. AKmyanbHocms memvl 60 MHO20M 00YCIO8TIeHA KIIO4e80l PObI0
2moeo opearna 6 npaeogoﬁ cucmeme cmpambvl, 6 HaCMHOCMU NPAMAs 3d6UCUMOCHTb coO00enUss OCHOBHBIX NOJIO-
arcenutt Konemumyyuu om sgppexmugnocmu pabomol Koncmumyyuonnozo Cyoa Poccuiuckou @edepayuu. Lle-
JIbI0 pa6omm Aenaemcs uCCﬂ@()OBGHM@pOJZM KOHcmumyL;uOHHOZO Cy()a 6 3AKOHOMEOPYECKOM npoyecce, a makaice
aHaius I’l0314141412, OMHOCUMENIbHO coomeemcmeyrouux 60npocos 6 omeyecmeeHHoU I’lp0606012 OOKmpuHe. B xo0e
pabomvl OLLIU UCNOIB30BANBI MEMOObL CPAGHUMENLHO20 AHAIU3A, cCuHme3a u Op. B pesynbmame uccredosanus
OblIA BbIAGICHA ONMUMATILHASL U HE3AMEHUMAS PpoJib Koncmumyuum—mozo cyda 6 3dKOHOMeB0op4eCKoMm npoyecce, a
makoice Ovliu cucmemamusupoearvbl MHEeHUs yqéHblx no daHHOMy e8onpocy, 4mo no3eoJjisient paccmompenisv e2o ¢
HECKOJIbKUX CmMOpoOH U coenams Haubonee 06veKkmusHvie 6b1600bl. B nepcnekmuee pazsumue 2mMotl memul N0360-
JIUM 3aKPEenums 3aKOHOMEOPUECK)10 poib Koncmumyyuounozo cyoa, 4mo ycosepueHcmayem 20Ccy0apCmeeHuyo
cucmemy Poccuiickoti @edepayuu.

Abstract.

Constitutional Court of the Russian Federation. The relevance of the topic is largely due to the key role of
this body in the legal system of the country, in particular, the direct dependence of compliance with the main
provisions of the Constitution on the effectiveness of the Constitutional Court of the Russian Federation. The
purpose of the work is to study the role of the Constitutional Court in the legislative process, as well as to analyze
the positions on the relevant issues in the domestic legal doctrine. In the course of the work, methods of compar-
ative analysis, synthesis, etc. were used. As a result of the study, the optimal and irreplaceable role of the Consti-
tutional Court in the legislative process was identified, and the opinions of scientists on this issue were systema-
tized, which allows us to consider it from several sides and draw the most objective conclusions. In the future, the
development of this topic will allow us to consolidate the legislative role of the Constitutional Court, which will
improve the state system of the Russian Federation.

Knrwouesvie cnosa: Koncmumyyuonnwiti Cyo Pocciiuckou Pedepayuu, 3aKOHOOAMeENbHAS UHUYUATUGA,
npasomeopueckuti npoyecc, Koncmumyyus Poccuiickoii @edepayuu, 3akoHo0amenvHulil npoyecc

Keywords: Constitutional Court of the Russian Federation, legislative initiative, law-making process, Con-
stitution of the Russian Federatio, legislative process.

Ilepen TemM kak mepeWTH K BOMPOCAM Y4acTHs
Koncrurynmonnoro Cyna B 3aKOHOTBOPYECKHX IIPO-
1eccax, He00X0IUMO OTIPEACITHUTCS C TAKAM ITOHATHEM

Kak 3aKOHOTBOpYECKas MHUIIMATHUBA. Tak 1o Hell npu-
HATO TTOHMMATh OIPEEIICHHYIO CTaJHI0 3aKOHOTBOP-


http://iac.odessa.gov.ua/services/programi_ta_zv_ti/
http://iac.odessa.gov.ua/services/programi_ta_zv_ti/
http://old.csi.org.ua/?cat=28

30 JURISPRUDENCE / «COLLOQUIUM=JOURNAL » #14(1o1), 2021

YECKOT'0 IIpoLecca, CyThb KOTOPOH CBOJUTCS K BHECE-
HUI0O Ha PacCMOTPEHHUE COOTBETCTBYIOILIEMY OpraHy
MPOCKTA 3aKOHA JIN0O MHUIIMATUBBI 110 U3MEHEHHUIO 0~
MOJIHEHUIO, TIPEKPAIICHUIO Y)Ke JEHCTBYIOIUX HOpMa-
TUBHO-TIPaBOBBIX akTOB. KoHctutynus Poccuiickoit
deneparuy OnpeneNseT nepeucHb JINIl, 00IaIaI0NIIX
MPaBOM 3aKOHOJATENIbHON MHHULIUATUBBI, B 3TOT KPYT
Bxoaut caMm Ilpesunent Poccuiickoit deneparnuu, Co-
BeT ®Penepanuu, aenyratsl ['ocyaapcTBeHHON Jlymbl,
IIpasurensctBo Poccuiickoit @enepannu. Ctout 0T-
METUTb, YTO JAHHBIN NIEpeUeHb, coaeprxkauuiics B Kon-
CTHTYLHH, SBISETCS McuepibiBatonmM. OTHAKO B BO-
Ipocax MPEAOCTaBICHUS 3aKOHOJATEIbHOM HHMILIHAA-
tuBbl  Koncturyumonnomy  Cymy  Poccituckoii
ODenepany  3aKOHOJATENb OTPAaHUYMBAETCS JIUIIb
HaJIEJIEHUEM €T0 TaKOH MHUIIMATUBOMN UCKIIIOUUTENBHO
B paMKax BOIIPOCOB, MOJUIekKAIIUX BeaeHuo KoHcTu-
tyronHoro Cyna. [TogoOHast cuTyanust XapakTepHa u
st BepxoBHoro Cyna Poccwuiickoit @eaepanuu. B
9TOM HX CYIIECTBEHHOE OTIMYHE OT OPYTHUX CYOBEK-
TOB, HaJIEJICHHBIX MPABOM 3aKOHOJATEIbHON MHUIIUA-
TuBBL Taxke HEMaJOBa)XHOH OCOOCHHOCTBHIO 3aKOHO-
JATeTbHON MHUIAATHBEI CyIeOHBIX OPTaHOB SBIACTCS
TO, YTO OHA PACHpPOCTPAHSACTCS TOJBKO Ha (emepanb-
HBIl YpOBEHb 3aKOHOJATENbCTBA, HE 3aTparuBas BO-
MPOCHI 3aKOHOIATEIbCTBA CYOBEKTOB (henepanuu. B 1o
BpEMSI KaK OCHOBHBIE CYOBEKTHI 3aKOHOJATENLHOTO
mpoIiecca pacpoCTPAHSIOTCS CBOC BIUSHHUE U HA CYO'b-
eKThI (heiepanuu.

CoBpeMeHHas IpaBoBasi TOKTPUHA, HE BEIPaOOTaB
€JIMHOTO MHEHHUSI OTHOCHUTEJIBHO BOMPOCOB 3aKOHOJIa-
TenabHOU MHMIMaTUBbl KoHctutyunonnoro Cyna Poc-
cuiickoit denepanmu. B obmem Bume mpeacTaBUTEIH
HayKd Pa3feNIWIMCh Ha JIBa Jiareps: CTOPOHHUKOB U
MPOTUBHUKOB HAJIEJICHUS Cy/1a IPABOM 3aKOHOIATelIb-
HOM MHHULUATUBBI.

ApPryMEHTOM B TOJIb3y OTMEHBI TaKOTO IpaBa
MOJXHO oTHecTH padotsl M. A. JlyboBa, 10 MHEHHUIO KO-
Toporo, Hagenenne Koncrurynuonnoro Cyaa Poccuii-
ckoil Penepaluy TakKUuM NPaBOM SBJISETCS IPOTUBOPE-
YaruM OCHOBaM KOHCTUTYIMOHHOTO cTposi Poccun, B
YaCTHOCTH OCHOBHBIM TPUHIIMIAM pa3JelieHus BJa-
creil [1, c. 26]. Benp B JaHHOM cily4ae MIET HPSIMOE
CMEIIIeHHEe 3aKOHOJATEIIFHOW BETBH BJIACTH C CyHeO-
HBIMHM OpraHaMu, KOTOpbI€ HE JOJLKHBI IPUHAUIEKATh
HUK OJJHOH M3 BeTBeH BiacTu. Takxke moo0HOE MpaBo
HE BIUCBIBAETCS B OCHOBHBIE 33Jaud M MpeaHa3Haue-
Hue Koncturynumonnoro Cypaa, KOTOpBIA B INEPBYIO
odepeb MPU3BaH 00eCcTIeYnBaTh COOTBETCTBUE MTPHHM-
MaeMbIX 3akoHOB Koncturyuuu Poccuiickoit @enepa-
UM,

C TakuM MHEHHEM OTYaCTH MOXHO COTJIACHUTHCS,
B YACTHOCTH B MOMEHTaX mpeana3zHaueHuss KoHcTuty-
uoHHoro Cyza, MpU3BaHHOTO 00ECIIEYNBaTh KOHCTH-
TYLHOHHBIN KOHTPOJIb U 3aiuuiaTh Koncrurynuu Poc-
cuiickoit ®@eneparnun. [TogoOHOE MHEHHE BO MHOTOM
SIBIIIETCSL OTPAKEHHUEM IOJIOKEHUM, COJIEPIKAIINXCS B
®K3 «O koncrurynuonnoM Cyne Poccuiickoit dene-

pauum». B coorBercTBUU ¢ 3THM 3akoHOM KoHcTHTY-
nuoHHBIN Cy pa3perras 1ena mocpeiCTBOM KOHCTUTY-
LIMOHHOTO CYJONPOU3BOJICTBA MPU3BaH CHOCOOCTBO-
BaTh 3aIlUTE NpaB M 3aKOHHBIX MHTEPECOB TIpaxJaH
Poccuiickoit denepanuu.

OpHako NpU 3TOM HeNb3sl IMOJHOCTBIO COIJIa-
CHUTBCS C TEM, UTO 3aKOHOJaTeNbHas HHUIMaTuBa Kon-
ctutrynnoHHoro Cyzaa NpOTHBOPEUUT MPUHIUIIAM CHU-
CTEMBI CIepyKeK U TPOTHBOBECOB, a TAK)KE TMPUHIIUITY
paznenenus Bnacted. IlockoibKy B TakoMm ciydae
MOJKHO TOBOPUTH O HApyIICHUH 3TOTO NPUHINIA U B
ClIy4asx ¢ mpaBuUTenbcTBOM Poccuiickoit @enepanuu.

Tak, k mpumepy C.A. CaBueHKO yTBEpKIAET, 9TO
caM IIPUHIMI pa3/ieleHus BIacTel IpeAnoaaraeT cBo-
€ro poja OTCTYIJICHUS OT NOJTHOI He3aBUCUMOCTH BET-
Bei BIACTH, O YE€M JIMIIHUN pa3 CBUAETEILCTBYET U
MIPaKTHKa, HE TOJIBKO OTEUYECTBEHHOTO (DOPMHUPOBAHUS
WHCTUTYTOB rOCYJapCTBEHHOI BIIACTH, HO U 3apy0exk-
HBI ombIT [2, €.140]. B pamkax maHHOrO IpUHIMIIA
BETBH BIIACTHU TaK WJIM HHAYE B3aUMOJICHCTBYIOT APYT C
JIpyroM, oKa3blBas IPYT Ha Apyra onpeAeiéHHOe BIIH-
SIHHE, U B CBOIO OYepeIb MeXaHU3MBI BiusHIEe KoHCTH-
tyuuonHoro Cyna Poccuiickoit @enepanuu Ha HUX
TaKXKe SBISCTCA BIIOJIHE JOITYyCTUMBIM.

JpyruMm cepbe3HBIM apryMEHTOM B TIOJIB3Y HENIO-
IyCTUMOCTH  BMeIIaTeabCTBa  KOHCTUTYIIMOHHOTO
Cyna Poccituckoii ®@enepaiuil B 3aKOHOTBOPUYECKUE
npoueccsl, sBisiercs no MmueHuto C.M. OmapoBa He00-
XOJIUMOCTb COOIOZCHHUSI UM TOJHOW MOJMTUYECKOM
HENTpaNbHOCTH, YTO MIPEACTABIIET HEBO3MOXKHBIM IIPU
YCIIOBUM HAJIMYXS BO3MOXHOCTH BIIHSTH HA 3aKOHOMA-
TenbeTBO [3, C. 49-52]. Kak ormeuanocs panee Kon-
CTHTYIIMOHHBINA CYJ MPU3BAH PEIIaTh UCKIIOYHTEIEHO
BONIPOCHI TpaBa HE 3aTparuMBas MoiuTH4Yeckue. [Ipu
9TOM HYXXHO yYHUTHIBaTh, YTO OINPEIESIEHHOE KOJIMYe-
CTBa 3aIPOCOB KOMIETEHTHBIX OpraHoB B KoHcTHTY-
rmonHkIit Cyj Poccuiickoit @enepaliiy Tak WM HHAYE
UMeeT MOJIUTHIECKYIO COCTABIISIONIYIO.

B Takoi curyannum Ha KOHCTHUTYIIMOHHBIN cyX
BO3JIaraeTcs 3aa4a 110 BEISABICHHIO U BBIICIICHHUIO B Ta-
KHX 3aIllpocax MCKIIOYHUTENBHO MPABOBON COCTABIISIO-
el ¢ MOCIeRYIONM e€ pa3pelieHneM. B npoTuBHOM
Cllydae MOJXET TPOHM3OHTH TaK Ha3bIBACMBIH KPH3HC
JIOBepHs, ¥ aBTOPUTET KOHCTHTYIIHOHHOTO cynma Kak
OECIPUCTPACTHOTO CyNeOHOro opraHa OyIeT MOmo-
pBaHa, a 3TO B CBOIO OYepe/lb MOXKET HETaTHBHO CKa-
3aThCSl HA BCEM KOHCTHTYLIUOHHOM CTPOE.
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Abstract.

This article discusses the main types of information technology used in the legal field. The features of infor-
mation technologies are shown. The examples of technologies currently used in the legal field.
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WudopmannoHHble TEXHOJIOTUH — 3TO HpoLecc,
HCTIONB3YIOIIMHA COBOKYITHOCTh CPEJICTB U METOJOB
cbopa, 00padOTKU U Mepeauu TaHHBIX IS TIOTYUCHHUS
HH(POPMALIUU O COCTOSIHAN 00BEKTA, IPOIIecca UK SB-
nenwust [1]. Liens nHpOpMAIIMOHHON TEXHOJIOTHH — PO-
M3BOJCTBO MHGOPMAIMK Ul aHAKM3a M IIOCIEIYI0-
[IETO TPUHATHS PEIICHHS 10 BBIIOIHEHUIO KaKOTO-
6o gerictBust. K OCHOBHBIM BHIAM HWH(pOPMAIIHOH-
HBIX TEXHOJIOTHH, HCIIOJB3yEeMBIX B TIPABOBOI cdepe,
OTHOCHUTCS:

- TexHojioruu 0a3 maHHeIx (BJ1);

- TEXHOJIOTHH XPaHMJIHII JAHHBIX;

- TexHosioruu 6a3 3HaHui (b3) U 3KCIepTHHIX ch-
crem (20);

- TEXHOJOTMH aBTOMATH3MPOBAHHBIX pPabOYMX
MECT;

- AIIEKTPOHHBIN TOKYMEHTOO0O0POT;

- aBTOMATU3WPOBAaHHBIC CHUCTEMBI YIPABICHUS
(ACY).

Texnonorun 6a3 nanubX (BJ1) BKIrOYarOT B ceOs
OpraHM30BaHHBIE JaHHBIE B cdepe IpaBa, UMEIOIINe
JIOTHYECKH BBICTPOCHHYIO CTPYKTYpY, Hpeanosarawo-
IIYI0 WCIIOJIb30BaHHE KOHKPETHBIX MPOrpaMMHO-TEX-
HUYECKUX U SA3BIKOBBIX cpeAcTB. b/] ucnonb3yrorcs
Juist paboThl C HOPMATUBHBIMU JIOKYMEHTAaMH, ISt
yueTa UMEIOIIUXCS CBEICHUH O JIMIAX, HAXOISIIUXCS
MIOJ] CTIEICTBHEM (COXpaHAIOTCSA B 0a3e JaHHBIX OTIIe-
yatku nansies, JJHK, cienst u mpouee), 1yt cOopa uH-
(hopmariu o nacoprax, aBTOMOOWISIX, KOTOpBIE OBUTH
yrHaHbsl U Tak ganee. Hanpumep, B/l «Cnenorexay —
Ba)KHEHIIasl Ul KpUMUHAIMCTHYECKOH MpaKkTHKK Oa3a
JaHHBIX cienoB. [ToxydeHHbIe 1 0(OpPMIIEHHbIE TAKTH-
JIOKapTHI, CIIEAbI OTIPABJISIIOTCS HA CEPBEP, OCYIIECTB-
JISIFOTCS CPaBHEHUE C paHee pa3MEIIeHHBIMHU JaHHBIMH.
Crnen HaXOIUTCA B TTIOMCKE POBHO 10 TEX ITOp, TIOKa HE
OyneT HaiimeHa moaxojsmias gakTmiokaprta. [Ipu mo-

MoIIH BHeIpeHus B pakTHKy b/l noBsimaercs adek-
TUBHOCTH JIEATEIBHOCTH IOPUCTOB, ONTUMH3HPYETCS
Bech mpotecc [2].

TexHOJIOrMM XpaHWININ JAaHHBIX — 3TO CIIOXKHAA
IIporpaMMHasi CUCTeMa, NpeHa3HauYeHHasl i U3BIIe-
4yeHust, 00pabOTKH U 3arpy3ku AaHHbIX. Ha ocHOBe xpa-
HUJIMIIA JaHHBIX OCYIIECTBISIETCS aHAJM3 JaHHBIX. B
XpaHWINIIAX JaHHBIX pa3MeraeTcs: iH(GopManus o co-
CTOSIHUH 1€ B CYZaX, IPH 3TOM HMEIOLINECS CBECHNUS
UCTIONB3YIOTCSI, B TOM YHCIIE IIPU aTTECTALlUH CYyZIeH.
bnaromapst TeXHOJOTUAM XPaHWIHIL JaHHBIX BBIIOJN-
HSETCS JETaNbHBIA aHAJU3 JAHHBIX O POACTBECHHUKAX
NPECTYIHHUKOB, O JIMIaX, yYaCTBYIOIIKX B fene. MHo-
MM NPO(ECCHOHANBHBIM CIIEHAINCTaM B IOpHIHYE-
CKOM JESTEeIbHOCTH BaXHO IONy4aTh MAaKCHMAJbHO
HOJHYIO CIIPaBOYHYI0, HH(OPMAIIMOHHYIO U ITPABOBYIO
uHpopMmaluo. YCKOpUBIIHUiicS pUTM OH3HEca U MO-
JICpPHU3UPOBAHHBIE YCIIOBHS XO35MCTBOBaHUS TPEOYIOT
00pa3oBaHMs KOMIBIOTEPHBIX MPABOBBIX CHPaBOYHBIX
CHCTEM, KOTOpBIC IIPEACTABISIOT COOOW IIPaBOBBHIE
6a3bl 1aHHBIX. COBpEeMEHHbIE XpaHWINIIA JaHHbBIX CO-
nepskat 6osiee 100 ThICSY cTpaHMI IPaBOBOM MHQOP-
Manuu. Hanpumep, B XpaHuwiuie pa3sMmemaercs HH-
(dopmanus, ONMMCHIBAIOIIAs AEATEIHFHOCTh IOpHINYE-
CKUX U prmueckux i [4].

Texnonorun 6a3 3nanmit (b3) 1 SKCIEPTHRIX CH-
ctem (OC) mpenrnosararoT HaKOIUIEHUE, CTPYKTYpUPO-
BaHUE U XpaHEHUE 3HaHUW. B nanpHeiem 3Tu 3HaHUS
MOJKHO HCIIOJIb30BaTh B IOPUANYECKOH JESITENbHOCTH,
COIOCTAaBNIATh CBEAEHUS, JI€NIaTh BBIBOJIBI HAa OCHOBE
npuMeHeHus TexHonoruil. Hampumep, B Hacrosiee
BpeMsI aKTUBHO MHCIIOIBb3YETCs CIPABOYHO-NIPABOBas
cucrema «l'apaHT». DKCHIEPTHBIE CUCTEMBI TIPEATIONA-
raloT HAKOIUIEHHUE OITbITa, YMEHHUH, HABBIKOB Ipodec-
CHOHAJIOB B c(epe mpaBa — TO €CTh IKCIIEPTOB. DKC-
MIEPTHOE MHEHHE B HEKOTOPBIX FOPUIUYECKHUX BOIPO-
cax OblBaeT HE3aMEHMMO, IIO3TOMY  JaHHas
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nHPOPMAIMOHHAS TEXHOJIOTHS Ha TIPAKTHKE BOCTPeOO-
BaHa [3]. CymiecTByronye dKCIEPTHBIE CUCTEMBI TI0-
MOT'alOT B TIOMCKE KOMIPOMHUCCHBIX, OIITUMAJIBHBIX pe-
menuit: 3C «JUDITH» (B Takoi cuctemMe OXBadeHbI
(akTHYEeCKHE W IOPUANYECKHE MNPEANOCBUIKH Iena),
3C «LDS» (perynaupyer mpo0ieMbl UCKOB, OIpeje-
JSIET LeHy, pa3Mep KOMIICHCAIMH, 00eCIeYHBAIOIINI
untepecsl cropoH), OC «LEGAL ANALYSIS
SYSTEM» (ropuandeckuii aHaau3 eI 00 YMBIIUICH-
HOM OCKOPOJICHUH JCHCTBHEM) U T.J.

TexHONOTHA  AaBTOMATH3HPOBAHHBIX  paboumx
MecT (APM) npumMeHsieTcs 11 aHaIn3a M CHCTEMAaTHh-
3alii HOPMATHBHO-TIPABOBBIX TOKYMEHTOB. Hampu-
mep, APM oOyuaromerocst mo HarmpasieHuoo «fOpuc-
NPYJCHLHS» BKIOYAET YIEOHUKH 110 U3y4aeMbIM JIHC-
UIUIMHAM B OJIEKTPOHHOM BHJE, 0Opa3oBaTesibHbBIE
MPOTPaMMBI, KOJEKCHI ¥ SHIIMKJIOIE1H, IEPEBOTUHKH,
pa3nuYHble CIpPaBOYHMKM IPaBOBOTO xapakrepa [3].
Hanpumep, mporpammuoe obecnedenue «APM 1opu-
cTa (amgBoKaTa)» — HAaOOp CPEACTB OpraHM3AIUH pa-
00THI ¢ mH(pOpMAIeH IS IOPUIUIECKUAX CIICIHAIN-
CTOB. «ABTOMAaTH3UpPOBaHHOE padouee MECTO IOpHCTa
(amBokara)» BKIIOUaeT 0a3y MaHHBIX Ien B pabore,
TUTaHUPOBaHKE Pabodero BpeMeHH, CO3JTaHIe OTICTHO-
CTH, aBTOMAaTH3UPOBAHHOE COCTABJICHHUE TPOIIECCYaTb-
HBIX JOKYMEHTOB U JIpYyroe.

«APM ropucta (aBOKaTa)» COCTOUT U3 CIEIYIO-
X yacTei[S]:

¢ «llomomuuK fopucta (agBokata)» — IMpo-
rpaMMHas 000s10uKa K 0a3e JaHHBIX O Jenam (McKam,
Y4acTHHKaM Ipoliecca);

* «Opranaiizep OpUCTa» — 3allUCHAs KHUTA C
KOHTAaKTHOW WH(pOpManueH, MIaHuPOBIIUK paboyero
BpPEMCHU;

*  «Onuce MOKYMEHTOB» — YIOOHBI HHCTPY-
MEHT IJISl COCTABIICHHS OIUCH JOKYMECHTOB;

*  «PemaxTop mabI0HOB M MaKpOCOB)» — CIIEIIH-
ANM3UPOBAaHHBIN PeNakToOp Ui CO3JaHHs MIabJIOHOB
JIOKYMEHTOB Ha OCHOBE MaKpOCOB (BBICOKasi CKOPOCTh
CO3/JJaHUSI UTOTOBBIX JIOKYMEHTOB);

* «Co3znarenp mabIOHOBY — HE3AMEHHUMBIN IT0-
MOIIHUK TPH MOJrOTOBKE HOBBIX IIa0JIOHOB U3 pealib-
HBIX TOKYMCHTOB;

¢ «CpouHBIHl TOKYMEHT» — TEHEepaTop OIHOTO
WA HECKOJIBKHX TOKYMEHTOB B CUUTAHHBIC CEKYH/IBI.

OcHoBHble Bo3MoOxkHOCTH "APM 1opucra (anBo-
Kara)":

- )KypHaJl IOTOBOPOB C KIIMEHTaMH:  BEACHHE
ypHaya JOrOBOPOB € KIMEHTaMH, BKIFOUYasi CTOJIOIBL:
HOMeEp, Jara JIOTOBOpA, CTaTyC, JaTa HCIOJTHEHUS,
KOHTpAreHT U Jpyrue IoJis;

- ynpaBieHne 06a30i JaHHBIX: JIela B NMPOU3BOJI-
CTBE U B apXHBe, CTAANU JIeNa, UCKH  (TIpecTyIuIe-
HUS), Y9aCTHHUKH, 3a7aHus, CJIC/ICTBEHHBIE
JISWCTBHS M CyZeOHbIE 3aceaHusl, TUIATeXH 110 JeIaM.

- ceTeBas Bepcusl: paboTa 1o CeTH ¢ eANHOMN 0a30it
JAHHBIX HECKOJIBKHX IOJB30BaTENel — MHTErpanus B
ANC «IIpereH3noHHO-UCKOBas paboTay.

DJIEKTPOHHBIA JTOKYMEHTOOOOPOT - COBOKYII-
HOCTh aBTOMaTH3UPOBAHHBIX IPOILIECCOB MO padoTe ¢
JOKyMEHTaMH, IPEICTABICHHBIMA B JJIEKTPOHHOM
BHUJIE, C pean3anneil KOHIENINN «0e30yMakHOTO Je-
JIONPOU3BOJICTBaY. B 1iesioM, nH(popmarys B 3J1€KTpOH-
HOM (hopMe, TToATIIICaHHAs KBATH(UIIPOBAHHON dJICeK-
TPOHHOU IMOJINCHIO, IPU3HAETCS JIEKTPOHHBIM JTOKY-
MEHTOM, DPAaBHO3HAYHBIM JOKYMEHTY Ha OyMa’kKHOM
HOCHTeIE, TOJINHCAaHHOMY COOCTBEHHOPYYHOH 1MOIIH-
CBbIO, 1 MOXKET IIPUMEHATHCA B JTFOOBIX MPaBOOTHOIIIE-
HUSIX B COOTBETCTBUH C 3aKOHOJATelbcTBOM Pd,
KpoMe ciydasi, eciii (elepaibHBIMUA 3aKOHAMHU WIIU
MIPUHUMAEMBbIMU B COOTBETCTBHM C HUMH HOPMaTHB-
HBIMH PAaBOBBIMHU aKTaM{ YCT@HOBJIEHO TpeOOBaHKE O
HEOOXOJUMOCTH COCTaBJICHHS HOKYMEHTa MCKIIIOUH-
TEeNbHO Ha OyMa)KHOM HOCHUTEJIE.

ABTOMAaTH3UPOBAHHBIC CHCTEMBI  YIPaBICHUS
(ACY) — 3TO KOMIUIEKC CpPEeACTB, MpeAHA3HAYCHHBIX
JUISL aBTOMATH3alUHU YIPABICHUS KOHKPETHBIMH 00b-
ektamu. IIpumepom coBpemenHoir ACY sBnsercs
ACY «Opaiit: YrpasneHue 10puIHYECKUM NOapa3ae-
JICHWEeM», TIpelHa3HaueHHas 111 (OPMUPOBAHUS aHA-
JIUTUYECKUX OTYETOB B IOPUAMYECKOU cdepe, s
yIpaBJIeHUs, TOICYETa IOPUINUECKUX MOIIINH, IITpa-
¢oB u HeycToek. be3 mogoOHBIX HH(MOPMAITMOHHBIX
TEXHOJIOTHH HeJIb3s MPEICTABUTh Peai3yeMyIo B I0JI-
HOW Mepe U CTeTIeHU I0PUANYECKYIO 1eATeIbHOCTS [5].

Bue 3aBucuMoctH OT BHOa WH(OpPMaNMOHHBIC
TEXHOJIOTHH MTPAlOT OTPOMHYIO POJIb B IOPUANYECKOMN
MIPAKTHKE, B JEATEIbHOCTH IOPHIMYECKHX OpraHH3a-
LU, B JOCTHKEHUH XOPOIINX MOKa3aTene u T.1.

ITocpencTBOM TNpHBEAEHHBIX HHGOPMAIIHOHHBIX
TEXHOJIOTHH MOKHO TPAMOTHO M CBOEBPEMEHHO 0000-
IIMTHh TPABOBYIO HMH(OPMAIMIO, ONEPaTHBHO OOMe-
HSTHCSI JaHHBIMH, PACKPBITh CIIOKHBIE JIeNa, PElIuTh
OONBIIYIO YaCTh MPOOIIEM.
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MOMEHT OKOHYAHUSA XUIMEHUS TPEAMETOB, UMEIOIIUX OCOBYIO HEHHOCTD

Zheltyak T. P.
Far Eastern Federal University

THE MOMENT OF THE END OF THE THEFT OF ITEMS OF SPECIAL VALUE

Annomayus.

Aemopozw ucczzedyemc;l MOMEHM OKOHYAHUA XUUIEeHUS npedmemoe, umeroujux 0005)/}0 YEHHOCMb. Hpaffwlb-
Hoe onpedeﬂeyue MOMeEHRmMA OKOHYAHUSA npecmynjlenusl gbvlcmynaem OOHOU U3 MaKux 2apaHmuL7, NOCKOJMbKY om
€20 YyCmaHoe/eHUs 3aeucum Hadﬂemcamaﬂ Keafzuqbukauuﬂ CO@eﬂHHOZO, a coomeemcmeeHno, 3aKOHHOCMb npueJje-
YeHus uya KyZOJZO(?HOﬁ omeemcmeenHHocmu, Ha3Havexust emy cnpaeedﬂueoeo Hakazanus. B uccneoosanuu ocee-
ujer ps0 npobdiem npagonpumeHumenvHol npakmuxy no cm. 164 YK P®, ananuzupyemcs MOMeHmM OKOHUAHUSL
XUWerus npeOMemoe, umeroujux 0C06yi0 YEHHOCMmb, 0606W€Hbl U npoanalu3upoeanbl MHEeHUs y4€enblx no u36paH—
HoUl memamuke, 6blpa60maHbl npeaﬁOOiCEHUﬂ no onpedeﬂeﬂuio MOMEHMA OKOHYAHUA XUUJeHUAL.

Abstract.

The author examines the moment of the end of the theft of items of special value. The correct determination
of the moment of the end of the crime is one of such guarantees, since the proper qualification of the offense
depends on its establishment, and, accordingly, the legality of bringing a person to criminal responsibility, as-
signing him a fair punishment. The study highlights a number of problems of law enforcement practice under Art.
164 of the Criminal Code of the Russian Federation, the moment of the end of the theft of items of particular value
is analyzed, the opinions of scientists on the chosen topic are summarized and analyzed, proposals are developed

to determine the moment of the end of theft.

Knroueenie cnosa: ocoovas YEHHOCmMb, MOMEHM Hanadesz, MOMEHN OKOHYAHUAL, qbopma XuwjeHus
Keywords: special value, moment of attack, moment of end, form of theft

ITo Bonmpocy MOMEHTa OKOHYAHUS MPECTYIICHHUS,
npenycMmorperHoro cr. 164 YK P® B ropuanueckoi
murteparype copmynupoBaH psa nosuimid. Bo-mep-
BBIX, 10 MHEHHIO psijia UCCIIeIoBaTeNei, MOMEHT OKOH-
YaHUs XUIIEHUS MTPEAMETOB, HMEIONINX OCOOYIO LIeH-
HOCTb, JIOJDKEH ONPENEeNAThCS B COOTBETCTBUH C IPHU-
MeuanueM 1 k cr. 158 YK P®, ompenensroum
MOHATHE XMIIeHUs Oe3 ydera crneuupuKd MOMEHTa
OKOHYaHUS KOHKpeTHbIX (opm xmmienusa. Tax, H.A.
JlomameHnko yka3pIBaeT Ha HEOOXOAMMOCTh TIPH OIpe-
JICICHNY MOMEHTa OKOHYAaHHS JAHHOTO HPECTYIHOIO
JIeSTHUSA PYKOBOJCTBOBATHCS BBIIICHA3BAHHBIM IPHMeE-
YaHUEM B CHIIy HAJIM4HS BCEX NMPU3HAKOB XHIICHUS y
paccMaTpruBaeMoro IpecTyIUICHHS .

AHanu3 3aKOHOJATENbHOH KOHCTPYKIMH pac-
CMaTPUBAEMOTr0 COCTABA IPECTYILICHUS, TI03BOJISET OT-
HECTH €ro K YHCIy MaTepualibHbIX cocTaBoB. O0s13a-
TEJbHBIMU NPU3HAKaMU JJAHHOTO COCTaBa MIPECTyILIe-
HUS SIBISIOTCS HACTYIUICHHE OOIIECTBEHHO OIACHBIX
MOCTIEICTBUNA M NMPUYHMHHAS CBA3b MEXKAY JAeHCTBHEM
(6e3melicTBEM) W HACTYMUBIIMMHE TIOCIEICTBUSMHU.
BripaxkeHuem nocneacTBUi yKa3aHHOTO MPECTYITHOTO
MOCATATENbCTBA ABISAETCS NMPUYNHEHHE MMYIIECTBEH-
HOTO ymiep0a cOOCTBEHHHWKY WJIM WHOMY BIaJeibIly
umyniectsa. [1]

Ecmn cnocobom XWIIeHWs paccMaTpHBaeMBIX
npesMEeTOB ObUT pa3dol, TO MpecTyIUIEeHHE CleryeT
CYNTATh OKOHYCHHBIM HE C MOMEHTA HamaieHus (Kak B
cT. 162 YK P®, koTtopas npexmnonaraer 0ojee paHHIOIO
CTaIMI0 OKOHYAHMS MPECTYIHOTO MOCSTaTeNnbCTBa), a
TOJBKO C MOMEHTA BOSHUKHOBEHUS! PEaIbHOM BO3MOX-
HOCTH MOJIB30BATHCSI WM PACHOPSIKATHCS MOXHIICH-
HbIM. [2] Takoe monoxenuwe OoOBSACHIETCS TEM, YTO B

JAHHOM CJIy4ae YYUTBIBACTCA NMPUOPUTET MOHATUS XU-
IICHUS HaJl €T0 KOHKPETHOH GOpMOii.

ITo MHEHHIO NPYrUX HccieoBaTenei, onpenerne-
HHE MOMEHTa OKOHYaHMS IPECTYIUICHHUS, ITPEAYCMOT-
penHoro ct. 164 YK P®, nomxHO onupaThcss Ha MO-
MEHT OKOHYaHHsI KOHKpPETHBIX Gopm xumenus. K npu-
mepy, no wmHeHuio A.Il. CeBprokoBa, clemgyeT
YUUTBIBaTh (hOpMaNbHBIA cocTaB pa3zdos MpHU ompenae-
JICHUX MOMEHTa OKOHYAHUS MPECTYIHOTO MOCATaTeNb-
CTBa, mpeaycMoTpeHHoro cT. 164 YK P®, xorna mpen-
METHI, UMEIoIKe 0co0yI0 IEHHOCTh, NMOXHUINAIOTCS B
pe3ynbrare pazboitHoro HamaneHus. [3] TeM cambim,
10 MHEHHIO HCCJIEI0BATEIIS,, MOMEHTOM OKOHYAHHS XH-
LIEHUs TIPEIMETOB, MEIOIINX 0COOYI0 IIEHHOCTb, 0y-
JIeT HEe MOMEHT 3aBJIaJCHHs] UMYIIECTBOM, a MOMEHT
HaraaeHus.

Kak y>xe oTMedanoch, ¢ TOYKH 3peHUst OObEKTHB-
HOW CTOPOHBI COCTaBa MPECTYIIEHHUS, IPEJYCMOTPEH-
Horo ct. 164 YK P®, xumenue ocymecTBisieTcs B
o1tHO u3 mectu ¢popm. IIpu 3TOM, XHUIIIEHHE ITPEIMETOB,
HMEIONUX 0COOYI0 IIEHHOCTh, COBEPIIEHHOE B (hopMe
rpabexa unu pazbosi, He TpeOyeT IOMOJHUTETbHON
KBaTH(HUKAIIMN COOTBETCTBEHHO 1O cT. 161 YK PO n
mo cT. 162 YK P®. Cnenyer cornacurscsi ¢ TEMU HC-
CJIEZIOBATENSIMH, KOTOpPBIE ONPEAETISIIOT MOMEHT OKOH-
YaHUs IPECTYIICHUs, IpeAyCMOTpeHHoro cT. 164 YK
P®, coeprieHHoro B pe3ynbprare pa300iHOTo Harazie-
HUS, HE C MOMEHTA HaNaJeHUs, a C MOMEHTa BO3HUK-
HOBEHUS PeaIbHON BO3MOXHOCTH OCYIIECTBUTH MOJIb-
30BaHUE U PACIIOPSKEHNE TTOXUILICHHBIM UMYILIECTBOM.
B nanHOM citydae ciemyeT y4uThIBaTh HPHOPUTET I10-
HATHSA XHIIEHUA, CHOPMYIMPOBAHHOTO B IIPUMEYAHUHT
1 k ct. 158 YK P® Hag ero KoHKpeTHOW (GOPMOIA.
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HanpoTus, BBIMOTaTeNnbCTBO MPEAMETOB M AOKYMEH-
TOB, IMEIOIIUX 0COOYIO HCTOPUYECKYIO, HAYIHYIO, Xy-
JIO’KECTBEHHYIO WM KYJIbTYPHYIO IEHHOCTB, KBUTU(H-
upyercs o cr. 163 YK P®, a ne no cr. 164 YK PO,
T.K. BBIMOTaTeJIbCTBO HE OTHOCHUTCS K (hopMaM XHIIe-
HUSL.
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HNPEJMET 1 OFBEKT XUIIEHUSA TPEJMETOB, UMEIOIIINX OCOBYIO HEHHOCTbD

Zheltyak T. P.
Far Eastern Federal University

SUBJECT AND OBJECT OF THEFT OF ITEMS OF SPECIAL VALUE

Annomauyus.

B cmamoe uCC]le()yel’}’lCﬂ noHAmue npedMema XUWeruA, umeroujeco 0006)/}0 UEHHOCNb. OoHotl uz CEePbE3HbIX

npob.iem GblCmynaem mepMuHOA0UYECKUll «PasHOO0Uy 8 Hacmu onpedeieHus npeomema npecmynieHutl, nocs-
earowux Ha Kyromypuvle yewnocmu. [Jeiicmeyrowuii YK P Haszvieaem cpedu HUX «KYIbMYPHbIE YEHHOCIUY,
«00BEKMbI KYIbMYPHO2O HACTEOUSY (NAMAMHUKY UCTHOPUU U KYTbHIYPb), «8blAGIEHHbIE 00bEeKMbl KYAbINYPHO2O0
HAC1e0usy, «npeomemsl, umeroujue ocodyio KyibmypHylo YeHHOCMbY, «npeomMemyl Ui OOKyMeHmbl, umeujue
0C06YI0 UCIOPUYECKYIO, HAYYUHYIO, XYOO0IUCECHMEEHHYIO UNU KYIbIMYPHYIO YEHHOCHIbY, YMO 6bl3bl6aen 0e30PUeHma-
Yulo Kax y4eHvlx-1opucmos, maxk u npaKmukos. B césasu ¢ amum, asmop ucciedyem pasnuinsie no0xoosl K onpe-

OeleHUIo npedmema XUWernusl, nocsaearoujeco Ha KyJjabniypHole YeHHOCmUu.

Abstract.

The article examines the concept of the subject of theft, which is of particular value. One of the serious prob-
lems is the terminological "inconsistency" in the definition of the subject of crimes that infringe on cultural values.

The current Criminal Code of the Russian Federation names among them "cultural values”,
heritage™ (historical and cultural monuments), "identified objects of cultural heritage”,
items or documents with a special historical, scientific, artistic or cultural value ”, which causes confii-

"non

value”,

objects of cultural
items of special cultural

sion for both legal scholars and practitioners. In this regard, the author explores various approaches to defining

the subject of theft infringing on cultural values.

Knrouesvie cnosa: npeomemol 1 OOKyMeHmMbl, UMeOWUe 0COOVIO UCMOPULECKYVIO, HAVUHYIO, XYOOHCECMEEH-
HYI0 Ulu KYJ1bmypHYIO YeHHOCHb, K)YJlbMypHble YEHHOCMU, ocobas YEeHHoCcmb, Keaﬂud)ukauuﬂ XuwjeHus npe()Me-
moe, umerouwux 0606)/}0 YEHHOCmMb, XUWEeHUA, Keafluqbukauuﬂ npecmynjieHusl;, KopblCnmhvle npecmynjieHnust.

Keywords: objects and documents of special historical, scientific, artistic or cultural value; cultural values;
special value; qualification of theft of items of particular value; theft; qualification of a crime; mercenary crimes.

3akoHOJAaTeIb B KAYECTBE NIPEIMETOB IPECTYILIE-
Hud B cT. 164 YK PO yka3piBaeT npeIMeThI UIIH JOKY-
MEHTBI, Oo0Jjajalomme 0cobOil MCTOPUYECKOH, Hayd-
HOM, Xy10)KECTBEHHO! WM KYJIbTYPHOU IEHHOCThIO. B
paMKax aHaju3a CIeNHAIbHOW IOpUIUYECKON JIuTepa-
TypBl MOXHO OOHApPYXUTHh Pa3TUIHBIC TOYKH 3PECHUS
OTHOCHTEIIFHO OTIPENEeNCHUs] TPEIMETOB, HMMEIOIINX
ocobyro 1ieHHocTh. K mpumepy, mo muenuio HO.II.
MappaHoBa, OTHECEHHE TOTO WJIM MHOTO INpeaMeTa K
npeaMeraM, o0JIaaloIUM  0cO00H IIEHHOCTBIO 110
cMmbiciy cT. 164 YK P®, noimkHO OCHOBBIBATHCS Ha
JIBYX KpuTepusx: 1) cTapusl; 2) yHUKaIbHOCTH. [1]
B.I'. TopbaueB npeiaraer paccMaTpuBaTh KyJbTYp-
HBI€ LIECHHOCTH B KaU€CTBE MPEMETOB CTApUHBI, CyKast
UX [0 TIOHATHH «MKOHBI» M «LEPKOBHAS YTBAaphb», a
TakKe MPEeIMETOB N300pa3UTEIHHOTO NCKYCCTBA (Kap-
trHbl). [2] [To muenuto T.P. CaburtoBa, KyJabTypHBIC

LIEHHOCTH TPEJCTaBISIIOT COOOH «yHUKaibHble seuje-
CMBEHHble Pe3yIbMampl 4el08e4ecKoll 0esmelbHOC,
uMerowue 8adcHoe UCMOPUYECKoe, HAYYHOoe, Xy0odice-
cmeennoe unu unoe Kyabmyphoe snauenuey. [3]

B mpakTuke paccieoBaHusl PeCTYIUICHUH 10 CT.
164 YK P® na sTane Bo30YXKIACHHUS yrOJIOBHOTO JeJia
BO3HHKAET HEOOXOJAUMOCTh B OTIPEICIICHUN XapaKkTepa
npeaMeTa npecTyrieHus . JIoJKHOCTHOE JIUTIO0, TTPOU3-
BOJIsIlLIEE pacciieJOBaHKe, I0JKHO UMETh YETKOE MPeJi-
CTaBJICHHE O TOM, KaKUE MUMEHHO IPEeIMEThl U JOKY-
MEHTHI MOTYT OBITh OTHECCHBI K KaTerOPUH KYJIbTYp-
HBIX IICHHOCTEIA.

Ananuzupys aucniozunuto 4. 1 cr. 164 YK PO,
MOHO IPUNTH K BBIBOJY, YTO 3aKOHOJIATENIb YCTaHAB-
JINBAET YrOJOBHO-TIPABOBYIO OXPaHY B OTHOIIIEHUH Ye-
TBIPEX Pa3HOBUIHOCTEH MPEIMETOB JTHOO0 JOKYMEHTOB,
HMEIONUX 0COo0YI0 IEHHOCTh. B TeopeTndeckux wHc-
CIIEIOBAHUAX TPEJIaraeTcs MPOBECTH OObEIUHEHUE
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MPEAMETOB U JOKYMEHTOB, YKa3aHHBIX B ANUCIIO3ULINHU
4. 1 cr. 164 YK P®, 0003Ha4MB NX OOLIMM ITOHSATHEM
— KYJIbTYpHBIE IICHHOCTH.

Urak, Bonpoc 00 OTHeceHHH MpeaMeTa U JOKY-
MEHTa K KaTeropuu KylIbTypHOU LIEHHOCTH pelIaeTcs,
B TOM YHCJIC, HA OCHOBaHHHU aHAJIN3a OOIIMPHOIO IIe-
peyYHs HOPMATHBHBIX NMPABOBBIX aKTOB B YKa3aHHOW
coepe. [Ipumenenuro noiexar: 1) 3akon P® ot 9 ok-
Tsa0ps 1992 roma «OcHOBHI 3aKkoHOHaTeNnsCcTBa PO 0
KyneType»; 2) 3akoH PO ot 15 anpens 1993 roma «O
BBIBO3E M BBO3€ KYJBTYPHBIX IIEHHOCTeH»; 3) Dexme-
panpHBIH 3aK0H OT 26 Mas 1996 roma «O my3eiiHOM
tdoune PO u mysesx PO»; 4) OenepanbHeIid 3aK0H OT
15 anpensa 1998 roga «O KyIbTYpHBIX IIEHHOCTSIX, Ie-
pemenieHHbIX B Coro3 CCP B pesynbrate Bropoil mu-
POBOM BOMHBI U HAXOAAIUXCsA HA Teppuropuu POy.

Kpome Toro, Ba)xHO Y4UTHIBATH ITOJIOKEHUS MEXK-
JYHapOIHBIX HOPMAaTHUBHBIX IPABOBBIX aKTOB B pac-
cMmarpuBaeMoii cdepe. JlaHHBIE aKThl ONEPUPYIOT MO-
HATUSAMH «KYJBTYPHOE Hacllelue», «KyJIbTYpHOE II0-
CTOSIHHE», «IpeIMeThl aHTWKBapuata» u 1p. K
npuMepy, B CornameHnn o BEIBO3€ U BBO3€ KyJIbTYyp-
HBIX [IEHHOCTEH MCIOJB3YETCs IOHATHE «KYJIbTypHBIC
LEHHOCTU», B EBpomneickoil KyabTypHOH KOHBEHLIUU
YIIOMHHAIOTCSl TIPEAMETHI, HMEIONINE KYyJIbTypHYIO
LIEHHOCTh, a B KOHBeHIMH 00 OXpaHe BCEMHUPHOTO
KyJIBTYPHOT'O U IPHPOTHOTO Hacueaust ¥ B PexoMenna-
i FOHECKO «O0 oxpaHe B HallMOHAJIHHOM ILIAHE
KyJIBTYPHOT'O ¥ IPUPOJHOTO HACTIEIUS) UCTIONb3YeTCs
TEPMUH «KYJIBTYpHOE Hacneaue». Takum obOpasoMm,
YHHUBEPCAJIBHBIN XapakTep TePMHUHA «KYJIbTYpa» I03-
BOJISIET OTHECTH BCE TIEPEUHCIICHHBIE BBIIIE OOBEKTHI K
KaTEerOpuH KyJIbTYPHBIX IIEHHOCTEH.

[TockonbKy 3aKOHOJATENb MOMECTHII HOPMY CT.
164 YK P® B rnaBy, NOCBALIEHHYIO NPECTYIJICHUSIM
MPOTHUB COOCTBEHHOCTH, HETIOCPEICTBEHHBIM OOBEK-
TOM JAHHOTO YTOJOBHO HAKa3yeMOTO NESHUS SBI-
I0TCSI OOILECTBEHHBIE OTHOILEHHSI COOCTBEHHOCTH. B
HayKe YTOJIOBHOTO ITpaBa BBICKA3BIBAIOTCS Pa3INYHbIC
TOYKH 3PEHHS] OTHOCUTEIHHO JOMOJHUTEIBHOTO 00b-
eKTa paccMaTpuBaeMoro npecrymieHusa. K mpumepy,
M3J1araeTcs MO3UIHS O TOM, YTO JIONOJIHUTEIbHBINA 00b-
€KT paccMaTpHBAaEMOTO MPECTYIUICHUS INPECTaBJICH:
1) oTHomeHusIME B chepe obecredeHnsT 0OIeCTBEH-
HOW HpPaBCTBEHHOCTH [4]; 2) KyIbTYpPHBIMH IECHHO-
ctsivu (B.B. BparanoB) [5]; 3) oTHOIIeHUsIMHE, 0Oectie-
YUBAIOIUMH COXPAaHEHHE MCTOPUUYECKOTO, HAy4yHOrO,
XYZOKECTBEHHOTO WJIN KyJIbTYPHOTO JIOCTOSIHHUS 00-
mectBa (A.K. Mykames) [6]; 4) ncuxmdaeckoit u ¢puzn-
YeCKOW HENPHKOCHOBEHHOCTBIO, B CIIydasX, €CIH
dbopma xumenus — paszooit (3.A. Hesnamoa) [7]; 5)
KOMIIJIEKCOM OOIIIECTBEHHBIX OTHOIICHMH, 3aTparuBa-
IOIIMX MaTepUANbHYIO0 M JAYXOBHYIO KYyJIbTypy oOre-
ctBa (A. B. I'atizamos) [8].

ITockonbKy 3aKkOHOAATENh B KadeCTBE MpEIMETa
npectyruieHus cr. 164 YK PO ykazan oco0o 1ieHHEIE
O00BEKTBI W JOKYMEHTHI, O0Jamaromue, 1o oomemy
MpPaBUITy, BBICOKOM COLMANBHON IIEHHOCTBIO U 9KOHO-
MUYECKOH CTOMMOCTBIO, MOCTOJBKY MOXHO CIENaTh
BBIBOJI, YTO B OTHOLICHWH IAHHBIX NPEIMETOB yCTa-
HOBJICHBI 0COOBIC MpaBuia uxX odOpameHus. Crnenosa-
TENBHO, JIOTUYHO OYAET MPEANOI0KNUTh, YTO BUIOBOM
00BEKT TMOCATaTENhCTBA, MPEAYCMOTPEHHOTO CT. 164

YK P®, nomken ObITh HHOH, YeM IIPaBO COOCTBEHHO-
ctu BooOmie. M 31ech, MOXKHO CKa3aTh O HEKOM HEIO-
CJIeZIOBAaTEIbHOCTH 3aKOHOJATeNs, KOTOPBIH C OAHOI
CTOPOHBI, OTHOCUT YHUUTOXKEHHE WM NOBPEXKICHUE
00BEKTOB KyJIbTYPHOTO HACJEAMs, TPUPOIHBIX KOM-
IUIEKCOB, OOBEKTOB, B3ATHIX 110/ OXpaHy TOCy1apcTBa,
WIN KyJIBTYpHBIX leHHocTeH (cT. 243 YK P®) k mpe-
CTYIICHUSIM, TOCSATAIOIIUM Ha OOLIECTBEHHYIO HpaB-
CTBEHHOCTb, a C IPYTOil — XUIIEHHE MPEAMETOB HIIH JO-
KYMEHTOB, UMCIOIINX Ty K€ HCTOPHIECKYIO WIIU KYJIb-
TypHYIO II€HHOCTb, K TIPECTYIUICHHSM MPOTHB
COOCTBEHHOCTH.

B menom cnexyer MOMYEpPKHYTH OTCYTCTBHE
CTPOTO ONpEAETICHHBIX MPaBUI, KOTOPBIE MO3BOJISLIU
OBl OTHOCHUTB TOT WJIM MHOH MPEIMET K YHCITY IIpeaMe-
TOB, BXOJIIUX B KaTeroputo ocobo ueHHbIX. Ilo
cMbIcTy aucno3unuy 4. 1 cr. 164 YK P®, ocolyro 1ien-
HOCTb CJIeIyeT IOHUMATh B Ka4eCTBE OLIEHOYHOT'O IIPH-
3HaKa. [IpenMeTsl, 0 KOTOPBIX UAET peub B JTaHHOU CTa-
ThE, MOTYT OBITH NPEACTaBJICHBI IPEIMETAMH PEITUTH-
O3HOTO WJIM CBETCKOTO XapakTepa, HMEIOIINMHI
3HAYEHHE JUISl ICTOPHH U KYJIBTYPBI, TPEAMETAMH, CBA-
3aHHBIMA C HWCTOPHYECKUMH COOBITHSMHU B JKH3HHU
HapoOJI0B, Pa3BUTHEM OOIIECTBA M TOCYJapCTBa, IPOU3-
BEACHUSIMHU MaTepUaIbHOTO M TyXOBHOTO TBOPYECTBA,
MIPEICTABIIOINMH UCTOPHUYECKYIO, HAYYHYIO, XYIO-
JKECTBEHHYIO WJIM MHYIO KYyJIbTYpHYIO LIEHHOCTbH (TIa-
MATHHUKH UCTOPUH U KyIbTypsl). IIpu 3TOM 3aKk0HOAA-
Tenb B qucno3unyn 4. 1 ct. 164 YK P® ykassiBaet, 4To
MIPEIMETOM 3TOTO COCTaBa IMPECTYIUICHUS SIBIISIOTCS
MPeAMETHl U JOKYMEHTBI, KOTOpbIE HE MPOCTO 00ia-
JAI0T UCTOPUYECKOM, HAyUYHOU, XyAOKECTBEHHON HIIN
KyJIbTYPHOH IIEHHOCTBIO, & HMEIOT 0COOYIO IIEHHOCTb.
Ocobast IeHHOCTh MOXKET OBITh YCTaHOBIICHA TIOCPEI-
CTBOM psiia KpUTEPUEB, K YACITy KOTOPBIX OTHEeceHa: 1)
CTapuHa; 2) YHUKJIGHOCTB; 3) CHOCOO M3TOTOBIICHNS;
3) craryc maMATHHKA UCTOPUHU U KyIbTYpPBI, HAXOMS-
HIErOCs MO/ OXPaHOW Trocymapctsa; 4) o0lepoccuii-
CKas WM MeXIyHapOHAas 3HAYUMOCTb.

C (opmanbHON TOUKH 3peHHS, HOATBEPAUTE 0CO-
OyI0 IEHHOCTH IpeaAMeTa MOKeT (haKT OTHECEHHUS €To B
COOTBETCTBHHU C 3aKOHOJATENbHBIMH aKTaMH K 0CO00
LIEHHBIM O0BEKTaM KYJIbTYPHOTO HAaclleAusl HapOaOB
P®, B3sTHA MOJ TOCYIapCTBEHHYIO OXpaHy C BHEcCe-
HHEM B OXpaHHBIC CITUCKH, HAXOXKICHUS B My3€sX, ap-
XMBaX, OMOIMOTEKAX U JPYTHX TOCYIapCTBEHHBIX WU
MYHUIUIAIBHBIX XPaHWINIIAX KYJIbTYPHBIX LEHHO-
CTEH.

Oco0yl0 HCTOPUYECKYI0, HAyIHYIO, XyJ0XKe-
CTBCHHYIO WM KyJIbTYPHYIO IIEHHOCTH IOXHIIEHHBIX
MIPEIMETOB WM JOKYMEHTOB OIPEJENIAIOT Ha OCHOBA-
HUU 3aKJIIOYCHUS SKCTIEPTa, IPH TOM YIHUTHIBAETCS HE
TOJIBKO UX CTOMMOCTb B JICHE)KHOM BBIPAXECHHUH, HO U
3HAYUMOCTD JJIsI HCTOPUH, HAYKH, UCKYyCCTBA U KYJIb-
TYpBI.

Takum 00pa3oM, OTCYTCTBHE €IMHOTO IPEJICTaB-
JICHUS O TIPEMETax, UMEIOIINX 0CO0YIO IEHHOCTb, SIB-
JISIeTCS BaXKHEUIINM NPENsITCTBUEM HOPMAJIBHOTO BOC-
MIPUATUS COJEPIKATEIBHOTO CMBICIA KYIbTYPHBIX LI€H-
HOCTeH Kak mpeamera xumeHusa. CremoBarensHO,
MIPEACTABIIETCS] HEOOXOAUMBIM BBIPAOOTKA OTYECTIIH-
BOTO MOAXO/A K MOHUMAaHHIO KyJIbTYPHBIX IEHHOCTEH,
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a TaKke BHECEHHE M3MEHCHUHU B conepkaHue cT. 164
YK PO.
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THE OBJECTIVE AND SUBJECTIVE SIDE OF THEFT OF ITEMS OF PARTICULAR VALUE

Annomauus.

Aemop, HA OCHO6€ U3y4eHusl Cl’lelﬂla]leOlZ Jaumepamypbol U npaeonpuMeHume/szozl npakmukxku, oceeujaem

Hauboiee CNOJNCHbIE U CHOPHBIE BONPOCHL KBATUDUKAYUY NPECMYRHO20 OesHus, npedycmompennozo cm. 164 VK
P(p, omepaHuvderust o0m CMesNCHblX cocmaeoes npecmynﬂeﬂuit. Hp06ﬂeMbl, BO3HUKAOWUe 6 npoyecce npumeHeHus
V20/108HO-NPABOBOU HOPMbI, npedycmompennou cm. 164 VK P®, cesazanHble cO CIONHCHOCMbIO YCHIAHOBIEHUS
Cy5'beKmu6Hblx NpU3HaAKoe cocmaesa npecmynjiernus, Hanpsamyo 3a6Ucim, NOMUMO npo4eco, ¢ ocobennHocmamu 3a-
KOHOOAMeNbHO20 ONUCAHUS 0ObEKMUBHBIX NPU3HAKO6 cocmaea npecmynjienusl, nodmomy aemop noelmaemcs uc-
Ccl1e006amsp 6ce AcneKmvl OAHHO20 npecmynHozo OestHUAL.

Abstract.

The author, based on the study of special literature and law enforcement practice, highlights the most complex
and controversial issues of qualifying a criminal act under Art. 164 of the Criminal Code of the Russian Federa-
tion, delimitation from related offenses. Problems arising in the process of applying the criminal law provided for
in Art. 164 of the Criminal Code of the Russian Federation, associated with the complexity of establishing subjec-
tive signs of corpus delicti, directly depend, among other things, with the peculiarities of the legislative description
of the objective signs of corpus delicti, therefore the author tries to investigate all aspects of this criminal act.

Knrouegvle cnosa: npedmemnl u 0OKymMenmol, umerowue ocooyio UCMopuUYecKylo, HayuHyio, Xy00lcecmeeH-
HYIO Ul KYJIbmypHYIO YEHHOCHb, KYJIbMYPHblE YEHHOCMU, ocobas YEeHHOoCMb, K@aﬂud)ukauuﬂ XUwerus npe()Me—
moe, umerowux 0006)/}0 YEHHOCmMb, XUWEHUA, Kgaﬂu(j)ukauuﬂ npecmynjienusl; KOpblCnmHuvle npecmynierusl.

Keywords: objects and documents of special historical, scientific, artistic or cultural value; cultural values;
special value; qualification of theft of items of particular value; theft; qualification of a crime; mercenary crimes.

OObeKTHBHAsI CTOpPOHA COCTaBa paccMaTpuBae-
MOI'0 MpPECTYIUICHUA IMPEAnoIara€tT COBCPIICHUC BHU-
HOBHBIM JIUIIOM OJTHOW W3 miecTH (OPM XHIICHUS, 9TO
HE WMECT 3HAYCHUs i1 KBATMQUKAIUK ACSHUS, OJI-
HAKO YYUTHIBACTCS MPY HA3HAYCHUN HAKA3aHHUS.

OO0cCTOATENBCTBA, MPU KOTOPHIX COBEPIICHO XH-
HICHUE, - TAITHO, OTKPBITO, TyTeM 00OMaHa, IPUMECHEHUS
HACHJIHSI, KaK YK€ OTMEYalioCh, JJisl KBaau(uUKaiuu
3HAYCHUS HE UMEIOT.

XuIeHne MpeaMeToB, UMEIOMUX 0CO0Yy0 IeH-
HOCTb, COBepIIeHHOEe B dopme rpadexa (ct. 161 YK

P®) nnu pazbos (ct. 162 YK P®), He TpebyroT nomoi-
HUTETHHON KBAIM(HUKAINA MO YKAa3aHHBIM CTaThsM.
Ecim ctoco0oM XHIIEHUsT paccMaTpUBAEMBIX TIpeaMe-
TOB ObUI pa30boii, TO MPECTYIUICHHE CIIENYeT CUNUTATh
OKOHYEHHBIM HE C MOMEHTA HamaJieHus (Kak B CT. 162
YK P®d), a Tonpko ¢ MOMEHTa BO3HUKHOBEHUsSI Peab-
HOW BO3MOXKHOCTH I0JIb30BaThCs WU PACIIOPSAKATHCS
MOXMIIEHHBIM. Takoe IoJoXKeHHe OOBICHAETCS TeM,
YTO B JAHHOM CITy4dae yIUTHIBACTCS MPHOPHUTET MOHS-
THS XUIIEHUS HAJ €r0 KOHKPETHON (OpMOH.
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[IpaBubHO CyOM KBUTH(OUIIUPYIOTCS NEHCTBUS
BUHOBHBIX KaK MOKYIICHHE HA COBEPIIEHHE MPECTYI-
neHus, npeaycMoTpenHoro ct. 164 YK P® B cnyyasix,
KOIr/la BUHOBHBIE, HAallpUMep, COBEPLIAIOT pa30boiiHOe
HalaJeHUEe Ha CTOPOKa My3€esl C LIeNbI0 XUILCHHS Kap-
TUH, KOTOPBIH, OKa3blBas CONpPOTHUBICHHE, YCIEBAET
BBI3BaTh COTPYIHHKOB IPABOOXPAHUTEIBHBIX OPTaHoOB,
KOTOPBIE 33JIePKHUBAIOT IPECTYITHUKOB.

BeiMoratenscTBo MNpeaMeTOB M JOKYMEHTOB,
HMEIOIINX 0COOYI0 HCTOPUYECKYIO0, HAyIHYIO, XyI0XKe-
CTBEHHYIO WX KYJIbTYPHYIO [IEHHOCTb, KBATH(DUIHPY-
ercs o cr. 163 YK P®, a ne no cr. 164 YK PD, T.k.
BBIMOTATENILCTBO HE OTHOCHUTCS K (hopMaM XUILCHHUS.

CTOUT OTMETHTH, YTO Ha MPAKTHUKE HEPEAKH CITy-
Yyau HeBepHOI kBanupukanuu nesHust no cr. 164 YK
P® na sTane Bo30yXAEHUs YroJOBHOTO Aena. B gact-
HOCTH JI0JIKHOCTHBIE JIUIIA, OCYIIECTBIISAIONINE NIPeIBa-
pUTeNBHOE paccieoBaHKe, KBATU(QHULIUPYIOT JeSTHUE B
3aBHCHUMOCTH OT Crioco0a CoBepIlIeHNs XuleHus. [lan-
Has mpoOJsieMa 00yCIIOBJIEHa, TPEXKIE BCEro, TEM, UTO
0c00yI0 NCTOPHUYECKYIO, HAYYHYIO, XYHA0KECTBEHHYIO
WK KYJIbTYPHYIO LIEHHOCTb NMOXUILEHHBIX MPEIMETOB
WK JOKYMEHTOB OIIPEJEISIOT HA OCHOBAaHUH 3aKII0Ue-
HUS DKCIEPTa, IPU HTOM YUYUTHIBAETCS HE TOIBKO HMX
CTOUMOCTb B JIEHEIKHOM BBIPAXKEHNH, HO M 3HAYUMOCTh
JUI1 UCTOPUH, HAyKH, UCKYCCTBAa U KyIbTyphsl. C 3TOM
LENBI0 MPOBOJUTCSA PSIJl AKCIEPTHBIX HCCIIEIOBAHUH.
CaMmo ke 3aKIIOUCHHME HKCIepTa MOXKET OBITh IMOJy-
YEeHO TOJBKO Ha 3Tale NpeABapUTEIbHOTO paccieoBa-
HHS, B CBSI3U C Ye€M, BO3MOXKHO, TOTPeOyeTCs MepeKBa-
mudUKaIMs CONESTHHOTO.

OpnHako B CyaeOHOM MPaKTHKE MOXKHO BCTPETUTH
Jiena, TAe B IPUrOoBOpax OTCYTCTBYET yKa3aHUE Ha TO,
YTO MPEAMET MPEeCTYyIIeHUs 00nanaeT onpenaeaeHHoR
crenudUKOi M YTO CylecTBOBana HEOOXOIMMOCTD
MNPOBEEHUS CIENUAbHOM JKCHepTHusbl. IloaTomy,
MIPUTOBOpP BBIHOCUTCA He 1o cT. 164 YK P®, a mo cr.
158 YK P®. B kauecTBe mpuMepa MOXHO IPHBECTH
yrojoBHoe neno Ne 1-163/2017 no ¢axry XuieHus
nkoHbl boromarepu Kasanckoii. B aTom ciydae, He 00-
Janas CHenuajbHbBIMM 3HAHMAMHU U 0e3 NPOBEICHUS
CHEeIIMANbHOM SKCIIEPTU3BI, HEJIB3sI OTBETUTH Ha BOIIPOC
SBIISICTCA JIU JAHHAS! UKOHA IIPEAMETOM MPECTYIIICHHUS,
OTBETCTBEHHOCTh 3a KOTOpOE MpeaycMOTpeHa cT. 164
YK PO.

CyObeKTHBHAsI CTOpPOHA COCTaBa HPECTYIUICHHS
NPE/ICTAaBIsIET COO0M BHYTPEHHIOI XapaKTEPHUCTHKY
MPECTYIUIEHUs], 3aK/II0UaloIyocs: 1) B ICUXUYECKOM
OTHOIIICHHH JINIIA, COBEPIIUBIIET0 OOIIIECTBEHHO OTIac-
HOE JIesHHe, K COBEPIICHHOMY AESHUIO M ero oOIe-
CTBEHHO OIIaCHBIM IIOCIIE/ICTBUSAM; 2) B MOTHBaxX BU-
HOBHOT0; 3) B IIpECIeIyeMBIX M LENAX; 4) B €0 IMO-
[UOHAJIFHOM COCTOSHHHM BO BpPEMS COBEPIICHUS
npecTymienust. [1]

CyObekTHBHasI CTOpPOHA COCTaBa HPECTYIUICHHS
uMeeT o0s3aTenbHble U (aKyJIbTaTHBHBIE IPH3HAKH.
OO0s3aTenbHBIA NPU3HAK CyOBEKTUBHOW CTOPOHBI CO-
CTaBa IpecTymJeHus npejcraBieH BuHoW. Ilo cmpa-
BeAnuBoMy MHeHHI0 B.M. I'apmaHoOBa, «cospementoe
pocculickoe y201068H0e NPAso NPUOEPIHCUBAEHICS CYuye-
cmeosasuiell euje 8 00PeGONIOYUOHHOU Meopull Y20106-
HO20 Npasa NO3UYUU NCUXONO2UYECKO20 NOHUMAHUS

6unwLy. [2] B 9TOM CBS3M BUHA, KaK 00S3aTEbHBIN MTPH-
3HaK CYOBEKTHBHON CTOPOHBI COCTaBa MPECTYIUICHUS
JIOJDKHA paccMaTpHuBaThCs B KaueCTBE IICHXHUYECKOTO
OTHOIIIEHHUS JIMIAa K COBEpLIaeMOMYy UM AesHuto. [Ipu
9TOM TaKO€ OTHOIIEHHE IPEICTaBICHO KOMOMHAIMEH
WHTEJJIEKTYaJ bHBIX M BOJICBBIX DJIEMEHTOB: OCO3HA-
HHUEM, IpeIBUICHHEM U jKelaHueM. J[aHHBIH moaxon
IIPUMEHEH 3aKOHO/ATeNIeM B KaueCTBE OCHOBHI B CT. 5
YK PO.

Buna Op1BaeT 1Byx opm — yMBICIIa B HEOCTOPOXK-
Hoctu. CoriacHo mojoxernuto cr. 25 YK P®, ymprm-
JICHHO COBEPIICHHBIM NPECTYIUICHHEM MIPHU3HACTCS Je-
SIHHE, COBEPIICHHOE C TPSMBIM HITH KOCBEHHBIM YMEBIC-
oM. [Ipu 3TOM 11 MpsIMOTO yMBICHA XapaKTepHO
OCO3HaHHE CYOBEKTOM NpECTYIUIEHHs OOIIeCTBEHHOMH
OIMACHOCTH CBOUX JICHCTBHIA (Oe31eHCTBYS ), IPEBHIC-
HHE BO3MOXXHOCTH WJIM HEW30EXKHOCTH HACTYIJICHUS
OOILECTBEHHO OMACHBIX MOCIEACTBUIl U JKeJlaHHE HMX
HactyrieHus. CTOUT NMpH 3TOM MOAYEPKHYTh, YTO B
HayKe YTOJOBHOTO MpaBa JOCTATOYHO YCTOSBIICHCS
TOYKOH 3pEeHHUS ABISIETCS MO3HUIUA O TOM, UYTO CyOBeK-
THUBHAs CTOPOHA XUIICHUH XapaKTePH3yeTCs HCKITIOUH-
TEJIHHO MPSIMBIM YMBICIIOM.

®DaxynpTaTUBHBIC MPU3HAKH CYOBEKTUBHOU CTO-
POHBI COCTaBa MPECTYIUICHUS TIPEICTABICHH MOTHBOM,
LIEJIBIO, AIMOIMOHAIBHBIM cocTosHuEeM. PaKyabTaTHUB-
HBII TpU3HAK HpHOOpeTaeT 00s3aTeNbHBIH XapakTep,
€CJIM Ha 3TO MPSIMO YKa3aHO B TUCIIO3UINH CTaTbU YTO-
JoBHOTO Kojaekca. CoriacHo mpUMe4YaHuio K cT. 158
YK PO, xuiieHuem mpusHaeTcs u3bATue u (uiam) odpa-
LIEHHE, COBEPIUICHHOE C KOPBICTHOM menbo... CTouT
IIPA 3TOM OTMETUTh, YTO 3aKOHOJATENb HE NaeT Je-
TabHOTO OTPENEICHUS] TOHSATHAM «KOPBICTB)» FITH
«xopsicTHas uenb». [lo Muenuto A. K. I'eiiH, KoTopblit
HCCIICAOBAI LIENIU COBEPIICHUS MTPECTYIUICHUH Ha JHC-
CepTAIllHOHHOM YpPOBHE, TEPMHH «KOPBICTE» 00JamaeT
HEeTraTHBHOI OKpackoW M ymoTpeOisercs il TOro,
YTOOBI TOMYEPKHYTh «HEHOPMALbHOE, 6blX0osujee 3d
PAMKU 0OWEenpUHAMBIX NPABUN NOBEOeHUsl cmpemJie-
HUe K MamepuaibHomy 01az0cocmosnuio, obozauye-
nuroy. [3]

B nynkre 11 Tloctanoenenus [lnenyma Bepxos-
Horo Cyma P® or 27.01.1999 r. Ne 1 (pem. or
03.03.2015) «O cynebHOI mpakTuKe MO aAeraMm 00
youtictee (ct. 105 YK P®)» comepxurcs yka3zaHue Ha
OCHOBHYIO XapaKTEepUCTUKY KOPbICTH. TakoBOM BEICTY-
TIaeT MoJTy4eHHe MaTepHualIbHOM BBITO/IBI MITH N30aBIIe-
HUSI OT MaTepualbHbIX 3aTpaT. TpaJuIHOHHO CUWTa-
€TCsl, YTO KOPBICTHBIE MPECTYIUICHHUsI Oojiee oO1Ie-
CTBEHHO OITACHBI, YeM HEKOPBICTHEIE. [4]

Takum 06pazom, ¢ CyObEKTUBHOW CTOPOHBI, Tpe-
CTyIUIeHHE, pexycMoTperHoe cT. 164 YK P® cosep-
m1aeTcsi ¢ mpsIMbIM yMbIcoM. CO3HaHHEM BHHOBHOTO
JIOJDKHO OXBaTbIBAThCS COBEPLICHHE WM XHIIECHUS
MPEeIMETOB, O0OJAaJAIOMUX OCO0OH HCTOPUYCCKONM,
HAy4YHOH, XyA0XKECTBEHHON MM KyJIbTYpHOM LIEHHO-
cTbio. Eciin BUHOBHBIN, TIOXUINAs MPEJMETH U JIOKY-
MEHTBI, HE UMEET IIPeJCTaBIeHUs 00 nX 0co0oil LeH-
HOCTH, TO €ro JeUCTBHS HE UIMEIOT IPU3HAKOB COCTaBa
MIPECTYIUICHHS, IPETyCMOTPEeHHOTO CT. 164 YK PO.

Ha mpaxTuke, xoraa IpecTYNHHKOM HaMEpeHHO
TTOXHIIAIOTCS MPEAMETHI, 00Ia1aromue 0co0oit eHHo-
CTBIO, M HAPSAIy C 3THUM H3BIMACTCS APYTroe UMYIIECTBO,
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CyZbl, KaKk IPaBWJIO, MPOBOAAT KBATU(DUKAIMIO NEH-
CTBMM BHUHOBHOTO IO COBOKYIHOCTH MPECTYILICHHUH,
npenycMoTpeHHbix cr. 158-162 YK P®, ¢ yderom
TOTO, B KaKkoil (popMe OBbUIO COBEPILIEHO MPECTYIICHUE,
uno cr. 164 YK PO.

K npumepy, CuUMOHOBCKMH palOHHBIH Cyq T.
Mockssl nipu3Han BuHOBHbIMU M. JI. u M.H. B coBep-
HIEHUU NPECTYIUICHUH, OTBETCTBEHHOCTh 3a KOTOpHIE
MpeayCMOTpeHa 1. «a» 4. 3 cT. 158, m. «a» 1. 2 c1. 164
VYK P®. Vka3zaHHble quna COBEPIIMIN XULIEHUE Je-
HEXHBIX cpenctB B pasmepe 30 000 py6., a Takxke
TpeaMeToB (TOCYyIapCTBEHHBIX Harpan u np.). Bee st
MPEAMETHI COTTIACHO 3KCIIEPTHOMY 3aKITIOUCHHUIO 0071a-
JafoT 0co00l MCTOPHYECKOH, KyJIbTYPHOW, Hay4yHOMH
LIEHHOCTBIO, HO YYHUTHIBAsl, UTO B COOTBETCTBHHU CO CT.
129 VK P®, 511 npeaMeThI HE MOATEKAT CBOOOIHOMY
TpaXXAaHCKOMY 000pOTY, IOATOMY HE MOJUIeXKaT MaTe-
pHAIBHOMN OLIEHKE M, COOTBETCTBEHHO, HE IPEJCTaB-
JISAKOT MaTepMaanoﬁ OCHHOCTH.

Kak Ob110 ycTaHOBIIEHO, 00s3aTEIBHBIM TIPH3HA-
KOM CyOBEKTHBHOW CTOPOHBI COCTaBa NPECTYILICHNUS,

npeaycMoTpeHHoro cT. 164 YK P® sisercs Hanuane
KOPBICTHOW 1N, T. €. HU3BJICYCHHE HENPaBOMEPHOUH
MaTepUALHON BBITOABI Ui ceOs WM I IPYroro
JUIIA.
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MPOBJIEMUW CTAHOBJIEHHS IIPABOBOI JIEPKABU B YKPATHI
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PROBLEMS OF THE FORMATION OF THE RULE OF LAW IN UKRAINE

Anomauis.

Y cmammi asmop pozenadac akmyanvhe numanms, wo cmMoOCyeEMvCs NPOOIEMU CMEOPEHHS NPABOGOI Oep-
arcasu. AGmop po3kpusac numanHs 6 ACREKMmi NiOCMagu CMeoperHsi NPABOBOI 0epICasU i YIMBOPEHHS ZPOMAOSIH-
cbkoeo cycninbemea. Came 6 makomy CycniibCmsi cqpopmoeanuti 6UCOKULL piseHb NPABOBOI KyIbmypu i npasocsi-
domocmi, i modxce 6ymu npaxmuuno peanizoeana cmamms 23 Koncmumyyii Yepainu.

Abstract.

In the article, the author examines a topical issue related to the problem of creating a legal state. The author
reveals the issue in terms of the foundations of the rule of law and the formation of a civil society. It is in such a
society that a high level of legal culture and legal awareness has been formed, and Article 23 of the Constitution

of Ukraine can be practically implemented.

Knruosi cnosa: npasosa depoicasa, epomMadsancbKe CyCniibCmeo, npagosa Kyibmypd, npagoceioomMicms, io-
OUHA, 2POMAOAHUH, 3AKOH, NIOPANIZM, NOTIMUYHI napmii, 2pOMAOCbKI OpeaHizayii, 6epXo8eHCME0 npasd.
Keywords: rule of law, civil society, legal culture, legal consciousness, person, citizen, law, pluralism, polit-

ical parties, public organizations, rule of law.

B ymoBax €Bporneiicpkoi iHTerparii Ykpainu oco-
0JIMBO aKTyaJIbHOIO CTA€ i7iesi CTBOPEHHS IIPABOBOI Jep-
aBu. [ CTaHOBNEHHS 1l CKIagHuil Ta GaraToacmexT-
HUH NPOLIEC PO3BUTKY Ta NEPETBOPEHD, SIKUN MOJISITae
HE JIIIE B YTBOPEHHI CHEiaIbHUX OPTaHiB, AKi 3MO-
JKYTh 3a0€31IEUUTH TOTPUMAaHHS KIIFOUOBHX IIOJIOKEHB,
a i y popMyBaHHI T'POMaJITHCEKOTO CYCIIJIbCTBA, SIKE
BOJIOZIi€ BUCOKHMM PiBHEM ITPaBOBOI KyJIBTYpHU Ta Ipa-
BocBiomocTi. [IpaBoBa fepxkaBa — 1 Taka MOJITHKO-
TepUTOpiajibHa OpraHi3amis CyCHUILCTBA, B SIKii J10-
TpUMaHi Ta 3a0€3IeUcHi MpaBa Ta CBOOOAN JIIOJUHH 1
TpOMaJsTHIHA, IOPUINYHO 3aKpilIeHa Ta peali3oBaHa
KOHCTHUTYIIiiHA PIBHICTh BCIiX JIIOJCH Mepea 3aKOHOM,

HasBHUN TUTIOPATi3M TOJITUYHHUX TAPTid, J03BOJIS-
€THCS BiTbHA AISUTBHICTD TPOMAJACHKUX OpTaHi3aliil Ta
peastizoBaHa KOHIIEIII[iS BEpXOBEHCTBA IIpaBa.

Bci 3ramani HanpssmMu GpopMyBaHHS IPaBOBOI Aep-
YKaBH IOPUANYIHO 3aKpiruieHi B OcHOBHOMY 3aKoHi Jiep-
xaBH. 3rimHo 3 1 ctarrero Koncrurynii Ykpaiau, Yk-
paiHa € cyBepeHHa 1 He3aJle)kHa, JeMOKpaTH4Ha, COLli-
aJlbHa, NpaBoBa JAepikaBa [1]. YTBOpeHHS comiaibHOI
IIPaBOBOI JIep>KaBH € NPIOPUTETHUM BEKTOPOM PO3BH-
TKY JA€MOKPAaTHYHOI iep>kaBHOCTI. CyTh IpaBOBOI jiep-
KaBU TIOJIATAE Y JIOTPUMaHHI 3aKOHY BCiMa IrpoMajs-
HaMH, HE 3aJIe)KHO BiJl MATHOBOTO CTaHY, MiCIIEM B CY-
CIIBCTBI Ta y B3a€EMHHX IpaBax Ta O00OB’s3Kax, sKi
ICHYIOTh MK JIepkaBoto i rpoMansHamu. Lle momo-
JKEHHS TaKOXK 3HANIIIIO HOPMAaTHUBHE BiIOOpaKEHHS Y
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crarTti 3 Koncrurymii Ykpainu: «IIpaBa i cBo6oau to-
JIMHU Ta 1X TapaHTii BU3HAYAIOTh 3MICT Ta CIIPsMOBa-
HICTB JISUTBHOCTI nepxkaBu» [1].

AHai3ylouu cydacHui ctaH YKpaiHu B €KOHOMi-
YHIH, MOJITHYHIN Ta coliabHUX cepax MOXKHA CTBE-
PJUKYBaTH, IO IIi IOJIOXKEHHS JIMIIE BU3HAYAIOThH 3a-
caJly IpaBOBOi JiepXaBu, NPOTE MalOTh Hepeasi3oBa-
HUH JIeKIapaTMBHUI XapakTep, a BCl JOCSTHEHHS
JEMOKpaTii He MarOTh NMPAKTUYHOTO 3HAYCHHS VIS 3a-
Oe3meueHHs MOTped cycmimbcTBa. Maiike BCi 03HAKH
YKpaiHCBKOI TpaBOBOi [EPXKABHOCTI MAarOTh (opma-
TpHY (hopMy, a TOOYAyBaTH IPABOBY JACPrKaBY JIUIIIC HA
OCHOBi (pOopMaTbHUX O3HAaK HEMOXJIHBO [2, cT. 421-
425].

Skmo Ykpaina nparHe cTaTH piBHOIIPaBHUM 4Jie-
HOM CBITOBOTO CIIIBTOBAapUCTBA, TO CTa€ HEOOXiTHUM
3IIHCHUTHU PSAJ] KIIOYOBHUX IIEPETBOPEHB Ta PO3B’SI3aTH
HHM3KY NPAaBOBHX Ta TEOPETUYHHUX MUTAHb IOJO CTpa-
Terii CTaHOBJICHHS IPABOBOI I€PIKABH.

[MinrpyHTs U1 CTBOPEHHS IPaBOBOI AEPXKaBU B
VYkpaiHi BXe 3aK/IaJieHe - CTBOPEHO OCHOBHI OPraHH
JIepKaBHOT BIIaIH, sIKi PYHKIIOHYIOTh Ha IIPHHIIAIII MO~
IiTy Ha 3aKOHOJaBYY, BUKOHABYY Ta CyIOBY; Ta iHIII
CTPYKTYpHI enleMeHTH. HacTynmHuM etanom mae OyTu
JIOBEpILICHA peaizallis iHIMUX MPUHIUIIB, 3aKpirie-
Hux B Koncturyuii Ykpainu. Cepen HUX: NPUHIHUI
BepXOoBeHCTBa KOHCTHUTYLIT; NPUHLIUI IEMOKPATHYHOT
JIep>KaBH; TPHHLMII COLIANBHOT Jep>KaBH; MPUHIIMI
MPIOPUTETHOCTI NPaB JIIOJMHU 1 TPOMa/ITHIHA HaJl iH-
HIMMH JIep)KaBHUMH [[IHHOCTSIMU; IPUHIIUIT TapaHTOBa-
HOCTI 1paB 1 CBOOO JIFOIUHY 1 TPOMAISTHUHA; TPUHIINAT
3aKOHHOCTI; IPUHIIMII B3a€EMHO{ BiAMOBiTAEHOCTI JIep-
JKaBH Ta ocobH [3, cT. 154-155]. Oxpim meperiaeHOro
B)XJIMBE 3HAUYEHHS Ma€ yCyHEHHS NpPELEICHTIB Mopy-
IICHHS TpaB JIOAWHYU 1| TPOMAASHUHA, MMiIBUIICHHS Pi-
BHS TIPaBOBOi KYyJIbTYpH Ta IIPaBOCBIZIOMOCTI Hace-
JICHHSI, aKTHBHA MOJITHKA LIOJ0 3MEHIICHHS IPaBo-
BOTO HIrlJli3My B KpaiHi.

[NepenivueHi NPUHLIUIN CTAHOBIATh LLTICHY B3a€-
MOIIOB’sI3aHy Ta B3a€MO3AJICKHY CHCTEMY: HEJEriTH-
MHa BJIaJIa He MOXe 3a0e3MeYlTH JOTPUMAaHHS 1paB Ta
cB00O/1, Hee(eKTHBHA JIISUIBHICTh OPraHiB Aep:KaBHOI
BJIQIM Ta T'UIOK BJIAJM 3arajioM He 3MOXKe 3a0e3MednTH
BEPXOBEHCTBO IIpaBa, a BIAMOBIJHO i CAMOTO 3aKOHY B
iToMy.

OCHOBOIO CTaHOBJICHHS MPABOBOI JIEpKaBU €
YTBOPEHHS TPOMaISHCHKOTO cycriibcrBa. Came B Ta-
KOMY CyCIUIBCTBI CPOPMOBAHMI BUCOKHH PiBEHB Ipa-
BOBOI KYJITYpH Ta IPABOCBIIOMOCTI, MOKe OYyTH IIpak-
THYHO pearnizoBaHa ctarTs 23 Koucturynii Ykpainn
«Koxna nrognHa Mae MPaBO Ha BIIBHUN PO3BHUTOK
cBo€i ocobuctocTin[1]. DPYHKIIOHYIOTH TPOMAACHKI
JIEMOKPAaTHYHI OpTraHi3allii, fKi CIIIKYIOTh 3a JOTPH-
MaHHSIM cBOOOJM CJIOBa, 3a0€3MeUyIOTh JIeTalbHI BH-
00pu MPIOPUTETHICTIO IPOMAJICHKOT IYMKH Ta MOPaJIb-
HUX HPHUHLUIIB, YTBOPIOIOTH JIETaJbHY ONO3HUIIIO
BJIaji Ta IUTIOPANi3M MOJITHYHUX MapTid, IO POOHTH
HEMO>KJIMBUM y3yphanito aepxasHoi Biaau. IIpaBoBa
Jiep)kaBa — 1ie B IIEBHil Mipi nousiTiyHa opMa BHpa-
JKEHHS TPOMAISTHCHKOTO CYCIiIbCTBa, chepu #oro
JKUTTS 1 TiSUTBHOCTI, A €(EeKTUBHO MPAITIOIOTh PO3BH-
HYTi IEMOKpaTHYHI iIHCTUTYTH, MAIOTh MiCIIe €JIEeMEHTH
JIEMOKPATii, a BIATIOBITHO 1 CAMOBPSITyBaHHSI.

ITpaBoBa mepkaBa Mae 3a0e3medyBaTH IEMOKpa-
THYHICTh, SKa HEPO3pUBHA IIOB’S3aHA 3 XapaKTEPOM
(GyHKIIOHYBaHHS JepkaBHOI Biaau. JleMokpaTtuuHa
TpaauList 3MoXke c(hOpMyBaTUCS 32 YMOB JTOTPUMAaHHS
IHCTUTYTY 3aKOHHHX BUILHUX BUOOPIB, CBOOOIH CIIOBA,
JIEMOKPATUYHOTO HOJITHYHOTO PEXXUMY, TOBArH 31 CTO-
POHH Aep>KaBH JI0 MpaB 1 CBOOOA TpoMaJisiH, a 3 OOKy
HaceJeHHs — J0Bipa 10 QYHKI[IOHYBaHHS OpraHiB Jep-
JKaBHOI BIIAJIH.

IOpunmane 3akpiturenss B Koncrurynii Ykpaian
HAaIIOi JepKaBU SK MPaBOBOi HE € MiJICTABOIO PO3IIIA-
naty ii Takoro B xificHocTi. Ha croromni, YkpaiHa 3a-
Oesmedye JWIIe YacTUHY IOJIOKeHb KoHmerii. [{eit
KOJIaIIC 3yMOBIIIOE 1€ OJHY mpobnemy: Koncrurymiit
VYkpaiHu He MICTUTh HOPM, 5IKi O OIHCYBajM IMpole-
JIypy Ta MeXaHI3MH Yy3aKOHEHHS Jlep)KaBHOI BIaJH,
SIKIIIO BOHA HE € Takolo. B pe3ynbrari yacTuHa Hace-
JICHHS HE CIpUiMae BIay 3aKOHHOIO, BIAMOBIIHO BH-
3Ha€ 1i HENEMOKPATHYHOIO Ta HEJCTITUMHOIO [4, CT.
14]. Xoua OcHOBHHIT 3aKOH JepKaBH MICTHTH B cO01
HOpPMH TIPAMOI [Iii, IpoTe iX HOTPUMAHHS MPAKTHIHO
BiZI0OYBA€THCS YAaCTKOBO: YHMCIICHHI HMOPYIICHHS MpaB
TpOMa/isiH, aHaJli3 3BepHEHb TPOMaIsH YKpaiHu 10 €B-
POIEHCHKOTO CyAy 3 TIPaB JIFOAWHY CBiYaTh PO T, M0
JepkaBa HE € IPaBO3aXUCHAM IHCTUTYTOM 1 HE MOXeE
HaznaTty e)eKTHBHI rapaHTii 3aXKCTy IpOMajsH [5, cT.
41-42]. Y npaBoBiii iep>kaBi 3aXUCT IIPaB 0COOU - KITIO-
YOBHUH, MPIOPUTETHUH Ta 000B’ I3KOBHIA HAMTPSIMOK JTisi-
JbHOCTI. Peanizanist nuX eneMeHTiB — KpuTepii ycmin-
HOCTI PO3BUTKY IPOMASTHCHKOTO CYCITIBLCTBA, IO (a-
KTUYHO € (yHIaTOpOM MpaBoBOI JEMOKPaTHYHOI
JIepIKaBH.

3rifiHo 3 MDKHApOAHUMH JIOKYMEHTaMH Ta JIOTO-
BOpaMmu, sKi oimiHO paTudikyBana YkpaiHa, Bigmo-
BIZTHO 3000B’s3amacsi iX JOTPUMYBATHCS Cepel SIKHX
«3araipHa JeKiapanis mpas JIIOJUHN», «IlakT mpo rpo-
MaJISTHChKI Ta TMONITHYHI TpaBay, «KOHBEHIs mMpo 3a-
XHCT TpaB JIIOJUHM 1 OCHOBOIIOJOXHHUX CBOOOIY,
«[TakT TPO EKOHOMIYHI, COIL{aJbHI Ta KYJIBTYpHI
npasa» 0yyo copMOBaHO HOBI OCHOBHI BEKTOPH B3a€-
MOJIT MiXK JIep>KaBoIO Ta iHTepecaMu 0COOU y paBoBiit
JIEpKaBHU. Ix 3MicTOM € BH3HAHHS 0COOM K HAWBHIIOT
COLIANBHOI IIIHHOCTI, a ii iIHTepecH — MPIOPUTETHIM Ha-
MIPSIMKOM JTisSTTBHOCTI JepIKaBH.

OTKe, CTAHOBJICHHS IIPABOBOI IEPXKABHU SIBIISIE CO-
0010 CKIIaJHUI Ta TPUBAIIMH MPOIEC HA SIKMI BILUIABA-
I0Th PI3HOMaHITHI YMHHHUKU. Po3BUTOK VYKpaiHu Ha
erani noOy/0oBH NPaBOBOI JEP)KaBH € BAXKIIUBUM Ha-
psiMoM 1i TpaHcdopmaii, Skuif moTpedye He JIHIIe Te-
OpPeTHYHHMX KOHIIENINH, a ¥ MpaKkTHUKW iX peaizarii.
VYkpaiHa mMae AOCUTH 0arato MmigBajavH I CTaHOB-
JIeHHsI Ta (YHKIIOHYBaHHSI SIK IPaBOBOT Ta IEMOKPATH-
yHoi. Ha mursxy 3miH HE0OXiHO TIOI0JIATH ST MPO-
O1eM, cepel SIKUX: BU3HAHHS BEPXOBEHCTBA ITpaBa i 1o-
BHE HOro JOTpUMaHHs, TOOTO PIBHICTH BCIX Jtozei
riepest 3aKOHOM, 3aXHCT paB JIIOAWHM i TPOMaJITHUHA;
TIiIBUIIEHHS PiBHS MPaBOCBIIOMOCTI Ta MPaBOBOI Ky-
JBTYpH HACENEHHS; Y3TO/KEHHS pPOoOOTH BCiX TiJIOK
BJIAJIY BIAMOBIIHO 110 IX KOMIETEHI] Ta BIaJHUX [TOB-
HOBa)XCHb; IOPUIUTHE 3aKPITUICHHS IHCTUTYTIB, Ki 10
IIHOTO Yacy He OTPUMAITH OQiIliHHOTO 3aKPITIICHHS; pe-
ai3allisi CTAHOBJICHHIO TPOMAJITHCHKOTO CYCITIJILCTBA,
SKe € HAMBKITUBIIIIOI0 03HAKOIO MIPABOBOI JIepkaBu. B



40 JURISPRUDENCE / «COLLOQUIUM=JOURNAL » #14(1o1), 2021

pasi BUpimeHHs X mpobiem, pehopMyBaHHS MpaBo-
BOI CHCTEMH JEP>KaBH MU MOXKEMO CTBEP)KYBaTH, 110
VYkpaiHa MaTHMe IIOBHE IIpPaBO CTAaTH IIPAaBOBOIO Ta
YTBEPIUTHUCS TaKOI0 HAa MDKHAPOJHIH apeHi.
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The article considers the peculiarities of legal liability for violation of legislation on consumer protection, its
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Formulation of the problem.

The issue of improving liability for violating the
law is a relevant and necessary element of legal
support, because today the vast majority of people are
guided in their lives not by legal requirements, but by
their own interests, which often differ from the interests
of the state and society. Therefore, the application of
measures of legal responsibility in legal relations of a
public nature to protect the public interest must be a
fully justified measure.

Analysis of recent research and publications.

The issue of legal liability for violation of
consumer rights legislation has been the subject of
research in administrative, criminal, civil law, in
particular by such scholars as V. S. Bamenko, L. B.
Vyatkina, Yu. F. Dobromyslov, O.V. Zvereva, L. M.
Ivanenko, T. Yu. Kagal, T. G. Kvyatkovskaya, A. G.
Kravchenko, T. M. Kovalchuk, E. D. Kornilov, D. P.
Lukyanets, V. F. Oprishko, G. A.. Ossetian, R. M.
Pospolitak, A. V. Rabinovich, M. S. Tsigankov, O.M.
Yazvinska and others.

But the existence of a significant number of
debatable theoretical and practical issues regarding

legal liability for violation of consumer rights
legislation necessitates the study of the chosen topic.

The purpose of the article is to further cover the
application of legal liability measures for violation of
consumer rights legislation.

Presenting main material.

The Basic Law of Ukraine establishes that every-
one is obliged to strictly abide by the Constitution of
Ukraine and the laws of Ukraine, not to encroach on the
rights and freedoms, honor and dignity of other people.

Ignorance of laws does not release from legal re-
sponsibility (Article 68 of the Constitution of Ukraine).

Legal responsibility is an important element of le-
gal regulation of social relations [4, p. 7].

Its essence lies in the purposeful influence on the
behavior of the individual through legal measures, and
the purpose is to protect and defend social relations
from any illegal violations through coercive measures,
which leads to the regulation of social relations and giv-
ing them a systematic and stable.

With the help of legal responsibility, effective
mechanisms of protection and defense of social rela-
tions from illegal encroachments by punishing actions
that violate the conditions of normal development of
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society, contradict the interests of the state, society as a
whole and individuals are established.

And Karl Marx defined responsibility as a means
of self-defense of society against the violation of the
conditions of its existence.

The state protects the rights of consumers (Article
42 of the Constitution of Ukraine), which is one of the
fundamental features of modern democratic society and
is an integral part of human rights protection [5, p. 120].

Business entities are responsible for their actions
in providing services and performing works.

Every business entity and consumer has the right
to protection of their rights and legitimate interests,
which are protected by:

- recognition of the presence or absence of rights;

- recognition of acts of state authorities and local
self-government bodies, acts of other subjects that con-
tradict the legislation, infringe the rights and legitimate
interests of the business entity or consumers as com-
pletely or partially invalid; recognition of business
agreements as invalid on the grounds provided by law;

- restoration of the situation that existed before the
violation of the rights and legitimate interests of busi-
ness entities;

- cessation of actions that violate the law or create
a threat of its violation;

- award of duty in kind;

- damages;

- application of penalties;

- application of operational and economic sanc-
tions;

- application of administrative and economic sanc-
tions;

- establishment, change and termination of eco-
nomic legal relations;

- in other ways provided by law (Article 20 of the
Commercial Code of Ukraine).

Entrepreneurs bear property and other liability es-
tablished by law for damage and losses (Article 49 of
the Commercial Code of Ukraine).

The list of violations for which a fine is levied on
a business entity, the amount and procedure for its col-
lection are determined by the laws governing tax and
other relations in which the offense is committed.

Administrative and economic fine (a sum of
money paid by an economic entity to the relevant
budget in case of violation of the rules of economic ac-
tivity established by it) may be applied in cases speci-
fied by law simultaneously with other administrative
and economic sanctions, namely:

- withdrawal of profit (income);

- collection of fees (mandatory payments);

- application of anti-dumping measures;

- termination of export-import operations; applica-
tion of individual licensing regime; suspension of a li-
cense (patent) for a business entity to carry out certain
types of economic activity;

- revocation of the license (patent) for the imple-
mentation of certain types of economic activity by the
business entity;

- restriction or suspension of the business entity’s
activity; cancellation of state registration and liquida-
tion of the business entity;

- other administrative and economic sanctions es-
tablished by this Code and other laws (Article 239 of
the Commercial Code of Ukraine) [2, p. 74].

The Law of Ukraine «On Consumer Protectiony,
which regulates the relationship between consumers of
goods, works and services and producers and sellers of
goods, contractors and service providers of various
forms of ownership, establishes the responsibility of
business entities in trade and other services. restaurant
business, for violation of the legislation on consumer
protection (Article 23).

In case of detection during the established war-
ranty period of defects of the goods or detection of sig-
nificant defects of the goods which have arisen because
of fault of the producer of the goods (seller, executor),
or falsification of the goods confirmed if necessary by
the conclusion of examination, the consumer has the
right to demand:

- proportional reduction of the price;

- gratuitous elimination of defects of the goods in
a reasonable time;

- reimbursement of expenses for elimination of de-
fects of the goods.

- termination of the contract and return of the
amount paid for the goods;

- to demand replacement of the goods on the same
goods or on similar, from the goods available at the
seller (manufacturer).

The consumer has the right to make one of the
specified requirements, and in case of its non-fulfill-
ment to declare other requirement. Consumer require-
ments are considered after the consumer presents a set-
tlement document, technical passport (if necessary), or
a document that replaces it, marked with the date of sale
[3, p. 31].

Business entities are responsible for the lack of
necessary, accessible, reliable and timely information
about the product, as obtaining the necessary, available,
reliable and timely information about the product pro-
vides the possibility of its competent knowledge.

The information is provided to the consumer be-
fore the purchase of the goods or the order of work (ser-
vice) and should contain:

- the name of the goods, the name or reproduction
of the mark for the goods and services for which they
are sold;

- names of normative documents, the requirements
of which must be met by domestic products;

- data on the main properties of the product, and
for food - on the composition (taking into account the
list of raw materials used in their manufacture, includ-
ing food additives), nominal quantity (weight, volume,
etc.), nutritional and energy value, conditions of use
and warnings regarding their use by certain categories
of consumers, as well as other information that applies
to a specific product;

- information on the content of substances harmful
to health, which are established by regulatory legal acts,
and warnings on the use of certain products, if such
warnings are established by regulatory legal acts;

- a mark on the presence of genetically modified
components in its composition;
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- data on the price (tariff), conditions and rules of
purchase of production;

- date of manufacture;

- information on storage conditions;

- warranty obligations of the manufacturer (per-
former);

- rules and conditions of effective and safe use of
products;

- expiration date (service life) of the goods (con-
sequences of work), information on necessary actions
of the consumer after their termination, and also on pos-
sible consequences in case of non-performance of these
actions;

- name and location of the manufacturer (per-
former, seller) and the enterprise that performs its func-
tions of accepting claims from the consumer, as well as
repairs and maintenance [6, p. 8].

In addition, if the product is subject to mandatory
certification, the consumer must be provided with in-
formation about its certification. With regard to food-
stuffs, foodstuffs packaged and packaged in Ukraine
must be accompanied by information on their origin.

In addition to the Law of Ukraine "On Consumer
Protection”, liability for violations of consumer rights
is established by the Code of Ukraine on Administra-
tive Offenses.

According to this Code, persons guilty of:

- violation of the rules of trade and provision of
services by employees of trade, public catering and ser-
vices, citizens engaged in entrepreneurial activities;

- violation of the procedure for settlements with
CONSUMErs;

- deception of the buyer or the customer;

- refusal to provide citizens-consumers with nec-
essary, accessible, reliable and timely information
about goods (works, services), their quantity, quality,
range, as well as about their manufacturer (performer,
seller), in training for their safe and correct use, and as
well as restriction of the rights of citizens-consumers to
check the quality, completeness, weight and price of
purchased goods;

- refusal to the citizen-consumer in realization of
his right in case of acquisition by him of the goods of
improper quality;

- violation of the rules of trade in alcoholic bever-
ages and tobacco products;

- production and sale of products that do not meet
the requirements of standards;

- release for sale of non-standard products;

- performance of works, provision of services to
citizens-consumers that do not meet the requirements
of standards, norms and rules;

- violation of the rules of production, repair, sale
and rental of measuring equipment;

- violation of the rules of application of measuring
equipment.

Legislation on consumer protection does not con-
tain norms that would allow to absorb less serious vio-
lations by more serious ones. Penalties are imposed
separately for each detected violation.

When applying the provisions of the Law of
Ukraine «On Consumer Protectiony, the question of the
grounds for exemption from liability for violation of

consumer rights raises certain difficulties. In resolving
this issue, it is necessary to be guided by Articles 617,
1209 of the Civil Code of Ukraine, the provisions of the
Law, as well as the terms of the contract, which may
provide grounds for exemption from liability.

Article 4 of the Law of Ukraine «On Consumer
Protection» provides for the consumer's obligation to
use the product in accordance with its intended purpose
and comply with the conditions set by the manufacturer
of the product in the operating documentation, apply
the manufacturer's safety products in compliance with
in the absence of such rules in the documentation - to
follow the usual reasonable safety measures established
for goods of this kind.

Article 16 of this law provides for property liabil-
ity for damage caused by defective products or products
of improper quality. It should be borne in mind that the
ten-year period during which the consumer has the right
to claim compensation for damage caused by goods of
indefinite service life (expiration date) is deducted from
the date of sale of the goods, and not from the date of
its production. In this case, the manufacturer (per-
former, seller) is released from liability if he proves
that:

1) the damage was caused through the fault of the
consumer as a result of violation of the established rules
of use, storage or transportation of products or force
majeure,

2) he did not put the product into circulation,

3) the defect in the product arose due to the man-
ufacturer's compliance with the law or compliance with
mandatory instructions of the state [7, p. 520].

According to item 6 of Art. 10 of the Law, the con-
tractor is not liable for non-performance, delay or other
improper performance of obligations and deficiencies
in the work performed or services provided, if he
proves that they arose through the fault of the consumer
or due to force majeure. These provisions of the law
should be taken into account when clarifying the ques-
tion of the existence of grounds for exemption from li-
ability for breach of obligation.

For example, by the decision of the city court of
March 6, 2012, left unchanged by the decision of the
Court of Appeal of Vinnytsia region of July 18, 2012,
the claim of S.Z. to S.L. on consumer protection. Re-
fusing to satisfy the claim, the court of first instance
proceeded from the fact that the microwave oven,
which the plaintiff purchased on December 10, 2010
with a warranty period of 18 months, failed due to im-
proper operation of the device by the consumer. This
fact is confirmed by the conclusion of the specialists of
the Vinnytsia Regional Bureau of Expertise and con-
firmed at the court hearing by the explanations of the
specialist that this appliance failed due to an electric arc
formed as a result of using metal utensils, which is pro-
hibited by the operating instructions. This is evidenced
by operational defects established by expert research.

The decision of the Court of Appeal of Vinnytsia
region dated 14.08.2013 annulled the decision of the
district court dated 17.05.2013 in the case of L.Ya. to a
private entrepreneur OR on termination of the contract
of sale and compensation of losses and the claim was
denied. Satisfying the claim, the court of first instance
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came to the conclusion that when selling the sheepskin
coat, the defendant violated the consumer's right to in-
formation about the quality of the goods. Annulling the
decision of the court of first instance, the appellate
court did not agree with this conclusion, because the
circumstances of the case show that the manufacturer
duly informed the buyer about the properties of the
goods and the rules of its operation, the defendant pro-
vided labels. in particular, that under the influence of
natural factors the skin can change color, and also the
use of solvents - acetone, soap, washing powder when
cleaning a sheepskin coat is forbidden, it is recom-
mended to clean a sheepskin coat only in specialized
dry cleaners. The plaintiff did not deny that a label with
relevant information was added to the sheepskin coat
sold to her. In addition, according to the conclusions of
complex forensic and biological examinations, defects
on the sheepskin coat are not defects of a production
nature, they appeared as a result of the normal operation
of the sheepskin coat and the use of household solvents
on the product. In these circumstances, the appellate
court reasonably did not take into account the plaintiff's
arguments that the defendant sold her goods of im-
proper quality, and did not provide her with proper in-
formation about the rules of operation of the sheepskin
coat and agreed with the defendant's arguments that he
was not guilty.

The law uses the concept of liability for damages
and liability for damages. In view of this, it is necessary
to distinguish between those rights and obligations that
are exercised under the concluded agreement, and those
rights, the exercise of which takes place outside the
contract. Thus, the claim for damages follows from the
contract, and the claim for damages to life, health, prop-
erty of the buyer is non-contractual, as there are tortious
legal relations.

Article 14 of the Law of Ukraine «On Consumer
Protectiony» provides for the possibility of compensa-
tion for damages caused by defective or counterfeit
products or products of improper quality, as well as
property and moral (non-property) damage caused by
dangerous to human life and health products legisla-
tion.

Acrticle 15 of the Law provides for the possibility
of compensation for damages caused by inaccurate or
incomplete information (including advertising). The
seller is not released from liability if he does not receive
from the manufacturer (importer) relevant information
about the product.

Article 8 of the Law provides for the right of the
consumer to demand gratuitous elimination of defects
of the purchased goods within a reasonable time, reim-
bursement of expenses for elimination of defects of the
goods as a way of compensation of losses.

Acrticle 10 of the Law provides for the possibility
of compensating the consumer for damages by elimi-
nating the shortcomings of the work performed (service
provided) on their own or with the involvement of a
third party.

According to Part 9 of Art. 10 of the Law, the ex-
ecutor is obliged to reimburse for a month the losses
incurred in connection with the loss, damage or damage
to the thing received by him from the consumer for the

performance of works (provision of services). The ex-
ecutor is not released from responsibility if the level of
his scientific and technical knowledge did not allow to
reveal special properties of the thing accepted from the
consumer for performance of works (rendering of ser-
vices).

Article 10 of the Law provides for the liability of
the executor for damage caused to life, health or prop-
erty of the consumer, which arose in connection with
the use of things, materials, equipment, devices, tools,
devices or other means necessary to perform his work
(services ), regardless of the level of his scientific and
technical knowledge, which makes it possible to iden-
tify their properties, in accordance with the law.

Article 16 of the Law provides for property liabil-
ity for damage caused by defective products or products
of improper quality. The right to claim compensation
for damage is recognized for each injured consumer,
regardless of whether he was in a contractual relation-
ship with the manufacturer (performer, seller). In these
legal relations, the Law obliges the consumer to prove
the existence of damage and the connection between
damage and defect. In addition, the Law imposes liabil-
ity on the manufacturer (performer) regardless of the
actions or inaction of other persons related to the dam-
age caused by defective products or products of im-
proper quality.

According to the Law, improper quality of goods,
works or services is a property of products that does not
meet the requirements established for these products in
regulations and regulations and the terms of the con-
tract with the consumer. In resolving disputes about
compensation for damage caused by defects in goods,
works (services), it should be borne in mind that Arti-
cles 1209 - 1211 of the Civil Code of Ukraine apply to
damage caused by defects in works and services that
can be qualified as qualified and technologically quali-
fied. similar shortcomings, as well as due to unreliable
or insufficient information about goods, works, ser-
vices that the debtor had to provide. Compensation for
damage does not depend on the fault of the respective
seller, manufacturer, executor, as well as on whether
the victim was in a contractual relationship with them.
Only in case of failure to provide complete and reliable
information about the goods sold under the contract of
retail sale, the buyer is liable under Part 4 of Art. 700
and Articles 22, 623 of the Civil Code of Ukraine, and
in appropriate cases - on the basis of Art. 18 of the Law.

Part 9 of Art. 10 of the Law connects losses with
loss, damage of the thing accepted from the consumer
for performance of works (rendering of services). In ad-
dition, the general norms of the Central Committee of
Ukraine on the concept of damages should be followed.
The definition of damages is given in Articles 22, 623
of the Civil Code of Ukraine, which stipulate that dam-
ages, in particular, are losses incurred by a person in
connection with the loss or damage of property, as well
as costs incurred by a person to restore his violated right
(real losses). Losses are determined taking into account
the market prices that existed on the day of voluntary
satisfaction of the creditor's claim by the debtor, or on
the day of filing the claim, if the claims were not satis-
fied voluntarily, unless otherwise provided by law or
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contract. The court may satisfy the claim for damages,
taking into account the market prices that existed on the
day of the decision. It should also be borne in mind that
the losses include not only real losses but also unearned
income.

In accordance with Art. 22 and Art. 1192 of the
Civil Code of Ukraine, the amount of damages to be
reimbursed to the victim is determined in accordance
with the real value of the lost property at the time of
consideration of the case or the performance of work
necessary to restore the damaged property. Article 1192
of the Civil Code of Ukraine provides for two ways of
compensating for damage to the victim's property -
compensation for damage in kind (transfer of a thing of
the same kind and quality, repair of a thing, etc.) and
compensation for damages in full.

In resolving disputes related to consumer protec-
tion, it should be borne in mind that Art. 1192 is located
in Chapter 82 of Book 5 of the Civil Code of Ukraine,
which provides for liability for property damage in non-
contractual legal relations.

Thus, the decision of the Court of Appeal of Vin-
nytsia region dated 18.04.2011 changed the decision of
the district court dated 11.12.2012 in the case on the
claim of V.N. to V.B. on consumer protection - in par-
ticular, because, satisfying the claims for recovery of
the cost of repaired in the studio cloak with fur lining
and collar totaling 5300 UAH., the court of first in-
stance proceeded from the fact that through the fault of
the defendant plaintiff's cloak lost and caused damage,
the amount of which in accordance with the require-
ments of Art. 1192 of the Civil Code of Ukraine is de-
termined in accordance with the real value of the lost
property at the time of the case in the amount of 5300
UAH. Collecting from the defendant in favor of the
plaintiff 1724 UAH. - the cost of only a leather cloak
without fur linings and collar, the appellate court in the
decision noted that the plaintiff did not prove that the
cloak was handed over in the studio with fur lining and
collar, so did not agree with the conclusion on recovery
of the cost of the cloak with lining , for which the actual
damage is subject to compensation. In the end, the ap-
pellate court agreed with the conclusions of the court of
first instance [8, p. 29].

In accordance with the requirements of Art. 57
GIC of Ukraine evidence is any factual data on the basis
of which the court establishes the presence or absence
of circumstances that substantiate the claims and objec-
tions of the parties, and other circumstances that are rel-
evant to the case. These data are established on the ba-
sis of explanations of the parties, third parties, their rep-
resentatives, interrogated as witnesses, testimony of
witnesses, written evidence, in particular, audio and
video recordings, expert opinions.

According to Art. 60 GIC of Ukraine, each party
is obliged to prove the circumstances to which it refers
as the basis of their claims and objections, except in
cases established by Art. 61 of this Code. In accordance
with Part 2 of Art. 61 of the CPC of Ukraine, the cir-
cumstances recognized by the parties and other persons
involved in the case are not subject to proof.

According to the Law of Ukraine «On Consumer
Protectiony, a defect is any non-compliance of products

with the requirements of regulations and regulations,
terms of contracts or requirements for it, as well as in-
formation about products provided by the manufacturer
(performer, seller), so when checking the claims and
circumstances of the case should use regulations, the
definition of which is provided in the Law of Ukraine
«On Standardization» on the terms: standard, national
standard, code of practice, specifications, etc.

When applying Art. 15 of the Law of Ukraine «On
Consumer Protectiony it is necessary to proceed from
the assumption that the consumer has no special
knowledge about the properties and characteristics of
the products he purchases (Part 9 of Article 15 of the
Law). In Part 14 of Art. 8 of the Law states that the
consumer's requirements under this article are not sub-
ject to satisfaction if the seller, manufacturer, enterprise
that satisfies the consumer's requirements established
by part one of this article, prove that the defects of the
goods arose due to violation of the consumer's rules of
use. The consumer has the right to participate in the in-
spection of the quality of the goods personally or
through his representative. Thus, the obligation to
prove the circumstances provided by law as grounds for
release from liability rests not on the consumer, but on
the manufacturer, seller, executor.

According to Part 1 of Art. 8 of the Law in case of
detection during the established warranty period of es-
sential defects which have arisen because of fault of the
producer of the goods (seller, executor) or falsification
of the goods confirmed as necessary by the conclusion
of examination, the consumer, in the order and terms
established by the legislation, has the right to protect
his violated rights. When clarifying the question of the
need to appoint an examination in each case, it is nec-
essary to proceed from the provisions specified in Arti-
cles 57, 60, 168, 174 of the CPC of Ukraine.

In resolving disputes, the courts as a whole cor-
rectly determined the set of necessary evidence, but
there were also errors. The decision of the Court of Ap-
peal of Vinnytsia region dated 12.07.2014 changed the
decision of the district court dated 25.04.2014 in the
case on the claim of Yu.Kh. to I1.0. and T.B. on con-
sumer protection, which was collected from T.B. for
compensation of material damage of UAH 2,398 and
moral damage of UAH 1,000, other claims were denied.
The Court of Appeals reduced the amount of damages,
agreeing with the findings of the court of first instance
that the plaintiff's proper hairdressing salon had per-
formed poor-quality, in violation of technology, hair
extensions, as a result of which the plaintiff failed
which is confirmed by the explanations of the hair-
dresser who performed the work of dyeing and hair ex-
tensions (violation of technology), the recognition by
the defendants of the fact of providing the plaintiff with
this service, as well as the fact that the defendant does
not have a certificate of quality and sanitary opinion.
Satisfying the claim, the court in accordance with Art.
212 GIC of Ukraine assessed the totality of mutually
agreed evidence and noted that they are sufficient to
satisfy the claim for damages, so the appellate court
agreed with the conclusion of the court of first instance,
which did not consider necessary, in this case, the
claim.
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The decision of the Court of Appeal of Vinnytsia
region dated 05.06.2012 left unchanged the decision of
the district court dated 12.04.2012 on satisfaction of the
claim of R.Sh. to a private entrepreneur |.B. on protec-
tion of consumer rights, as the court of first instance
came to a reasonable conclusion on compensation for
damages with the elimination of shortcomings of the
work performed by a third party in the amount of UAH
3,787, because it found that 10.08.2011 the defendant
installed the plaintiff defects. The presence of defects
was confirmed by the conclusion of the forensic con-
struction and technical expertise, according to which
the installation of metal-plastic windows of the balcony
allowed poor performance of works on the installation
of drains, which led to their damage and reduced oper-
ational reliability of structures.

It is necessary to differentiate the scope of the
Central Committee of Ukraine and the Law of Ukraine
«On Consumer Protection» in legal relations regarding
consumer protection.

Part 3 of Art. 698 of the Civil Code distinguishes
the scope of Articles 698-711 of the Civil Code of
Ukraine, which regulate the relationship of retail sale,
on the one hand, and the Law of Ukraine «On Con-
sumer Protection» - on the other. This Law applies to
these legal relations only when they are not regulated
by Articles 688-711 of the Civil Code of Ukraine. As
for Articles 655-697 of the Civil Code, the provisions
of the said Law (Part 3 of Article 698 of the Civil Code
of Ukraine) are mainly applied before them. It should
also be borne in mind that the terms of the retail trade
agreement, which worsen the position of the consumer
in comparison with the Central Committee of Ukraine
and the legislation on consumer protection, are null and
void.

Avrticle 17 of the Law provides for full compensa-
tion for damage to life, health or property of the con-
sumer caused by production, design, prescription and
other defects, regardless of being in a contractual rela-
tionship with the manufacturer (performer, seller) dur-
ing the service life, and if it is not established - within
10 years from the time of manufacture of the goods (ac-
ceptance of work, services).

According to Part 3 of Art. 6 of the current version
of the Law "On Consumer Protection™ requirements for
products for their safety for life, health and property of
the consumer, as well as the environment are set by reg-
ulations. Article 4 of the Law provides for the possibil-
ity of compensation for material and moral damage
caused by products dangerous to human life and health
in cases provided by law.

In accordance with Part 1 of Art. 16 of the Law,
the damage caused to the life, health or property of the
consumer by defective products or products of im-
proper quality, is subject to compensation in full, unless
the law provides for a higher degree of liability. Ac-
cording to Part 4 of this article of the Law, the manu-
facturer (performer) is liable for damage caused to life,
health or property of the consumer, which occurred in
connection with the use of things, materials, equipment,
devices, tools, devices or other means, necessary for the

production of goods, performance of works or provi-
sion of services, regardless of the level of his scientific
and technical knowledge.

In case of damage to the consumer, the norms of
the Central Committee of Ukraine on compensation of
damage specified in subsection 2 of section 111 of book
5 of the Central Committee of Ukraine «Non-
contractual obligations» must be applied by the actions
of third parties.

The decision of the Court of Appeal of Vinnytsia
region from 06.12.2014 left unchanged the decision of
the city court from 19.09.2014 in the case on the claim
of GB to a private enterprise for damages. UAH 2,841
was collected in favor of the plaintiff. pecuniary dam-
age and UAH 100 of non-pecuniary damage, as the
court of first instance found and proceeded from the
fact that during the execution of the contract for the in-
stallation of metal grilles in her apartment the defend-
ant's employees connected the welding machine to the
switchboard, for which the employees of REM energy
for the population and accrued losses in the amount of
UAH 2,841 70 kopecks, which the plaintiff paid. The
court referred to Art. 1172, as well as Art. 1191 of the
Civil Code of Ukraine, under which a person who re-
imbursed the damage caused by another person has the
right of recourse (recourse) to the guilty person in the
amount of compensation paid, unless otherwise pro-
vided by law.

The decision of the Court of Appeal of Vinnytsia
region dated 03.10.2013 annulled the decision of the
district court dated 15.06.2013 and refused to satisfy
the claim of OS to the private entrepreneur A. S. on
protection of consumer rights on the grounds that the
damage was caused by the actions of a third party - IB,
in respect of which there is a verdict in a criminal case,
so the appellate court did not agree with the conclusions
of the court of first instance on the application of the
Law of Ukraine consumers ", and proceeded from the
requirements of Articles 1166, 1167 of the Civil Code
of Ukraine, which provide for the establishment of guilt
in causing harm. The court's verdict on 1.B. his guilt
was established. By the decision of the Supreme Court
of Ukraine of January 10, 2014, the decision of the
Court of Appeal of Vinnytsia region of October 3, 2013
was left unchanged.

In case of purchase of goods of improper quality.
Article 8 of the Law stipulates that in case of detection
of defects during the established warranty period, the
consumer, in the manner and terms established by law,
has the right to demand: proportional reduction of the
price; gratuitous elimination of defects of the goods in
a reasonable time; reimbursement of expenses for elim-
ination of defects of the goods. In case of detection dur-
ing the established warranty period of significant de-
fects arising from the fault of the manufacturer of the
goods (seller, executor), or falsification of the goods,
confirmed if necessary by the conclusion of examina-
tion, the consumer, in the order and in the terms estab-
lished by the legislation. parties to the rules or contract,
has the right to choose from the seller or manufacturer:
termination of the contract and refund of the amount
paid for the goods; replacement of goods with the same
goods or similar ones, from among the goods available
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at the seller (manufacturer), etc. Thus, the requirement
to terminate the contract and return the amount paid for
the goods, as well as the requirement to replace the pur-
chased goods (works) with defects is possible only in
the case of purchase of goods (works, services) with
significant defects.

In resolving disputes related to consumer protec-
tion claims in the case of the purchase of substandard
goods, the courts made errors in determining whether
there was a significant defect in the goods.

The decision of the Court of Appeal of Vinnytsia
region dated 24.07.2014 annulled the decision of the
district court dated 07.06.2014 in the case on the claim
of OS to LLC on car replacement, a new decision was
issued, which refused to meet the requirements for car
replacement, in particular, because the identified short-
comings are not related to the work carried out by the
defendant free of charge to eliminate the shortcomings
of the plaintiff's car. instance.

It is clear from the case file that the plaintiff filed
a lawsuit to replace the car, as the identified defect of
the car is significant, because it took more than 14 days
to eliminate it, and after its elimination it appeared
again, for reasons beyond the consumer's control. How-
ever, in satisfying the claim, the court of first instance
did not take into account that in accordance with para-
graph 1 of the Procedure for warranty repair (mainte-
nance) or warranty replacement of road vehicles, a sig-
nificant defect is such a defect that makes it impossible
or inadmissible to use the vehicle in one that may pose
a threat to the life of the consumer or other people, or
one that requires a lot of labor and time and which has
manifested itself repeatedly after its elimination. The
court did not take into account that immediately after
identifying the defect of the goods, the plaintiff, as a
way to protect their violated rights, chose free elimina-
tion of defects, and in fact the defect was eliminated in
four days, which did not involve large labor and time
costs. were related to those works that were carried out
by the defendant free of charge to eliminate the short-
comings of the plaintiff's car. That is, the court was not
provided with evidence that after the warranty free re-
pair of the plaintiff's car, the same shortcomings oc-
curred, which had already been eliminated by the de-
fendant. Therefore, the appellate court came to the con-
clusion that the court of first instance had no grounds to
satisfy the claim for imposing on the defendant the ob-
ligation to replace the car, and refused to satisfy the
claim for replacement of the car.

The decision of the Court of Appeal of Vinnytsia
region from 13.08.2014 canceled the decision of the
city court from 07.06.2014 in the case on the claim of
L.K. to the private entrepreneur O.Sh. on protection of
consumer rights and satisfied the claim for termination
of the contract of sale, because, refusing to satisfy the
claim, the court of first instance erroneously concluded
that the existing shortcoming is not significant and it
was eliminated at the expense of the defendant - despite
the fact that the goods to a similar one (the plaintiff's
claim to the occurrence of a dispute in court) without
the consent of the consumer replaced the selections,
which did not correspond to the factory and differed

significantly from them; as the goods became signifi-
cantly different, there was a significant shortcoming de-
fined by the Law.

When resolving disputes, it is necessary to pay at-
tention that in case of detection during the warranty pe-
riod of significant defects arising from the fault of the
manufacturer (seller, executor), or falsification of
goods, confirmed if necessary by the conclusion of the
examination, the consumer has the right to provided for
in Part 1 of Art. 8 of the Law, and in case of its non-
fulfillment to declare other requirement provided by
part 1 of this article, the right to choose one of the ways
of protection of the violated rights provided by the law
belongs to the consumer.

Violation of the terms of the contract for the per-
formance of works (provision of services). According
to Art. 10 of the Law of Ukraine "On Consumer Pro-
tection" the consumer has the right to:

- to refuse the contract on performance of works
(rendering of services) and to demand compensation of
losses if the executor in due time has not started perfor-
mance of obligations under the contract or carries out
work so slowly that to finish it in due time becomes im-
possible (item 1 of item 10 of the Law) );

- in accordance with Part 12 of Art. 10 of the Law
the consumer has the right to refuse the contract on per-
formance of works (rendering of services) without pen-
alties from the executor if after the conclusion of the
contract the executor has informed of obviousness that
works (services), considering their price (cost) and
characteristics or other circumstances , will obviously
not satisfy the interests or requirements of the con-
sumer, or the cost of works (services) may increase sig-
nificantly than could be expected at the time of con-
cluding the contract;

- to terminate the contract, if it becomes obvious
that the work (services) will not be performed due to
the fault of the contractor in accordance with the terms
of the contract, if within the period specified by the con-
sumer deficiencies will not be eliminated by the con-
tractor;

- in case of detection of defects the consumer has
the right to demand gratuitous elimination of defects,
reduction of the price, gratuitous manufacturing of
other thing or repeated performance of works, compen-
sation of losses by own forces or forces of the third
party, realization of other rights provided by the legis-
lation;

- in case of detection of defects the consumer has
the right to demand gratuitous elimination of defects,
reduction of the price, gratuitous manufacturing of
other thing or repeated performance of works, compen-
sation of losses by own forces or forces of the third
party, realization of other rights provided by the legis-
lation;

- in case of detection of significant shortcomings
of performance of works (rendering of services) the
consumer has the right at the choice to demand perfor-
mance of work from the same material of the executor,
or termination of the contract and compensation of
losses. These requirements may be stated within the
terms stipulated by normative legal acts and normative
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documents, terms of the agreement, and in the absence
of such terms - within 10 years.

The right to choose one of the ways of protection
of the violated rights provided by the law belongs to the
consumer and the court has no right to independently
replace one way of protection with another, as it con-
tradicts requirements of Art. 11 GIC of Ukraine.

That is, it should be emphasized that the state pro-
tects the rights of consumers (Article 42 of the Consti-
tution of Ukraine), which is one of the fundamental fea-
tures of modern democratic society and is part of the
protection of human rights.

It is investigated that business entities are respon-
sible for their actions in providing services and per-
forming works.

Every business entity and consumer has the right
to protection of their rights and legitimate interests,
which are protected by: recognition of the presence or
absence of rights; recognition of acts of state authorities
and local self-government bodies, acts of other subjects
that contradict the legislation, infringe the rights and le-
gitimate interests of the business entity or consumers as
completely or partially invalid; recognition of business
agreements as invalid on the grounds provided by law;
restoration of the situation that existed before the vio-
lation of the rights and legitimate interests of business
entities; cessation of actions that violate the right or cre-
ate a threat of its violation; sentencing in kind; dam-
ages; application of penalties; application of opera-
tional and economic sanctions; application of adminis-
trative and economic sanctions; establishment, change
and termination of economic legal relations; in other
ways provided by law (Article 20 of the Commercial
Code of Ukraine).
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Introduction. The processes of globalization and
social transformations have increased the priority of
preserving the environment, and therefore require ur-
gent action by Ukraine. For a long time, the economic
development of the state was accompanied by unbal-
anced exploitation of natural resources, low priority is-
sues of environmental protection, which made it impos-
sible to achieve balanced (sustainable) development
[1].

Legal protection of lands from pollution is an ex-
tremely important issue for our state. It should be ad-
dressed through the introduction of a system of legal
regulation in this area, as well as the definition of effec-
tive measures in the field of ensuring the proper quality
of land for the further development of society and the
preservation of human health.

This is due to the fact that the modern use of land
resources in Ukraine does not meet the requirements of
rational nature management. The state of Ukraine's land
resources is close to critical. According to various cri-
teria, about 20 percent of Ukraine's land is polluted.
More than 150,000 hectares of land have been disturbed
as a result of mining and other activities. The reasons
for this situation are complex and historical precondi-
tions. Special mention should be made of violation of
ecologically balanced ratio between land categories, re-
duction of unique steppe areas, excessive plowing and
violation of natural soil formation process, use of im-
perfect technologies in agriculture, industry, energy,
transport and other sectors of the economy, focus on
short- and medium-term economic benefits, ignoring
the environmental component and the negative conse-
quences in the long run [1]. That is why preserving the
quality of lands and protecting them from pollution is
one of the priorities of state environmental policy. At
the same time, activities to maintain the ecological bal-
ance in the field of land use should be systematic and
based on a system of appropriate legal norms.

Such a process cannot be effectively carried out
without an analysis of current legislation, the essence
of which is to study the relevant regulatory framework
for the regulation of this area of public relations.

The analysis of publications and research on the
problems of protection of the quality of land shows that
a significant contribution to the development of land
protection has been made by such scientists as V.I. An-
dreitsev, H.l. Baliuk, P.F. Kulynych, V.L. Muntian,
V.V. Nosik, N.I. Tytova, M.V. Shulha and many oth-
ers. At the same time, it should be noted that certain
provisions on the legal protection of land from pollu-
tion do not lose their relevance and prospects for further
scientific development and research.

Recently, Ukraine has adopted a humber of legis-
lative acts in the field of land regulation. However, de-
spite the fact that the range of issues that are subject to
legal regulation is gradually expanding and the current
land legislation is being significantly updated, there are
still many gaps in the field of solving the problems of
legal protection of land.

In view of the above, the purpose of this publica-
tion is to implement the legal characteristics of the legal
regulation of relations for the protection of land from
pollution in Ukraine, which would further contribute to
the preparation of proposals for improving legislation
in the field of land protection.

Research results. According to Article 1 of the
Law of Ukraine "On State Control over Land Use and
Protection” [2] land pollution is an accumulation in
soils and groundwater due to anthropogenic exposure
to pesticides and agrochemicals, heavy metals, radio-
nuclides and other substances that exceed the natural
background, which leads to their quantitative or quali-
tative changes.

In dictionary sources, the concept of "pollution” is
defined as the accumulation of substances and organ-
isms in the soil due to anthropogenic impact in such
quantities that reduce the technological, consumer and
sanitary value of cultivated plants and the quality of
other natural objects [3, p. 149]. At the same time, the
physical and chemical properties of the earth are grad-
ually changing, the number of living organisms is de-
creasing, and soil fertility is deteriorating.

In the legal scientific literature, the concept of
"land pollution™ is defined as changes in the qualitative
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and quantitative state of land, which occurred under the
influence of economic activity or other anthropogenic
pressures due to the penetration of pollutants whose
content exceeds the natural background [4, p. 24].
Therefore, lands are considered to be contaminated if
they contain negative quantitative or qualitative
changes that have occurred as a result of economic ac-
tivity or the influence of other factors. The changes may
be due not only to the appearance in the aeration zone
of new harmful substances, which did not exist before,
but also to an increase in the content of substances ex-
ceeding their maximum allowable concentration, which
are characteristic of unpolluted soil or in comparison
with agrochemical passport data. 3.1 Methods for de-
termining the amount of damage caused by pollution
and littering of land resources due to violations of en-
vironmental legislation (as amended by the order of the
Ministry of Environment from 04.04.2007 Ne 149 [5]).

Note that the regulation of relations in the field of
land protection from pollution is carried out at the level
of the Constitution of Ukraine, laws of Ukraine, by-
laws, regulations, acts of local executive bodies and lo-
cal government.

The basis of the legal framework in the field of le-
gal protection of land is the Constitution of Ukraine [6],
which regulates the most important social relations.
Thus, the important national importance of land protec-
tion is emphasized in Art. 14 of the Constitution of
Ukraine, according to which land is the main national
wealth, which is under special protection of the state.
The implementation of this constitutional provision is
carried out through the legal institution of land protec-
tion.

In addition, draws attention to the provisions of
Part 7 of Article 41 of the Constitution of Ukraine,
which emphasizes the relationship between land use
and environmental imperatives of land use, prohibiting
deterioration of the ecological situation and natural
qualities of land, reflects the importance of land for
man as an ecological and economic category. This
raises the question of further greening of both land pro-
tection legislation and greening of civil society.

The greening of civil society aims to rationalize
the use of nature and environmental protection, ensure
the sustainability of ecological systems and eliminate
global, national and regional environmental threats. At
the same time, the greening of society occurs through
the development of legislation itself, which regulates
the implementation of environmental interests of man
and legal doctrine as an integral part of the implemen-
tation of norms in the history of statehood [7, p. 263].

Given the multifaceted nature of land protection,
in the legal literature, legislation governing relations in
the field of land protection from pollution and damage
is proposed to classify the subject of legal regulation of
certain groups of relations for the protection of quality
land: 1) acts of general (integrated) nature. establish
general requirements for all landowners and land users
in the field of land protection and are aimed at protect-
ing land and its useful properties; 2) acts that contain
norms on the protection of certain categories of land
from pollution and damage; 3) acts, the rules of which

regulate activities that may in some way affect the qual-
ity of land; 4) acts, the norms of which establish the
need to ensure the quality of soils for growing environ-
mentally friendly products; 5) acts that contain legal re-
quirements for the protection of other natural resources,
the quality of which may or does affect the quality of
land [4, p. 66].

In particular, the first group of legislative acts in-
cludes the Law of Ukraine "On Environmental Protec-
tion" [8], the Land Code of Ukraine [9], the Law of
Ukraine "On Land Protection™ [10], the Law of Ukraine
"On State Control over the Use and Protection" lands
"[2].

Legislative acts that contain rules for the protec-
tion of certain categories of land include the Laws of
Ukraine: "On the Nature Reserve Fund of Ukraine"
[11], "On the legal regime of the territory affected by
radioactive contamination due to the Chernoby! disas-
ter" [12], "On resorts "[13] and many others.

Among the legislative acts aimed at regulating ac-
tivities that may in some way affect the quality of land
are the following Laws of Ukraine: "On ensuring the
sanitary and epidemic well-being of the population”
[14], "On pesticides and agrochemicals” [15], "On
waste "[16]," On radioactive waste management "[17],"
On high-risk facilities "[18]," On environmental impact
assessment "[19] and others.

The norms of the laws that establish the need to
ensure the quality of soils for growing environmentally
friendly products include the Laws of Ukraine: "On
Land Reclamation” [20], "On Plant Protection" [21],
"On Pesticides and Agrochemicals" [15], etc.

The basic law in the field of legal protection of
lands is the Law of Ukraine "On Environmental Protec-
tion", the provisions of which provide a list of precau-
tionary measures (in particular, Articles 41, 52-56),
which are aimed at protecting the environment as a
whole and its individual elements, the most important
of which is the earth. Yes, according to Art. 5 of the
Law of Ukraine "On Environmental Protection" land,
along with other natural resources, is one of the objects
of environmental protection. Thus, environmental pro-
tection, including legal, also covers land protection, and
the problems of land protection in their main areas,
principles and means have much in common with solv-
ing environmental problems in general. Therefore, land
can be protected both in combination with other natural
resources (for example, within the territories and ob-
jects of nature reserves) and as a separate component of
the environment. Hence, it is logical to consider land
protection as part of a broader concept - environmental
protection. However, land protection differs from the
general problem of environmental protection, hence
land protection has its own specific features.

The Land Code of Ukraine is a basic source aimed
at regulating land relations. At the same time, the task
of land legislation is to regulate land relations in order
to ensure the right to land of citizens, legal entities, ter-
ritorial communities and the state, the rational use and
protection of land, including protection against pollu-
tion. According to Art. 162 of the Land Code of
Ukraine land protection is a system of legal, organiza-
tional, economic and other measures aimed at rational
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use of land, prevention of unjustified withdrawal of ag-
ricultural and forestry land, protection from harmful an-
thropogenic impact, reproduction and increase of soil
fertility, increase soil fertility, providing a special re-
gime for the use of land for environmental, health, rec-
reational and historical and cultural purposes. The task
of land protection is to ensure the preservation and re-
production of land resources, the ecological value of
natural and acquired qualities of land (Article 163 of
the Land Code of Ukraine).

Analyzing the provisions of the Land Code of
Ukraine on the protection of land from pollution, it is
worth paying attention to the content of Chapter 27 (Ar-
ticles 169-170), which regulates the general principles
of use of man-made contaminated land. In particular, to
such lands Art. 169 of the Land Code of Ukraine refers
to lands that are polluted as a result of human economic
activity, which has led to land degradation and its neg-
ative impact on the environment and human health.
Man-made contaminated lands include lands dangerous
for radiation and radioactively contaminated, lands
contaminated with heavy metals, other chemical ele-
ments, etc. When using man-made contaminated lands
take into account the peculiarities of their use.

We draw attention to the fact that it is not only
about protecting lands from pollution, but also about
protecting the health of people who live on these lands
and consume agricultural products grown on them.
Therefore, the legal protection of land from pollution
covers such an object of protection as human life and
health, as the state of the land affects the human envi-
ronment and, accordingly, his life and health. In partic-
ular, man-caused contamination of agricultural land,
which does not provide products that meet the estab-
lished requirements (norms, rules, regulations), are
subject to withdrawal from agricultural circulation and
conservation (Article 170 of the Land Code of
Ukraine).

In addition, it should be noted that the establish-
ment of protection obligations of landowners and land
users should in fact be considered as a component of
land protection from pollution. Yes, in accordance with
Art. 91 of the Land Code of Ukraine, land owners are
obliged to: ensure the use of land for its intended pur-
pose; comply with the requirements of environmental
legislation; not to violate the rights of owners of adja-
cent land plots and land users; increase soil fertility and
preserve other useful properties of the earth and others.
According to Art. 96 of the Land Code of Ukraine, land
users are obliged to: ensure the use of land for its in-
tended purpose and at its own expense to restore it in
case of illegal change of its relief, except in cases of
illegal change of relief by the owner of such land; com-
ply with the rules of good neighborliness and re-
strictions related to the establishment of land easements
and protection zones and other requirements.

The Law of Ukraine "On Land Protection™ was
adopted in order to implement the provisions of the
Land Code of Ukraine. In accordance with Art. 3 of this
Law, the legal protection of land is based on the follow-
ing basic principles: ensuring the protection of land as
the main national wealth of the Ukrainian people; pri-
ority of ecological safety requirements in the use of

land as a spatial basis, natural resource and main means
of production; compensation for damages caused by vi-
olation of the legislation of Ukraine on land protection;
rationing and systematic limitation of the impact of
economic activity on land resources; combination of
measures of economic stimulation and legal responsi-
bility in the field of protection of quality of lands; pub-
licity in resolving issues related to land protection, use
of funds from the State Budget of Ukraine and local
budgets for land protection, etc.

Also, the Law of Ukraine "On Land Protection"
(Article 22) proposes a system of measures in the field
of land protection, which is reduced to the following:
1) a state comprehensive system of observations; 2) de-
velopment of national and regional programs of land
use and protection, land management documentation in
the field of land protection; 3) creation of an ecological
network; 4) implementation of natural-agricultural,
ecological-economic, anti-erosion and other types of
zoning (zoning) of lands; 5) economic incentives for
the implementation of measures for the protection and
use of land and increase soil fertility; 6) standardization
and rationing. At the same time, it should be noted that
the list of land protection measures, including pollu-
tion, is not exhaustive.

In particular, natural-agricultural, ecological-eco-
nomic, anti-erosion and other types of land zoning
(zoning) include: division of lands by purpose taking
into account natural conditions, agrobiological require-
ments of crops, economic development and priority of
environmental safety requirements; establishing re-
quirements for the rational use of land in accordance
with the district (zone); identification of areas in need
of special protection from anthropogenic impact; estab-
lishment within certain zones of the necessary types of
ecological restrictions in the use of lands or soils taking
into account their geomorphological, natural-climatic,
soil, anti-erosion and other features in accordance with
the ecological area (zone) (Article 26 of the Law of
Ukraine "On Land Protection™). Current legislation in
the field of land protection may also provide for other
measures.

We believe that a promising area for the protection
of land from pollution is the enshrinement in the Law
of Ukraine "On Land Protection" of the basic require-
ments for the protection of the quality of land in the
course of economic activity. This is due to the fact that
land pollution is usually due to the negative man-made
impact, which causes changes in the natural properties
of the land, a negative impact on the environment and
human health.

Certain articles of this Law set requirements for
the protection of soil fertility; protection of lands during
land reclamation, in the process of urban planning, the
use of pesticides and agrochemicals, water and forestry,
construction and operation of linear engineering struc-
tures, the use of new technical means and technologies;
protection of lands and soils from pollution by waste,
hazardous substances; protection of health, recrea-
tional, historical and cultural, nature reserve and other
nature protection lands from pollution and spoilage.
The economic basis for land protection actions is the
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legislative consolidation of various sources of funding
for land protection measures (Article 55).

The use of land in agriculture and forestry as the
main means of production determines the use of pesti-
cides and agrochemicals in the production of crop prod-
ucts. Excessive and unregulated use of which can lead
to land pollution, endanger human health and the envi-
ronment. Regulation of land protection in the use of
pesticides and agrochemicals is carried out in accord-
ance with the Law of Ukraine "On Pesticides and Ag-
rochemicals”, which at the legislative level enshrines
the principle of priority of human health and environ-
mental protection over the economic effect of pesti-
cides and agrochemicals.

The ecological direction of this Law is manifested
in the regulation of requirements for transportation,
storage, use, disposal, destruction and disposal of pes-
ticides and agrochemicals, trade in them (Article 11),
as well as the order of application (Article 12)., Outlin-
ing the features of their application (Art. thirteen). This
is primarily due to the fact that the main feature of pes-
ticides is their high biological activity against living or-
ganisms. Therefore, any pesticide is objectively a threat
to the environment in general and to land in particular,
as well as to humans and animals. Given this fact, the
legislator in Art. 18 of the Law of Ukraine "On Pesti-
cides and Agrochemicals™ outlines the quality require-
ments for the safety criteria of agricultural raw materi-
als and food products, which, in turn, are grown on land
of a certain quality.

Legal requirements for the protection of land from
pollution include the provisions of the Law of Ukraine
"On Waste". The need for legal protection of land from
waste pollution is due to the fact that recently the vol-
ume of waste accumulation has become significant -
they are estimated at tens of billions of tons.

The problem of waste management is important
and is key to solving the strategic objectives of state
environmental policy, taking into account the European
position on waste management. To this end, the order
of the Cabinet of Ministers of Ukraine of November 8,
2017 Ne 820-r approved the National Waste Manage-
ment Strategy of Ukraine until 2030 [22], which is
based on the provisions of: Framework Directive Ne
2008/98 / EU of the European Parliament and of the
Council of 19 November 2008 "On waste and repeal of
certain directives"; Council Directive 1993/31 / EC of
26 April 1996 on the landfill of waste; Directive Ne
2006/21 | EC of the European Parliament and of the
Council of 15 March 2006 on the management of waste
from extractive industries and amending Directive
2004/35 / EC; Directive 94/62 / EC of the European
Parliament and of the Council of 20 December 1994 on
packaging and packaging waste; Directive 2012/19 /
EU of the European Parliament and of the Council of 4
July 2012 on waste electrical and electronic equipment
(WEEE) and others. Therefore, legal documents on the
legal regulation of relations in the field of waste man-
agement should be based on the principles and provi-
sions of European legislation.

As part of the requirements for the protection of
land from pollution, the Law of Ukraine "On Waste"
imposes on enterprises, institutions and organizations

certain responsibilities in the field of waste manage-
ment: to prevent the generation and reduce the amount
of waste; to ensure complete collection, proper storage
and prevention of reduction and spoilage of waste that
has resource value and is subject to disposal; prevent
the storage and disposal of waste in unauthorized places
or facilities, etc.

Note that the current trend of development of legal
regulation of waste involves the unification of the basic
term "waste" with subsequent internal differentiation of
individual concepts. Terminological unification is the
refusal to search for a universal concept of waste, which
could cover all components of this dynamic category,
by identifying and normative consolidation of only the
main characteristics: 1) external form (objects, materi-
als or substances); 2) the impossibility of using them
for their original purpose or further use at the place of
formation; 3) the obligation to take certain actions for
their reuse, processing, disposal or disposal [7, p. 99].
That is why, from our point of view, for greater effec-
tiveness of Ukrainian legislation in the field of waste
management it is necessary: first, to establish different
legal regimes for different types of waste, for example:
household, industrial, agricultural, etc. Secondly, the
legislator should provide in the regulations more severe
sanctions for violations of legislation in the field of
waste management. For example, by increasing the size
of fines, termination of the offender, and so on.

Among the legislative acts regulating the issues of
legal protection of lands from pollution and spoilage,
the Law of Ukraine “On the Legal Regime of the Ter-
ritory Suffered from Radioactive Contamination as a
Result of the Chornobyl Accident” should be identified.
It is in this legislative act that the concepts of "radia-
tion-hazardous" and "radioactive contamination” of
land are revealed (Articles 2-4). In particular, lands
where it is impossible for the population to continue
living, obtaining agricultural and other products, food-
stuffs that meet national and internationally acceptable
levels of radioactive substances, or lands that are inap-
propriate to use under environmental conditions are
considered radioactive. In turn, radioactively contami-
nated lands are those that require radiation protection
measures and other special interventions aimed at lim-
iting the additional exposure caused by the Chernobyl
disaster and ensuring normal economic activity.

The positive aspect of this legislative act, in our
opinion, is the fact that the issues of legal protection of
radiation-contaminated lands are currently more regu-
lated in a special law. Note that not only the Law of
Ukraine "On the legal regime of the territory affected
by radioactive contamination as a result of the Cherno-
byl disaster" defines the categories of land that are ra-
dioactively contaminated. Such lands are also equated
to lands provided for the location of nuclear installa-
tions and facilities in accordance with Art. 37 of the
Law of Ukraine "On the use of nuclear energy and ra-
diation safety", as well as land plots on which radioac-
tive waste storage facilities are located and facilities in-
tended for radioactive waste management under Art. 25
of the Law of Ukraine "On Radioactive Waste Manage-
ment".
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In the design, operation of new and reconstructed
facilities and structures, the introduction of new equip-
ment and new technologies should be provided and ap-
plied measures for land protection, compliance with en-
vironmental, sanitary and hygienic and other estab-
lished requirements. In a way, such requirements
reproduce the provisions of the Law of Ukraine "On
Ensuring Sanitary and Epidemic Welfare of the Popu-
lation." For example, Art. 22 contains provisions ac-
cording to which the bodies of executive power, local
self-government, enterprises, institutions, organiza-
tions and citizens are obliged to maintain the land plots
and territories provided for use or owned by them in
accordance with the requirements of sanitary norms. In
our opinion, this article of the Law would provide for
the provision that legal entities and citizens are obliged
not only to "maintain” but also to "use" the land plots
provided to them in accordance with the requirements
of sanitary norms. At the same time, the analysis of the
negative impact on the quality of land and the effective-
ness of the envisaged measures for land protection
should be carried out on the basis of an environmental
impact assessment. Therefore, the provisions of the
Law of Ukraine "On Environmental Impact Assess-
ment" are important for the legal regulation of land pro-
tection from pollution.

Environmental impacts are any consequences for
the safety of human life and health, flora, fauna, biodi-
versity, soil, air, water, climate, landscape, natural ar-
eas and objects, historical monuments and other mate-
rial objects. or for the combination of these factors, as
well as the consequences for cultural heritage sites or
socio-economic conditions that are the result of
changes in these factors (Article 1 of the Law of
Ukraine "On Environmental Impact Assessment").

It is worth noting that the choice of the path of Eu-
ropean integration and fulfillment of Ukraine's commit-
ments by ratifying the Association Agreement with the
European Union necessitates focusing on the imple-
mentation of the European model of environmental im-
pact assessment, as well as the development and im-
provement of environmental legislation. compliance,
including the approximation of Ukrainian legislation to
the EU acquis. In particular, Directive 2011/92 / EU of
the European Parliament and of the Council of 13 De-
cember 2011 on the assessment of the effects of certain
public and private projects on the environment (as
amended by Directive 2014/52 / EC of the European
Parliament and of the Council of 16 April 2014) sets
out requirements regarding the environmental impact
assessment of public and private projects, which can
cause any negative consequences for the safety of the
environment, its individual elements and human life
[23, p. 163].

At the same time, an important scientific basis for
achieving the goals of legal regulation in the field of
environmental impact assessment is the principle of re-
liability of information. This principle is based on the
provisions of Part 1 of Art. 6 of the Law of Ukraine "On
Environmental Impact Assessment”, namely: the busi-
ness entity provides for the preparation of a report on
environmental impact assessment and is responsible for
the accuracy of the information provided in the report

in accordance with the law. Thus, environmental im-
pact assessment is an organizational and legal impact
on public relations in the field of nature management
and environmental safety and aims to make an in-
formed, environmentally sound decision to carry out
planned activities that may have a significant impact on
the environment, in order to exclude or limit negative
impact on the environment, prevention of emergencies
of man-made and natural nature, as well as prevention
of environmental damage [23, p. 166-167].

Of great importance for the protection of land
from pollution is the implementation of soil protection
means of land protection, one of which is land reclama-
tion. Legal principles of regulation of public relations
arising in the process of land reclamation, use of re-
claimed land and reclamation systems, and the powers
of executive authorities and local governments in the
field of land reclamation are defined in the Law of
Ukraine "On Land Reclamation™, which aims to ensure
environmental safety reclaimed systems. The law states
that land reclamation is a set of hydraulic and other rec-
lamation tools that are carried out to regulate water,
heat, air and nutrient regime of soils, storage and in-
crease their fertility, as well as the formation of ecolog-
ically balanced, rational land structure. This specific le-
gal definition of land reclamation emphasizes the im-
portance of legal protection and conservation of land
resources.

Also a component of the legal regulation of land
protection from pollution are legal requirements for the
protection of other natural resources, the quality of
which may or does affect the quality of land, that it is
about natural resource legislation. However, according
to Part 2 of Art. 3 of the Land Code of Ukraine, land
relations arising from the use of subsoil, forests, waters,
as well as flora and fauna, atmospheric air, are gov-
erned by the Land Code of Ukraine, regulations on sub-
soil, forests, water, flora and fauna, atmospheric air, if
they do not contradict the Land Code of Ukraine. Thus,
the Land Code of Ukraine has priority in regulating
land relations related to the legal protection of land
from pollution, in relation to other legislation.

Legal liability for violation of land protection leg-
islation should be considered a component of legal pro-
tection of land from pollution.

It should be noted that liability for environmental
offenses is related to general law enforcement issues,
that it has the basic features and principles that charac-
terize legal liability in general. At the same time, legal
liability in the environmental sphere has its own specif-
ics, which is determined by the peculiarities of the en-
vironmental offense as a mandatory basis for the appli-
cation of sanctions to violators of environmental legis-
lation. It should be noted that such features stem from
the specifics of the rational use of natural resources, en-
vironmental protection and environmental safety [24, p.
8].

According to the current legislation of Ukraine,
citizens and legal entities are subject to disciplinary,
civil, administrative or criminal liability for violations
of land protection legislation.
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Thus, the peculiarities of civil liability in the field
of land protection can be traced in the order of deter-
mining the amount of damage caused by violation of
the legislation on land protection, which is established
by special regulations.

In particular, the Methodology for determining the
amount of damage caused by pollution and littering of
land resources due to violations of environmental leg-
islation (as amended by the order of the Ministry of En-
vironment of March 4, 2007 Ne 149) [25] establishes
the procedure for calculating the amount of compensa-
tion for legal entities and citizens. activities due to pol-
lution of lands with chemicals, their pollution with in-
dustrial, household and other wastes.

Resolution of the Cabinet of Ministers of Ukraine
of July 25,2007 Ne 963 [26] approved the Methodology
for determining the amount of damage caused by unau-
thorized occupation of land, use of land for other pur-
poses, removal of soil (fertile soil layer) without special
permission - declarative provisions for reclamation
works.

In addition, in accordance with the requirements
of Part 2 of Art. 157 of the Land Code of Ukraine by
the Resolution of the Cabinet of Ministers of Ukraine
of December 17, 2008 Ne 1098 "On determining the
amount of damage caused by failure to rehabilitate dis-
turbed lands" [27] provides for the calculation of losses
caused by changes in relief structure, environmental
soils and parent rocks and in the hydrological regime of
lands.

EU legislation addresses the compensation of en-
vironmental damage set out in Directive 2004/35 / EC
of the European Parliament and of the Council of 21
April 2004 on environmental liability for the preven-
tion and response to environmental damage [28].

A fundamental principle of this Directive is that a
person exercising managerial rights and whose activi-
ties cause damage to the environment or a real threat of
such damage must be financially responsible in order to
encourage the persons concerned to take measures and
apply practices to minimize the risks of harm to the en-
vironment and thus reducing their level of financial re-
sponsibility. In implementing such provisions, the rele-
vant recommendations on the benefits of establishing
this type of liability are taken into account, which in-
clude: 1) damage prevention; whereas compensation
can be significant, operators will try to avoid environ-
mentally hazardous economic actions that could in-
crease the cost of doing business; 2) a rapid response to
minimize environmental damage, and because respon-
sible operators know from the outset that they must pay
compensation, they will always have an incentive to re-
spond quickly to the incident and minimize the damage;
3) prompt payment of compensation. In this case, vic-
tims and defendants will receive compensation faster,
because under strict liability systems it is much less
likely that a potential plaintiff will need to establish a
link between the action and the damage [29, p. 49-50].

One of the characteristic features of administrative
responsibility in the field of land protection is that it is
applied by authorized bodies and officials, that it for
administrative responsibility a characteristic feature is
the existence of a system of administrative jurisdiction.

These bodies and officials are subjects of executive
power. Thus, according to Art. 7 of the Code of Ukraine
on Administrative Offenses [30] authorized bodies and
officials apply measures of administrative influence
within their competence and in strict accordance with
the law.

Criminal liability for violation of land protection
legislation occurs in the event of actions that encroach
on the established procedure for land use and protection
and represent a public danger. Among the socially dan-
gerous acts in the field of protection of the quality of
land, the commission of which entails the application
of criminal liability, the Criminal Code of Ukraine [31]
includes pollution or damage to land (Article 239),
wasteful use of land (Article 254). Yes, Art. 239 of the
Criminal Code of Ukraine provides for criminal liabil-
ity for pollution or damage to land by substances, waste
or other materials harmful to life, human health or the
environment, as a result of violation of special rules, if
it endangered life, human health or the environment,
and also if it has caused the death of people, their mass
illness or other serious consequences.

Conclusion.

Legal protection of land is an important compo-
nent of land relations and is due to the existence of a
system of measures aimed at ensuring the rational use
of land, restoration, reproduction of land and soil and
compliance with law and order in the field of land use.
Thus, the above allows us to conclude that it is neces-
sary to further develop legislation on land protection,
which is due to the following:

1) taking into account the importance of land as
the main element of the ecological system, the prob-
lems of protection of the quality of land require further
greening of land law;

2) taking into account the principles of scienti-
ficity, equality and national interests, the main direc-
tions of rational and environmentally sound use of land,
as well as areas of their protection require development
and justification depending on the characteristics of the
relevant category of land;

3) harmonization and improvement of land protec-
tion legislation and economic mechanism for land use
regulation are required;

4) in the systematization of land protection legis-
lation, the consolidation of regulations governing the
prevention of land pollution should be important by: in-
creasing the safety of technologies related to the dis-
posal and disposal of radioactive, toxic, industrial and
household waste; prevention and elimination of the
consequences of radioactive contamination; introduc-
tion of environmentally friendly technologies; rational
use of land resources and ensuring environmentally
safe living conditions.
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CURRENT ISSUE OF INTERACTION OF JUSTICE BODIES AND CIVIL SOCIETY IN THE
CONDITIONS OF DEVELOPING THE RULE OF LAW

Anomauis.

Y cmammi asmop poszensdae akmyanvhe numanHs, wo CmMocyemuvcs npooiemMu 3aeMo0ii 0p2anie npagocy-
0051 [ 2POMAOSHCLKO20 CYCRIIbCMBA HA CYYACHOMY emani po3eumky npasosoi oepoicasu. Aemop npuxooums 00
BUCHOBKY, WO HAO38UUALIHY POJIb 8 YMEOPEHHI NPAB08OI 0epaicasu 8i0iepae epoMAadsiHCbKe CYCRIIbCMBO MA OP2aHU
npagocyoosi, siKi NOGUHHI 83AEMOOISIMU OOUH 3 OOHUM.

Abstract.

In the article, the author examines a topical issue related to the problem of interaction between the judiciary
and civil society at the present stage of development of the rule of law. The author comes to the conclusion that an
extraordinary role in the formation of legal statehood is played by civil society and the judiciary, which must
interact with each other. The society controls the judicial power thanks to the legislatively enshrined possibilities,
thereby preventing the latter from becoming self-willed.

Kniouosi cnosa: cycninbemaeo, 2pomadsinu, 0epacasa, npaso, 2ACHiCmsy, cy008Ull npoyec, cyo0oee 3acioants,
Cyo0s, Hapoo, NPAasoCyo0si, NPUCSICHI 3acidamei, cycnitbemeo, Koncmumyyis, eepxosencmeo npasa, npugier.
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Constitution, rule of law, privileges.

B ymoBax po30ynoBU CydacHOI JE€MOKpaTHYHOI
NpaBoOBOi JiepKaBU TPOMAISHCHKE CYCIIUJIBCTBO Mae
B3aEMOJIISATH 3 opraHamy npasocynns. CycIiiabCcTBO B
IIbOMY 3B’SI3KY BUCTYIIA€ 3aMI001>KHUKOM, KOHTPOJIIOIO-
YUM MEXaHi3MOM.

KoHTpob TpoMaIcCbKOCTI MOKIIMBHH JIMIIE 32 Ha-
SIBHOCTI TJIACHOCTI Ta BiIKPUTOCTi CYZOBOTO IPOLECY,
MOXIIMBOCTI MPOBEJICHHSI B 3aJli CyJOBOTO 3aciJjaHHs;
aypio-3amucy, $oto - i Bijieo-3HOMKH 3 BUKOPHCTaH-
HSIM [TOPTATUBHUX BiJICO - T Ay II0-TEXHIYHUX 3aCO0iB;
(hYHKIIIOHYBaHHIO MEXaHI3My BIZIBOIY CY/IiB 3a iHIIIi-
aTHBOIO YYaCHUKIB CyJIOBOTO NpolLiecy abo caMux cy/i-
JIB; ydacTi Hapoay B 3JiHCHEHHI HPaBOCYAJS uyepe3
MIPUCSHKHUX 3aCiAaTelNiB; ydacTi Hapoxy B (pOpMyBaHHI
CYIUTIBCBKOTO KOPITyCY IIJISXOM HagaHHS iH(QOpMaril
npo cynaiB abo KaHAWAATIB Ha mocany cyani. CymoBa
BJIaZla Ma€ JOTPUMYBATHUCh BHIIEHABEJICHUX IPUHIIN-
iB, 3aBASKH YoMy OyJe CTBOPEHO MIIHY CYCHUJIbHY
JIOBipy 3 OOKy cycrinbcTBa. OfHaK i CyCHIILCTBO Ma€e
00O0B’sI3KM Tiepe]l OpraHamMy IPaBOCYALs, a caMe: He
31iHCHIOBAaTH HE3aKOHHE BTPYYaHHS B 3BEPIIEHHI Ipa-
BOCYAS Ta yTPUMYBATHCS BiJl [iif, 110 TiIpUBaIOTH He-
3IEXKHICTH CYI0BOT BIIaJIH.

BiamosigHo o cratti 129 Koncrutymii Ykpainu,
CYZIS, 311HCHIOIOUH ITPAaBOCY /IS, € HE3aJIE)KHUM Ta Ke-
PY€EThCS BEpXOBEHCTBOM IIpaBa, a 3a crarrero 126 3a-
KpIMJIeHO Te, 1110 BIUIMB HA CY/II0 B OyAb-sIKHid c11oci0
3a00POHSETHCS.

Koncyneratueaa Paga €Bporeiicbkux cyaiB He-
OJTHOPA30BO HAroJIONIyBaJla Ha BaXKJIMBOCTI HE3aJIeK-
HOCTI cymoBoi Bmamu. 3okpema, y BucHoBky Ne 1
(2001) KoHCynbTaTHBHOI pagy €BPONEHCHKUX CYIIIB
st Komitety MinicTpiB Pagu €Bponu nipo cTanmaptu
HE3aJIe)KHOCTI CYJIOBHX OpraHiB Ta HE3MiHIOBaHICTh

CYJUIIB 3aKpIIUICHO HACTYITHE: HE3aJCKHICTh CYI0BOI
BJIaJIH € TOJIOBHOIO YMOBOIO 320€31I€YCHHS BEpXOBEHC-
TBa IIPaBa Ta OCHOBOIIOJIOKHOFO TaPAHTIEO CIIPABETH-
BOTO CYZOBOT'O PO3TIIIAY; HE3AICKHICTh CYMHIB € Tpe-
pOTaTHBOIO YW TPUBLICEM, IO HANAETHCS HE HA KO-
PUCTB BIIACHHX IHTEpPECIB CyIUiB, a Ha KOPHCTh
3a0e3neueHHsT BEPXOBEHCTBAa 3aKOHY Ta B IHTepecax
THX 0Ci0, 110 MOKJIAJAI0Th HAIK0 HAa MPABOCYIIs; HE-
3aJIeXKHICTh Ma€ OYTH SIK I0JI0 CYCIJIbCTBA B IILJIOMY,
TaK 1 M10JI0 KOHKPETHUX CTOPiH y Oyb-AKili crpasi, y
SIKii Cy//Ii TOBUHHI BUHECTH CBOE PIIICHHS; HE3aIeK-
HICTB CYJI0BOT BJIa/Ii O3HAYAE [TOBHY HEYMEPEHKECHICTh
3 OOKy CyAiB (HaNpHUKIaJ, IIPH OTOJIOUICHH] CyIOBUX
PIIIEHB MO0 CTOPIH Y CYIOBOMY PO3TIISAL CYIi Ma-
0T OyTH 0€3CTOPOHHIMH, BUTBHHUMH Bill OYIb-SKHX
3B'SI3KiB, IPUXIWIHHOCTI YH YIIEPEIKCHHS, 110 BILTHBAE
ab0 MoKe crpuiiMaTHCS SIK Take, [0 BIUIMBAE, HA 3/1a-
THICTh CYZAJIi IpUHMaTH HEe3aJICXKHI pilIeHH); He3aje-
XKHICTh CYZIOBOI BJIa/IM TOBUHHA TapaHTyBaTUCS HaIliO-
HAJIbHUMH CTaH/IApPTaMU Ha MaKCUMAaJIbHO MOXIIMBOMY
BHCOKOMY PiBHI.

OTxe, nepKaBU MalOTh BKIIIOYATH KOHIIETIIIIO He-
3aJIeXKHOCTI CyI0BO1 BIaau ab0 B CBOT KOHCTHTYIIi1, 200
B OCHOBHI IIPUHIIMITH, BU3HAHI B KpaiHax, Y SKUX HEMAE
IIMCaHOI KOHCTHTYIII1, ajle Jie 1oBara 710 He3aJIeXHOCTI
CYZOBOI BJIa/IN TapaHTYETHCSI OAraTOBIKOBOIO KYJIBTY-
poro i Tpaaumiero. TakuM 9UHOM, CYIJI MOXKYTh 3/TiH-
CHIOBaTH CBOIO NPOQECiiHy IisIBHICT CIIPABEIINBO
Ta €PEKTUBHO JIMIIE TOJi, KOJIU BOHU € HEe3aJIC)KHUMHU
Ta BiIYYBaIOTh ce0OC 3aXUICHUMH 3 OOKY JICPKABH.

IcHytOTh A€sIKi BTpYYaHHS B 3M1MICHEHHS TPaBOCY-
151 BueHi mpaBo3HaBIli BUAUISAIOTh HACTYITHI CIIOCOOH
BIUTMBY: YCHI ITOTPO3M; TIOAaHHS O€3ITiICTABHUX BiJBO-
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niB; myOikarii HeraTuBHOTO XapakTtepy B 3MI Ta co-
MiaTbHUX MEpeXax; Bile0o-CIOKEeTH Ha TeleOadeHHi;
03a-TpolecyatbHi 3BepHEHHS YYaCHUKIB; 3BEpHEHHS
JI0 IPAaBOOXOPOHHUX OPTaHiB i3 3asiBaMU PO BUYNHEHHS
3JI0YMHY CYJUICI0; TOIIKO/DKEHHsT abo BHMKpaJIeHHS
MaitHa cyani; tenedonHi a3BiHkd Ta CMC mnoBigom-
JICHHSI, TTOBIJOMJICHHSI B MECEH/Kepax i3 BKa3iBKaMH
I10J10 PO3IJISIY CIIPaBH, MOTPO3aMH; HAJACHIIAHHS Jie-
MyTaTCHKUX 3BEPHEHb.

Mo>kHa 3a3Ha9UTH, IO i Yac Po30yIOBH MPaBo-
BOI AeprKaBH BCE JK TAKM BUIIAAKHU II0JI0 TUCKY HA CYA-
IiB B YKpaiHi MatoTe Micre. 3a maHuMH OQiliifHOTO
caitry Bumoi Panu [IpaBocynns, y 2020 pori 1o HEX
Hajiinuio 341 nmoBigOMIICHHS PO BTpy4YaHHs B pode-
CifiHy JISUTBHICTB CYAIIB IIOAO 3MIHCHEHHS MPaBOCY-
JUIsl, IPO BUMHEHHS i, 110 MOPYIIYIOTh IapaHTii He-
3aJIeXKHOCTI Cy/1iB 200 MiIPHUBAIOTh aBTOPUTET MPABO-
cymas. Y 2019 porni Takux moBigoMiieHs 0yio 450.

Brpyuanns B npodeciiiny qisUIbHICTb CYAIB SIBHO
MiApuBae He3aJIeKHICTh cynoBoi Brmaan. Cyami, 3a3Ha-
09N THUCKY, 00SAThcA 3a cebe Ta 3a CBOIX OJHM3BKUX.
BoHr MOXyYTh CTaBaTH yHepeKEHHMHU Ta OTOJOIIY-
BaTH HECIIPAaBEUINBI PIMICHHs, IO, 3BiCHO, HEIOITyC-
THUMO B TIPaBOBIi AeprkaBi. ToMy rpoMansHChKE CYCITi-
JBCTBO Ma€ YTPUMYBATHCS Bifl MOTPOXKYIOYOTO HATH-
CKY Ha CYJIB.

3a crarrero 376 Kpuminanaeaoro Kogekcy Ykpa-
THY, BTpy4YaHHs B Oyab-sKiit GpopMi B TisIBHICTD CYAI
3 METOI0 IEPEIIKOJUTH BUKOHAHHIO HUM CITY)KOOBHX
000B’sI3KiB 200 JOOHUTHCSI BHHECEHHSI HETIPAaBOCY THOTO
pillIeHHs KapaeThes mrpadoM BiJ OIHIET THCSUI O YO-
THUPBOX TUCIY HEOTIOJaTKOBYBaHUX MIHIMYMIB IOXO/IiB
rpoMazssH abo BHIPAaBHUMH poOOTaMH Ha CTPOK IO
JIBOX POKIB, a00 apeImToM Ha CTPOK JIO IIECTH MiCSAIIiB.

Takox mependayeHo KpUMiHAIBHY BiIIIOBiTaIh-
HICTB 3a morpo3y mozo cyqui. Y crarri 377 KK Ykpa-
{HM 3a3Ha4YeHo, 10 TOrpo3a BOMBCTBOM, HACHIILCTBOM
a00 3HMIICHHSIM Y NOIIKO/KEHHSIM MaifHa 110710 Cy-
JUli, HAPOJIHOTO 3acifaTelisi 4u MPUCSHKHOTO, a TaKOX
1110710 X OJNM3BKUX POANUIB Yy 3B'I3KY 3 iX JIisUIBHICTIO,
MOB'SI3aHOI0 13 3AICHEHHSIM MPaBOCYAIs, KapaeThCs
BUIIPABHUMH POOOTaMH Ha CTPOK JI0 JIBOX POKIB abo
apermToM Ha CTPOK JIO IIeCTH MicAliB, abo oOMexeH-
HSIM BOJIi Ha CTPOK JIO TPHOX POKiB, a00 030aBICHHAM
BOJIi Ha TOW CaMHH CTPOK.

VY nepwiii crarti Koncturynii Ykpainn 3a3na-
YeHO, 110 YKpaiHa € NpaBoOBOIO AepkKaBolo. Sk BioMo,
1151 HOpMa Ma€ 3acaJIHMYMH XapakTep 1 0JJHOYacHO BTi-
o€ MeTy — OyTH mpaBoBoio Aepxasoro. [1lo6 mana
MeTa Oyna TOCATHyTa HEOOXiZHO AOTPUMYBATHUCS CBi-
TOBUX CTaHJIAPTiB 010 pO30yI0BH MIPABOBOI IEP>KaBU
Ta npuHIUIIB. Haj3suuaiiHy poss y CTAHOBIIEHHI Ipa-
BOBOI JIep)KaBHOCTI Bifirpae TPOMaASHChKE CYCIUIBC-
TBO Ta OpraHW NPaBOCYIS, SIKI MAarOTh B3a€MOIISTH
onHe 3 oqHUM. CyCHiIbCTBO KOHTPOJIIOE 3aB/ISIKH 3aK0-
HOZIaBYO 3aKPIIUICHUM MOXJIMBOCTSIM CYJOBY BIIaiy,

THM CcaM€ HE Iar04M OCTaHHIN CTaTH CBaBUILHOIO. Bo-
JHOYAC, TPOMAISHU MAlOTh YTPUMYBATHCS BiJ Oyab-
SIKMX HE3aKOHHHUX i, 0 CIIPUYUHSIOTH IIKOY CYI0-
Bill BIajl, MiIPUBAIOTh aBTOPUTET MPABOCYJS Ta IMO-
CSraroTh Ha HE3aJEXKHICTh 1 HEYNEePeIXKEHICTh CYIIB.
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Anomauin.

Baoicko nepeoyinumu snauents azpapnoi cpepu onst Yrpainu. Yxpaina 30a6na cragumvcs pooryicmio ceoel
3emai ma npaybogumicmio cgoix noodeu. Marouu nelimogipHi nepcnekmugu, azpapua cghepa Kpainu 0ocums nogi-
JbHO possusacmbest. OOHIEIO 3 HAUROIOBHIWUX NPUYUH € HE3AKIHYEHA azpapHa pepopma, Ka mpueac edice Oinvbuie
nige 20 poxkis. B cynachux ymosax, genuuesna 4acmuta CilbCbKo20Cno0apCbKux mosaposupoOHUKI6 OmpUuMyioms
HeOOCMAamHb0 0epIHCABHY OONOMO2Y, A NOOEeKYOU 83a2aili 3aMUUAOmsbcs be3 Hei. AkmyanbHicms memu, axa 6yoe
docnioxcysamucs y yiti cmammi noaseae 8 HeoOXioHocmi 0icgux pepopm, sAKi 3a0e3neuunu O peairbHy 0epHCaABHY
RIOMPUMKY 0151 6IMYUSHAHUX a2papiis, wo 6 pe3yrbmami npusgede 00 po38UMKY i pOCIY KOHKYPEHMOCHPOMON’C-
HOCMi YKPAiHCbKOI CLIbCbK020CN00apChbKOi NPpOOYKYii K HA BHYMPIWHbOMY, MAK i HA 3068HIUHbOMY PUHKY, d Ma-
KOJIC YCeCmOopOHHbO20 PO3GUMKY CEANCMBA I CilbCbKO20 cocnodapcmea y yinomy. Bsipyem, na axuii éapmo opi-
EHMYBAMUCD, NPONOHYIO 68ANCAMU YCNIWHUL EEPONEUCLKUL 00CBIO.

Memoro naykosoi pobomu € 0ocnioxncenus: i 6i00Ip eghexmueHo20 00C8I0y 0epIHCABHOL NIOMPUMKU CLIbCHKO-
20Cn00apcbKux moeaposupooHuxie y kpainax €sponu.

OcHOBHUM 3a80aHHAM HAYKOBOI poOOMU Ci0 86AAHCAMU CINEOPEHHS YIMKO020 PO3YMIHHS €DONELCLKO20 00C-
810y 0epocasHol NIOMPUMKU CLTbCbKO2OCHOOAPCHKUX MOBAPOSUPOOHUKIB, O0CNIONCEHHS YKPAIHCLK020 00C6i0y
0epaHcagHol NIOMPUMKU CLIbCLKO2OCNOOAPCLKUX MOBAPOBUPOOHUKIB, HA OCHOBI NOZUMUBHO20 00CBI0Y NOYepn-
Hymu ioei 0 maubymuix peghopm azpapuoi cipepu 6 Yrpaini; opiecumayis na ycniwinicms i eghekmusHicms Cilb-
CbK020 20cnooapcmea 6 €6poni.

B npoyeci docniosicennss ma nanucanna pobomu 3a 6U3HAYEHOIO MeMOI0, OYIU BUKOPUCMAHT MAKT Memoou
AK: aHani3 (NoOin Yinoeo Ha CKAA006i Ma ix noenemeHmHue GUEYEHHs), CUHmMe3 (NPOMUNENCHUL AHANI3061, Y3a2aib-
HeHHs1 00CIONCEeHb OKPeMUX eleMeHmI8 y €OUne yine;, mepMiHOA02IYHUL Memoo, Wo nepeobayac euguents icmopii
MepMiHi8 i NO3HAYYBAHUX HUMU NOHAMY, PO3POOKY a0 YMOUHEHHs 3MICMY 1l 00CA2Y NOHAMb, BCIAHOBNEHHS 83d-
€MO38 3Ky i cybopOuHayii nousams, iXub020 Micysi 8 NOHAMIUHOMY anapami meopii, Ha OCHOGI AK0i 6YOyemvCs
00Ci0JHCEHHS;, MEMOO NOPIGHAHHA - WIAXOM NOPIGHAHHS UABNIAEMbCA 3a2albie i 0coOIUse 6 ICMOoPUYHUX ma
THWUX ABUWAX, 00CALAECMbCS NIZHAHHS PI3HUX CIYNEHI8 PO3GUMKY 00HO20 | MO20 JiC ABUWA AOO0 PI3HUX CNIBICHY-
10YUX ABULY.

Y emammi oocnioscyemovca cyuacue cmanoguuge 0epaicaghoi nNiOMpUmMKY CilbCbKO20CNOOAPCHKUX MOBAPO-
8UPOOHUKIG, IT HOpMaMUBHEe 3aKPINIeHHS, d MAKONC €8PONEICLKULL 00C8i0 Ha npuknadi 3 Kpain €eponu, aKi ma-
HOMb PO3GUHEHY aZPapHy cgepy, y MOMY YUCTI 3 PAXYHOK eDeKMUBHOI 0epacagrol niOompumKy azpapiis.

Abstract.

It is difficult to overestimate the importance of the agricultural sector for Ukraine. Ukraine has long been
famous for the fertility of its land and the hard work of its people. With incredible prospects, the country's agri-
cultural sector is developing rather slowly. One of the main reasons is the incomplete agrarian reform, which has
been going on for more than 20 years. In modern conditions, a large part of agricultural producers receive insuf-
ficient state aid, and in some places are left without it at all. The relevance of the topic to be explored in this article
is the need for effective reforms that would provide real state support for domestic farmers, which in turn will lead
to the development and growth of competitiveness of Ukrainian agricultural products in both domestic and foreign
markets, as well as comprehensive development of the peasantry and agriculture in general. | propose to consider
a successful European experience as a model to follow.

The purpose of scientific work is to study and select effective experience of state support of agricultural
producers in European countries.

The main task of scientific work should be considered to create a clear understanding of the European expe-
rience of state support for agricultural producers; study of the Ukrainian experience of state support of agricul-
tural producers; on the basis of positive experience to draw ideas for future reforms of the agricultural sector in
Ukraine; focus on the success and efficiency of agriculture in Europe.

In the process of research and writing work on a particular topic, such methods were used as: analysis
(division of the whole into components and their element-by-element study); synthesis (opposite to analysis, gen-
eralization of research of individual elements into a single whole; terminological method, which involves studying
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the history of terms and concepts denoted by them, developing or clarifying the content and scope of concepts,
establishing the relationship and subordination of concepts, their place in the conceptual apparatus of theory, on
on the basis of which the study is built, the method of comparison - by comparison reveals the general and special
in historical and other phenomena, achieves knowledge of different stages of development of the same phenomenon

or different coexisting phenomena.

The article examines the current state of state support for agricultural producers, its normative consolidation,
as well as European experience on the example of 3 European countries that have a developed agricultural sector,

including through effective state support for farmers.

Knrouosi cnosa: cinbcoke 20cno0apcmeo, semenvhe npaso, azpaphe npaso, 0epircasia NiOMpumMKa, Citbeoc-

N8UPOOHUKU.

Keywords: agriculture, land law, agrarian law, state support, agricultural producers.

Despite the presence of a whole range of eco-
nomic, social and political problems, Ukraine's agricul-
ture is developing rapidly. However, along with the
growth of production, increased exports, foreign ex-
change earnings and tax revenues, the issues of
strengthening the environmental component of agri-
business, increasing its social responsibility, innova-
tion, security, competitiveness in domestic and foreign
markets are becoming more acute. All these aspects
have a common denominator in the formation of a well-
thought-out system of state support for agriculture,
which should be not donor, but stimulating and correc-
tive. However, the current state of legislation in the
field of state support for agriculture demonstrates deep
crisis phenomena of a formal, substantive and imple-
mentation nature. These problems are a logical conse-
quence of the long unsystematic accumulation of unco-
ordinated normative material, caused by the lack of a
clear conceptual vision of the construction of legal reg-
ulation of state support for agriculture in Ukraine. The
need for scientifically sound reform of the legislation
on state support of agriculture in Ukraine is due to the
fact that such support will be most effective only in the
case of systemic legal mechanisms, and this in turn can
be achieved only by building effective systemic legis-
lation. This necessitates a thorough comprehensive
study of the conceptual framework of legal regulation
of state support of agriculture in Ukraine, especially
given the insufficient level of doctrinal elaboration of
this issue in agricultural law, because, despite the active
scientific interest in certain issues of legal regulation of
state support of agriculture, there is an acute shortage
of special monographic studies in which the outlined
issues would be considered comprehensively. These
circumstances explain the choice of the topic of this
study.

For a clear understanding and analysis of the cur-
rent state of state support in this area, we will pay at-
tention and consider several provisions of Ukrainian
law, which provide for such support:

The Law of Ukraine Ne 1877-1V “On State Sup-
port of Agriculture of Ukraine” of June 24, 2004, which
defined the basics of state policy in the budget, credit,
price, regulatory and other spheres of public admin-
istration to stimulate agricultural production and agri-
cultural market development, is decisive. , as well as
ensuring food security.

Article 15 of this Law contains provisions on
budget livestock subsidies, according to which when
planning state budget expenditures for the next year, the

Cabinet of Ministers of Ukraine provides for an item of
expenditure on subsidies to producers of livestock
products. The budget subsidy is provided in order to
maintain the level of effective demand of Ukrainian
consumers of livestock products and to prevent the
emergence of unprofitable Ukrainian producers of such
products. The article states that the objects of this grant
are: The objects of the budget subsidy are: cattle; pigs;
sheep; horses; poultry; rabbits; whole milk of extra,
higher, first and second grades wool sheared; mulberry
silkworm cocoons; natural honey; goats.

Also, Article 13 of the Law provides financial sup-
port to economic entities of the agro-industrial complex
through the mechanism of cheaper loans and compen-
sation of lease payments. Cheapening of loans is car-
ried out in the mode of credit subsidy and consists in
subsidizing part of the fee (interest) for the use of loans
provided by banks in national and foreign currency.
Compensation of leasing payments consists in partial
reimbursement of lease payments paid by economic en-
tities of the agro-industrial complex for purchased ma-
chinery or equipment for the agro-industrial complex
on the terms of financial leasing.

It should be noted that subsidies for agricultural
producers for the purchase of agricultural machinery
are extremely important for farmers. Given the fact that
most small agricultural enterprises, as well as small
family farms do not have significant income from their
activities - there is a need to work with obsolete, some-
times almost unusable agricultural machinery. Subsi-
dies from the state budget for the purchase of machin-
ery to domestic farmers, give the latter the opportunity
to increase their production, increase yields, which in
turn has a positive impact on the situation of the agri-
cultural market and the economy of Ukraine as a whole.

Article 172 of the Law provides for other types of
state support for agricultural producers. Support for ag-
ricultural producers, regardless of the type and volume
of products they produce, can be provided in particular
by: partial budgetary reimbursement of the cost of sown
high-reproductive seeds of agricultural crops; alloca-
tion of budget subsidies per unit of arable land.

It is worth noting that the agricultural sector is one
of the most important for Ukraine. The fertility of our
land has always differed favorably from that of neigh-
boring countries. Thus, in my opinion, the support of
domestic agricultural producers is extremely important.
That is why the Ukrainian legislation contains a number
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of regulations designed to implement an effective agri-
cultural policy and state support for Ukrainian agricul-
tural producers.

For a clear understanding and analysis of the cur-
rent state of state support in this area, we will pay at-
tention and consider several provisions of Ukrainian
law, which provide for such support:

The Law of Ukraine Ne 1877-1V “On State Sup-
port of Agriculture of Ukraine” of June 24, 2004, which
defined the basics of state policy in the budget, credit,
price, regulatory and other spheres of public admin-
istration to stimulate agricultural production and agri-
cultural market development, is decisive. , as well as
ensuring food security.

Article 15 of this Law contains provisions on
budget livestock subsidies, according to which when
planning state budget expenditures for the next year, the
Cabinet of Ministers of Ukraine provides for an item of
expenditure on subsidies to producers of livestock
products. The budget subsidy is provided in order to
maintain the level of effective demand of Ukrainian
consumers of livestock products and to prevent the
emergence of unprofitable Ukrainian producers of such
products. The article states that the objects of this grant
are: The objects of the budget subsidy are: cattle; pigs;
sheep; horses; poultry; rabbits; whole milk of extra,
higher, first and second grades wool sheared; mulberry
silkworm cocoons; natural honey; goats.

Also, Article 13 of the Law provides financial sup-
port to economic entities of the agro-industrial complex
through the mechanism of cheaper loans and compen-
sation of lease payments. Cheapening of loans is car-
ried out in the mode of credit subsidy and consists in
subsidizing part of the fee (interest) for the use of loans
provided by banks in national and foreign currency.
Compensation of leasing payments consists in partial
reimbursement of lease payments paid by economic en-
tities of the agro-industrial complex for purchased ma-
chinery or equipment for the agro-industrial complex
on the terms of financial leasing.

It should be noted that subsidies for agricultural
producers for the purchase of agricultural machinery
are extremely important for farmers. Given the fact that
most small agricultural enterprises, as well as small
family farms do not have significant income from their
activities - there is a need to work with obsolete, some-
times almost unusable agricultural machinery. Subsi-
dies from the state budget for the purchase of machin-
ery to domestic farmers, give the latter the opportunity
to increase their production, increase yields, which in
turn has a positive impact on the situation of the agri-
cultural market and the economy of Ukraine as a whole.

Article 172 of the Law provides for other types of
state support for agricultural producers. Support for ag-
ricultural producers, regardless of the type and volume
of products they produce, can be provided in particular
by: partial budgetary reimbursement of the cost of sown
high-reproductive seeds of agricultural crops; alloca-
tion of budget subsidies per unit of arable land.

It should be noted that high-ranking officials do
not always find enough funds in the state budget to sup-
port farmers in accordance with the law and the real
conditions of modern agricultural production. But it is

worth noting that there are still positive trends in this
area, although not without its pitfalls.

On March 3, 2020, the government adopted a res-
olution on state aid to farmers for 2020 in the form of
compensation of 25% of the cost of purchased agricul-
tural machinery and equipment of Ukrainian produc-
tion. It is noted that according to the budget schedule,
payments are planned to begin in the Il quarter of 2020.
This approach of the government provides for the stim-
ulation of both Ukrainian agricultural production and
domestic agricultural machinery at the same time. In
theory, it sounds good, but it should be noted that do-
mestic agricultural machinery usually loses signifi-
cantly in quality and reliability to foreign counterparts.
Thus, a situation is created when the demand for
Ukrainian agricultural machinery is created artificially,
farmers have to buy them not because of their effi-
ciency and reliability, but because of affordability,
thanks to state support.

Also, the Resolution of the Cabinet of Ministers of
Ukraine of July 6, 2005 Ne 543 “On the Agrarian Fund”
established the Agrarian Fund of Ukraine, which is a
state specialized budgetary institution authorized by the
Cabinet of Ministers to pursue pricing policy in the
agro-industrial sector of Ukraine. The priority task of
the Agrarian Fund is the formation of the state interven-
tion fund of the state stock of certain types of agricul-
tural products, which should guarantee the food secu-
rity of the state. The state intervention fund is replen-
ished through intervention measures, such as wholesale
procurement. Procurement is carried out at prices not
lower than the minimum guaranteed, which provides
agricultural producers with the appropriate level of pro-
duction efficiency.

To create an effective system of state support for
agricultural producers, it is necessary to take into ac-
count the positive experience in this area of foreign
countries.

According to Ukrinform: at the end of last year,
the number of operating farms in Ukraine was almost
34 thousand. But in the overall structure of agricultural
production, their share remains very small - at 6-8% per
year, while in the EU this figure reaches almost 100
percent

Legislative support for state support of agriculture
has been formed throughout the period of Ukraine's in-
dependence and now forms one of the largest normative
entities in agrarian law. Legislation governing state
support for agriculture has the following main features:
1) the existence of a special Law of Ukraine "On State
Support of Agriculture of Ukraine", which has not ac-
quired the features of a codified act; 2) dispersion of
norms on normative legal acts of various branch affili-
ation; 3) significant predominance of bylaws; 4) a sig-
nificant number of shortcomings of a formal, substan-
tive and implementation nature [4, p.2269].

The concept of agricultural activity is also an im-
portant term that is part of the basic concepts of agri-
cultural law and law. As noted in the literature, the
characteristics of agricultural activity have both theo-
retical and practical significance. First, in order to dis-
tinguish agricultural law from other industries. Sec-
ondly, to address issues related to the provision of tax,
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financial, credit, social benefits to agricultural produc-
ers, ie it is important for state support of agriculture. M.
M. Chabanenko came to the conclusion that there are
two approaches to defining the category of "agricultural
activity" [5, p.298]. However, we tend to believe that
scientific approaches to understanding the concept of
agricultural activity have become more. As a result of
the study, we identify the following approaches:

1) Production. M. M. Chabanenko calls it a nar-
row approach, according to which the concept of agri-
cultural activity is limited to the activities of agricul-
tural enterprises, associations and citizens engaged in
land cultivation, production of crop and livestock prod-
ucts. For example, O.V. Gafurova and A.M. Aparov are
inclined to such an understanding of agricultural activ-
ity, first of all as agricultural production;

2) Three-stage. According to this approach, agri-
cultural activity also extends to the processing of agri-
cultural products and their sale. A broad understanding
of agricultural activity is the most popular in domestic
legal science, and is also used in the agricultural law of
other countries.

Today the category "agrosphere” is becoming one
of the novelties of agrarian law. It is seen that the
agrosphere is a complex agrarian-legal category, which
is the basis of the subject of agrarian law and includes
the following elements: a) objects of agrarian relations;
b) a certain range of their subjects; c) the scope of real-
ization of agrarian rights and obligations, and, conse-
quently, the emergence, change and termination of
agrarian legal relations - rural areas, agricultural pro-
duction, etc. O.V. Gafurova concludes that the
agrosphere combines environmental, social and indus-
trial aspects. And the first two should determine the
conditions, directions and volumes of agricultural pro-
duction. Thus, the introduction of the concept of
"agrosphere" in the science of agrarian law, according
to the scientist, should contribute to its further greening,
increasing the role of environmental requirements in
the development of rural areas. The introduction of the
legal category of the agrosphere is an important mile-
stone in science, as it allows to emphasize the insepara-
ble unity of all components of agricultural relations.

Thus, G.S. Kornienko proposes to understand ag-
ribusiness as regulated by agricultural legislation agri-
cultural activities for the production, processing, stor-
age, transportation and sale of agricultural products and
raw materials, logistics of agricultural producers for
profit. In our opinion, this understanding is broad. The
fact is that since business is understood primarily as a
business activity, agribusiness can be paraphrased as
"agricultural commercial activity". We believe that lo-
gistics of agricultural producers is not an agricultural
activity, so it can not be considered agribusiness. That
is, in our opinion, agribusiness should be understood as
a special case of agricultural activity carried out for
commercial purposes.

Today the category "agrosphere" is becoming one
of the novelties of agrarian law. It is seen that the
agrosphere is a complex agrarian-legal category, which
is the basis of the subject of agrarian law and includes
the following elements: a) objects of agrarian relations;

b) a certain range of their subjects; c) the scope of real-
ization of agrarian rights and obligations, and, conse-
quently, the emergence, change and termination of
agrarian legal relations - rural areas, agricultural pro-
duction, etc. O.V. Gafurova concludes that the
agrosphere combines environmental, social and pro-
duction aspects [2, p.59]. And the first two should de-
termine the conditions, directions and volumes of agri-
cultural production. Thus, the introduction of the con-
cept of "agrosphere" in the science of agrarian law,
according to the scientist, should contribute to its fur-
ther greening, increasing the role of environmental re-
quirements in the development of rural areas. The in-
troduction of the legal category of the agrosphere is an
important milestone in science, as it allows to empha-
size the inseparable unity of all components of agricul-
tural relations.

Recently, along with traditional concepts in prac-
tical use, the concept of agribusiness is quite common.
This term is not used in legislation (except for some
policy documents), and therefore its definition and le-
gal boundaries are rather vague. Science is already re-
sponding to the needs of practice and is beginning not
only to introduce the concept of agribusiness into sci-
entific circulation, but also to analyze it as a new legal
category. Thus, G.S. Kornienko proposes to understand
agribusiness as regulated by agricultural legislation ag-
ricultural activities for the production, processing, stor-
age, transportation and sale of agricultural products and
raw materials, logistics of agricultural producers for
profit [3, p.137]. In our opinion, this understanding is
broad. The fact is that since business is understood pri-
marily as a business activity, agribusiness can be para-
phrased as "agricultural commercial activity". We be-
lieve that logistics of agricultural producers is not an
agricultural activity, so it can not be considered agri-
business. That is, in our opinion, agribusiness should be
understood as a special case of agricultural activity car-
ried out for commercial purposes.

Thus, as an intermediate conclusion, we can say
that, in our opinion, the agro-industrial complex should
be presented as industrial and agricultural sectors. Thus
under the last to understand agriculture and agro-
service. In our opinion, agriculture should be equated
with agricultural production, as all other functions (pro-
cessing, sale, etc.) are the sphere of services and works
included in agricultural services.

The experience of foreign countries on the issue of
state support for agriculture should be considered. For
example, Belgium. It is a sovereign state and a federal
constitutional monarchy with a parliamentary system.
Thus, the country is divided into three autonomous re-
gions: Flanders, Wallonia and the Brussels-Capital Re-
gion. In each part of the country agriculture has its own
characteristics. Flanders is the main area of dairy and
meat cattle breeding, flax, tobacco, chicory, fruits, veg-
etables and flowers are also cultivated. Livestock
(sheep and cattle) predominates in the Ardennes. Wheat
and sugar beet crops are widespread on the loamy soils
of the provinces of Hainaut and Brabant. In the vicinity
of large cities - suburban vegetable growing and horti-
culture. The geographical location of the country is also
special, as Belgium is one of the "lowland countries",
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ie a significant amount of land is below sea level (a sim-
ilar situation in the Netherlands). The Belgians have
leading technology and considerable experience in
draining and cultivating lowland areas of the coast.
Such areas are called polders. The level of groundwater
in polders is regulated by drainage devices, often with
machine pumping of water. Polders are highly fertile,
usually processed and well-groomed. Belgium is an
economically developed country, it has a modern de-
veloped agro-industrial complex, although it is mostly
composed of private farms. Despite the development of
the Belgian agro-industrial complex, it is not the lead-
ing sector of the country, and Belgium fully meets the
domestic demand for food, and in some areas exceeds
domestic demand. The Belgian government pursues an
effective agricultural policy through the introduction of
affordable loans for the needs and development of
farms, encourages farmers to introduce the production
of the latest agricultural machinery, as well as the intro-
duction of modern innovative technologies. Thus, the
government invests in the future of the country, be-
cause with the introduction of the latest equipment and
technologies, the Belgian product becomes more com-
petitive in the export market, which in turn brings more
income to both farmers and the state budget through
taxes.

Germany is a democratic federal republic, consist-
ing of 16 federal states. The country has the highest
economic performance in the European Union, in many
areas is a technological leader. More than a third of
Germany is engaged in agriculture. Mainly grown ce-
reals, potatoes, sugar beets, plants from which oil is
produced. Germany is a leading producer of hops,
which produces more than 5.5 thousand beers. In the
south of the country (especially in the valleys of the
Rhine and Weser rivers) grapes are grown. The German
government provides the following support to farmers:
emergency assistance in the form of lifting restrictions
on land withdrawn from production use for growing
fodder crops; may extend land lease agreements or can-
cel fees for land use leased from the state; carries out
advance payments or early payments of state subsidies,
advance payments of state aid in regions unfavorable
for agricultural production; in a situation of national
crisis (which Germany is not currently threatened by)
provides state subsidies to companies at risk of bank-
ruptcy (half - the federal government, the rest - land
budgets). Local authorities may even cancel the land
tax in cases of significant reductions in crop yields. A
significant measure of state support is also a differenti-
ated taxation system. Germany divides farmers into
three categories of taxpayers, depending on income, so
the higher the income - the higher the tax. Favorable
credit conditions are also provided for low-income ag-
ricultural producers. In particular, it should be noted
that in regions with unfavorable climatic conditions, the
state assumes repayment of 5% on the loan, in others -
3%. In this case, the farm's own contribution to such an
investment must be at least 10% of the total amount.
Favorable tax conditions, as well as favorable credit
policy provide the basis for sustainable growth of the
agricultural sector in Germany.

Poland is a parliamentary-presidential republic,
one of Ukraine's closest European neighbors. Poland is
one of the most dynamic economies in the world, while
occupying a very high place in the human development
index. A developed country with an economy with a
high level of income, a very high standard of living,
quality of life, security, quality of education and eco-
nomic freedoms. Most Polish farms do not keep ac-
counts and do not prepare a balance sheet, profit or loss
statement or statistical reports. Under Polish law, only
those farms with an annual income of at least € 1.2 mil-
lion are required to keep accounts. However, some
farms keep accounts on their own initiative, mainly to
report to the owners on the results of their activities. In
Poland, as in Germany, assistance is provided to farm-
ers affected by natural disasters or other external fac-
tors. In addition, farms that have suffered significant
losses due to natural conditions are expected to be eli-
gible for soft loans. In addition, compensation is pro-
vided to farmers whose livestock have contracted infec-
tious diseases (eg African swine fever). A recent inno-
vation for Poles has been the introduction of a law that
allows agricultural producers to trade directly with the
final buyer without hindrance, which will significantly
reduce the oppression of supermarket corporations.

Summing up, we can conclude that Ukrainian leg-
islation contains a number of rules that are designed to
improve the lives of Ukrainian producers, as well as to
promote the development of marketable agricultural
production. Unfortunately, if we compare our agricul-
tural sector with that of European countries, we can
conclude that our state support for agricultural produc-
ers is not effective enough. Ukraine is an extremely fer-
tile land that has long been considered the breadbasket
of Europe. Unfortunately, the current situation of the
agricultural sector does not correspond to this high
rank.

Nevertheless, in my opinion, we have a great fu-
ture, provided that we make efforts to strengthen and
modernize domestic agricultural production. | believe
that we need to start with the creation of a strong do-
mestic agricultural machinery, with government sup-
port. It is a good idea to purchase licenses for the pro-
duction of modern equipment from world leaders such
as Germany, Belgium, Denmark and on this basis to
launch domestic machine builders. Accordingly, it is
also necessary to train qualified personnel who will
have all the necessary tools, knowledge and living
standards to create new Ukrainian agricultural machin-
ery that could compete with foreign counterparts.

In addition, | consider it necessary to stimulate
support for small agricultural producers, such as farms.
With a large number of farms that will prosper with
state support, a competitive market will emerge, with-
out the pressure of agrarian monopolies. It is worth not-
ing that the quality of products directly depends on
competition in the market. Large monopolies that de-
stroy competition often sacrifice the quality of their
products in favor of lower costs. At the same time, in
the presence of healthy competition - the struggle for
the buyer is at the level of the advantage of quality.
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I consider the German experience of introduction
of the differentiated system of the taxation, and also fa-
vorable crediting for farms with low income to be an
excellent example for following. As mentioned above,
in the Federal Republic of Germany, farmers are di-
vided into three categories of taxpayers, depending on
the amount of income. Accordingly, as income in-
creases, so does the size of the tax. As for profitable
lending for small German farmers, it can be said that
this is a direct investment of the government in the fu-
ture development of the agricultural sector, as the de-
velopment of individual small farms leads to overall
growth not only in agriculture but also in the economy
as a whole. In my opinion, Ukraine needs a reform that
would introduce similar tax conditions for agricultural
producers, as well as favorable lending for small-scale
farming. Thus, with a differentiated taxation system,
low-income farmers will be able to retain more income,
as well as on favorable lending terms to buy equipment
and components. In order to implement this reform, it
is necessary to introduce changes to the Tax Code of
Ukraine in the part that covers the taxation of agricul-
tural producers, not only legal entities but also natural
persons-entrepreneurs. It is also necessary to create a
draft law on lending to agricultural producers, the de-
velopment of which should involve not only represent-
atives of agricultural latifundia and market monopolies,
but also small farmers and peasants.

Subject to favorable agrarian tax reform, money
for development will have not only large agrarian lati-
fundia, but also ordinary peasants and farmers, who are
also producers. In addition, with this reform, the agri-
cultural market will become more demonopolized,
given the real opportunities for the growth of small-
scale farming, which in turn, due to increased competi-
tion, will increase the quality of all products.
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Annomauyus:

Tonumuxa 2ocyoapcmea 8 cgpepe 60pbOBL ¢ NPECMYNHOCMBIO NPEdYCMAMPUBAen ONpedeeHHbIl KOMNIEKC
Meponpusimuil, cpedu KOMOPLIX GANCHYIO POb GbINOIHSION MePbl NOTUMUYECKO20, COYUATLHO20, IKOHOMUYE-
CKO20, OP2aHU3AYUOHHO20, NPABOBO2O U KYIbMYPHO-60CHUMAMENbHO20 Xapakmepd. B cucmeme OauHbix mep
onpeoeennoe Mecmo 3anumaem y2oiosHoe Hakazauue. Haxasanue evicmynaem HeoOXOOUMBIM CPEOCHEOM
oxXpamvl 0buecmea om npecmynHolx nocsicamensems. llpuuem epinonnenue smou QYHKYuU 0Cyuecmeisiemcst Kaxk
ROCPEOCMBOM Y2PO3 HAKAZAHUEM, NPEOYCMOMPEHHbIX 6 CAHKYUSX Y20I08HO-NPABOSHIX HOPM, MAK U Henocpeo-
CMBEHHO NYMEM €20 peanusayuu, mo ecmb NPUHYOUMEIbHO20 6030€liCMEUs HA Y, KOMOPbLE Yice CO8ePULUIU
npecmynieHus.

B omoti ces13u 0co6y10 akmyanbHoCcmy 6 Yeasix CO8ePULCHCMEOBAHUS CUCTEMbL Y20N06HbIX HaKkazanuil 6 Ka-
3axcmane npuobpemaem ananu3 3apyoejtCHO20 ONbIMA Pearu3ayul OONOTHUMENbHbIX 6U008 HAKA3AHULL 6 CU-
cmeme yeono8H020 npasd.
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The state policy in the field of combating crime provides for a certain set of measures, among which measures
of a political, social, economic, organizational, legal, cultural and educational nature play an important role. In
the system of these measures, a certain place is occupied by criminal punishment. Punishment is a necessary
means of protecting society from criminal encroachments. Moreover, the performance of this function is carried
out both through threats of punishment provided for in the sanctions of criminal law norms, and directly through
its implementation, that is, forcible influence on persons who have already committed crimes.

In this regard, the analysis of foreign experience in the implementation of additional types of punishment in
the system of criminal law is of particular relevance in order to improve the system of criminal punishments in

Kazakhstan.

Knroueswte cnosa: Haxazanue, npucmynienue, KOH@uckayus, cyo, umpag.
Key words: Punishment, attack, confiscation, court, fine.

[Nomutuka rocynapctsa B cdepe 00pbOBI ¢ mpe-
CTYIHOCTBIO NPEIyCMaTPUBACT OINPENENIECHHBIH KOM-
IUIEKC MEPONPUSATHH, Cpeau KOTOPBIX Ba)KHYIO POJb
BBITIOJTHSIOT MEPHI MOJUTHIECKOT0, COIAAIBHOTO, KO-
HOMHYECKOTO0, OPTraHHU3aIIOHHOT0, IIPABOBOTO U KYJIb-
TYypHO-BOCITUTATENEHOTO XapakTepa. B cucreme man-
HBIX MEp OIpEJeICHHOE MECTO 3aHMMaeT YTOJIOBHOE
Haka3zaHWe. Haka3aHuwe BBICTYHaeT HEOOXOIUMBIM
CPEICTBOM OXpaHbI 00IIECTBA OT IMPECTYIHBIX IOCSTa-
TenbCTB. [IpuyeM BBIMONHEHHE 3TOH (YHKIMH OCY-
IIECTBIAETCS KaK IOCPEICTBOM YIpo3 HaKa3aHHEM,
MPEIYCMOTPEHHBIX B CAHKLHUAX YTOJOBHO-TIPABOBBIX
HOPM, TaK U HEIIOCPEJCTBEHHO IMyTEM €ro peaan3alu,
TO €CTh NPHUHYAUTEILHOIO BO3AECHCTBH Ha JIUI], KOTO-
pBI€ YK€ COBEPILUIN IPECTYIUICHHS.

B 2370i cBs13M 0cO0YI0 aKTYaIbHOCTH B MEJSIX CO-
BEPIIICHCTBOBAHMS CUCTEMBI YTOJIOBHBIX HaKa3aHUH B
KazaxcTane nprnoOperaet aHaIN3 3apyOEKHOTO OITBITa
peanu3anuy JONOTHUTENEHBIX BUIOB HAKa3aHUH B CH-
CTeMe yrOJIOBHOTO TpaBa.

[enbio HACTOSIIETO UCCIIEIOBAHHUS SIBJISCTCS U3Y-
YeHUE MOHATUI U BUJIOB JOMIOJHUTEIBHBIX HAKa3aHUH,
HMEIOIHeCs] B 3aKOHO/IATENIbCTBE 3apYOEKHBIX TOCY-
JApCTB, a TaKXKe MOpPsJIKAa WX Ha3HAYCHHUS, C IIEIBIO
MIPUMEHEHHUS MT0JIOKUTEIBFHOTO OIIBITA B IIPOIEcce YCO-
BEPUICHCTBOBAHNUA W YHH(UKAIMK HAIMOHAIBHOTO
YTOJIOBHOTO 3aKoHonaTenscTBa PecmyOmukn Kazax-
CTaH.

B OompmmHCTBE 3apyOCKHBIX CTpaH B CHCTEME
YTOJIOBHBIX HaKa3aHHWH OCYIIECTBICHO pa3/elieHHue Ha
ocHOBHBIE M nononaHuTeabHble. Tak, YK T'ommangun
pasrpaHUYMBaeT OCHOBHbBIE U JIOMOJHUTENbHbBIE HaKa-
3aHnA. K OCHOBHBIM OTHOCSTCS: ) TIOPEMHOE 3aKITIo-
yeHne; 0) 3aKIII0YCHNS; B) OOIIECTBEHHBIE PaOOTHL; T)
mrpad. JOmoIHUTEPHPIME HaKa3aHUSIMH SIBIISTIOTCS
JUIICHUS ONIpEeAENICHHBIX MpaB (3aHUMATh ToOCylap-
CTBEHHYIO WJIH WHYIO OJDKHOCTB, CIY’KUTh B BOOPY-
JKCHHBIX CHJIaX, OBITh COBETHHKOM B CYJaXx, IpaBa 3a-
HUMAaTbCsl ONPE/ICIICHHOW JAesATeIbHOCThIO, H30Mpa-
TENBHBIX TMPaB); TOMEIICHUS B TOCYIapCTBEHHBIN
UCIIPAaBUTEIBHOIO JoMa (Ha CpPOK OT 3 MecsleB 1o 3
net); KoH(puckanus (MpeaMeTOB MU NMYIIECTBEHHBIX
MpaB, MOJYYEHHBIX MCKIIIOUUTENBHO MYTEM YroJIOB-
HOTO IPECTYIUICHUS) OITyOIMKOBAaHUS IPUTOBOPA.

OCOOEHHOCTHIO JIOIMOJHUTEIBHBIX HaKa3aHUH,
npenycMorpeHHbix B YK INomutanauu sBisercs To, 4To
OHH MOTYT OBITh Ha3HAYCHBI CAMOCTOSTENBHO, B COUe-
TaHNH C OCHOBHBIM WIJIM APYTHUM JIOTIONHUTEIHHBIM
HaKa3aHUEM.

Ttpad kak OCHOBHOW BHA HaKa3aHHS MOXET
OBITh M JOIOJHUTENBEHBIM HaKa3aHWEM K TIODEMHOMY
3aKJIFOYEHHUIO, TO €CTh MOXKET OBbITh MPUMEHEH M Kak
OCHOBHOM, 1 KaK JOIIOJHUTEIILHBIA BHJI HaKa3aHus (CT.
9).

B cucreme HakazaHui, npexycMoTpeHHbIX YK
lonmanany, HET TaKOro HaKa3aHUs, KaK BO3MEICHNE
MOTEepIEBLIEMY IPHYNHEHHOTO Bpeaa. OIHAKO B COOT-
BETCTBUH cO cT. 36 f Takoe HakazaHWE MOXET OBITh
Ha3HA4YeHO CY/IOM BMECTE C JIIOOBIM JIpYrMM Hakasa-
HHUEM.

B YK T osmanauu npenycMOTpeHB! MEPOIPUATHS,
HE OTHOCSIIHECS] K YTOJIOBHBIM HaKa3aHUsIM: KOH(UC-
Kanus (MpeaIMeToB, Ha KOTOpPhIE HAJIOXKEH apecT) U JIU-
LICHUSI HE3aKOHHO TOJyYeHHBIX HOXOMO0B. [leHexHbIe
CYMMBI, TTIOJTy9IEeHHBIE OT YKa3aHHBIX MEp, TOCTYNAOT B
rOCYAapCTBEHHYIO Ka3Hy [1].7

Hano ormeruts, 4To Bonpoc KoH(pUCKanum numy-
IIeCTBAa 3aHMMAET 3HAuYWTeNbHOEe MecTo B EBpomeii-
ckoii KoHBeHIIMM 00 yroJoBHOI OTBETCTBEHHOCTH 3a
koppynuuto (npunsata B CtpacOypre 1999). B uactHo-
cTH, B 1. 3 cT. 19 «CaHKIuu 1 Mepb» ONpeAeNIeHO, YTO
«KaXkKaasg CTOpOHA MPUHUMAET TaKHe 3aKOHOJaTeIbHbIE
U JpyTue Mephl, KOTOPhIE MOTYT MOTPeOOBATHCS IS
TOTO, YTOOBI HAAETHUTH Cce0S MpaBOM KOH(HCKOBATh
WIN WHBIM 00pa30oM H3bIMATh OPYIUSl COBEPIICHHSA
MIPECTYIJICHUS] U JI0XOJI0B OT YTOJIOBHBIX MpaBOHApy-
LIEHUH, WIIK UIMYIIIECTBA, CTOMMOCTB KOTOPOTO SKBUBA-
JICHTHA TaKuM joxoaamy» [2].

Cornacao 4.2 c1.48 YK Pecrrybnuku Benapych
HaKa3aHUsAM, KOTOPBIE MOTYT CIIyXXHTh Kak JOTIOJHH-
TEJIbHBIE OTHOCATCS: JTUIIEHUE BOMHCKOTO WM CHELHU-
QIBHOTO 3BaHUS, KOH(HUCKANI UMYIIECTBA.

OO6mecTBeHHBIe paboThl, MmTpad W JHIICHHE
IIpaBa 3aHIMATh ONPEAEIICHHBIE JODKHOCTH MIIH 3aHH-
MaThCsI OTIPEJICIIEHHOHN JeSTeIbHOCTRIO MOTYT IIPHMe-
HATBCS B KAYECTBE HE TOJILKO OCHOBHOTO, HO  JIOTIOJI-
HUTEJIBHOTO Haka3aHus (4.3).

OO1mmecTBeHHbIE Pa0OTHl KakK JONOJHHUTEIBHOE
HaKa3aHHe MOTYT COYETAThCs CO MITPadoM HIIH JIHIIe-
HUEM IIPaBa 3aHUMATh OINPECIICHHbIE JOKHOCTH WU
3aHUMATbCS ONPECIICHHON eSTEIbHOCTBIO.

Kon¢uckanus nmymecrsa no YK benapycs siBis-
€TCs JIMIIb JOTOTHHUTENIFHBIM HaKa3aHUS 3a TSDKKHUE H
0c000 TSDKKHE TPECTYIUICHHS, COBEpIIEHHBIE M3 KO-
PBICTHBIX TOOYXKJICHHH, B CITydasx, MPeyCMOTPEHHBIX
3aKOHOM.

VK Benapycu 3anpemniaer Ha3Ha4aTh KOH(HCKa-
LU0 UMYILIECTBA B KA4ECTBE JOMOJIHUTEIHHOTO HAKa-
3aHMA K IITpady U UCTIPaBUTEILHBIM paboTaMm, a TaKkKe
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BBIJICIISIET CIIEUAIbHYI0 KOH(PHUCKAIHIO, YTO IIPUMEHS-
€TCsI HE3aBUCUMO OT KaTerOpuu MPEecTyIUICHHs U BUIA
HaKa3aHWsl, TO €CTh MOKET OBITh MCIIOJIb30BaHa HapsLy
¢ o0meit koHduckanueii (ct. 61) [3].

CneuunanbHasi KOHQUCKALUS O3HAYaeT MPUHY -
TENBHOE M3BATHE B COOCTBEHHOCTh TOCYapCTBA: OpY-
U U CPEACTB COBEPLICHUS IMPECTYIUICHUS; BEIIEH,
H3BATHIX U3 000pOTa; IMYIIECTBA, JOOBITOTO MPECTYII-
HBIM IIyTEM; IPEAMETOB, HEIIOCPEACTBEHHO CBSI3aHHBIX
C MPECTYNJICHUEM, ECIIM OHM HE IMOJJIEKAT BO3BPATY
MOTEPIIEBIIEMY WJIH APyroMy Jumy [4].

Cornacuo cr. 48 YK benapycs, mrpad mMoxer
Ha3HAuaThCs U KaK OCHOBHOM, U KaK JTOTIOJIHUTEIbHBII
BUJI HaKa3aHWs, HO B 0HON caHkuuu OcoOeHHOi ya-
ctu YK oH He npegycmoTpeH. Tak 4To Cya MOXET ero
Ha3HauaTb II0 CBOEMY YCMOTpPEHHMIO, YTO Ha Hall
B3I/, ABJSIETCSA HEJOCTATKOM YT'OJIOBHOTO 3aKOHOIa-
TENBCTBA.

tpad BeraucisaroT B 6a30Boi BeMHIUHE, TUPPe-
PEHIIMPOBAHHO B 3aBUCUMOCTH OT TSDKECTH MPECTYTIIe-
HUSl U HaIM4YuU KOpBICTHBIX MOTHBOB. YK benapycu
IpsIMO TIPEyCMaTpUBAcT BO3MOKHOCTH IMPHUMEHECHUS
mrpada Mpyu OCYKASHHU 32 TSHKKOE M 0C000 TSHKKOE
npectyruieHue (cT. 50).

B u. 2 c1. 50 3TOTO KOJIEKCa YKa3aHO, YTO cCyMMa
mrpada onpeneNsercss ¢ y4ieToM MaTepualbHOrO Mo-
JIOXKEHHUS OCYKIEHHOTO, CTENeHH OOIIEeCTBEHHON
omacHocTH. Hampumep, 3a nestHust HeOONBIION TshKe-
ctu B penenax ot 50 mo 500 MuHIMaIbHOI 3apaboT-
HOH miatel. [Ipu 3TOM, 33 KOPBICTHBIE NPECTYIIICHUS
€ro pa3Mep yBEJIIMUMBAETCS BIBOE.

Hurepecnoit sBasiercst Hopma YK benapycu no
MPUMEHEHHUIO HHBIX MEp YTOJIOBHOM OTBETCTBEHHOCTH,
KOTOpBIE (OPMHUPYIOTCSI TIPH (HaKTHIECKOM OCyKJe-
Huu. MeponpusTueM YrojJloOBHOM OTBETCTBEHHOCTH
CUHUTAIOT OCYXJIEHHE C OTCPOYKOM MCIIOIHEHHs Haka-
3aHUS, KOTOPOE 3aKII0YAeTCsl B YCTAHOBJICHUU CYAOM
CpOKa OTCPOYKH HMCIIOJTHEHUS HaKa3aHHA, B TOM YHCIE
U JIOTIONHUTENHHOTO. [10 3asBI€HIIO OCYXIEHHOTO, B
3aBUCHMOCTH OT €O IIOBEJCHUS B TEUCHHE HCIIbITa-
TEJILHOTO CPOKA, CYJl MOXKET OCBOOOINTH OCYKICHHOTO
OT Ha3HAYEHHOTO M0 TPHUIOBOPY HaKa3aHWs, €CIH 3a
3TOT TEPHOJ| OCYKAEHHBIH JIOKa3al, YTO OH HCIpa-
BWICS. B TakoMm ciryyae ocyXJIeHHBII 0CBOOOXIaeTCs
OT OTOBIBaHUS W JIOIOJIHUTEIBEHOTO Haka3aHus. Takas
Mepa yroJOBHOWH OTBETCTBEHHOCTH NPHMEHSIOT K JIU-
I1aM, BIIEPBHIE COBEPIIMBIINM IPECTYIUICHHE HeOOIb-
LIOW ¥ CpEAHEN TAKECTH.

B VYK Bonrapun Her 4eTkoro JeneHusl Haka3aHuu
Ha OCHOBHBIC WM JIOTIOJIHUTEIbHBIE. XOTS B COOTBET-
ctBum co cT. 37 YK Bonrapum Bce BHABI Haka3aHUH
YCIOBHO MOXXHO Pa3ieiuTh Ha OCHOBHBIE (IIOXKU3HEH-
HOE 3aKJIoueHHe Oe3 M3MEHEHMs), JOIOJHHUTEILHOE
(JuIIeHue mpaBa Ha MOJIYyYEHHUE OPJEHOB, MOYETHOIO
3BaHMs, HAarpajabl) U TaKHe, KOTOPbIE MOTYT IpHMe-
HSTBHCS M KaK OCHOBHBIE, U KaK JOIOJIHUTENIBHBIE (005-
3aTeNIbHOE MOCENICHMs, JTHUIICHUE MpaBa Ha MpPOXKUBa-
HHUE B OINpPEICIeHHOH MECTHOCTH, OOIIECTBEHHOE IIO-
punanwue) [3].

B cr. 53 ykazaHHOTO KOEeKCa YETKO OTAEICHBI
KOH(HUCKAIHUA UMYIIECTBA OT CIIEITUATLHON KOH(pHCKA-
mun. [locmenssis ABISIETCS OMOJHUTENBHBIM yro-
JIOBHO-IIPAaBOBBIM MEPOIPUSITHEM, a HE HAKA3aHHEM.

B YK INonbimu npexycMOTpeHO MATh BUJOB HaKa-
3aHMi, 0e3 pa3JeNeHus] UX HAa OCHOBHBIC U JIONOJHH-
TeNnbHbIE: IITpad, OrpaHUYEHUE CBOOOJBI, JIMILCHHUE
CBOOO/IBL, JIMIIIEHUE CBOOOABI Ha CPOK 25 JIET U MOXKHU3-
HEHHOE JIMIICHHE CBOOOABI (CT. 32).

Kpome HakazaHuii B 3TOM KOJEKCE NMPEAYCMOT-
PEHO BOCEMb BHIOB YTOJOBHO-TIPABOBBIX MEp: JIHIIE-
HHUE MyOJIMYHBIX NpaB, 3alpeT 3aHUMATh ONpPEICIICH-
HYIO JJOJDKHOCTB, BBITIOJIHATH ONPENEIICHHYIO Tpodec-
CUIO0 WJIM 3aHUMAaTbCsl ONPEIEIEHHON X031CTBEHHOMN
JEATENLHOCTBIO, 3alpPET YIPaBJICHHUs CPEACTBAMH IIe-
PEIBIDKEHHUS, 00S3aHHOCTH BO3MELICHHS NPUYMHEH-
HOTO BpeJa, JEHEeKHas KOMIIEHCAllMs, JCHEXHas BBI-
iaTa, MyoJuYHOe JOBeleHHe npurosopa. Vx Ha3Ha-
4aloT 0 CYTH Kak JOMNOJHUTENIbHBIE HaKa3aHUs K
OCHOBHOMY, PYKOBOJICTBYSICb OCOOEHHOCTSIMH COBEp-
LIEHHOTO MPEeCTYIUICHUS.

B cootBerctBuu co cr. 40 YK Ilonbmu numienue
ITyOMMYHBIX MpPaB OXBATBHIBACT IIOTEPI0 aKTHBHOTO M
MTAaCCHBHOTO M30MPATEIHHOTO MPaBa B OpraHbl IMy0nnd-
HOH BJACTH, B OpraHbl MPO(GECCHOHATHHOTO MM XO-
3SIUCTBEHHOTO CaMOYIIPABIICHUS, TIOTEPIO MPaBa y4acT-
BOBaTh B OTMPABJICHUM NPABOCYIUS, a TAaKXKeE BBITION-
HATh (QYHKUMM B TOCYIApCTBEHHBIX OpraHax |
YUPEKACHUAX, OpraHax TepPUTOPHAIBHOTO WM TNPO-
(heccHOHANBHOTO CaMOYINpPAaBIECHUS, a TaKXKe MOTEpIo
BOMHCKOT'O 3BaHUs, MOHWKEHUE 3BAaHUS JI0 PSIIOBOTO,
MIOTEPIO OPACHOB, Harpaj U MOYETHBIX 3BaHUI, a TaKKe
TIOTEPIO CIIOCOOHOCTH MOTYYEHHS UX Ha CPOK JIMIICHUS
TIpas.

CyIl MOKET IIOCTaHOBHTH O JIMIIEHUH ITyOJIMIHBIX
IIpaB B CIIy4ae OCYXKICHUs K JIMIICHUIO CBOOOIBI Ha
CPOK HE MEHee TpeX JIET 3a NPECTYIICHHUS, COBEPIICH-
HBIE U3 CIIEIUATBHBIX MOTHBOB (§ 2 cT. 40).

Kon¢uckauust pacnpoctpaHsiercss Ha MpeaMeT
NPECTYIUIEHUSI M Ha TOIYYEeHHYIO HMMYIIECTBEHHYIO
BBITOJTy, CBSI3aHHYIO C COBEPIICHHEM IPECTYIUICHUS.
Cornacho § 1 cT. 44 cyn OCTaHOBWII 0 KOH(DHUCKAITIH
HpPEAMETOB, KOTOPHIE HEMOCPEICTBEHHO CBSI3aHBI C
MIPECTYIJICHUEM, €CJIM STH IPEAMETHl HE IOJUIeKAT
BO3BpATy MTOTEPIEBIIEMY WU IPYTOMY CYOBEKTY.

Ecnu BUHOBHBINH XOTS ObI KOCBEHHO HOJIyYHII OT
COBEPIIEHHOTO NPECTYIUIEHUS HMYIIECTBEHHYIO BBI-
TOAy 3HAYUTEIbHOM LEHHOCTH, CYA MOCTaHOBWJI KOH-
(UCKalMK MOTyYeHHO! BBITO/BI MJIM €€ SKBHUBAJICHTA.
[NomHast mu acTUYHAs KOH(HUCKAIUS He Ha3HAYaeTcs,
€CITH BBITO/Ia FJIN €€ SKBHBAJCHT IOMAJIECKUT BO3BPATY
MOTEPIIEBIIEMY WM ApyroMy cyOBekTy (§ 1 ct. 45).

Cornacro YK OPI' Haka3aHHAMH SIBIISETCS IIO-
JKU3HEHHOe NuieHue cBoboanl (§ 38), mumenue cBo-
0016 Ha OTIPEJICIICHHBIN CPOK OT OAHOTO Mecsa 7o 15
ner (§ 38) u 3amper ynpaBisATh TPAaHCHOPTHBIM CPEa-
ctBoM. Kpome nHakazanuit B YK @®PI' coxepxkatcs
MepBI UCTIPABIEHUS U OE30IIACHOCTH: a) OMEIIEHNUS B
NICUXMATPUUECKYIO OOJIbHUIY; 0) IOMENIeHus B yupe-
KJICHHUE N30JIIINY JJIs1 AIKOTOJIMKOB WJIM HADKOMAHOB;
B) NPEBEHTHBHOE 3aKJIIOYEHHE, TI) YCTaHOBJICHHE
HA/A30pa; 1) JHUIICHUE Pa3pelleHHs] YHpaBiIiATh aBTO-
TPAHCIIOPTHBIM CPEJCTBOM, 3ampeT Ha mpodeccuro (§
61) [4].

[To YK ®PT yrosnoBHbIe HaKa3aHUs pa3/ieiieHbl Ha
JIBE TPYMIIBL: OCHOBHBIE U IOTIOJIHUTEIbHBIC.
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JlONOMHUTENbHBIMU HAaKa3aHUSMU SBISIOTCS 3a-
IpeT Ha yNpaBlieHHE TPAHCIOPTHBIM CPEACTBOM, KOH-
(bucKalys BBITO/IBI, TOJTYYEHHOH MPECTYIHBIM ITyTEM,
a Taxke KOH(HUCKAIINK OPYIUHA U CPEACTB IpECTyILIe-
HUS, IMYIIECTBEHHBIH mTpad.

o muenuto Cora K.A., Poguna JI.B., koHduCcKa-
U] IMYIIECTBA 3aHUMAET MPOMEXYTOUHOE IOJI0XKe-
HHE MEXIy HaKa3aHMAMH U MEPaMH HCIIPABICHUS U
6e3omacHoctr [5]. Kpome crammapTHBIX Haka3aHW,
YK ®PI" Beigensier cienuduueckue u3 HUX TaK Ha3bl-
BaeMbl€ «(IONOJHUTEIbHbBIE IMOCIEACTBUA», KOTOPHIE
HACTYMalT aBTOMAaTUYECKH, a HE Ha3HAYAIOTCS CYAOM.
OHHM 3aKJTIOYAIOTCSI B JIMIICHUU OMpE/IEIEeHHbIX Iy0-
JIMYHBIX [IPAB Ha CPOK OT ABYX JIO IISITH JIET U TOJIBKO B
cilyyae Ha3HaueHMs JIMIICHUs CBOOOIBI HA CPOK HE Me-
Hee ogHoro roxa. denexusnii mrpad mo YK ©PI" mo-
JKET OBITh Ha3HAYCH U KaK OCHOBHOM, M KaK JOTIOJIHH-
TeIbHBIN BU Hakazauus (§ 40, § 41).

CornacHo § 44 3anpeT Ha yIpaBJIEHUE aBTOTPAHC-
MOPTHBIM CPEACTBOM Ha3HA4YaeTcs B Ka4EeCTBE JOIOII-
HUTEIHHOTO Haka3zaHUs (Ha CPOK OT OJHOTO JI0 Tpex
MecCsIIeB) K OCHOBHOMY HaKa3aHWIO B BUE JIMIICHUS
cBOOOABI WK mTpada U MpUMEHsIeTCsl B CIydasxX co-
BEpILICHHUS YTOJIOBHO-HAKa3yeMOI'o JEsHUS BO BpeMs
BOJKICHUS.

Hy>HO 0TMeTHTB, UTO 3aIpeT Ha IPaBo YIIpaBie-
HUSI TPAHCIIOPTHBIM CPEICTBOM SIBIISETCS BHIOM yIo-
JIOBHOTO HAaKa3aHUs, a 3alpeT Ha Podecchio paccMmar-
PHBAIOT KaK «IOIOJIHUTEIBHBIE ITOCIEIACTBHUS», XOTS
IO CYTH OHa SIBJIAETCS IOTIOJHUTEIBHBIM HAKa3aHUEM.

Bomnpoc Ha3zHaueHns Haka3aHWH, B TOM YHUCIIE J0-
MOJIHUTENBHBIX, NMOJPOOHO perjaMeHTHpoBaHbl B YK
®PI". Cornacio § 46 ocHOBaHHMEM Il Ha3HAYCHUS
HaKa3aHWH BUHA IpaBoHapymurens. IIpu Ha3HaueHun
HaKa3aHUs BO BHHMaHHE NMPHHUMAIOT Takue 00CTOsi-
TENbCTBA, KAK MOTHB M II€JIb IPABOHAPYIICHHUS, 00beM
HapylmeHue OOs3aHHOCTEH, BHI HCIOJHEHHUS U
JIOJDKHBI TIOCJIEICTBHS, TIOBEACHUE MPaBOHAPYIIUTEISA
JIO ¥ TIOCJIC COBEPILECHUS JICSTHNUSI.

CnoxHas cucteMa HaKa3aHWH, IPeayCMOTpPEHHAs
B YK Hcnanuu. B 3aBucumoctu ot Xapakrtepa U Mmpo-
JOJDKUTEIIFHOCTH BCE HAaKa3aHMs pa3felieHbl Ha CTPO-
rue, MeHee crporue u HeTshkkue (cr. 33). C apyroit
CTOPOHBI, UX MOYKHO Pa3Je/INTh HAa HaKa3aHUE B BUEC
JUIIEHUS cBOOO/IBI, HAKa3aHUE B BHJIE JIMIICHUS TIPaB,
mrpad. Cpeau HUX MOKHO BBIIEITUTH OCHOBHBIE HaKa-
3aHWS, HAKa3aHWUA, KOTOPBIE MOTYT Ha3HAYaThCA M KaK
OCHOBHBIC, M KaK JIOTIOJIHUTEIbHBIC, M JOTOIHUTEIb-
HBbIE HaKa3aHMUS.

Tpad, mumenne npas 1 001IECTBEHHBIE PAOOTHI
MOTYT Ha3HA4aThCsl KAK OCHOBHBIE MM KaK JOMOJIHU-
TeNbHbIC HakazaHus (cT. 33-34). B cooTBeTCTBHU CO CT.
cT. 39, 44 u 46, oTcTpaHeHue OT JOJHKHOCTH, JUILIEHUE
MACCUBHOT'O W30MPATENILHOTO IIPaBa M JMIICHHUS POJHU-
TEJNBbCKUX NpaB SBJISETCS AONOIHUTENBHBIMU HaKaza-
HUSIMHL.

OCO0EHHOCTBIO CHCTEMBI HaKa3aHHH, TPETyCMOT-
pennbIx B YK Mcnianuy, siBiisseTcs 3HaUUTENbHOE KO-
YEeCTBO CAHKIUH, COAEPIKAIINX aJbTePHATUBHBIC HaKa-
3aHUSI WM COYETaHHE HECKOJBKHMX BHIOB HaKa3aHMH
KaK OCHOBHBIX C OCHOBHBIMH, TaK 1 OCHOBHBIM U3 J0-
NOJHUTENbHBIME. OCOOBIH HHTEPEC MPEJICTABISIET HH-
CTHUTYT BO3MEILEHUs yOBITKOB. B cooTBeTCcTBMM CO CT.

136 sTOro KojeKkca, CHATUE CYAMMOCTU OCYILECTBIISI-
€Tcs MOCe TOTralleHUs: OCYXAECHHBIM MAaTE€PUAIBbHOIO
yiep0a, IPUUYNHEHHOTO MTPECTYIJICHUEM.

OtmernyM, uro YK Hcnmanmnm kpome Haka3aHUSA
BMEIIAET W CHUCTEMY Mep O€30IacHOCTH, KOTOpas
MIPeAyCMaTPHUBACT JIUIICHUE CBOOOMABI U APYTHE MEPO-
TIPUATHSA.

Cucrema Hakazanuii o YK ®@panmmm, kak oT™Me-
gaeT A.A. ManmHOBCKHii, 00ycIoBIeHHas 0cOOEHHO-
CTBIO KJIacCHU(MKAIMU NPOTHBONPABHBIX NESHUH Ha
MIPECTYIICHUS, IPOCTYIKU U HAPYILICHUS.

CoracHo 3TO# KilacCU(UKaK CUCTeMa HaKa3a-
HUS OXBaTBIBACT TPU MOJCUCTEMBI: YTOJIOBHBIE HaKa3a-
HUS (32 MPECTYIUICHUS), UCTIPaBUTEIIbHBIC HaKa3aHUs
(3a mpocTynKu), NoJaULeHCKUe Haka3aHus (3a Hapylie-
Hus). CormacHo cr. 122-8 YK ®panmmu cyOpekTaMu
MIPECTYITHOTO AESHUSA MOT'YT OBITh KaK (pU3N4ECcKHe, TaK
1 IOpUIMYIECKUE JINIA, HO TIOPSANOK Ha3HAYECHHUs HaKa-
3aHMA CYILIECTBEHHO OTJIMYaeTcs [6].

Kak momosmHHUTEIbHBIE HAKa3aHUS 32 COBEPILICHUE
MIPECTYIUICHUH MM MPOCTYNKOB MOTYT OBITh Ha3Ha-
YEHBI CIIEAYIONME: OTpaHHMYCHUE PABOCIIOCOOHOCTH,
JIUIICHUE TOJMUTHYECKUX, TPaKAAHCKUX, CEMEHHBIX,
n30MpaTeNbHBIX IIPaB, 3alIpeT HAXOAUTHCS Ha rocyaap-
CTBCHHOM CITyk0€e (0eCCpOYHO MIM Ha CPOK JI0 S5 JIET)
WM 3aHUMATHCS MPO(PECCUOHATILHON MM O0LIECTBEH-
HOH AEATEIHHOCTBIO, CBA3aHHOM C COBEPIICHUEM IIpe-
CTYIJICHUS, KOH(UCKALMS ONPEAEICHHOTO MPUTOBO-
POM IpeAMETa WM 3alpeT €ro MCIOJIb30BaHus, 0OHa-
pOJOBaHME pEHICHHS CyAa CPEICTBOM MAacCOBOH
nH}opManuy, 3amper 3aKI0YaTh CACIKH C Tocyaap-
CTBEHHBIMH OPraHU3alMAMH.

VYronoBHbli kogekc @paHLIUK HE COAEPKUT IPEI-
NUCAHUM OTHOCUTEJILHO OCHOBAaHUN Ha3HAYEHUS Cy-
nom Hakazanus. CornacHo YK ®panimu, 3a 0JTHO mpe-
CTYIUIEHHE MOXeT OBITh Ha3HA4eHO OJHO HIM He-
CKOJIBKO JOTOJHUTENPHBIX HaKa3aHWM, KaKk W IO
YrOJIOBHOMY 3aKOHO/ATeNbCTBY KazaxcraHa.

[TpoBeneHHbI aHaJIM3 YrOJOBHOTO 3aKOHOA-
TENbCTBA 3apyOEXKHBIX CTpPaH IO BOIIPOCAaM Ha3Hade-
HUSI JONIOJTHUTENBHBIX HaKa3aHUH MO3BOJISIET CAENATh
CJIE/TyTOIITE BHIBOJIBI:

B yromoBHOM 3akoHOmaTenbcTBe bonrapum u
[TonmpImy HET periaaMeHTaluy JOMOTHUTEIbHBIX HaKa-
3aHUH, HO Tpad Kak JONOJHUTENBHOE HaKa3aHUE
npumensoT. YK Ilonpmu npegycMaTpuBaeT BOCEMb
BHJIOB YTOJIOBHO-TIPABOBBIX Mep, HE SABJISIOTCS yTOJIOB-
HBIMH HaKa3aHUSAMH, HO MO CYTH CIIy)KaT JOIOJIHH-
TEJIHBIMU HaKa3aHUAMH [7].

PacnpocTpaHeHHBIM BHJIOM JOHOJHUTEILHOIO
HaKa3zaHUs B YroJIOBHBIX 3axkoHax JlaTsum, benapycy,
Honbum, ®panuuu, OPT, [N'omutanaun u Ucnanuu siB-
nsieTcsl KoHpuCKays nmyiecrsa. B ortmmune or YK
PK xoH¢wuckanus pacnpocTpaHsercst Ha peaMeT Ipe-
CTYIUIEHHs] M HA NOJIYYEHHYH0 MMYIIECTBEHHYIO BbI-
TOJY, CBSA3aHHYIO C COBEPIICHHEM MPECTYIICHHS.

OT4yacT B yKa3aHHBIX YTOJIOBHBIX 3aKOHAX CITy-
4aeTcsl AOIOJHUTENFHOE HaKa3aHWE B BHJE JIMIICHUS
OTIpeJIeNIEHHOT0 TIpaBa. Takoe HaKka3aHHUE 10 COoepIKa-
HUIO MOJOOHO JHIICHUS MpaBa 3aHUMATh ONpPEICICH-
HBIE IOJDKHOCTU MJIM 3aHUMATHCS ONPEAETICHHON aes-
TEJILHOCTBIO, NIperycMoTpeHHoil cT. 55 YK PK.
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B nosibckoM YroJoBHOM 3aKOHOJATENBCTBE pa3-
TPaHUYMBAIOT JUIICHUS MyOJIMYHBIX MPAB U 3aIpeT 3a-
HUMAaTh OIpPENEICHHYIO TOIKHOCTh, BBITIONHATH OIpe-
JICIICHHYI0 MPO(ECCUI0 WM 3aHUMAThCS OMPEICIICH-
HOU JIEATENHHOCTHIO.

[pencrapnsercs nenecooOpa3HbIM BKIIOYCHHUE B
CHCTEMY [IOTIOTHUTEIbHBIX HaKazaHUH Ooiee oOmIeit
HOPMBI - JINIICHUE WIH OTpaHNuYeHHe (TIPerIoCTaBICH-
HBIX B ONpEICICHHOM 3aKOHHOM Tmopsake). Takas
HOpMa MO3BOJIUT CYIbsIM HA3HAYUTD KaK JOMOTHUTEIb-
HBIC HaKa3aHWA 3allpeT I OTpaHWYeHHs Ha J00oe
MPaBO, BUHOBHBIA (PAKTUYECCKH HCIIOJIB30BAT IS CO-
BEPILCHUS MPECTYIJICHUs (JIUIIICHUE U30MPATEIBHOTO
MpaBa, MpaBoO Ha OXOTY, MMPABO Ha YINpaBJIEHHE aBTO-
TPaHCIOPTHBIM CPEJCTBOM U T.1.).

[IpoaHanu3upoBaB yroJIOBHbIE 3aKOHBI YKa3aH-
HBIX CTpaH JieJlaeM BBIBOJI, YTO CHCTEMA JIOMOTHUTEIb-
HBIX HaKa3aHWM, a TAKXKe MOPAIOK X Ha3HAUCHUS OT-
muaetcsa ot YK PK. Kak gomonHuTenbHble HaKa3aHUS
MOTYT Ha3HAuYaThCs, HANpHUMep, OOIICCTBEHHEIC pa-
6otsl (bemapych), TOBeIeHNE PUTOBOPA 0 CBEACHUS
nyomukn (Ilonpma), omyOIMKOBaHHBIE NPUTOBOpA
(Fonnanaus).

be3ycnoBHO MHTEPECHBIM B YTOJOBHBIX KOJIEKCAX
[Tonpmu, @pannuu, Mcnanuu u OPI" aBnsercsa Hanu-
Yue JIOMOJTHUTEIIBHOTO HaKa3aHHS B BUJC BO3MCIICHUS
MOTEpIEBIIEMY IPUUMHEHHOTO MPECTYIJICHUEM Bpeia.
Pe3oHHO, 1O HalleMy MHEHHIO, SBISETCS U MOPSAIOK
Ha3HAYCHMS, HCUMCIICHHUS B 3aMeHa JOMOJIHUTEIIEHOTO
Haka3aHUs B Buje mrpada, mpexycMoTpeHHoro B YK
Hcnanumn.

Ha mam B3risim, m3ydeHHeE OIMbITa 3apyOEKHBIX
TOCYIApCTB 10 HA3HAYCHUIO TOTIOTHUTEIBHBIX HaKa3a-
HUH OyIeT crocoOCTBOBATh COBEPIICHCTBOBAHUIO 3a-
KOHOJIATEIbCTBA TPU HA3HAUCHUU JTOTIOJHUTEIHHBIX
HaKa3aHWUM, C OJHOW CTOPOHBI, U UX TYMaHU3AlUH, C
JIpyroy, a Takxke JajibHEeHIIeMy HCCIEAOBaHUIO JlaH-
HOU TpoOJEMBI B JOCTM)KEHUS IIeNTU HaKa3aHHs, BOC-
CTAHOBJIEHUSI COIMALHOM CTPaBEIMBOCTH, HCIIPaB-
JICHUE OCYKJCHHOTO U MPEAYyIPEKICHHUS COBSPIICHUS
HOBBIX YTOJIOBHBIX IPAaBOHAPYIICHHU KaK OCYXKICH-
HBIM, TaK U IPYTHUMH JTUIAMU.
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EXECUTION AND SERVING OF A CRIMINAL SENTENCE IN THE FORM OF A FINE UNDER
THE LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN

Annomauusn.

B ceéoem nocranuu napooy Kaszaxcmana « Cmpameausa «Kazaxcman-2050» npesuoenm Pecnyonuxu Kazax-
cman H A. Hasapbaes 3asa6un, umo 20cyoapcmeo u 00uecmeao 00N4CHbl eOUHbIM PPOHMOM 8bICHYNUMb NPOMUB
koppynyuu. Koppynyus ne npocmo npagonapywenue. OHa A815emcs npamou yepo30ii HAYUOHAIbHOU Oe30naCHO-
cmu. Ilosmomy Haoo pe3xo ycurums 60pvby ¢ Koppynyueu, 8 MoM Yucie HOCPeOCm8OM COBEPUUEHCMBOBAHUS AH-
MUKOPPYRYUOHHO20 3AKOHOOAMEeNbCH8d, C meM Ymobbl 00CMU4b KOHEYHOU Yelu - UCKOPEHUMb KOPPYRYUI KaK
saenenue [1].

B Konyenyuu npasosou nonumuku Pecnybonuxu Kazaxcman na nepuoo ¢ 2010 oo 2020 2o00a wemko ykazawo,
YUMo y2on08HaAs NOTUMUKA 20CYOAPCMEa O0NINCHA OblMb HANPABIEHA HA YCULEHUE Y20TI06HO OMEENCMEEHHOCIU
30 KOPPYNYUOHHbBIE NPECMYNIIeHUs U 3 NPECMYNIEHUs, COBePULEHHble 8 COCABE OP2AHU308AHHOU NPECHYNHOU
2PYNNbL UU npecmynHozo coodujecmaa [2].

Abstract:

In his message to the people of Kazakhstan “Strategy* Kazakhstan-2050 ', the President of the Republic of
Kazakhstan N.A. Nazarbayev said that the state and society should act as a united front against corruption. Cor-
ruption is not just an offense. She is a direct threat to national security. Therefore, it is necessary to dramatically
strengthen the fight against corruption, including through the improvement of anti-corruption legislation in order

to achieve the ultimate goal - to eradicate corruption as a phenomenon [1].

The Concept of Legal Policy of the Republic of Kazakhstan for the period from 2010 to 2020 clearly states
that the state's criminal policy should be aimed at strengthening criminal liability for corruption crimes and for
crimes committed as part of an organized criminal group or criminal community [2].

Knroueswie cnosa: Koppynyus, npaso , s¢ppexmusnocms, 63mKa, umMyuwecmeso.
Key words: Corruption, law, efficiency, bribe, property.

B cBoem nmocnanuu Hapony Kazaxcrana «Crpare-
rust «Kazaxcran-2050» npesuaenT Pecryommku Kazax-
cran H.A. HazapOaeB 3asBHI, 9YTO TOCYJapCTBO U 00-
IIECTBO JIOJDKHBI €TMHBIM (DPOHTOM BBICTYIHTH HIPOTHB
koppynuuu. Koppynuus He nIpocTo NpaBoHapyILIEHHE.
Omna siBiseTCS NPSMON Yrpo30i HalMOHAIBHON 0e3-
omacHOoCcTH. [103TOMYy Hamo pe3Ko yCHIUTh OOpHOY C
KOpPYIIIIHEH, B TOM YHCJIe ITOCPEACTBOM COBEPIICH-
CTBOBaHHUS aHTUKOPPYIIIMOHHOTO 3aKOHOJATENbCTBA,
C TeM YTOOBI AOCTHYHh KOHEYHOH IIEIH - UCKOPEHUTH
KOPPYIIHIO KaK sBieHne [1].

B Konnenmun npaBoBoii monutuku PecmyOnmkn
KazaxcTan nHa nepuon ¢ 2010 no 2020 roga ueTko yka-
3aHO, YTO YTrOJIOBHAsI MOJINTHKA TOCYAapcTBa JOJKHA
ObITh HampaBlicHa Ha YCHWJIEHHE YTOJIOBHOW OTBET-
CTBEHHOCTU 3a KOPPYIIHUOHHBIE NPECTYIUIEHHUS U 3a
MPECTYIUIEHUS], COBEPIICHHBIE B COCTABE OPraHU30BaH-
HOHM TPECTYIHOI IpyMNIbl WM MPECTYIHOro cooOe-
cTtBa [2].

B 3T0i1 cBSI31 HOPMEBI 00 YCIIOBHOM OCYKJICHUH HE
MIPUMEHSIOTCS K JIMIAM IIPH UX OCY>KICHUH 32 KOPPYII-
roHHbIe npectyruienns (m. 6 cr. 63 YK PK). Kpome
TOTO, TIOJIOKEHHSI 00 OCBOOOXKICHUH OT YTOJIOBHOM OT-
BETCTBEHHOCTH B CBSI3M C IpUMHUpeHHueM (1. 4 cT. 68
YK PK) u 00 0cBOOOXJIEHHUN OT YrOJOBHOH OTBET-
CTBEHHOCTH C YCTAaHOBJICHHEM TMOPYYIHUTEIbCTBA (1. 6
ctT. 69 YK PK) He pacnpocTpaHSIOTCS Ha JIHI, COBEP-
LIMBIIMX KOPPYNIIMOHHbBIE TipecTyieHust. K ocyxeH-
HBIM 32 KOPPYILHOHHBIE TPECTYILICHHUS TAKKE HE TIPH-
MeHstoTes nmojoxeHus Hopm YK PK 06 ocBoboxeHnn
OT YTOJIOBHOH OTBETCTBEHHOCTH B CBSI3U C MICTEYCHUEM
cpoka pasHoctu (m. 6 ct. 71 YK PK), a x nuuam, co-
BEPLIMBIINM KOPPYNIMOHHBIE NPECTYIUICHUS, - U 00
0CBOOOX/ICHUH OT OTOBIBaHUS HAKAa3aHHS B CBSI3H C MC-
TEUYCHHEM CpOKa JAaBHOCTH OOBHHMTEILHOTO IPHIO-
Bopa (1. 5 ct. 77 YK PK) [3].

Crnenyer OTMETUTh, YTO 3aKOHOAATENbCTBO Pec-
nyonmukn Kazaxcran B cepe mpoTuBoaecTBus KOp-
pynuuu coBepiieHcTByeTcsa. OeHuBasi COBPEMEHHOE
COCTOSIHHE YTOJIOBHOTO 3aKOHOJATENbCTBA CTPAHbI B
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00J1acTH NPOTUBOAEHCTBUS KOPPYIILHH, CIEAYET 3a-
KIIFOUUTh, YTO OTAEIBbHBIE €r0 MOJ0XKEHUS HE BIIOJHE
COBEpLIEHHBI, TIOATOMY HE CHOCOOCTBYIOT obecrieue-
HUIO 3(Q(EKTUBHOCTH MPOTHBOJCHCTBHS NpeCTyILIe-
HUSIM KOPPYIIMOHHOMN HAMPaBICHHOCTH.

OO0 STOM CBUAETENBCTBYET IWHAMHKA 3aperu-
CTPUPOBAHHBIX KOPPYIIIHOHHBIX IPECTYIUICHUH, KOTO-
pas HE COOTBETCTBYET NEHCTBHTENBHOCTH, YTO IIOA-
TBEP)KAAETCS CTATUCTUICCKUMH JTaHHBIMH IIPaBOOXPa-
HUTETHHOH npakTuku. OOMIEH3BECTHO, YTO KOPPYIIITHS
BEJECT K CHIDKEHUIO 3((QEeKTHBHOCTH TOCYHapCTBEH-
HOTO YIPaBJICHUS, UHBECTUI[NOHHON NPHUBIIEKATETbHO-
CTH CTpaHbl, CACPKHUBAET €€ MOCTyNaTeIbHOE COLU-
aJIbHO-?)KOHOMMYECKOE Pa3BUTHE.

KazaxcTaH ¢ nepBbIX AHEH rocynapCTBEHHOH He-
3aBHCUMOCTH MOJ3TAllHO, IIEJICHANPABICHHO CJIEIyeT
KypCy Ha co3aaHue d3(PPEKTUBHBIX, COOTBETCTBYIOIINX
MHpPOBBIM CTaHIApTaM WHCTHTYTOB W MEXaHH3MOB
MPOTHBOACHCTBHSI KOppynuuu. HecMoTps Ha OTHCIb-
HBIC «HECOBEPIICHHBIC) IIOJIOKEHUS, B IICIOM B pec-
myONrKe IOeHCTBYeT COBPEMEHHOE aHTHKOPPYIIHOH-
HOE 3aKOHOAATENBCTBO. ETO OCHOBY COCTaBIIIOT 3a-
koHel «O  Oopebe ¢  koppymuei»,  «O
TOCY/IapCTBEHHOH CIryxk0e», a Tarkke psiJi MporpamM-
HbIX JIOKYMEHTOB. BaHbBIM Uil pe3yslbTaTHUBHOMN
60pBOBI C KOPPYMIMEH SBISIETCS CO3JaHKE CIEeINallb-
HOTO YINOJHOMOYEHHOT'O OpraHa, KOTOpPBIi oOiamaer
KOMIUIEKCOM (YHKIMI B cdepe TrocynapcTBeHHOI
CITY>KOBI U TIPOTHBOACUCTBHS KOPPYIILIHU U PEaTn3yeT
ux. [Ipu 5TOM B JaHHOM chepe OCYyIIeCTBISICTCS AKTHB-
HOE MEKIYHAPOIHOE COTPYIHUIECTRO.

B dnciie KOppyNIHOHHBIX MPECTYIUICHUH, OTBET-
CTBEHHOCTH 33 KOTOPBIE IPEAYCMOTPEHA B YTOJIOBHOM
3akoHOHarenbcTBe PecrmyOmuku Kazaxcran, Hambomnee
OTIaCHBIM JIJIs 00IIECTBA MPECTABISETCS B3ATOUHIYE-
CTBO (BKJIIOHAIOIIEE Jady, MOJyuyeHHE B3SATKH U TO-
CpPeIHMYEeCTBO BO B3dTOuHHUYeCTBe). IIpoTHBOAEH-
CTBHIO 3TUM NIPECTYTIJICHUSAM yIeseTcs 60IbIIoe BHU-
manue. He Tonsko B YK PK, HO 1 B 3aK0HOAATEILCTBE
MHOTHX CTpaH MHpa B3ITOYHHYECTBO MPU3HACTCA Ca-
MBIM OIACHBIM IpECTYyIUIEHUEM [4].

OOmiecTBeHHass OMACHOCTh B3SATOYHHYECTBA CO-
CTOUT B TOM, YTO NAHHBEIA BHUJ KOPPYIIIMOHHOHN Tpe-
CTYITHOCTH TIOJIPHIBAET aBTOPUTET BIACTH W TOCyIap-
CTBEHHOI'0 YNPaBJIEHUS HE TOJIbKO B CTPaHE, HO U Ha
MeXAyHapoAHoU apeHe. Hapyias npuHLIMIBI 3aKOH-
HOCTH W TPaBOIOPSIOK, B3ITOYHHYECTBO YIIEMIIIET
KOHCTUTYIIMOHHBIE TIpaBa M MHTEPECHI IpaxkJiaH, TOp-
MO3HT NPOBEJCHNE YKOHOMUYECKUX U COITUATIBHBIX pe-
dbopwm B cTpane.

B coBpemennsix ycnoBusx B PecnyOnmke Kazax-
CTaH pacIpOCTPAHSIOTCS HOBBIE ()OPMBI MPOSBICHUS
B3ATOYHMYECTBA. [IpobiemMe MPOTHBOJECHCTBHS KOp-
PYIILHOHHBIM [IPECTYMICHUSAM, B TOM YHCJIE B3ITOYHU-
4EeCTBY, HA YPOBHE 3aKOHOTBOPYECKOH AEATENIbHOCTU
BCErja yJensercs JOIKHOE BHUMaHUe. JTO HAIIO OT-
pakeHHe B HOBBIX YTOJOBHOM U YTOJIOBHO-IIPOIIECCY-
ampbHOM Kojekcax PecnyOmmkum Kaszaxcran, paspabo-
TaHa CHenuadbHasi AHTHKOPPYIIIIMOHHAS CTpaTerus
Pecniyonmukn Kazaxcran Ha 2015-2025 rompl, BHECEHBI
W3MEHEHHUS U JOTIOHEHHS 110 BOTIPOCaM MPOTHBOICH-
CTBHSI KOPPYIIMH B PsiI HOPMAaTUBHBIX IPABOBBIX aK-
TOB [5].

Heo0xoanMo OTMETHTH, YTO YrOJIOBHOE HakKa3a-
HHUE B BUJE mTpada, KpaTHOTO CyMME B3STKH, IPEIy-
cmoTtpeHo B cT. 366-368 YK PK. B cootBercTBUU C TI.
1 cr. 41 YK PK mrpad Ha3Hauaercsi B pazmepe, coOT-
BETCTBYIOIIEM OIPEAEICHHOMY KOJIMUYECTBY MECSUHBIX
pacyeTHBIX MOKa3aTelel, YCTaHOBIEHHBIX 3aKOHOZA-
TenbeTBOM PecmryOnmkm Kazaxcran u neiicTBOBaBIINX
Ha MOMEHT COBEPILICHUS YTOJIOBHOTO ITPaBOHApYyIIeE-
HUSL, THOO B pa3Mepe, KpaTHOM CyMME HITH CTOMMOCTH
B34TKH. COOTBETCTBEHHO MBI BBIZIETISIEM INTpad, Kpat-
HBII CyMMe B3SITKH, KaK OT/CJIbHBIN BUI HaKa3aHUS 3a
B3SITOYHUYECTBO.

Crour OTMETHUTh, YTO B YIOJOBHOM 3aKOHOJa-
tenbcTBe PecnyOnuku Kasaxcran He onpenesieH nops-
JIOK U yCIIOBUS 3aMEHBI YTOJIOBHOI'O HaKa3aHUs B BUJE
mrpada, KpaTHOIO CyMMeE B3SITKH, B CIIy4dasx ero He-
ymiaatsl. B cootBerctBuu ¢ 1. 3 c1. 41 YK PK B ciiyuae
YKJIOHEHHS OT YIUIaThl mTpada, Ha3HAaYCHHOTO 3a CO-
BEpIICHHE MPECTYIUICHNS, OH 3aMEHSCTCS JIMIICHIEM
CBOOO/IBI U3 pacyeTa OAWH JICHb JIMIICHHS CBOOOIBI 32
YETBIPe MECSYHBIX PACUYETHBIX ITOKA3ATEINs C y4ETOM
nosnoxenui ct. 46 YK PK. [Ipu sTom 3a coBepiuieHue
MIpecTyIUICHNH, MpeayCMOTpPEeHHBIX cT. 366368 YK
PK, mrpad 3ameHsieTcs uieHreM cBOOOBI B Ipeje-
JlaX CaHKIMH COOTBETCTBYIOMICH cTtaTh OCOOCHHOM
yactu YK PK[6].

JlaHHas HOpMa IMPEIOCTaBIIAET CYIbSIM BO3MOXK-
HOCTb CaMOCTOATEINBHO, IT0 CBOEMY YCMOTPEHHIO OIIpe-
JETSTh CPOK JIMIICHUSI CBOOOMBI, TaK KaK B 3aKOHE HE
OIIPEAEIeH MEXaHU3M pacdyeTa COOTBETCTBUSI JHS JIU-
meHust cBo0obI cymme mrpada. Takoe 3akoHOIaTeb-
HOE pelIeHHE SBIAETCS KOPPYNINOT€HHBIM, YEM MOTYT
BOCITOJIB30BAaTHCS JOJDKHOCTHBIE JINIA Cy/IeOHBIX Opra-
HOB.

YUK PK He npeaycMoTpen MOPSAI0K U YCIOBUS
UCIIOJIHEHHS, OTCPOYKH U PAaCCPOUKH YIUIAThI Tpada.
B nacrosimiee Bpems B cootBeTcTBuH ¢ T11. 10 YUK PK
HOPSIIOK M YCJIOBUS HCIIOJNHEHHS, OTCPOYKH M pac-
CPOYKH yIiaTel ITpada, KpaTHOTO CyMME B3SITKH, OCY-
LIECTBIISIIOTCS HAa OOIIEeM OCHOBaHWH, Kak mITpag,
Ha3Ha4YaeMbIil B pa3Mepe, COOTBETCTBYIOIEM OIpese-
JICHHOMY KOJINYECTBY MECSIYHBIX pacdeTHBIX OKa3aTe-
JIel, YCTaHOBJEHHBIX 3aKOHOJATENBCTBOM Pecmy0-
ik Kazaxcras [7].

C npunstuem HoBoro YK PK or 2014 r. ¢ 1 sH-
Bapst 2015 r. B cyneOHO# IpaKkTHKE IPUMEHSIETCS yro-
JIOBHOE HaKa3aHWE B BUjE mTpada, KpaTHOTO CyMMe
B3SITKH, KOTOPOE MIPETYCMOTPEHO B CAHKIIUSAX COOTBET-
cTByIOImMX crateil. OHAKO MMOKa HE CYIIECTBYET €I~
HooOpa3Horo mpuMmenenns HopM YK PK um paxe
HAOJTI0aeTCsl HETIPABIIILHOE MTPUMEHEHNE HEKOTOPBIX
HOpPM 3aKoHojarenscTBa PecnyOmuku Kazaxctan o
KOPPYIIHUOHHBIX MPECTYIIEHUSX, XOTd B HOPMATUB-
HOM mocTaHOBJIeHNH BepxoBHoro cyama PecryGmuku
Kazaxctan «O mnpakTuke pacCMOTPEHHsI HEKOTOPBIX
KOPPYNIHOHHBIX MPECTYIUIeHNI» oT 27 Hosopst 2015
r. Ne 8 oOpaiieHo BHIMaHKE Ha 3Ty IPo0IIeMy.

BrrmensnoskeHHOE TaeT MpaBo CleNaTh BBIBOJ O
TOM, YTO B NIPABOIIPHMEHHUTENBHON MpaKkTHKe Peciyd-
mkn Kazaxcras Bee elme CyImecTByroT npo0essl B pa-
BOBOM PETYJINPOBAHUH BOIIPOCOB HA3HAYCHHUS YTOJIOB-
HOTO HaKa3aHWi B Buae ImTpada, KPaTHOro CyMMe
B3STKH.
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Haznauenue Haxa3aHUs ABISETCA 3aBEPIIAIOLINM
3TaroM Ipolecca NPUMEHEHHs YTOJIOBHOTO 3aKOHA, B
paMKax KOTOPOH peanu3ylTCsl €ro OXpaHWUTENbHas U
npenynpeauTensHas QyHKIUN B IIaHE MPOTHBOJCH-
CTBHl YTOJIOBHBIM IpaBOHapylieHusM. Hakasanue sB-
nsieTcss 0co00i Mepoit TOCYAapCTBEHHOTO MPUHYKAC-
HUS, KOTOpask B MOCJIEIHUE TOABI MIPOSBISAET HETATHUB-
Hbl€ TEHACHUUH B Pa3BUTUM KOJIWYECTBEHHBIX U
Ka4eCTBEHHBIX XapaKTEPHUCTHUK.

D¢ dexTrBHAs cucTeMa HaKa3aHWs 3a YTOJIOBHbIE
MPaBOHAPYIICHUS SBJISETCS OAHOM U3 NEHCTBEHHBIX
Mep ux npenynpexaeHus. [lo3roMy Ha coBpeMEeHHOM
JTarne pa3BUTHA Ka3aXCTaHCKOTO OOIIECTBA YTOJIOBHOE
HaKa3aHHE OCTAaeTCsl HEOOXOJMMBIM U B TO € BpeMs
JIOCTaTOYHO OCTPBIM CPEJCTBOM PEAarHpOBAHUS IOCY-
JlapcTBa Ha COBEPILIEHHOE ITpaBoHapymenue. IlosTomy
€ro Ha3sHAYCHHE HYXKJAeTCs B TIATEIbHON IPaBOBOU
perylaMeHTallMl W HAayYHOM OOOCHOBAaHMH C TEM,
4yTOOBI BHHOBHBIC HECIH 3aciIy)XKEHHOE HaKa3aHHe,
ObUTO COOMIOICHO TpeOoBaHWE CIIPAaBEUIMBOCTH U
Mepbl YTOJIOBHO-TIPAaBOBOTO BO3AEHCTBUS NPHMEHS-
JIHCh TOJIBKO B T€X IpeJenax, KOTOphle HEOOXOIUMBI
JUId JOCTIWKEHMS IOCTaBIEHHBIX Iiesel u 3axad. B
3TOM CYTh OJJHOTO M3 I'NIaBHBIX HAIPaBJICHUIN YIrOJIOB-
HOM IOJIUTUKH.

Ha ceronusmnuii nens B Kazaxcrane Tak B Mupe
MPOUCXOIAT MOCTOSTHHBIE H3MEHEHHsI CTPAaTETUi U Me-
TOJOB MCIOJIHEHMS HaKa3aHMs, U MpolieMaTnka JaH-
HOTO UCCIIEIOBAHUS HECET AKTyallbHBIN XapaKTep.

AXTyalbHOCTh M30paHHOM TEMBI HCCIIEAOBAHUS
00yCIIaBIMBaETCsl TEOPETHYECKUMH M MPUKIATHBIMU
acrieKTaMu paccMmarpuBaeMoi mpoOiseMsl. ITockoibky
NPUMEHEHHE TaKOoro BHa HaKa3aHWs Kak mTpad o0b-
SICHSITCS, IPEXKIE BCETO, CBOCH 3HAUNMOCTHIO U BBI3BI-
BaeT HEMAJIO CIIOPHBIX BOIIPOCOB, HATMYHE KOTOPHIX 10
CHUX TIOp 3aTPYAHSIOT €ro MOJHOIICHHOE NPUMEHEHHE,
UCTIOJIHEHHEe Ha mnpakTuke. [lomaraem, wu3ydeHue
mrpada JacT BO3MOXKHOCTh HE TOJBKO BBISIBUTH MPO-
OGneMaTHKy ero peaiusaliy, HO M pa3padoTaTrh IyTH,
CBSI3aHHBIE C YCTPAHEHUEM TPYIHOCTEHN €ro MpUMeHe-
HUS, B3bICKaHMs mTpada.

CoBpeMeHHas yrojoBHas ONMTHKa Pecryonukm
KasaxcTaH B HacToOsiIIee BpeMs pa3BUBAECTCA B HAIIPaB-
JICHUH JTHOepanu3alii U TYMaHH3aIluH YTOJIOBHOTO 3a-
KOHOZATENIbCTRA.

Tak, Yxasom Ilpesmnmentra PecnyOmukm Kazax-
ctan ot 24 asrycra 2009 roma, Obuta yTBepKAeHa
«Konnennus npaBoBoii monmutuku Pecrryonukn Kazax-
cran Ha nepuoz ¢ 2010 mo 2020 romay», ogHUMHU U3
HaNpaBJICHUI COBEPIIEHCTBOBAHMS YrOJIOBHOW IMONHU-
TUKU FOCYAapCTBa SIBIISIOTCS:

- pacmpenne cgepsl MPUMEHEHHs YTOJOBHBIX
HaKa3aHUH, He CBA3aHHBIX C JIMIIEHHEM CBOOOIBI, B
TOM YHCJIE UCKIIOUYEHUE U3 OTJEJIbHBIX CAHKLUI HaKa-
3aHWH B BUIE JIMIIEHHUS CBOOO/IBI, TNOO CHIDKEHNE MaK-
CHUMAaJIbHBIX CPOKOB JIMIIICHUS CBOOOIBI;

- ompezienieHre mTpada Kak oHOTO U3 dPPEKTUB-
HBIX BHJOB YTOJIOBHBIX HAaKa3aHWH M BO3MOXKHOCTH
pacuIupeHust ero IpPUMEHEHHS.

HanbGonee moiHOe W KOHIEHTPUPOBAHHOE OTpa-
JKEHHE COBPEMEHHOI! yrOJIOBHOM MONUTHKYU B HAIPaB-
JICHUU TyMaHU3aluU NPOSBUIOCH B IPUHATUU HOBOT'O

YTronoBHOro U YTroJOBHO-UCHOIHUTENBHOTO KOAEK-
COB, KOTOPBIE BBIMOJHSAIOT 331a4y MO MPUBEJEHUIO Ka-
3aXCTaHCKOTO 3aKOHOAATENbCTBA B COOTBETCTBHM C
TpeOOBaHMAMH HOPM MEXIyHapOJHBIX CTaHIapToB. B
LIENIOM KOJEKCHI COAEPKHUT MHOTO HOBEIUI, KOTOPBIC
TpeOyIOT NPUCTAIBHOTO UCCIEJOBAaHMS, KaK HAyJHOTO,
TaK ¥ IPaKTHIECKOTO.

BaxHelimMM HOBOBBEAEHHUEM SIBISETCS pasfele-
HHE YTOJIOBHBIX IIPaBOHAPYLICHUH Ha IPECTYIUICHHUS U
YTOJIOBHBIE IPOCTYIKU, KOTOPBIE AEIATCSA B COOTHOLIE-
HHUH KaK OT YpOBHS OOIIECTBEHHOI ONMAaCHOCTH, TaK U
HaKa3yeMoCTH. ['yMaHH3alMs YTOJOBHON ITOJIUTHKU
BBIPA3UIIaCh B yBEeJIHMUEHUH IperycMoTpeHHbIx YK PK
BUJIOB HAKa3aHW, SBJAIOLICHCS albTEPHATUBOM U30-
JISIIIAY OCYXKJICHHOTO OT O0IIEeCTBa, PaCHIMPEHHH KPyTa
OCHOBaHMH WX mpuMeHeHWs . Cpenn Haka3zaHWHA, HE
CBSI3aHHBIX C JIMIICHUEM CBOOOIBI, 0CO00E MECTO 3aHH-
Maet mrpad. Tak, chepa nmpuMeHeHHs mTpada pacim-
PCHA ITOYTH Ha BCE MPECTYIUICHUS HEOOIIBIION U Cpea-
HEeH TSDKECTH, HE CBS3aHHBIC ¢ NPUYMHEHHUAM CMEPTH
YeIOBEKY.

MoauuuupoBaHsl CoAEpKaHUE U TIOCIEN0Ba-
TENLHOCTh UCTIOIHEHUSI HCIIPABUTENIBHBIX paboT, KOTO-
pBlIe ONpeJieNieHbl Kak allbTepHaTHBa ITpady 1 UCUUC-
JIIOTCSI B KOHKPETHOM pa3Mephl CYMMBI, TOJIEKaIIeH
BBIILIaTE B 010/ KeT. BHECEHBI HOBBIE BUIBI YTOJIOBHBIX
HaKazaHUH — IuIIeHue rpaxkaancTBa Pecryonuku Ka-
3axCTaH W BBIABOpPEHHME 3a mpenens! Pecryomuku Ka-
3aXCTaH MHOCTPAHHOTO JINIIA WIN JIHIa 03 rpakaaH.

YT0510BHO-TIPAaBOBOI HHCTUTYT Ha3HAYCHUS HaKa-
3aHUS SBISETCS OJHUM U3 HanOoJee BaXKHBIX HHCTHTY-
TOB YroOJOBHOTO IpaBa. [IpaBuibHOE penIeHrne Henoro
psaa ero mpobieM HMMeeT OrpPOMHOE INpakTHYecKoe
3HAYEHHE JUIsl OCYIIECTBICHUS 3((HEeKTUBHON GOPHObBI
C TIPECTYIHOCTHIO.

OO6ure Havana Ha3HAYCHUS HaKa3aHUS MPEICTaB-
JAI0T coboii cuctemy 3akperuieHHBIX B YK PK 1 06s-
3aTeNbHBIX IS CyJa HOPMATUBHBIX MPEANHCAHUIN OT-
HOCHUTEIJBHO Y4eTa 00CTOATENbCTB, XapaKTEePU3yIOIIHX
MIPECTYIJICHHE W JIMYHOCTh BHHOBHOTO, KOTOPBIMH
JOJDKEH PYKOBOJACTBOBAThCSA CyA NPH Ha3HAYCHUS
HaKa3aHUs 110 KAXKJIOMY YTOJIOBHOMY €Y.

CoBpeMEeHHBI YrOJIOBHBIA 3aKOH MPEAyCMaTpH-
BaeT BOCEMb OOIMIMX Ha4dall Ha3HAUYEHUS Haka3zaHU: 1)
CyJl Ha3HAYaeT CTpaBeIMBOE HAaKa3aHUE; 2) B Mpelie-
nax ctatb OcobenHol yactu YK; 3) ¢ yuerom moo-
ket O6mieit vactu YK; 4) xapakrepa u cTeneHu 00-
IIECTBEHHON OMACHOCTH MPECTYIUICHUS; 5)ITMYHOCTH
BHHOBHOTO; 6) 00CTOSATENECTB, CMATYAIONINX U OTSTYa-
IOIIMX HakazaHWe; 7) BIMSHUS Ha3HAYEHHOTO Hakasa-
HUS Ha UCIPABJIEHUE OCYKJEHHOTO U yCIOBHUS JKU3HU
ero cembH; 8) Oosee cTpOruid BUI HAKa3aHHs U3 YuCIia
MPEIYCMOTPEHHBIX 3a COBEPIIEHHOE IPECTYIICHUE
HA3HA4aeTCcsl TOJIbKO B CIydae, €CIM MEHee CTpOruil
BUJI HaKa3aHUs HE CMOXXET 00ECHeuuTh JOCTIKEHHE
LeJel HaKa3aHMUsI.

B coBpemMeHHOIT yroJOoBHOM MONMHUTHKE B 00JIacTh
MIPUMEHEHNs HaKa3aHHS CYIIECTBYIOT TPH HampaBie-
HUSI, TI0 KOTOPBIM peaTn3yeTcs ek MPeayIPexKICHIU:
COKpAIIEHHE PEalbHOTO MPHMEHEHUs JIMIICHUS CBO-
00/1bI; pacIIMpeHne BO3MOXKHOCTEH MCIIOJIHEHHS HaKa-
3aHMi, HE CBA3AaHHBIX C JIMIICHUEM CBOOOJBI, MPEX/e
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BCEr0, HCIPaBUTEILHBIX paboT u mrpada; auddepeH-
[MALMs] UCTIOJIHEHUS HaKa3aHWs B BUJIC JIMILICHUS CBO-
(1158

B cBeTe rymaHu3anny yroJioBHOTO 3aKOHOIATeb-
CTBa pa3pabOTaH HOBBIA YToJOBHOrO Kojekca PK, B
KOTOPOM YBEJIMUEHO IPUMEHEHHE mTpada B cpenHeM
Ha 50-70 TPOICHTOB MO BCEM CaHKIMAM. Temeph
mrTpad Kak yHHBEpCaJbHBIM BHA HaKa3aHUS pacrpo-
CTpaHAeTCs KaK Ha MPOCTYIKH, TAK W HA YTOJIOBHEIC
MIPECTYIUICHHUS: BMECTO JIMIIICHUS CBOOOIBI 10 HEKOTO-
PBIM HE3HAYUTENBHBIM MPECTYIDICHUSAM TIpeajiaracTcs
BBECTHU KpYITHbIE MITPadbl 1 00IIECTBEHHBIE PaOOTHI.

B cBs3u ¢ 4eM, 3akoHOJaTeNb OTBOIUT mITpady
pOJIb CpPE/CTBA, CIIOCOOHOTO COCTaBHThH JOCTaTOYHO
OLIYTHMYIO AJIbTEPHATHBY TAaKUM BHJaM HaKa3aHUs
Kak JIMIIeHUE cBOOObI B CIIydasix, KOI/la OTBETCTBEH-
HOCTb YCTaHOBJICHA 32 COBEPILECHUE NPECTYIJICHUH He-
Oonpmoit TshkecTH. Bonee TOro, 3HAYUTENFHO YBEIH-
9uB 00beM MmMTpadHBIX caHKIUK B OCOOCHHOW YacTh
VYK PK, 3akoHOojaTenp mpenmnoyiarajll €ro IMIMPOKOE
BHE/IPCHHE B CYICOHYIO IPAKTUKY. 3 CUET 3TOTO MPe.I-
M0JIaTaIOCh COKpAIeHNEe Ha3HAYCHUS JIUIICHUS CBO-
6oxb1. Ho B cyneOHo#i npakThke mtpad Kak BUI yro-
JIOBHOTO HaKa3aHUs WCIONb3yeTCs HEOINpaBIaHHO
MaJio, XOTsl KapaTelbHbIi 3 dekT mrpada 1o cpaBHe-
HHUIO CO MHOTMMH APYT'MMH BUJIAaMHM HakKa3aHWW Io-
pa3zo Oosiee oIy THM.

Kak ObuTO0 OTMEYECHO paHee, MpH BhIOOpE TaKOM
MOJIMTAKHA TOCYIAPCTBO BBIUTPAECT B KOHOMHUYECKOM
TUTaHE: YBEIMYUTCS IPUTOK JCHEKHBIX CPEIICTB 32 CUET
YIUIATHI ITPapOB U OTHOBPEMEHHO CHU3SATCS PACXOIbI
Ha CcOJIepKaHMe OCYKICHHBIX K JIUIICHUIO CBOOOIEL.

[To yromoBHOMY 3aKOHOJATEIECTBY 3apyOeKHBIX
CTpaH, mTpad NPUMEHICTCS JOCTATOYHO IIUPOKO, OJI-
HaKo, KaK MpaBWJIO, B Pa3yMHBIX INpeJieax U JIMIIb B
Clly4asx, KOT/ia MOJICYAUMbII B COCTOSIHUH €r0 BbIILIa-
TUTh. B CBsI3M ¢ 4eM, U HallleMy rocy/IapCTBY CJieIyeT
NPUHAMATH [TPUEMIIEMBIN OIIBIT 3apYOEXKHBIX CTPaH, B
YAaCTHOCTH IIPH BBIHECEHHS CY/IOM PEILIEHHUS O HaJIoXKe-
HUM 1Tpada MPUHAMATh BO BHUMAaHHE W (PUHAHCOBOE
MOJIOXKECHHE OCYXKICHHOTO, M KaK OTpa3UTCs Ha3Haue-
HUe mTpada Ha ero OIH3KUX, U MaTepHAIbHBIN yIIepo,
HaHECCHHBIH MMPECTYIICHUEM H T.II.

HUccrenoBanne 3apy0eKHOTO OIIBITA TPUMEHEHHUS
mrpada Kak BUJa YroJOBHOTO HaKa3aHHs MOKa3bIBaeT
LIMPOTY €r0 PACIPOCTPaHEHMsI B CaHKLIUAX craTeil YK
pa3UYHbBIX CTPaH

B CcOBpeMEHHBIX YCJOBHUSX, KOT/Ia PEan3yercs
OJIHO U3 BaXKHEMIIUX HAIIPaBJICHUN yrOJIOBHOW IOJIU-
THKH - 9KOHOMHUSI YTOJIOBHOM pernpeccu, mrpad sBis-
€TCsl OJTHUM U3 JICHCTBEHHBIX BUJIOB HAKa3aHMUs, OKA3bl-
BAIOIMX MMYIIECTBEHHOE BO3/IEHCTBHE HA OCYXKJICH-
HOro. A 3TO camas BaKHas LEJIb BOCCTAHOBJICHUS
COLIMAIIBHON CIPABEJUIMBOCTH, a TAK)Ke WCIIPABICHUS
OCY’K/IEHHOTO M TIPETyTIPEXJICHNS] COBEPILICHMUS HOBBIX
MpeCTyIUICHUH.

B cBsi3u ¢ rymaHuzanuei yrojloBHOM MOJUTHKHU
MBI IIpeJiaraeM, paciiupuTh NpUMEHeHUs ITpada B
Ka4yeCTBE OCHOBHOTO BHJIa YTOJIOBHOT'O HaKa3aHWs B
YKa3aHHBIX 3a MPECTYIUICHUS HEOOJBbIION M CpemHen
TSOKECTH, €CITH JaHHBIE COCTaBBI INIPECTYIUICHHH HE
MMEIOT OOIIECTBEHHO OITACHOTO XapakTepa, TaK Kak

HaJIOXKEHUE CYJIOM MaTepualibHOM OTBETCTBEHHOCTH
Oyner Oonee 3(h(HhEeKTUBHBIM HaKa3aHHUEM.

Bo-nepBbIX, 3T0 IpUBEJET K COKPAILECHHUIO YAETb-
HOT'O Beca JIMIIECHHsI CBOOOBI B CTPYKTYpE IPUMEHsIe-
MBIX Haka3aHuil M OyAeT crocoOCTBOBATH PEIICHUIO
TakoW MpoOJIEMBI, KaK CHIDKCHHE YNCIIa OCYXKICHHBIX,
HaXOJSIINXCSA B MECTAX JHIICHHUS CBOOOMBI.

Bo-BTOpPBIX, HAIHIO YKOHOMUYECKAs IIETIEC000-
Pa3HOCTh, MOCKOJBKY COKPAIAIOTCSl PAcXOJbl HA CO-
JepkaHHe 3aKIIOUCHHBIX, a MCIOJHEHHE mTpada He
TpeOyeT O0BMHX OI0IKETHBIX 3aTpPaT.

B-Tperpux, mrpad ruiaHupyeTcsi cAenaTh OCHOB-
HBIM HCTOYHUKOM TIOTIOJIHEHUs co3iaBaeMoro donna
KOMITCHCAIIY TIOTEPIICBIINM.

3aKOHOIATENI0 3aMMCTBOBATh OIIBIT 8 JMUHHUCTpA-
THBHOTO 3aKOHO/IaTEIbCTBA HAILIEH CTPaHbl, B KOTOPOM
IIPEYCMOTPEHBI JIbIOTHBIE YCIOBUS AT JIHILI, KOTOPBIE
OIUTAYMBAIOT aJMHHUCTPATUBHBIA mTpad B yCTAaHOB-
JICHHBIC KOPOTKHE CPOKH T.€. INOBBICUTH 3((eKTHB-
HOCTh B3BICKHBAEMOCTH HA3HAauYEHHOTO YTOJIOBHOTO
mrpada myTeM NPUMEHEHHs aHAJIOTHH TTOTIOJHEHUS B
TOCYAapCTBEHHBI  OIO/DKET  aJMHHHCTPAaTHBHOTO
urrpada, rae coriacho 4.2 ¢1.811 Kogekca 06 anMuHu-
CTPaTUBHBIX MNpaBoHapymieHusx Pecrnyonmku Kazax-
ctaH (danee - KoAlIl PK) «mpu nopsike COKpaeHHOTro
MIPOM3BOJICTBA 110 JIeNTy 00 aJJMUHUCTPATHBHBIX MPABO-
HapyIIEHUH, €CJIU JIUIO, COBEpUIUBIICEe aJMUHHUCTpPA-
THBHOE MPaBOHAPYIIEHUE, OIUIATUIIO ITpad B pazMmepe
50% B TeueHne 7 CyTOK OT yKa3aHHOH CyMMBI mTpada,
JIETI0 CUUTAETCSI PACCMOTPEHHBIM IO CYIIECTB», CO-
riacHo 4.3 ct. 883 KoAIl PK[6].

[Tonaraem, 4To 3aKpeIuICHHE B yrOJOBHO-HCIIOJI-
HUTEJIBFHOM 3aKoHOaTenscTBe Pecmy6nmkn Kazaxcran
TIOJIO’KEHHSI, AaHAJIOTHYHOTO B3BICKUBAEMOCTH aIMUHH-
CTPaTUBHBIX MTPA(OB, HOCIYKHUT SIKOHOMUUECKH d-
(eKTHBHBIM CIIOCOOOM MOMOJHEHHS! TOCYAapCTBEH-
HOTO O0JKeTa.

Cyn He BBDKHIAS CPOK JOOPOBONBHOW YIUIATHI
mrpada, HanpaiIseT NPUTOBOP CyAeOHOMY HCIIONHU-
Tenmto. B cBolo ouepenpb cyneOHBIN HCTIOHUTENB 005-
3aH B TeUeHHUE 3-X AHEH CO AHS MOCTYIUICHUS TOKYMEH-
TOB MPUHSATH OJTHO U3 pemeHnit cormacHo 3PK «O0 mc-
TIOJTHUTEIHHOM TIPOM3BOJCTBE M CTAaTyce CYAEOHBIX
HCTIOTHUTEIICH»:

- 0 BO30Y)XICHUH HCIIOJIHUTEIHHOTO IPOU3BOI-
ctBa (ct. 37);

- 00 oTkaze B BO30YKIACHHH HCTIOJHUTEIHLHOTO
npousBojicTBa (cT. 38).

BMmecte ¢ Tem, He peako OBIBAIOT CiIydau KOTAa,
JOJDKHUK B TE€YCHHWE CpPOKa JOOPOBOJIBHOM YIUIATHI,
OITaYMBaeT HAJIOKEHHBIN mTpad, a UCIOIHUTEIHHOE
TIPOM3BOJICTBO YK€ BO30YKIEHO, BO3MOXHO CY/1€OHBII
UCTIOJTHUTENb TPENNPUHSI PSAJ ONPEACIECHHBIX Mep
MIPUHYANTEIBHOTO MCHONHEHH. TyT TO M BO3HUKAIOT
MpoOJIEMBI...B TOM 4YHCIIe W XKaJI0Obl, M HE JOBEpHE
rpakaaH K opraHam BiacTH. Bo n30exanne BO3HUKHO-
BEHMS JaHHBIX ITPO0JIeM, CUMTaeM [1eJIeCO00pa3HbIM He
MPaKTHUKOBaTh (DaKThl HANPABJICHUs IPUIOBOPOB CY-
JeOHBIM HCIIOJTHUTENSAM /10 UCTEUCHHS CpoKa J00po-
BOJIBHOM OTIAaThI Tpada Mo aAMUHUCTPATUBHBIM IIpa-
BOHAPYIICHUSIM.
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Texunueckue npoOJIEMbl UCIIOIHEHUS] Ha3HAYEH-
HBIX agMHUHUCTpaTuBHBIX mTpados B EPAIIL IIpu Bo3-
BpaTe CyIeOHBIMU HCIIOJHUTEISIMHU ITOCTAHOBIICHUH O
HaJlo)KeHNH tpada (omkas 8 6030yxcoeHuU UCHOIHU-
menvHoeo npouszsoocmea cm. 38 3PK «Obucnonnu-
MeNbHOM NPOU3B0OCmEe U cmamyce cyo0eOHbIX UCNOJI-
Humeneti») OpraHbl BHYTPEHHUX JIEN HE IMEIOT TEXHH-
YEeCKOM  BO3MOXKHOCTH  IOBTOPHO  HAIPaBHUTh
nocpenctsoM EPAIT ucnoaHUTENbHBIA JOKYMEHT.

B pesynpraTe MOCTAaHOBIEHHS O HaJIOXKCHUU
mrpada ocTalTcs 0e3 UCIIOIHEHHS, a IPU UCTEUCHUN
CpOKa JJaBHOCTH BooOl1e criuchiBarorcsi. K mpumepy: B
VYnpaBneHun aAMUHUCTPAaTUBHON MpakTHKH Jlenapra-
MeHTa nonuuuu r.Hyp-Cynrtan mo 3To npuuuHe He Uc-
MOJIHEHO 1o4TH 21 ThIC. fen Ha cyMmMmy Oomnee 200 MutH.
TeHre, U3 HUX 11,5 MIIH. TeHTe y)Xe He TOAJIeKAT CIIH-
caHuto. JlaHHas npoGsiema sIBISIETCS] OJHON U3 00BEK-
TUBHBIX IPUYMH HU3KOW B3BICKAEMOCTH IITPA(OB.

VYauTeiBasg M3I0KEHHOE HEOOXOIUMO NPHUHATH
MepsI 1o gopaboTtke EPAIT B 9acTé BO3MOKHOCTH TIO-
BTOPHOT'O HAaIPaBJICHUs IOCTAHOBJICHUH Ha NMPUHYIU-
TEJIbHOE B3bICKaHHE

KoHcTaTHpyst coxpaHeHHe BOIIPOCOB O CTENECHH
TSDKECTH IuTpada Kak BHIA YrOJOBHOTO Haka3zaHMs U
MECTE €ro B CHCTEME YTOJIOBHBIX HaKa3aHH 3a coBep-
IIEHHOE YTOJIOBHOE IIPaBOHApYILIEHHUE, ITpe iaraeM Ie-
PECMOTpETh CHCTEMY HaKa3aHHUH 32 YTOJIOBHBIC ITPaBO-
HapylleHUs], BHECTH nonpaBku B ctatbio 40 YK PK,
r7ie HanboJee MATKUM BHIOM HaKa3aHUs MPU3HATh 00-
IIECTBEHHbIE paOOThI, BTOPBIMH I10 CTETIEHH CTPOTOCTH
PacIoNOXUTh HCTIPaBUTENbHbIE PabOTHl, a TPETHUM
BUJIOM HaKa3aHMs, KaK 3a YrOJIOBHBIE ITPOCTYIIKH, TaK
U 32 NPECTYIJICHUs], TPEAYCMOTPETH IITpad, uTo OyAeT
OTBEYATh IPABOBOI MPHUPOJIE U IOPUANIECKOMY COIEP-
JKQHUIO YKa3aHHBIX HAKa3aHUU.

WuauBHayanu3upoBaTh MOJIXOA K Ha3HAYCHHUIO
mrpadoB, Tak, B HACTOSIIEE BPEMs 32 OJMH M TOT K€
YTOJIOBHBIN POCTYIOK COBEPUIEHHBII CAHTEXHUKOM U
COTPYJHHKOM HAIMOHAJHHOW KOMIIAHUH, UM 000MM
OyneT Ha3HaueHO YIUIATHTh B OIOMKET rocyaapcTBa
oIMHaKoBbIH mTpad. [IpuHIMaTh BO BHUMaHHE HMY-
IIECTBEHHOE I10JI0KEHHE OOBHHAEMOTO U €T0 BO3MOX-
HOCTH 3apaboTKa Ha MOMEHT IPOBEAEHUs cyneOHOro
3acenanus. M3 MaTepuanoB yrojoBHOIO feya CyJ He
BCETJ]a MOKET CAETaTh BBIBOA 00 MMYIIECTBEHHOM TIO-
JIOXKEHHUU OCYKJIEHHOTO U €r0 CEeMbH, O BO3MOXHOCTH
MOJy9YEeHNS UM 3apabOTHOM IUTaTHl WK HHOTO JJOXOAA.

[TosTOoMy BCe 3TH BOTIPOCHI CY I JOIKEH HOAPOOHO
BBIICHATH B XOJI€ Cy/IeOHOTO 3aceJaHusl.

[Monsoas wrorw, copMynupyeM OCHOBHBIE BBI-
BOJbI U MPEANOKEHUS, K KOTOPBIM MBI IPUILIH B pe-
3yJIbTaTe NPOBEAECHHOTO UCCIEIOBAHUS:

1. Cucrema Haka3aHMH UMEET BaKHOE MIPAKTHYE-
CKO€ 3Ha4YEHHE, IIOCKOJIbKY OepeTcs 3a OCHOBY IIpH pe-
IIIEHUH BOTIPOCOB O 3aMeHe Ha 0oJiee CTPOTHi WIIN MSIT-
KUl BUJI Haka3aHus. [IpaBoBast mpupojaa u cogepkanue
mrpada, a TaxKe MPaKTHKa MPUMEHEHHS 3aKOHA 1103-
BOJISIET YTBEP)KIATh, YTO IITpad HE SBIAETCS MATKUM
BHJIOM yTOJIOBHOTO Haka3aHus. KoHcTaTHpys coxpane-
HHE BOTIPOCOB O CTENEHHU TKECTH mTpada Kak BHIA
YTOJIOBHOT'O HAKa3aHUsI U MECTE €T0 B CUCTEME yTOJIOB-
HBIX HaKa3aHUH 3a COBEPLICHHOE YTOJIOBHOE MPaBOHA-

pylIeHue, npeyiaraeM NepecMoTpeTh CUCTEMY HaKasa-
HUH 32 yroJIOBHBIE NPaBOHApPYLIEHHs, U BHECTH IIO-
npaBku B ctaThio 40 YK PK, rae Hanbomnee MsITKuM BU-
JIOM HaKa3aHUs IPU3HATH OOIECTBEHHBIE Pa0OTHI, BTO-
pBIMH  TI0  CTENIEHH CTPOTOCTH  PAaCIIONOXHTh
UCTIpaBUTENbHBIE PabOTHI, @ TPETHHM BHIOM Hakasa-
HUSI, KaK 32 YTOJIOBHBIE MIPOCTYIKH, TaK M 33 MPECTYII-
JICHHUA, TMPEIyCMOTpeTs mTpad, 4yTo OymeT oTBedaTh
MIPaBOBOW IPHpPOJAE M IOPUAMNYECKOMY COAEPIKaHMIO
yKa3aHHBIX HaKa3aHHH.

Uznoxuts c1.40 YK PK B cnienyromeit pegakuuu:
«Cratbs 40. Buasl HakazaHuit

1. K sunty, npu3sHaHHOMY BUHOBHBEIM B COBEpIIIE-
HHUH YTOJIOBHOT'O POCTYIKA, MOTYT IPUMEHSITHCS CIie-
JYIOIIe OCHOBHBIE HAKa3aHUS:

1) npuBedeHNE K OOIIECTBEHHBIM paboTaMm;

2) uctipaBUTENbHEIC PaOOTHI;

3) mrrpad;

4) apecr;

5) BeIgBOpeHME 3a mpeaens! PecmyOmmkm Kazax-
CTaH MHOCTPaHLa WK JIUna 0e3 Trpa)K1aHCTBa.

2. K nuny, npu3HaHHOMY BUHOBHBIM B COBEpIIIe-
HUH NPECTYIJICHUS, MOT'YT IPUMEHATHCS CIEAYIOIINe
OCHOBHbIEC HaKa3aHU:

1) npuBiedeHne K OOIIECTBEHHBIM paboTam;

2) ucnpaBHUTENbHBIE PA0OTHI;

2-1) wrpad;

3) orpaHmyeHIE CBOOOIEHI;

4) munieHue cBOOOIbI;

5) cMepTHas Ka3Hb».

[Tpeanaraemble MoONpaBKaMy JOJDKHBI TOBJIEYb 32
coboii m3meHeHus B apyrue HopMmel YK PK, xoTopsie
KacaroTCsi BOIIPOCOB 3aMEHbI Ha 0oJiee CTpPOruii/ Msr-
KHMH BUbI HaKa3aHMs, a Takoke B osioxkenuss YUK PK,
PeryIUpPYIOINM aHAJIOTHIHBIE BOIIPOCHI.

2. B cBs131 ¢ r'ymMaHHU3anuei yroJoBHOM MOJUTHKH
mrpad SABISIETCS OAHUM M3 OCHOBHBIX HaKa3aHMH 3a
YTOJIOBHBIE IIPAaBOHAPYIIECHUS, KOTOPBIH NPUMEHSETCS
JIOBOJIBHO YacTo, ITOCKOJIbKY HAJIOKEHUE CY/I0M MaTe-
PHAITBHON OTBETCTBEHHOCTH SBIISIETCSI B OCHOBHOM, 3(-
(eKTHBHBIM Haka3zaHHEM. YTO NMPHUBOIUT MOCTENEHHO
K COKpAIIEHHIO yJEeILHOTO Beca JIMIICHHUS CBOOOIBI B
CTPYKTYpE€ NMPUMEHSEMbIX HAKa3aHWH U CIOCOOCTBYET
pelIeHNI0 TakoW NpoOJeMbl, KaK CHIDKCHHE YHCIIa
OCY)KIICHHBIX, HaXOSIIUXCS B MECTaxX JIMIICHHUS CBO-
6oxpl. Hamumo skoHOMHUYECKas IIeIecO00pa3HOCTH,
ITOCKOJIBKY COKPAIIAIOTCS PACXOIbl Ha COJepIKaHUE 3a-
KITIOUEHHBIX, a UCTIOJIHEHUE 1mTpada He TpedyeT 00IIb-
mux OIO/PKETHBIX 3aTpar.

C yueroM OGONBIIOTO KOJMYECTBA MPUTOBOPOB C
Ha3Ha4YeHHeM mTpada U B LEJIX BOCCTAaHOBIICHUS CO-
LIMAJIbHON CIIPaBEUIMBOCTH IIPH BOCCTAHOBJICHHUH IIPAB
ToTepIeBUIeld CTOPOHBI NpejaaraeM ImTpad crenarsb
OCHOBHBIM HCTOYHUKOM MOIOJIHEHHS CO3JaBaeMOro
donna KOMIEHCAMN TIOTEPIIEBIINM. PyKOBOACTBYSCH
BBIIIEU3IOKEHHBIM, IMIpeIaraéM BHECTH IONPABKH B
YK PK u 3akon Pecy6nmuku Kazaxcran ot 10 stHBaps
2018 roma «O @oHJE KOMIIEHCAIIUN TTOTEPIIEBIITIM).

Yacts nepsyto cT.40 (Iltpad) YK PK m3noxuts
B cuenytomeit penakuuu: «1. ltpad ecTh meHexHoe
B3bICKaHME C nepeurciaeHus B GoHg KOMIEHCauH Mo-
TEpIEeBIINM, Ha3HayaeMoe B IpeAenax, MperycMoT-
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peHHbIX HactosmuM Kopekcom, B pa3mepe, COOTBET-
CTBYIOLIEM ONPEAEICHHOMY KOJUYECTBY MECSUHBIX
pacueTHbBIX MOKa3aTelel, yCTaHOBIECHHBIX 3aKOHOAA-
TenbcTBOM PecnyOnmku Kazaxcran u nelicTBOBaBIIMX
Ha MOMEHT COBEpIIEHUS YTOJOBHOTO IpaBOHApYIIe-
HUS, OO B pa3Mepe, KpaTHOM CyMME WIIM CTOMMOCTH
B3ATKH, CYMME TIEpEJaHHbBIX JICHET WIN CTOUMOCTH TIe-
pPEIAaHHOTO MMYINECTBA, CTOMMOCTH IIOXHIEHHOTO
MMYILECTBA, CYyMME MOIYYCHHOTO J0XO0a M CyMME
HE TIOCTYNHBIIUX IUTaTeXel B OromkeT». BHectn mo-
npaBku B cT.10 (Mcrounuku ¢opmupoBanus Donna
KOMIICHCAIMY NoTepneBnM ) 3akoHa Pecriyonuku Ka-
3axctaH oT 10 stuBapst 2018 roga «O douge koMIieHca-
L[UH TOTEPHEBIINMY, JOMOIHHUB €€ IMyHKTOM 3-1) cie-
JIYIOIIETO COJIePHKAHUA:

«3-1) neHeHbIE B3BICKAHUS C OCYXIECHHOTO, B
OTHOIIEHHH KOTOPOT'O BCTYNWJI B 3aKOHHYIO CHIIy 00-
BUHUTEIBHBIA IPUTOBOP CyZla U KOTOPOMY Ha3HauCHO
Haka3aHHue B BUJE mrpada;»

3. HecMOTpsl Ha MHOTOYHCIICHHBIC TIPEUMYIIIECTBA
mrpada Inepen HHBIMH BHIAMH HaKa3aHWH, CyIie-
CTBYIOT IPOOJIEMBI MCIIONHEHHS JAaHHOTO HaKa3aHWs.
3aKoHOJaTeNIo IpeAIaraéM 3auMCTBOBATh OIIBIT aAMU-
HUCTPATUBHOTO 3aKOHOJATENhCTBA HAIllEH CTpaHbI
(ct.cT.811, 833 KoAIl PK), B KoTOpOM mperycMoT-
PEHBI JIBIOTHBIE YCIOBUS AJIS JIML, KOTOpPbIE OIUIa4M-
BAlOT aIMHHUCTPATHBHBIH MTpad, B yCTAHOBICHHBIE
KopoTkue cpoku. [Ipenmaraem pomnomHuts c1. 50 YUK
PK (Ilopsimox W ycIOBHS HCIIONHCHHS HaKa3aHUS B
BUJe mTpada) 9acThio TPETEH CIEAYIOMEro ConepxkKa-
HUSL:

«3. B cimydae orutatel mrpada B pasMepe maTHie-
CSITU MPOIIEHTOB OT YKa3aHHOM CyMMBI ITpada 3a yro-
JIOBHBIHM MPOCTYIIOK ¥ NPECTYIUICHHE HEeOOIbIION TH-
’KECTH B TEUCHHUE MIATHAIATH CYyTOK, HaKa3aHHE B BUJIE
mrpada CUuTaeTCst OTOBITHIM.»

JlaHHOE TTONI0’KEHHE HAIIPABJICHHO Ha MOBBIIICHHE
3 PEKTUBHOCTH MCIOJIHEHUSI TIPUTOBOPOB, BBIHECEH-
HBIX 32 COBEPILEHHE YTOJIOBHBIX IIPOCTYIIKOB MIIH IIpe-
CTYIUICHUH HEOONBIIOW TSDKECTH C Ha3HauYCHHEM
mrpada. [lonaraem, 4ro 3aKpensieHue B yroJOBHO-HC-
TIOJIHUTEIEHOM 3aKoHOoaTenbeTBe PecyOmmkn Kazax-
CTaH TIOJIOKEHNS], AaHAJIOTHYHOTO B3BICKMBAEMOCTH aJI-
MHUHHCTPATUBHBIX IITPa(oB, MOCIY)XUT SKOHOMHYE-
CKH 3¢ heKTUBHBIM criocobomM MOTIOJTHEHUSI
TOCyJIapCTBEHHOTO OOJDKETA.

4. B nensx obecriedeHnst HA3HAYCHUS CTIPaBEIIIH-
BOTO HakKa3zaHUs B Buie mrTpada, IpeAcTaBIsIeTcs IIe-
J1eCOO00pa3HBIM PAaCCMOTPETh BOIIPOC O BO3MOXKHOCTH
3aMMCTBOBAHHUS 3aKOHOJATEIFHOTO M ITPABOIPHUMEHH-
TENBHOTO OmbITa DpaHIWHM, CBSI3aHHOTO C IOBBIIIE-
HHEeM 3(QQEKTUBHOCTH NPHUMEHEHHUS JaHHOTO BHJIA
Haka3aHus. B yacTHOCTM NpH Ha3HAYEHUM HaKa3aHUs
CyAy LieJiecoo0pa3Ho 0THOBPEMEHHO OIPENEIISATh CPOK
JIMIIEHUsT CBOOOJIBI, KOTOPBIH JOJDKEH OTOBITH OCYX-
JICHHBII B cily4ae, eciii cyMMa mrpada, Ha3HaueHHas
NPUTOBOPOM CyJa, He OyleT HaJuiexamuMm oOpasom

ymnadeHa. [Togo6Hoe npennyicanue B IPUroBope cyna
MOXET CTaTh JOCTATOYHO CEPbE3HBIM CTUMYJIOM IS
OCYKJIEHHOTO K CBOEBPEMEHHOM M IMOJHOW yIUIaTe
Ha3HaYEHHOU CyMMBI.
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