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Abstract 

In modern economic conditions, with the negative influence of external and internal factors, an effective 

organizational and economic management mechanism has been formed that allows achieving high results of the 

enterprise's activities with optimal consumption of resources. In this context, it is necessary to consider issues 

related to the establishment of an appropriate mechanism, as well as to assess its effectiveness and effectiveness. 

The article reveals the content of the economic category at the regional level (meso-level) and presents studies of 

elements of the mechanism of management of agricultural enterprises. The system of economic diagnostics of 

organizational and economic mechanism of agricultural management is proposed and criteria for analysis of 

performance indicators of its functioning are defined. The scientific novelty of the study is the development of new 

levels of the mechanism - technological and social, which must be taken into account when evaluating the entire 

system of organizational and economic relations between enterprises. At the same time, new indicators reflecting 

the effectiveness of the presented levels of the mechanism were introduced. The provisions proposed in the article 

are justified by calculations made on the example of agricultural enterprises of the Vinnitsa region. 

Анотація 
У сучасних економічних умовах із негативним впливом зовнішніх та внутрішніх факторів сформова-

ний ефективний організаційно-економічний механізм управління, що дозволяє досягти високих результа-

тів діяльності підприємства при оптимальному споживанні ресурсів. У цьому контексті необхідно розг-

лянути питання, пов’язані з формуванням відповідного механізму, а також оцінити його результатив-

ність та ефективність. У статті розкривається зміст економічної категорії на регіональному рівні 

(мезорівень) та представлені дослідження елементів механізму управління сільськогосподарськими підп-

риємствами. Запропоновано систему економічної діагностики організаційно-економічного механізму аг-

рарного менеджменту та визначено критерії аналізу показників ефективності його функціонування. На-

уковою новизною дослідження є розробка нових рівнів механізму - технологічного та соціального, які не-

обхідно враховувати при оцінці всієї системи організаційно-економічних відносин між підприємствами. 

Одночасно запроваджено нові показники, що відображають ефективність представлених рівнів механі-

зму. Запропоновані в статті положення обґрунтовуються розрахунками, зробленими на прикладі сільсь-

когосподарських підприємств Вінницької області. 

 

Keywords: agricultural enterprises, organizational and economic mechanism, efficiency assessment, produc-

tion activities, improvement, integrated indicator. 

Ключові слова: сільськогосподарські підприємства, організаційно-економічний механізм, оцінка ефе-

ктивності, виробнича діяльність, удосконалення, комплексний показник. 

 

Formulation of the problem. The agricultural 

sector operates in a rather difficult economic environ-

ment, due to the influence of domestic, foreign eco-

nomic and political negative factors. Therefore, there is 

a need to create new approaches and requirements to 

solve existing problems in the agro-industrial complex. 

One of the ways to solve this problem is to clarify the 

model of efficiency of the organizational and economic 

mechanism of management, its improvement and the 

possibility of further application in the agricultural sec-

tor of the economy. This issue is relevant for agricul-

tural organizations of Vinnytsia region, the state of 

their economy requires the search for new approaches 

to increase the efficiency of their activities, improve the 

financial situation. 

https://doi.org/10.24412/2520-6990-2021-15102-4-10
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Analysis of researches and publications. In 

studies by foreign authors (D. Keynes, D. Ricardo, A. 

Smith, A. Culman), the organizational and economic 

mechanism is represented by a certain sequence or set 

of economic phenomena, but without studying all its 

constituent elements. -economic mechanism of man-

agement is also claimed by such scientists as L. Abal-

kin, V. Afanasyev, G. Bagiev, P. Bunich, E. Golubkov, 

O. Grebeshkova, M. Greshchak, O. Dobykina, O. 

Kotsyuba, B. Rapoport, V. Sklyarenko, S. Shatalin, E. 

Yasin and many others [1]. However, not all works pro-

vide an assessment of indicators that characterize the 

effectiveness of the management mechanism. There-

fore, despite the large number of different studies in 

Ukrainian and foreign literature, this issue still needs 

further study. 

Formulation of aims of the article. The purpose 

of this article is to consider the issue of assessing the 

effectiveness of the organizational and economic mech-

anism of management of agricultural enterprises in 

Vinnytsia region and the impact on financial and eco-

nomic performance. The subject of scientific work is 

the organizational and economic mechanism of man-

agement of agricultural enterprises in Vinnytsia and 

evaluation of its effectiveness. 

The object of research in this work were agricul-

tural enterprises of Vinnytsia region. The research 

methodology consists in the analysis of the system of 

indicators characterizing various parties and features of 

the mechanism of management of agricultural com-

modity producers. The study used a systematic ap-

proach to the study of this issue using the abstract-log-

ical method, the method of grouping, comparison, eco-

nomic-statistical method, the method of export 

estimates. 

Exposition of basic material of research. Organ-

izational and economic mechanism should be studied 

as a system of consciously established forms of man-

agement, levers and methods of management, planning, 

financing, pricing and other economic structures that 

ensure the implementation of the reproduction process 

in agriculture in specific territorial conditions. Thus the 

complex estimation of efficiency of the management 

mechanism is recommended to be carried out as diag-

nostics of functioning of each of elements of the inves-

tigated mechanism.  

Organizational and economic mechanism of func-

tioning of agricultural enterprises includes macro- and 

microeconomic components. The macroeconomic 

component is formed under the influence of the state 

and determines the objective conditions of management 

[2].  

Organizational and economic mechanism of the 

micro level - a set of economic and organizational 

measures aimed at achieving strategic goals of agricul-

tural enterprise.  

Vinnytsia region is an agro-industrial region of 

Ukraine, where the share of agricultural products and 

processing industries is more than half of the gross out-

put of the region. The long-term development of the re-

gion's economy is associated with these industries, so 

their work requires a productive resource base, which 

in most cases is represented by agricultural enterprises 

in the region [3].  

The agro-industrial complex of Vinnytsia region 

is characterized by different conditions, differentiation 

of the level of socio-economic development and the ob-

ject of the meso-level economy, which is aimed at 

achieving the goals developed by regional authorities 

and should be adapted to methods of state support of 

agrarian business. The region specializes in the produc-

tion of cereals, vegetables, potatoes, oil seeds, fodder 

crops. In animal husbandry, the areas of specialization 

are meat and dairy cattle breeding, poultry farming, and 

pig breeding. Indicators that characterize the state of 

production of farmers in Vinnytsia are shown in table. 

1. 

Table 1  

Dynamics of indicators of agricultural enterprises of Vinnytsia region in  

2017-2020 

Indicators 

 

2017  

 

2018  

 

2019  

 

2020  

2020 in 

% until 

2017 

Land resources 

Total land area for harvest of agricultural 

crops of all categories of farms, thousand ha 
1625,7 1623,7 1623,8 1627,2 100.09 

Total land area of enterprises for harvest of 

agricultural crops, thousand ha 
1208,3 1203,9 1202,7 1207,3 99.91 

Area of agricultural land used by enterprises, 

thousand ha  
1245,9 1243,7 1241,1 1249,6 100.29 

Area of arable land, thousand ha 1224,9 1218,3 1220,5 1229,0 100.33 

Area on which mineral fertilizers were ap-

plied for harvest of agricultural crops, thou-

sand ha 

1103,9 1040,3 966,5 1036,9 93,93 

 Area on which organic fertilizers were ap-

plied for the harvest of agricultural crops, 

thousand ha 

22,8 42,9 37,1 34,2 150,0 
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Continuation of table 1. 

Labor resources 

Number of employees in enterprises - total, 

persons  
143418 158541 177354 182753 127,42 

Іncluding: agricultural workers, persons  36932 39107 36437 37684 102,03 

Amounts of accrued wages per year per 1 em-

ployee, thousand UAH  
77988,0 99804,0 122433,36 128191,2 164,37 

Material and technical resources of enterprises 

Tractors of all kinds, units  9297 8559 8701 8853 95,2 

Trucks and lorries, units  5765 5280 5323 5456 94,64 

Trailers and semi-trailers, units  3354 4418 4501 4591 136,88 

Tillage equipment:       

plows, units  3733 3743 3891 3789 101,50 

cultivators, units  4636 4392 4515 4614 99,52 

harrow, units 20431 17652 17478 18520 90,64 

Equipment for sowing and planting and for 

applying fertilizers:  
     

seeders, units  4550 4192 4334 4359 95,80 

potato planters, units  68 77 75 74 108,82 

Continuation of table 1. 

manure and fertilizer spreaders, units  2005 1836 1906 1916 95,56 

Combine availability:       

grain harvesters, units 1765 1653 1670 1696 96,09 

corn harvesters, units  156 126 125 136 87,17 

potato harvesters, units  37 31 29 32 86,48 

beet harvesters, units  319 270 258 282 88,40 

fodder harvesters, units 418 322 314 351 83,97 

Indicators of production volume at enterprises 

Volume of production of cereals and leg-

umes, thousand centners  
29436,8 38430,5 45801,3 34654,2 117,72 

Volume of potato production, thousand cent-

ners  
24,4 21,1 10,1 23,6 96,72 

Volume of vegetable production, thousand 

centners  
41,1 52,8 83,4 57,9 140,87 

Growing (in live weight) of agricultural ani-

mals, tons 
352700 426800 586195 601463 170,53 

Sales for slaughter of cattle (live weight), 

thousand tons 
11,4 12,4 14,8 11,0 96,49 

Sales of poultry for slaughter (live weight), 

thousand tons 
329,5 403,8 555,5 580,4 176,14 

Milk production, thousand tons 182,5 204,0 202,6 212,3 116,32 

Average annual hopes milk from 1 cow, kg  5606 6390 6540 7222 128,82 

Number of eggs obtained from poultry, mil-

lion pieces 
363,6 370,3 401,7 369,6 101,65 

Source: compiled by the author according to the data [4]. 

 

The analysis of the situation in the agricultural 

sector of Vinnytsia region showed that not all indicators 

show positive dynamics. Thus, during the analyzed pe-

riod of time in the region, land and labor resources de-

creased, there was a negative dynamics of some indica-

tors of production.  

One of the main problems is the reduction of the 

number of employees of enterprises, which becomes an 

obstacle to providing the agri-food market with quali-

fied labor resources. The wages of most workers em-

ployed in agricultural production are also low. The av-

erage salary of agricultural workers in Vinnytsia region 

amounted to 10.4 thousand UAH in 2020, while in 

Sumy region this figure amounted to 12.1 thousand 

UAH.  

The number of agricultural machinery is decreas-

ing at enterprises (tractors, combine harvesters and for-

age harvesters), there is a steady moral and physical ag-

ing of fixed assets. Insignificant positive dynamics is 

observed only in some indicators of agricultural pro-

duction: potatoes, vegetables, livestock and poultry for 

slaughter, milk and eggs. 

In recent years, the total number of agricultural en-

terprises has increased (in 2016 - 2545 units, in 2019 - 

2860 units), in addition, many of them in 2020 are in a 

difficult financial situation.  

Elimination of negative causes at the enterprises 

of the agro-industrial complex of Vinnytsia region is 

impossible without analyzing the effectiveness of the 

organizational and economic mechanism of manage-
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ment, which is, according to most economists, a com-

plex holistic system consisting of many elements of 

economic, organizational, legal and social levels.  

Therefore, it is advisable to evaluate the constitu-

ent elements of this concept using multifaceted indica-

tors. The basis for assessing the organizational and eco-

nomic mechanism of management was the method con-

sidered in the works of V. Andriychuk [5], it should be 

noted that there are other models of balanced score-

cards, such as: BSC model L. Meisel, efficiency pyra-

mid K. McNair, R. Lunch, K. Cross, модель EP2M - 

model - K. Adams and P. Roberts, the model of «stake-

holders» [6], the system of selective indicators of We-

ber and others. Each of the models contains a set of fac-

tors that, according to the authors, most fully describe 

the management mechanism of a set of interrelated in-

dicators [7], now the study has been improved by mak-

ing additions and adjustments to expand the system of 

indicators that reflect not only efficiency implementa-

tion of the organizational and economic component. 

For the presented components of the mechanism 

were introduced indicators (crop yield, gross output, 

energy, material consumption, average annual number 

of employees, the amount of taxes and insurance pre-

miums, etc.), reflecting the scope of additional levels of 

organizational economic mechanism of management of 

agricultural enterprises and organizations.  

Indicators of efficiency of organizational and eco-

nomic mechanism for agricultural enterprises of Vin-

nytsia region for 2017-2020 are shown in table. 2. The 

assessment of each of its levels is determined by the in-

teraction of growth rates of the presented coefficients.  

Table 2  

Dynamics of indicators of organizational and economic mechanism of management of agricultural enter-

prises of Vinnytsia region 

Indicators 2017 2018 2019 2020 

Deviation 

2020 to 2017 

(+;-) 

Indicators of organizational efficiency of the mechanism 

Profitability ratio  25,8 19,8 10,5 8,4 -17,4 

Return on assets, UAH  1,99 1,95 1,84 1,75 -0,24 

Fixed assets renewal ratio  0,63 0,51 0,64 0,65 0,02 

Fixed assets growth ratio  0,08 0,13 0,13 0,14 0,06 

Labor productivity, thousand UAH  917,2 1053,9 1179,3 1304,3 387,1 

Indicators of economic efficiency of the mechanism 

Profit from the main activity per em-

ployee, thousand UAH  
2,4 2,7 3,4 2,8 0,4 

Produced products for 1 UAH salary, 

UAH  
7,20 6,94 6,80 6,75 -0,45 

Profitability of sales, %  15,29  14,67  15,34  16,64 1,35 

Level of return on equity, %  15,96 13,6 14,0 14,92 -1,04 

Return on total capital, % 9,25 2,99 5,32 8,67 -0,58 

Absolute liquidity ratio 0,18  0,25 0,31  0,21  0,03 

Coverage ratio  2,06  2,39  2,20 1,84 -0,22 

Autonomy ratio  0,52 0,51 0,54 0,58  0,06 

Current assets turnover period, days  385 330 326 291 -94 

Financial leverage ratio  1,23 0,82 0,86 0,72 -0,51 

Coefficient of production lever 1,84 1,28 1,29 1,11 -0,73 

Indicators of technological efficiency of the mechanism 

Yield, c/ha      

of cereals and legumes  55,2 69,3 71,9 50,4 -4,8 

open ground vegetables  168,0 256,5 176,3 194,2 26,2 

potatoes  113,9 169,0 104,4 173,6 59,7 

Average annual milk yield per cow, kg  5606 6390 6540 7222 1 616 

Average annual eggs obtained from laying 

hens, million units  
362,0 370,3 401,7 369,1 7,1 

Rearing (live weight), tons       

cattle  11057,0 11313,0 11953,0 12567,0 1 510 

pigs 9074,0 9308,0 10693,0 10954,0 1 880 

Produced gross output per 1 ha of agricul-

tural land, thousand UAH  
8,75 8,66 10,09 12,95 4,2 

Produced gross output per 1 person, UAH 32286 36044 36814 37584 5298 

Labor productivity (per 1 worker em-

ployed in agricultural production, thou-

sand UAH 

917,2 1053,9 1179,3 1304,7 387,5 
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Continuation of table 2. 

Indicators 2017 2018 2019 2020 Deviation 

2020 to 2017 

(+;-) 

Energy intensity of products  

kW-h/UAH. 
0,007 0,006 0,009 0,010 0,003 

Material consumption of products, UAH 0,52 0,57 0,53 0,54 0,02 

Indicators of social efficiency of the mechanism 

Number of employees in agricultural or-

ganizations, people 
36932 39107 36437 37684 752 

Average monthly nominal salary of em-

ployees of organizations, thousand UAH 
6499,0 8317,0 10202,78 10682,6 4 183,6 

Volume of paid insurance premiums per 1 

employee (minimum wages), UAH  
3200,0 3723,0 4 173,0 4723,0 1 523,0 

SSC 704,0  819,06 918,06 1039,06 335,06 

PIT 576,0 670,14 751,14 850,14 274,0 

Military duty  48,0 55,85 62,60 70,85 22,85 

Volume of taxes and fees paid by private 

individuals, UAH: 
     

I single tax group  

Single tax  160,0 176,20  192,1 210,20 50,2 

SSC 352,0 819,06 918,06 1039,06 687,06 

II group of the single tax 

Single tax  640,0 744,60 834,60 944,60  304,6 

SSC 704,0 819,06 918,06 1039,06 335,06 

III group of the single tax 

Single tax  5% 5% 5% 5% - 

SSC 704,0 819,06 918,06 1039,06 335,06 

III group of the single tax (including VAT) 

Single tax   3% + 

20% 
3%+20% 

3% + 

20% 

3% + 

20% 
- 

SSC 704,0 819,06 918,06 1039,06 335,06 

General system of taxation 

SDR  22% 22% 22% 22% - 

PIT  18% 18% 18% 18% - 

Military tax 1,5% 1,5% 1,5% 1,5% - 

Source: compiled by the author according to the data [8, 9]. 

 

The normative value of individual parameters of 

the organizational, economic, technological and social 

level of the mechanism should be more than 1.  

The value of the complex indicator should be more 

than one, which will indicate the successful develop-

ment of enterprises and effective functioning of organ-

izational and economic mechanism. If the value of the 

complex indicator does not exceed one, it is necessary 

to pay attention to which component of the mechanism 

(organizational, economic, technological or social) 

there is a decrease in the final result: 

CI = √O ∗  E ∗  T ∗  S
n

   (1) 

where CI - a comprehensive indicator of the effec-

tiveness of organizational and economic management 

mechanism; O - individual indicator of the organiza-

tional component of the mechanism; E - individual in-

dex of the economic component of the mechanism; T - 

separate index of the technical component of the mech-

anism; S - social component of the mechanism Individ-

ual indicators; n - level of control mechanism, units. 

The calculation of individual indicators of each of 

the components of the mechanism can be calculated by 

the following formula: 

Im = √GR1 * GR2 *… *GRn 
n

   (2) 

where Im - is an individual indicator of the effec-

tiveness of the component of the mechanism; GRn - 

growth rate of relevant indicators; n - level of control 

mechanism, unit. The calculations reflect the following 

values of the integrated indicator on average for the pe-

riod 2017-2020: 

 

IO = √GR1 ∗  GR2 ∗… ∗ GR5 
5 = √1,01

1
 ∗  1,01

2
 ∗… ∗ 1,3

5
 

5 = 1,10137  

IE = √GR1 ∗  GR2 ∗… ∗GR13 
11 = √1,42

1
 ∗  1,04

2
 ∗… ∗ 1,01

13
 

11  = 1,02365  

IT = √GR1 ∗  GR2 ∗… ∗GR12 
10 = √1,04

1
 ∗  0,64

2
 ∗… ∗ 0,45

12
 

10  = 1,00327  

IS = √GR1 ∗  GR2 ∗… ∗GR8 
4 = √0,91

1
 ∗  13,72

2
 ∗… ∗ 1,23

12
 

4  = 0,98828  

CI = √1,10137 ∗  1,02365
2
 ∗ 1,00327 ∗ 0,98828 4 =  1,02443 
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Thus the complex indicator of efficiency of the 

management mechanism is calculation of individual 

parameters of organizational, economic, technological 

and social components of the mechanism which are 

presented in tab. 3. 

Table 3  

Indicators of effective development of organizational and economic mechanism of agricultural enterprises 

Characteristics of the 

mechanism  

Indicators  Normative 

value 

Organizational (O) 

  Coefficient of management profitability;  

  return on assets;  

  fixed assets renewal ratio;  

  fixed assets growth rate;  

  labor productivity 

O > 1 

Economic (E) 

 Profit from operating activities per employee;  

  production for UAH 1 wages of employees;  

  profitability of sales;  

  level of return on equity;  

  level of return on total capital;  

  total liquidity ratio;  

  coverage ratio;  

  coefficient of autonomy;  

  period of one turnover of current assets;  

  financial leverage ratio;  

  production lever ratio; 

E > 1 

Technological (T) 

 Yield of crops (grains, potatoes, vegetables in the open 

ground);  

  average annual milk yield per cow;  

  average annual eggs obtained from laying hens;  

  average daily increase in live weight of animals;  

  cultivation (in live weight);  

  gross output per 1 ha of agricultural land;  

  gross output per 1 person;  

  productivity labor (per 1 worker employed in agricultural pro-

duction;  

  energy consumption of products;  

  material consumption of products 

T > 1 

Social (S) 

 Number of employees in agricultural organizations;  

  average monthly nominal wages of employees of organiza-

tions,  

  the amount of insurance premiums paid per 1 employee 

(minimum wage);  

  the amount of taxes and fees paid by private individuals (in-

cluding SDRs, personal income tax, military duty). 

S > 1 

 

As a result of the calculations, a comprehensive 

indicator of the effectiveness of the organizational and 

economic mechanism of management of more than 

one. However, despite this, there are some difficulties 

in using the social component of the management 

mechanism, which is largely due to the reduction in the 

number of agricultural enterprises in the region and the 

reduction in the number of agricultural workers. In ad-

dition, in recent years, the dynamics of many indicators 

of production and financial results of agricultural pro-

ducers in Vinnytsia, as well as inefficient management 

of their resource potential. 

Conclusions. The current stage of development of 

agricultural production requires significant changes in 

the concepts and methods of evaluation of organiza-

tional and economic instruments of management. Thus, 

there is a need to consider and improve the organiza-

tional and economic mechanism of management at the 

regional level. The proposed diagnostics of the organi-

zational and economic mechanism of management of 

agricultural enterprises reflects the use of new levels of 

the mechanism - technological and social, within which 

the relevant indicators were introduced draw the fol-

lowing conclusions:  

1. Despite the fact that agricultural enterprises of 

Vinnytsia region occupy leading positions in the pro-

duction of crop products, in recent years there has been 

a tendency to reduce material and, to a greater extent, 

labor resources.  

2. Organizational and economic mechanism of 

management is a complex in its composition and con-

tent economic category, consisting of many elements 

that interact and complement each other. Different in-

dicators, both differentiated and generalized, should be 

used to evaluate and analyze them.  
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3. Among the elements of the organizational and 

economic mechanism of development of agricultural 

enterprises of Vinnytsia region, the technological and 

social level were considered..  

4. The complex indicator of efficiency of the or-

ganizational and economic mechanism of management 

of the enterprises of the Vinnytsia region for the inves-

tigated period was more than 1 that testifies to its rather 

successful functioning. However, it is necessary to note 

the value of the social component of the mechanism, 

which deviates from the normative value.  

The proposed model for assessing the organiza-

tional and economic mechanism of agricultural produc-

ers goals of the agricultural sector, to respond quickly 

to the emergence of new problems in the economic ac-

tivity of the subject. 
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E-COMMERCE AS ONE OF THE KEY FACTORS ENSURING THE COMPETITIVENESS OF 

AGRARIAN ENTERPRISES IN UKRAINE 

 

Abstract.  
The scientific research examines the use of e-commerce by agricultural producers in Ukraine under condi-

tions of the impact of quarantine restrictions on the functioning of the national, international, world economic 

systems and individual markets. The influence of e-commerce (EC) on the competitiveness of agrarian enterprises 

in the country is revealed. The aim of the research is to reveal the importance of e-commerce for ensuring the 

competitiveness of Ukrainian agricultural producers and to clarify the features of its use for agricultural holdings, 

large, medium-sized and small enterprises under conditions of a global pandemic and development of the quar-

antine crisis. The methods of analysis and synthesis, induction and deduction, monographic and graphic methods 

and the method of logical generalization are used in the work. The research methodology is based on the system-

functional and historical approaches. Based on the critical analysis of foreign scientific developments by domestic 

scientists, the essence of the term “e-commerce” was defined at the beginning of the research with the emphasis 

on the growth of the competitiveness and economic efficiency of business entities and relevant software products 

in the context of the increase of meeting customer needs in products (jobs, services). The study of statistics on the 

development of commercial activity and e-commerce in the world during 2014-2020 has revealed that EC grew 

faster and was the main driver of commercial activity growth in the global markets. At the same time, the use of 

e-commerce tools by agricultural producers was low.  

However, quarantine restrictions of 2020 have significantly accelerated the use of e-commerce by agricul-

tural enterprises throughout the world having defined e-commerce as a key factor ensuring competitiveness of 

agricultural producers in modern economic conditions. A study of statistics on the development of e-ecommerce 

in Ukraine and its use by agricultural producers indicates a lag behind global trends and the growing role of e-

commerce in 2020 under the influence of the quarantine crisis and inability to carry out financial and economic 

activities in the agricultural sector. The importance of intensification of e-commerce by agricultural producers in 

Ukraine in order to increase their competitiveness is emphasized. The benefits and limitations for the competitive-

ness of the domestic agrarian enterprises when using e-commerce tools considering the size of business entities 

https://doi.org/10.24412/2520-6990-2021-15102-10-16
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(agricultural holdings, large, medium-sized and small enterprises) are identified. Directions of e-commerce inten-

sification by agricultural producers of Ukraine in the context of the growth of their competitiveness are developed 

considering the peculiarities of their commercial activity (agricultural holdings, large, medium-sized and small 

enterprises). Further ways of research within the framework of revealing the relationship between e-commerce 

and competitiveness of domestic enterprises are outlined. 

 

Keywords: agrarian enterprises, business models of e-commerce, types of e-commerce, e-commerce, com-

petitiveness. 

 

Introduction.. Transformational processes taking 

place in the world, international and national economic 

systems, including the Ukrainian economy, increase the 

importance of agriculture. At the same time, the devel-

opment of agricultural production is accompanied by 

the processes of digitalization acceleration [1; 2]. Agri-

cultural producers are experiencing much more inten-

sive use of the tools of e-commerce (EC) to ensure, in-

crease or maintain a sufficient level of their competi-

tiveness. Due to electronic tools, commercial activity 

has become especially important under the conditions 

of quarantine crisis and sharp change of key aspects of 

agribusiness management. In order to ensure their com-

petitiveness under these conditions, Ukrainian agricul-

tural producers should pay more attention to the use of 

tools and opportunities of e-commerce in relations with 

counterparties, as well as for the increase in sales, e.g. 

due to entering new markets (local, regional, domestic, 

international, world). 

Analysis of recent research and publications. 

There can be observed a significant scientific interest in 

the study of the peculiarities of e-commerce, including 

agricultural producers. At the same time, the assess-

ment of scientific achievements of domestic and for-

eign scientists allows us to identify several areas of re-

search in this area:  

1. Clarification of features, trends, advantages and 

problems of the use of e-commerce tools by business 

entities without focusing on agricultural producers. We 

can distinguish the works of the following scientists: 

O.V. Vynohradova, N.O. Yevtushenko, I.S. Kriuchok 

[3]; T.V. Orekhova and M.V. Dubel [4]; K.B. Vo-

loshchuk, Y.O. Voloshchuk, V.R. Voloshchuk, S.V. 

Bohachyk [5] and others.  

2. The use of e-commerce under conditions of the 

global pandemic and quarantine restrictions for doing 

business, including for agricultural producers. We fo-

cus on the scientific works of such scientists as Z. Mus-

tafa [2]; J. Gullickson [6]; H. Guo, Y. Liu, X. Shi and 

K.Z. Chen [7] and others.  

3. Research of key trends in the development of e-

commerce in agribusiness, including in Ukraine, as 

well as issues of its use by agricultural producers. We 

pay attention to the studies by D. Strebytskyi [1]; J.R. 

Henderson, F.J. Dooley, J.T. Acridge [7]; K. Negrao 

[8]; S. Corneliss [9]; O.P. Kopishynska, A.V. Kali-

nichenko, V.M. Kalinichenko [10] and other scientists.  

Emphasizing a substantial scientific value and 

practical significance of research in the field of e-com-

merce use in agribusiness conducted by domestic and 

foreign scientists, it can be argued that a rapid develop-

ment of opportunities and tools for doing business 

through electronic means, as well as insufficient atten-

tion to the role of e-commerce when ensuring the com-

petitiveness of agricultural enterprises requires addi-

tional scientific research with the emphasis on Ukrain-

ian agricultural enterprises.  

Research objectives. The article aims to examine 

the importance of e-commerce to ensure the competi-

tiveness of Ukrainian agricultural producers highlight-

ing the features of its use for agricultural holdings, 

large, medium and small enterprises under conditions 

of a global pandemic and a quarantine crisis develop-

ment. 

Presentation of the research material. E-com-

merce is growing in importance for business entities 

and becoming a key factor ensuring competitiveness. 

At the same time, agricultural producers, in contrast to 

other sectors of economic systems, are currently paying 

less attention to the development of their own business 

through e-commerce. This fully applies to agribusiness 

in Ukraine, which reduces the competitive opportuni-

ties of both enterprises and the industry as a whole. De-

spite active development of e-commerce in Ukraine, 

availability of a developed legal framework for its im-

plementation (Law of Ukraine “On E-Commerce”) and 

critical need to transform business relations with con-

sumers under conditions of quarantine restrictions, ag-

ricultural producers rather passively use the opportuni-

ties of doing business using Internet tools, relevant in-

formation and software products. Under these 

conditions, it is important to provide theoretical sub-

stantiation of e-commerce implementation by agricul-

tural enterprises in the context of increasing their com-

petitiveness, as well as determining the features, bene-

fits and limitations of using electronic tools of 

commercial activities by agricultural producers of dif-

ferent sizes (agricultural holdings, large, medium-

sized, small enterprises). 

We draw attention to scientific debates concerning 

the definition of the term “e-commerce” and the efforts 

of some scholars to use the term “e-trade” instead of “e-

commerce”. We consider it appropriate to carry out 

critical evaluation of the available definitions of the 

term “e-commerce” in order to clarify its essence in the 

context of the relationship of this term with the compet-

itiveness of business entities.  

The Law of Ukraine “On E-commerce” defines 

this type of commercial activity as the activity of busi-

ness entities aimed to make a profit through the use of 

information and telecommunication systems and hav-

ing commercial distance relations between contractors 

[11].  

The definition of the term provided by the Law of 

Ukraine has certain shortcomings, in particular: the def-

inition of profit as a key goal of e-commerce; lack of 
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relationship between e-commerce and meeting con-

sumer needs and competitiveness of business entities; 

lack of clear regulation of the processes that can be de-

fined as e-commerce; emphasis on the use of infor-

mation and telecommunications systems, rather than 

information technology and relevant software products.  

O.O. Syniavska distinguishes two approaches to 

interpretation of the term, where a narrower interpreta-

tion applies only to trade relations between counterpar-

ties through the Internet, and a broader one applies to 

all commercial activities of economic entities through 

the Internet tools [12, p. 127].  

It should be noted that the narrow interpretation of 

the term is more appropriate to the definition of “e-

commerce”. Regarding the broad interpretation of the 

term, the purpose of business entities is not clear, as-

pects of competitiveness support are not disclosed and 

it all comes down to the use of the Internet tools, rather 

than information and telecommunications systems, in-

formation technology and relevant software products.  

D. Chaffi emphasizes that e-commerce is any 

transaction that takes place through electronic commu-

nication tools between stakeholders [13, p. 402].  

D. Chaffi’s definition is more related to communi-

cations between counterparties and does not suffi-

ciently disclose the features of e-commerce, as well as 

ensuring competitiveness in sales markets for products 

(jobs, services) through its tools.  

B.A. Gardner defines e-commerce as a set of trade 

and other transactions that accompany the processes of 

exchange in the economic system [14, p. 269].  

Despite a rather broad interpretation of the essence 

of e-commerce, B.A. Gardner does not disclose the pur-

pose, features and impact of the use of information and 

telecommunications systems, information technology 

and relevant software products on business competi-

tiveness.  

A. Maievska emphasizes that within the frame-

work of e-commerce the parties to the process conduct 

business transactions indirectly through electronic 

technologies [15, p. 112].  

Drawing attention to the novelty of the definition 

of the term “e-commerce” by A. Maievska, we consider 

it appropriate to note the shortcomings, among which 

is unclear identification of parties within this type of 

activity, lack of relationship with competitiveness and 

insufficient disclosure of electronic technologies. 

The viewpoint of D.D. Yevtushenko, who tries to 

distinguish the concepts of e-business and e-commerce 

and connect e-commerce with the operations of enter-

prises carried out with the help of information technol-

ogies in order to increase business efficiency, seems to 

be interesting [16, p. 185]. 

We agree with the definition of the term “e-com-

merce” by D.D. Yevtushenko and emphasize the need 

to clarify it through expansion of the list of contractors 

for such activities, clarification of relationship with 

competitiveness and greater detailing of EC tools and 

components.  

Given the critical assessment of scientific works 

defining the essence of the term “e-commerce”, we 

consider it appropriate to define “e-commerce” as 

meeting the consumer needs in products (works, ser-

vices) using information and telecommunications sys-

tems, information technology and software to increase 

the competitiveness and economic efficiency of busi-

ness entities.  

We support the idea of scientists [3; 16] that e-

commerce is not identical with e-trade, where the latter 

is a component of e-commerce and has a narrower 

scope of use.  

We note that e-commerce is becoming increas-

ingly important in the global economic system, which 

requires a more detailed research (Table 1). 

Table 1 

The role of e-commerce in the world economy and commercial activity 

Indicator 

Years Deviation 

2014 2015 2016 2017 2018 2019 2020 
Abso-

lute 

Rela-

tive, % 

Volumes of the world 

commercial activity, $ 

billion 

19,007 16,556 16,043 17,738 19,468 18,889 23,839 4,832 125.42 

Volumes of EC,  

$ billion 
1,336 1,548 1,845 2,382 2,982 3,135 4,280 2,944 320.36 

Share of EC in the 

world commercial ac-

tivity, %  

7.03 9.35 11.50 13.43 15.32 16.60 17.95 10.92 255.33 

Number of buyers in 

EC, billion people  
1.21 1.43 1.66 1.72 1.77 1.82 1.98 0.77 163.64 

*– Complied by the author based on references: [17]. 

 

There can be observed a rapid growth of e-com-

merce volumes (+$2944 billion or 320.36%) against the 

background of rather slow growth of global commer-

cial activity (+$4832 billion or 125.42%) during the re-

search period. At the same time, e-commerce provided 

60.93% of the total growth of global commercial activ-

ity during 2014-2020. This situation indicates that e-

commerce was the driver of global commercial activity 

growth during the research period. This situation has 

led to an increase in the share of e-commerce in global 

commercial activity to 17.95% in 2020 (+ 10.92% dur-

ing the research period). In addition, we have found out 

an increase in the number of customers due to e-com-

merce tools by 0.77 billion people from 2014 to 2020.  

We emphasize rapid growth of the role of e-com-

merce in the world economy and commercial activity 

in 2018-2020, which is caused by rapid development of 

information technology in this area. A significant 
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growth of e-commerce in 2020 was also caused by 

quarantine restrictions and problems with doing busi-

ness in traditional ways.  

Regarding agribusiness, it should be noted that its 

share in e-commerce at the level of the world economy 

was quite insufficient throughout the research period 

(Fig. 1). At the same time, quarantine restrictions and 

difficulties in marketing agricultural products in 2020 

have led to a significant increase in their use of infor-

mation technology and e-commerce tools, especially 

for micro-, small and medium agribusiness. 

 
Fig. 1. Share of agribusiness in e-commerce at the level of the world economy in 2014-2020, % 

*– Compiled by the author based on references: [17].  

 

As for Ukraine (Fig. 2), it can be stated that the 

development of e-commerce lags far behind global dy-

namics, but there is a clear tendency towards the in-

crease in growth rates, especially in 2020, under the in-

fluence of quarantine restrictions and problems with 

doing business in traditional ways. 

Fig. 2. Share of e-commerce and agribusiness in e-commerce at the level of Ukraine’s economy in 2014-2020, % 

*– Compiled by the author based on references: [17; 18]. 

 

It is also appropriate to note critically low figures 

on the use of e-commerce tools by agribusiness. The 

situation somewhat improved only in 2020 due to sales 

problems, mainly among micro-, small and medium-

sized agricultural producers.  

The above-mentioned indicates insufficient use of 

e-commerce by Ukrainian agricultural enterprises, 

which reduces their competitiveness and sales opportu-

nities. This situation needs to be improved considering 

the size of agricultural producers (agricultural holdings, 

large, medium-sized and small enterprises). 

Nowadays, in Ukraine agricultural holdings 

mostly use e-commerce tools. At the same time, such 

agricultural producers focus on the use of intermediary 

and advertising business models when using e-com-

merce tools, and they also mainly use B2B and B2G e-

commerce. This situation has its advantages and limi-

tations in terms of ensuring the competitiveness of ag-

ricultural holdings. The advantages include:  

- acceleration of the processes of interaction with 

business partners and government agencies and the op-

portunity to improve the quality of communication with 

such counterparties;  

- reduction of the load on sales and other commer-

cial divisions of the enterprise due to prior informing of 

contractors through the developed websites of the com-

panies;  

- reduction of costs for conducting commercial op-

erations through the use of information tools, Internet 

tools and software products;  

- enhancement of the efficiency of trade relations 

of the agricultural holding and its business partners 
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through the formation of a single information and com-

munication space;  

- increasing opportunities to find new counterpar-

ties, especially with regard to foreign economic activ-

ity; 

 - additional opportunities to reduce the risk of in-

teraction with new counterparties.  

However, e-commerce is currently having addi-

tional risks and restrictions for the competitiveness of 

agricultural holdings. They are as follows:  

- additional risks of information security and the 

possibility to lose a part of the confidential commercial 

information due to the errors of staff and imperfection 

of software products;  

- possibility to increase reputational losses and use 

information products by competitors for the reduction 

of the competitiveness of agricultural holdings;  

- the need to incur additional costs for the support 

of commercial transactions with e-commerce tools and 

appropriate staff training;  

- increasing competition through the entry of new 

competitors, including foreign ones, in the market and 

intensification of SMEs. 

Given the above-mentioned, we consider it appro-

priate to make recommendations concerning the 

changes in the use of e-commerce tools by agricultural 

holdings in Ukraine in order to meet the needs of con-

sumers of their products and increase competitiveness. 

They are as follows: 

1. The use of the whole set of business models of 

e-commerce to stimulate various aspects of sales activ-

ities. Thus, the use of an intermediary model will re-

duce delivery terms and expand the geography of de-

liveries. Instead, an advertising model, especially with 

the use of the company’s website and social networks, 

will increase the loyalty of end consumers to the prod-

ucts of agricultural holdings. A direct model will enable 

to transform a part of B2B relations into B2C relations, 

which acquires special importance during the period of 

quarantine restrictions. A trade model will enable to ob-

tain new sales channels and attract new intermediaries 

to promote products, especially in the new, foreign 

markets. A subscription model will provide an oppor-

tunity to expand communications and increase the ob-

jectivity of feedback with the end users of products, as 

well as the intermediaries and other counterparties, in-

cluding government agencies.  

2. Expansion of interaction with end users (legal 

entities and individuals) within e-commerce, including 

the one in the context of intensification of foreign trade 

activities through the introduction of B2C commercial 

relations. It is clear that given the size of trade agree-

ments and the peculiarities of financial and economic 

activities of agricultural holdings, this type of EC will 

be of supplementary nature, mainly advertising, and it 

will be a source of communication with consumers. 

Large agrarian enterprises in Ukraine will also pay 

some attention to e-commerce tools, however, unlike 

agricultural holdings, the development of EC in these 

enterprises is insufficient due to financial, organiza-

tional, technical constraints, as well as labor shortages. 

Large agricultural enterprises in the country mainly use 

an intermediary business model of e-commerce, as well 

as B2B and B2G e-commerce. We consider it appropri-

ate to disclose, as in the case of agricultural holdings, 

the advantages and limitations concerning the compet-

itiveness of large agricultural producers in Ukraine ex-

perienced by them when using e-commerce tools.  

The main advantages of using EC to ensure com-

petitiveness of large agricultural enterprises of Ukraine 

are as follows: improvement of the quality and effi-

ciency of interaction and communication with business 

partners and government agencies, as well as the for-

mation of an effective information environment for 

contractors; additional opportunities to enter foreign 

markets, as well as expansion of the number of suppli-

ers through domestic and foreign business partners; 

saving of costs for part of commercial operations and 

reduction of the number of operational errors; addi-

tional opportunities to promote products to end con-

sumers, especially in the food segments.  

Significant limitations for the competitiveness of 

large Ukrainian agricultural producers within the use of 

e-commerce tools are as follows: additional costs for 

the development, purchase and use of information tech-

nology and software products within their individual 

commercial activities; unwillingness to significant 

openness and transparency, both for contractors, in-

cluding state institutions of government, and for end 

consumers; difficulties in training and retraining of per-

sonnel in the context of e-commerce intensification, as 

well as the lack of necessary specialists in the labor 

market of Ukraine; the possibility of reputational losses 

due to operational errors and actions of competitors, as 

well as counterparties, including government institu-

tions. 

We emphasize the need to increase the use of e-

commerce by large agricultural producers in Ukraine 

and make changes in existing practices in order to en-

sure the appropriate level of their competitiveness. At-

tention should be paid to:  

- the use of advertising and trade business models, 

in addition to the intermediary one, and, if necessary, a 

direct business model, which will increase both com-

petitiveness and efficiency of communication with 

counterparties, including end customers;  

- as well as for agricultural holdings, the use of 

B2C type of e-commerce, in addition to B2B and B2G, 

especially for food producers and enterprises trying to 

enter new markets, including foreign ones; 

 - improvement of the organizational structure, 

staffing and training of personnel in order to increase 

the efficiency and use of e-commerce at the enterprise.  

We note a critical importance of e-commerce de-

velopment for medium-sized agricultural enterprises in 

Ukraine, because they are not able to fully realize the 

development potential through the use of EC tools un-

der modern conditions due to the lack of resources, staff 

and strategic miscalculations. With almost no use of e-

commerce, medium-sized agricultural producers lose 

their opportunity to gain a foothold in the national mar-

ket, have insufficient representation in regional markets 

and do not work under direct contracts with foreign 

counterparties. Thus, e-commerce, as well as its devel-

opment, is a key factor of increasing the competitive-

ness of medium-sized agricultural producers in 
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Ukraine. It should be separately noted that domestic 

medium-sized agricultural producers almost do not use 

business models for the use of EC and its types, only 

some of them work with either intermediary, or adver-

tising, or trade models. Regarding the types of e-com-

merce, a small number of domestic medium-sized agri-

cultural producers use either B2B, or B2G, or B2C e-

commerce. 

We have found out significant advantages in terms 

of the competitiveness enhancement for medium-sized 

agricultural producers in Ukraine within e-commerce 

intensification, namely: access to new markets and new 

counterparties at the regional, domestic, international 

and global levels; additional opportunities to inform 

customers about the company’s products and formation 

of a wider base of contractors, including foreign ones; 

optimization of relations with buyers and other contrac-

tors, including the state government institutions, 

through the acceleration and increase of clarity of com-

munications; the ability to promptly answer the ques-

tions of contractors and get advice from them on sales, 

financial and economic issues; additional opportunities 

for the promotion of one’s own products, both directly 

and through trade intermediaries, including sales net-

works. 

At the same time, intensification of commercial 

activity through appropriate digital tools and technolo-

gies has certain limitations for the competitiveness of 

domestic medium-sized agricultural enterprises, in-

cluding:  

- the need to accumulate relevant resources and 

distract them from other components of financial and 

economic activities in situations of severe shortage of 

resources at the enterprises of this type, which can lead 

to their irrational use and reduce competitiveness due 

to insufficient opportunities for traditional commercial 

and marketing activities; 

 - shortage of staff and the need to retrain staff and 

attract outside specialists under conditions of lack of 

well-trained personnel;  

- difficulties of integration of e-commerce tools 

into the structure of commercial activity;  

- untrained employees and management for the use 

of e-commerce tools and high probability of opera-

tional and strategic errors;  

- high risks of losing some commercial infor-

mation and the complexity of the cybercrime control. 

Under such conditions, Ukraine’s medium-sized 

agricultural producers should pay attention to the fol-

lowing aspects of e-commerce: training of staff to use 

e-commerce tools, including the use of social networks 

when each employee is its advertising and sales repre-

sentative in cyberspace; transition to the active use of 

e-commerce business models with the emphasis on in-

termediary, advertising, “direct” and trade models, 

which will be based on the peculiarities of financial and 

economic activities of enterprises; active use of B2B, 

B2G and B2C e-commerce with the emphasis on B2C 

while attracting the opportunities of relevant market-

places and designing a customer-oriented website of 

the company.  

Small (micro-) agricultural producers in Ukraine 

have significant opportunities to increase their compet-

itiveness when using e-commerce tools. It should be 

noted that quarantine restrictions have had the most 

negative impact on small businesses in the country, in-

cluding agribusiness. However, considering high flexi-

bility of small businesses, this has become a new incen-

tive for the development of e-commerce for such busi-

nesses and has provided new competitive advantages 

for them, especially in local and regional markets.  

Small (micro-) agricultural producers have re-

ceived the following competitive advantages due to the 

use of e-commerce tools: the ability to actively inform 

and promote products, especially using the capabilities 

of marketplaces and social networks; access to interme-

diaries, including international and trade networks; op-

portunities to attract additional funding for the devel-

opment of production and promotion of products in the 

new markets through the use of Fintech; optimization 

of relations with contractors, including state govern-

ment institutions; the ability to build information envi-

ronment for individual customers and formation of an 

inclusive approach through communication in social 

networks; increase in the responsiveness to customer 

needs and implementation of new approaches to prod-

uct sales, including product delivery to consumers’ 

houses. 

The use of e-commerce tools has significant limi-

tations for the competitiveness of small (micro-) agri-

cultural producers in Ukraine, including the increase in 

the probability of errors, operational and strategic risks; 

possibility of losing reputation because of the actions 

of competitors and haters in social networks; diversion 

of scarce resources to the development of e-commerce, 

which negatively affects business growth; growth of 

the transparency and business awareness, which can 

lead to problems with government institutions. 

We consider it appropriate for Ukraine’s small 

(micro-) agricultural producers in the context of in-

creasing their competitiveness through the use of e-

commerce tools to pay attention to the following as-

pects: implementation of one or a set of EC business 

models taking into account the peculiarities of financial 

and economic activities; active use of B2B, B2G and 

B2C e-commerce alone with the transition to C2C e-

commerce, especially for micro-producers; intensifica-

tion of personnel training and use of employees of the 

enterprise as its representatives in social networks; 

transition to attracting financial resources through al-

ternative sources using Fintech, especially crowdfund-

ing; formation of an inclusive information environment 

in social networks for contractors and consumers of 

products; increase in the flexibility and responsiveness 

to the needs of product buyers as well as the establish-

ment of effective feedback.  

We have found out the need to intensify the use of 

e-commerce tools by Ukrainian agricultural producers 

within the growth of their competitiveness and gaining 

additional competitive advantages. At the same time, 

agricultural enterprises, depending on their size and 

markets where they carry out sales activities (local, re-

gional, domestic, international, global), must use differ-

ent combinations of both business models and types of 
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e-commerce. We pay special attention to the im-

portance of intensification of e-commerce as a key fac-

tor for overcoming the consequences of quarantine re-

strictions in business activity and increasing the flexi-

bility of domestic agricultural producers, especially 

small (micro-) and medium-sized businesses. 

Conclusions. The research has revealed a signifi-

cance of e-commerce as a key factor ensuring the com-

petitiveness and its substantial growth potential, both in 

the national and international (global) markets. At the 

same time, the problems of implementation of e-com-

merce tools by agricultural producers in the world and 

in Ukraine are emphasized. The importance of EC in-

tensification by agricultural enterprises in the country 

is noted and the advantages and limitations of this pro-

cess in terms of ensuring the competitiveness of certain 

types of agricultural producers (agricultural holdings, 

large, medium-sized and small businesses) are re-

vealed. There have been developed the proposals on the 

increase of e-commerce volumes by the producers of 

agricultural products in Ukraine considering the pecu-

liarities of their commercial activities based on their 

size. 

We consider that further research should be fo-

cused on revealing the features of intensification of the 

use of e-commerce tools by domestic small agricultural 

producers considering their competitiveness under con-

ditions of the post-quarantine development of domestic 

economy. 
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ORGANIZATIONAL AND ECONOMIC PRINCIPLES OF LOAN ACCOUNTING IN COMMERCIAL 

BANKS ACCORDING TO INTERNATIONAL FINANCIAL REPORTING STANDARDS 

 

Introduction. Historically formed national models of accounting and reporting of different countries for a 

certain period of time met the requirements of the reproduction process within a relatively independent economic 

system. In the context of the growth of international integration processes, enhancement of the role of transnational 

corporations, active development of international financial markets and world trade, it became necessary to elim-

inate differences in reporting, which is prepared in different countries. In response to this request, accounting and 

auditing organizations in a number of countries have developed and implemented unified rules for presenting 

information on financial indicators – International Financial Reporting Standards (IFRS). This allowed to make 

the financial statements clear to users of different countries and ensure comparability of these indicators. 

 

The purpose of implementing international finan-

cial reporting standards (IFRS) into national practice is 

to achieve information transparency of the banking sec-

tor, build theconfidence of potential investors in the 

country's banking system and the economy in general. 

Presentation ofthe main material. The preparation 

of financial statements in accordance with IFRS is pos-

sible in two ways: 

by using the transformation of financial statements 

prepared in accordance with domestic law, in accord-

ance with IFRS at the end of the accounting period; 

by maintaining parallel accounting in accordance 

with IFRS during the whole reporting period. 

The advantages of the transformation method in-

clude minimal changes in internal technologies and 

participation in the process of only a limited number of 

specialists. The disadvantages of this method include a 

less accurate presentation of reports, longer terms of its 

preparation. 

The advantage of parallel accounting is maximum 

accuracy and efficiency. It does not require a significant 

amount of time forthe preparation of IFRS reporting af-

ter the presentation of reporting in accordance with the 

law. However, parallel accounting is more time-con-

suming compared to the method of transformation. The 

use of the method of parallel accounting is appropriate 

for a large amount of work on the transformation of re-

porting. 

IFRS financial statements will be prepared by do-

mestic banks using the transformation method. 

When using the transformation method, assets and 

liabilities are reclassified in accordance with IFRS 

based on the tables for this purpose, reflecting the trans-

formation from the domestic accounting system to the 

international one. 

Credit operations are the main operations of the 

bank and the main item of interest income. The bank's 

deliberate credit policy allows minimizing credit risks 

and increasing the number of the bank's clients in vari-

ous lending segments. The reliable presentation of in-

formation on credit claims in the bank's financial state-

ments in accordance with IFRS is the best tool for mon-

itoring own activities. 

The method of reflecting credit requirements in 

the financial statements of banks according to IFRS is 

based on the bank's accounting policy. 

The main elements of the bank's accounting policy 

in accordance with IFRS include the following issues: 

classification of loans and contingent liabilities in 

accordance with the principles of IAS 1, 10, 21, 30, 32, 

37, 39; 

conditions for initial recognition set out in IAS 39; 

further measurement in accordance with the prin-

ciples of IAS 39; 

recognition of interest income, determination of 

non-market interest rates in accordance with the princi-

ples of IAS 18, 39; 

conducting an impairment test on credit terms set 

out in IAS 39; 

calculation of deferred taxes on credit operations 

in accordance with IAS 12; 

stages of loan debt transformation in accordance 

with the bank's internal regulations; 

disclosures in the notes to the financial statements 

in accordance with IAS 10, 14, 21, 29, 30, 32, 37, 39 

[1]. 

In accordance with IFRS, loans are financial assets 

of a credit institution granted in the form of cash or 

other assets directly to the borrower, except when they 

are granted for immediate assignment in the near future 

or short term. 

Loans granted by a commercial bank in the form 

of cash directly to a borrower or an organizer of a syn-

dicated loan (except for those granted to immediately 

or promptlysell and recorded as trading assets) are clas-

sified as loans and advances. 

In the line “Funds in other banks”according to the 

IFRS balance sheet, the bank displays loans issued and 

deposits placed in other credit institutions, as well as 

balances on correspondent accounts “nostro”, which 

are not equated to cash equivalents. 

In the line “Loans and advances to customers” of 

the balance sheet according IFRS the Bank shows loans 

issued and equivalent credit indebtedness if a borrower 

(contractual counterparty) is not a credit institution. 

The Bank treats the considered promissory as 

“Loans and advances granted” if the promissory note is 

purchased from an issuer and there are no intentions to 

sell it (alienate for other reasons until the promissory 

note is repaid) within 6 months (180 calendar days) 

from the date of purchase. A reasoned judgment on this 

issue is formed by a responsible specialist of the Bank 
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by including information on purchased promissory 

notes that is recorded on the bank's balance sheet ac-

cording to IFRS on the reporting or interim reporting 

date in the relevant auxiliary transformation table. 

Sale and repurchase agreements (“repos”) are 

treated as operations to raise funds to provide security 

for securities. Securities sold under sale and repurchase 

agreements are included in the categories “Trading se-

curities”, “Available-for-sale investment securities” or 

“Held-to-maturity investment securities” according to 

IFRS, depending on the type of transaction. Relevant 

liabilities under the line “Debts to other banks” or 

“Other borrowed funds”. 

Securities purchased under resale agreements 

(“reverse repos”) are accounted for as funds in other 

banks or loans and advances to customers. The differ-

ence between the sale and repurchase prices is recorded 

as interest and is accrued throughout the term of the 

repo agreement using the effective yield method. 

Securities provided by the Bank as a loan to coun-

terparties continue to be displayed as securities in the 

Bank's financial statements. 

Securities received as a loan are not shown in the 

financial statements. In case these securities are sold to 

third parties, the financial result from the purchase and 

sale of these securities is recorded in the income state-

ment as income less expenses from trading securities. 

The obligation to return these securities is indicated at 

fair value as a trade liability. 

Loans and advances are displayed from the date of 

disbursement to borrowers. 

First, loans and advances are displayed at initial 

value, which is the fair value of the loan. 

Loans and advances with a maturity of more than 

one calendar year are included in the amount of amor-

tized costs less loan loss provision. 

Depreciation is an important element of account-

ing. We believe that amortized cost means the value of 

a financial asset determined at initial recognition, mi-

nus the repayment of the principal debt amount, plus or 

minus theaccumulated depreciation of the difference 

between the initialvalue and the value at the time of re-

payment. 

Depreciation is accumulated using the effective 

initial interest method [2]. 

The effective initial interest rate is the interest rate 

that is used to accurately discount the expected amount 

of future cash flows before the date of initial recogni-

tion or the reporting date. 

If the financial instrument (loan) under the terms 

of the agreement provides not one but several cash 

flows after the date of their issuance to the borrower, 

the effective initial interest rate is calculated using spe-

cial computer programs, in particular through the finan-

cial function in Microsoft Excel “internal rate profita-

bility”. 

The accumulated depreciation as the difference 

between the initial value and the value at maturity is 

determined by the accrued interest formula at the effec-

tive (complex) initial interest rate. 

Loans and advances may not be accounted for at 

amortized cost in the following cases: 

if, based on the conditions in effect at the reporting 

date, it is not possible to reliably determine the amount 

of future cash flows; 

if the loan is not calculated at amortized cost, it is 

subject to be displayed in the balance sheet in accord-

ance with IFRS at nominal value with the addition of 

accrued interest received under the terms of the agree-

ment or loan agreement. In this case, the Bank is guided 

by the idea that there are insignificant differences be-

tween the amount of interest accrued at the effective in-

itial rate and the amount of interest accrued at a simple 

rate under the terms of the loan agreement. 

Loans granted at interest rates other than market 

interest rates are measured at the date of issue at fair 

value, which is the future interest payments and the 

amount of the principal debt, discounted at market in-

terest rates for similar loans. The difference between 

the fair value and nominal value of the loan is indicated 

in the income statement as income from the provision 

of assets at rates above market rates or as expenses from 

the provision of assets at rates below market rates. Sub-

sequently, the carrying value of these loans is adjusted 

for amortization of income/expense on the loan, which 

is shown in the income statement using the effective 

yield method. 

When calculating the amount of adjustments for 

loans granted at interest rates other than market interest 

rates, the bank conducts the following paymentsfor: 

determining the new initial fair value; 

determining the amount of adjustment to the initial 

cost of the loan; 

interest accrual on the reporting (intermediate re-

porting) date. 

An authorized specialist of the Bank forms a rea-

soned judgment on the size of the market interest rate 

when filling in the relevant developed auxiliary table. 

The calculation of theadjustment amount of the in-

itial value of the loan is defined as the difference be-

tween the new initial fair value and the cash actually 

issued. The adjustment amount is indicated in the in-

come statement under the line “Income/expenses from 

the provision of assets at rates above/below market”. 

After adjusting the initial value of the loan, interest 

on the reporting or intermediate reporting date is ac-

crued from the new initial fair value of the loan at the 

market interest rate used to determine the new initial 

fair value [3]. 

If the terms of the loan agreement after the date of 

initial recognition provide for the repayment of interest 

and principal in tranches, the interest accrual on the re-

porting or intermediate reporting date is divided into 

periods: 

from the date of the loan granting to the first date 

of payment; 

from the first date of payment to the second date 

of payment, etc. 

It is worth paying attention to some methods of 

determining the non-market rate when the bank's ex-

perts interpret the total payments for loan servicing, 

which include interest on the loan at rates below mar-

ket, payment for opening and maintaining a loan ac-

count as a market rate. They are of different nature and 
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cannot be taken into account in the market interest rate 

of the loan granting. 

Loan loss provisionis formed in the presence of 

objective data that would indicate that the bank is not 

able to receive the payable amounts under the original 

terms of the loan agreement. 

If the loan is gotten at amortized cost, the amount 

of the provision is the difference between the carrying 

amount and the measured recoverable amount of the 

loan, calculated as the present value of expected cash 

flows, including amounts recoverable under guarantees 

and provision discounted using the effective primary 

interest rate. 

If the initial value of the loan has been adjusted, 

the market interest rate used to determine the new ini-

tial fair value of the loan should be used instead of the 

effective initial interest rate. 

If the loan is not accounted for at amortized cost, 

the amount of the expected loan repayment is the car-

rying amount of the loan at the reporting or interim re-

porting date minus the amount of the provision. The 

amount of the expected refund is not discounted. 

Loan loss provision also includes potential loan 

losses that are objectively present in the loan portfolio 

at the reporting date [4]. Such losses are measuredbased 

on losses incurred in previous years for each compo-

nent of the loan portfolio, credit ratings assigned to bor-

rowers, as well as the measurements of the current eco-

nomic conditions in which these borrowers operate. 

Loans that cannot be repaid are charged offloan 

loss reserve formed on the balance sheet. Charge-off is 

carried out only after the completion of all necessary 

procedures and determination of the amount of loss. 

The recovery of previously charged-off amounts 

is displayed on the loan line “Loan loss reserve” in the 

income statement. 

The stages of transformation of loan debt are de-

termined in accordance with the internal regulations of 

the bank and include, in addition to reclassification of 

accounts, the preparation of professional judgments by 

authorized employees of the bank, as well as a list of 

standard adjustments under this section. 

Adjustments related to the creation of a provision 

for possible losses on loans to customers according to 

IFRScan be given as an example: 

Dr“Loan loss provision” 

Dr“Retained earnings for the reporting year” 

Cr“Provision for impairment of amounts due in 

other banks”. 

Adjustments for interest accrual on promissory 

notes classified in “Loans and advances to customers” 

are displayed as follows: 

Dr“Accrued interest income” 

Сr “Retained earnings for the reporting year” 

CrP&L statement“Loans and advances to custom-

ers (Interest income)”. 

Disclosures in the notes to the financial statements 

are carried out in accordance with the principles set out 

in IAS 10, 14, 21, 29, 30, 32, 37, 39. 

The following events are subject to disclosure as 

non-adjusting events in accordance with IAS 10: 

refinancing on a long-term basis; 

elimination of violation of long-term loan agree-

ment; 

receiving from the creditor the introduction of ac-

tions to eliminate violations of the long-term loan 

agreement for a period of at least 12 months after the 

reporting date. 

The Bank should disclose the following infor-

mation for each class of contingent liabilities, except 

when the resource outflow resulting from a settlement 

is unlikely: 

if possible, also provide ameasurement of the fi-

nancial implications and signs of uncertainty about the 

amount or terms of any resource outflow; 

in cases where the creation of a reserve for future 

expenses and payments and the occurrence of contin-

gent liabilities are explained by the same circum-

stances, it is necessary to indicate the relationship be-

tween the reserve and contingent liabilities [5]. 

Sometimes the disclosure of some or entire infor-

mation required by IAS 37 paragraphs 86-89 (points 1 

and 3) may cause serious harm to a bank's position in a 

dispute with other parties over a contingent liability or 

contingent asset. In such cases, it is not necessary to 

disclose information, but the Bank should specify the 

following: 

general nature of conditional events; 

fact that the information was not disclosed; 

reason for not disclosing such information. 

The purpose of disclosing information in accord-

ance with IAS 32 is to assist users in understanding the 

significance of financial instruments to the company's 

financial position, results of operations and cash flows, 

as well as to assist users in measuring the amounts, 

terms and certainty of future cash flows associated with 

those instruments. 

IAS 32 does not set requirements for the format of 

information disclosed or its position in the financial 

statements. 

If this information is disclosed in the main forms 

of financial statements, there is no need to repeat it in 

the notes to the financial statements. The information 

disclosed may include descriptive and quantitative data 

depending on the nature of the instruments and their 

significance to the company. 

For each class of financial assets, financial liabili-

ties and equity instruments, it is necessary to disclose 

information about the volume and nature of financial 

instruments, including their material terms, which may 

affect the amount, terms and certainty of future cash 

flows. 

Contractual terms of transactions with financial 

instruments affect the amount, terms and certainty of 

future cash flows and payments of the parties [6]. If fi-

nancial instruments, individually or combined, are of 

significant importance to the future financial position 

of the Bank or its future operating results, it is necessary 

to disclose information about the terms of the financial 

instruments. If none of the financial instruments sepa-

rately is significant for the Bank's future cash flows, the 

main characteristics of the instruments are disclosed by 

the certain categories of similar instruments. 
The notes to the financial statements should dis-

close information about the financial instruments held 
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by the bank that create potentially significant financial 
risks, as described in IAS 32 (paragraph 52). 

Among these arethe market risk, which includes 
currency risk, risk of changes in interest rates on fair 
value and price risk, as well as credit risk, liquidity risk 
and risk of changes in interest rates on cash flows. 

We believe that when determining the fair value 
of the loan the greatest difficulty is to establish criteria 
for “marketability” of the interest rate. The conclusion 
of a loan agreement on terms significantly different 
from the marketis unlikely between independent and 
informed parties. In the conditions of the developed 
credit market, the bank will not conclude the credit 
agreement on deliberately unfavorable for itself condi-
tions. When concluding such an agreement, it can be 
assumed that it is associated with the emergence of any 
unidentified asset (implicit economic benefits). In this 
case, the asset must be identified and legalized [7]. The 
difference between the carrying and nominal value of 
the loan in this case should not be attributed to the costs 
of the bank but to increase in the value of the asset. 
Therefore, when reporting accordingto IFRS, each case 
of asset allocation on non-market terms requires addi-
tional analysis of the reasons for such allocation. The 
reduction of the interest rate may be caused by market 
factors, in particular, the improvement of the bor-
rower's financial situation or a change in the lending 
policy of certain industries. In such cases, there is no 
need to adjust loans to fair value. 

In accordance with IFRS in the notes to the finan-
cial statements, the bank should disclose information 
about contingent liabilities of credit nature. For exam-
ple, when concluding a guarantee agreement in the 
bank there is a current legal obligation. Such obligation 
is not contingent if there is no probability of disposal of 
assets. If such a probability occurs (worsening of the 
financial condition of the principal), the current liability 
begins to be treated as contingent and displayed in the 
financial statements. Finally, if the probability becomes 
significant (bankruptcy of the principal) and it is possi-
ble to make a reliable measurement of the liability, the 
bank creates a reserve for the best measurement. Ac-
cording to the law, the guarantor has no right by way of 
recourse to claim the principal to recover the amounts 
paid to the beneficiary under the bank guarantee, unless 
otherwise provided by the agreement of the principal 
and the guarantor. If the reimbursement is provided by 
the agreement, and the guarantor bank has the right of 
recourse to the debtor, then in this situation when a 
bank issues a guarantee for the client in favor of another 
commercial bank there is not only a contingent liability 
but also a contingent asset in the guarantee amount that 
is most likely to be fulfilled. 

From the date of performance of the guarantee, it 
is shown in the balance sheet as an asset that is exposed 
to credit risk with the creation of a reserve. 

As for the performed guarantees in the absence of 
a recourse claim against the debtor, in our opinion, they 
should not be indicated on the balance sheet at all. 

After the termination of the contingent liability 
and the use of the reserve to meet the obligations of the 
guarantor bank to the beneficiary bank, the performed 
guarantees can be considered as contingent assets with 
the reflection of the latter in the financial statements of 
the bank [8]. 

Conclusions. Thus, the method of reflection in the 
accounting of loans accordingto IFRS is based on the 
bank's accounting policy. The most significant ele-
ments of accounting for loans in accordance with Inter-
national Financial Reporting Standards are classifica-
tion of loans and contingent liabilities in accordance 
with IFRS 32 “Financial Instruments: Information dis-
closure and presentation”, 37 “Provisions, Contingent 
Liabilities and Contingent Assets”, 39 “Financial in-
struments: recognition and measurement”; initial 
recognition of loans in accordance with IFRS 39; fur-
ther measurement in accordance with IFRS 39; loan 
loss provision in accordance with IFRS 39; disclosures 
in the notes to the financial statements in accordance 
with IFRS 32, 37, 39. 

It should be noted that IFRS isof great importance 
not only for banks and individual enterprises as a tool 
to raise additional investment and an element of high 
corporate governancebut also for the development of 
the economy as a whole since International Financial 
Reporting Standards contribute to a more open business 
climate and integration of Ukraine into the world econ-
omy. 

As a result of consistent application of qualitative 
characteristics of information and subject to compli-
ance with accounting standards, a reliable and objective 
presentation of reporting is provided. Special attention 
should be paid to the requirement of the “benefit-cost 
ratio”. This restriction is relatively new and quite diffi-
cult to define. Its point is primarily that a specialist ap-
proaches the collection of information for financial re-
porting from the standpoint not only of its necessity, but 
also the complexity of its search and collection. 
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Abstract.  

The tourism and recreation industry is an important factor in a stable and dynamic increase in budget 

revenues, a significant positive impact on the state of affairs in many sectors of the economy (transport, trade, 

communications, construction, agriculture, etc.). Tourism is not only a source of knowledge about the world, but 

also a big profitable business. For many countries, tourism has already become a leading source of income. The 

purpose of the study is to generalize the features of the functioning of balneological institutions in Ukraine and 

the prospects for their further development. The tourism and recreation industry is characterized by relative 

independence, so its formation and development determine the conditions and factors influencing the solution of 

current organizational and managerial problems of effective tourism and recreation services through the use of 

available resources and creating a quality package of health services, recreational complex. Tourism and 

recreation is one of the priorities, as it is able to have both direct and indirect impact on the level of socio-economic 

development of the region.  
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Introduction. High rates of development of the 

market of tourist services, appreciable growth of a role 

of tourism in a life of a society are followed by 

considerable aggravation of a competition in branch. In 

such conditions, there is an objective need for targeted 

influence on the development of the tourism sector, 

which is realized through the mechanisms of state and 

regional tourism policy. According to the UNWTO, the 

share of the tourism industry in Ukraine's GDP is about 

2%, which indicates that the country's tourism potential 

is far from being used properly. The market of tourist 

services is not functioning efficiently enough. More 

than 200 thousand people work in the tourism industry 

of our country on a permanent basis and about 1 million 

people - seasonally. This indicates the obvious and 

urgent need to increase the number of jobs in this area.  

Related literature review and hypotheses. 

Organizational and economic principles of 

management of tourist and recreational complexes in 

considered in the works of scientists Golovnia O.M. 

[1], Drebot O.I. [6], Ilyina L.O. [7], Savitskaya N.G. 

[8], Stavska Yu.V. [9], Chizhevskaya A.V. [12], 

Yashchuk V.I. [13] and others. However, the resource 

component of the balneological potential of Ukraine 

needs to be studied. 

Data and methodology. The theoretical and 

methodological basis of the study were the provisions 

of economic theory, legislation and regulations. To 

solve the set tasks, general scientific methods were 

used: specific search - to identify, select, theoretical 

analysis, synthesis, classification, generalization of 

printed sources on state regulation of the tourism and 

recreation industry in Ukraine; historical and structural 

- in order to determine the peculiarities of the formation 

of balneological activities as a progressive direction of 

tourist activity at different stages of historical 

development; chronological – to consider the processes 

of formation and development of state regulation of 

tourism in the dynamics, changes and time sequence. 

Results and Discussions. The tourism industry in 

Ukraine is formed due to three components: outbound 

(foreign) tourism; domestic tourism; inbound (foreign) 

tourism. Outbound tourism accounts for 41% of the 

total number of tourists. At the present stage, tourist 

Ukraine is more than 3 thousand health facilities, about 

1.8 thousand hotel-type enterprises, more than 150 

thousand monuments of culture, history and nature, 39 

cities, whose age exceeds a thousand years. An integral 

element of the tourism industry of Ukraine is also 

domestic tourism, the advantages of which are the 

absence of language barriers and difficulties in 

obtaining a visa, reasonable prices and the development 

of infrastructure that attracts domestic tourists. This 

type of tourism is used by a third of travelers. Domestic 

tourism promotes the development of sightseeing, 

cultural, sports and other types of tourism  

Ukraine as an independent subject of international 

economic activity remains insufficiently involved in in-

ternational tourism processes, although the peculiarities 

of geographical location, unique natural and recrea-

tional resources and a large number of historical and 

cultural monuments create opportunities for the proper 

development of many types of tourism. The recrea-

tional complex forms a set of enterprises and institu-

tions specializing in the production and sale of accom-

modation, food, health, leisure and transport (services 

are provided separately and in the complex), as well as 

the production of additional and related equipment for 

vacationers, in addition, it involves appropriate the 

level of economic development of the territory, the 

availability of transport network and local infrastruc-

ture [2, c. 114]. 

Intensive development of the recreational com-

plex requires understanding in the following areas:  

- assessment of compliance of the material and 

technical base of territorial complexes in the effective 

demand of the population for recreational services; 

 - assessment of the investment potential of the 

recreational complex; 

- development of an investment program for the 

creation of closed technological schemes of service 

(housing, food, transport, information communication 
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and tourist and excursion services);  

- development of a system of program activities of 

regional engineering and technical centers with mobile 

services for the operation of recreational infrastructure.  

The place of the recreational complex in the terri-

torial sector is determined by such indicators as mone-

tary income from the service of vacationers, the value 

of fixed assets, the number of service personnel.  

The objective trend of the last third of the XX cen-

tury. there was an increase in the scale and complexity 

of external and internal relations of recreational activi-

ties and an increase in the share of expenditures on rec-

reational services in the personal consumption of the 

population. There is the following pattern: the higher 

the living and economic level of development of the 

population, the greater the share of spending on con-

sumption and recreation. 

In countries with developed market economies, 

the share of such expenditures is 7-8% of total house-

hold expenditures. In order to form an effective system 

of land resources management, it is necessary to form 

an integrated approach to the formation of specially 

protected natural areas and protect the rights of land-

owners, tenants, landowners and land users, whose 

rights to use land will be significantly limited: the state 

should be responsible for formation of a system of nat-

ural areas that are specially protected by financing and 

control.  

The main obstacle to ensuring the preservation of 

the territories of State Nature Reserves (SNR) and Na-

tional Parks (NP) is the lack of reliable information 

about the existence of these territories and their bound-

aries. Due to this, their status and the procedure for 

withdrawal of land plots are violated, including for con-

struction, due to the fact that the preparation of materi-

als to establish the status of specially protected areas 

and their protection is carried out by various agencies. 

In this regard, it is proposed:  

- to form land plots (parts of land plots) of SNR 

and NP;  

- to carry out the state cadastral accounting of 

lands of state nature reserves and national parks and 

their zones with a special legal regime of land use;  

- to carry out land management on the territories 

of state nature reserves and state national parks;  

- for each SNR and NP it is necessary to develop 

recommendations for improving the efficiency of land 

use.  

The only information resource that accumulates 

information on the restrictions of economic activity in 

the formation of shopping malls and the establishment 

of territorial zones may be the State Land Cadastre 

(SLC). To this end, it is proposed to enshrine in law the 

principle of mandatory registration of territorial zones 

in the SLC and to develop cadastral accounting tech-

nologies. Thus, the State Land Cadastre will have addi-

tional functions, ie it will be the only data bank that 

contains information on areas with special land use re-

gime and restrictions on economic activities for the re-

spective land plots, and a tool for legal consolidation of 

special land use regimes.  

The basic economic and ecological principles of 

management of development of SNR among which the 

following are important are defined:  

the principle of priority of management influences 

aimed at preventing the degradation of recreational re-

sources and the negative consequences of anthropo-

genic activities;  

the principle of achieving balance, dynamic bal-

ance between the subsystems that make up the broad-

casting:  

economic, social and environmental; the principle 

of prevention of irreversible changes in the environ-

ment, nature conservation, careful approach to the eco-

system, the principle of nature conservation during all 

types of recreational activities;  

the principle of effective use of market relations 

and a clear definition of their place and role in manage-

ment, the rational combination of market and central-

ized regulation in the field of management of the devel-

opment of broadcasting;  

the principle of ensuring environmental safety and 

risk management of unforeseen environmental situa-

tions dangerous to the population of the region, the nat-

ural environment, recreational facilities and resources. 

In Ukraine, there are a variety of resort resources, 

an important place among which is occupied by balne-

ological. Balneological resources are natural medicinal 

substances used for non-drug treatment in resorts and 

in out-of-resort conditions [5, p. 329]. At the present 

stage, the role of balneotherapy is growing due to the 

need to rehabilitate a large part of the population. In re-

cent decades, the country's population has shrunk, and 

balneal resources can play a significant role in improv-

ing the quality of life. Ukraine has a huge resource po-

tential for the development of balneological resorts.  

Balneological tourism, as a direction of medical 

and health tourism of the country is a priority direction 

of development of foreign and domestic tourism, which 

is facilitated by the available natural resources - mineral 

waters, which are not inferior in composition to Euro-

pean deposits. Ukraine has a high potential for the de-

velopment of balneological tourism and has every 

chance to create the conditions for its transformation 

into an effective factor in socio-economic development 

of the country [6, p. 145; 1, p. 72]. These resources are 

involved in the main process of social production – the 

reproduction of labor. It consists in the continuous res-

toration of the labor force: physical strength and mental 

abilities, mental tone, recovery and training of workers, 

increasing their general and professional levels, "pro-

duction" of man as a holistic and universal product of 

society. Balneological resources include medicinal 

mineral waters, therapeutic muds, therapeutic brine, 

"rock wax" – ozokerite.  

From natural medical resources first of all allocate 

the basic, actually those which are directly used in bal-

neotherapy, define its sanatorium specialization and 

profiling. These are drinking and bathing waters, ther-

apeutic muds and ozokerite. These include the healing 

climate, various natural reservoirs and picturesque 

landscapes that contribute to the recovery and harden-

ing of those who recover from illness. Natural mineral 

waters are divided into eight main balneological 

groups: mineral waters without specific components 

and properties, hydrocarbons, hydrogen sulfide, iron, 
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arsenic, iodobromine, radon boron-containing and 

weakly mineralized with a high content of organic mat-

ter. This classification can be enlarged and presented in 

Figure 1.  

Balneological resort is a developed natural area on 

health-improving lands, which has natural medical re-

sources necessary for their operation of buildings and 

structures with infrastructure, is used for treatment, 

medical rehabilitation, disease prevention and recrea-

tion and is subject to special protection [7]. The largest 

balneological region of Ukraine is the Carpathian re-

gion, in particular Precarpathia. There are more than 

200 known springs and wells of mineral waters. The 

city of Truskavets gained fame thanks to the healing 

water "Naftusya", "Maria", "Bronislava", "Yuzya". 

"Naftusya" is used in diseases of the gastrointestinal 

tract, liver and bile ducts, and "Bronislava" is used in 

the treatment of diseases of the upper respiratory tract. 

 
 

Fig. 1. Classification of mineral waters by chemical composition 

 

Podillya is an important balneological region. 

There are 10 deposits and 16 areas of mineral water. 

Today in this region there are such resorts as 

Zalishchyky (Ternopil region), Khmilnyk (Vinnytsia 

region) and others. In Khmilnyk, the combination of 

therapeutic components in radon waters, beautiful na-

ture, favorable climatic conditions and the proximity of 

the river (Southern Bug) create excellent conditions for 

recreation and treatment of metabolic diseases and en-

docrine system, cardiovascular system, musculoskele-

tal system, digestive organs. Significant reserves of 

mineral waters, in particular chloride, were found in the 

Dnieper, Poltava, Kyiv and other regions. Kharkiv re-

gion: in cozy, picturesque corners there are resorts of 

Kharkiv region: Berezovsky mineral waters and Para-

dise - Olenivka.  

Mineral waters of hydrocarbonate calcium com-

position, sodium chloride of various mineralization, are 

used in the treatment of diseases of the gastrointestinal 

tract and cardiovascular system. Dnipro region: sources 

of mineral waters - hydrocarbonate sodium (Pavlograd 

region), radon (Kryvyi Rih region) and low-mineral-

ized hydrocarbonate sodium in Novomoskovsk region, 

used in the treatment of diseases of the cardiovascular 

system, gastrointestinal tract, liver and gallbladder . 

Therapeutic muds have been known in Ukraine since 

ancient times. They are used for mud baths in combina-

tion with electrical procedures.  

There are seven peat and 10 sulfide deposits in 

Ukraine. Significant deposits of medicinal peat muds 

are in the Lviv region (Nemyrivske, Velykolyubinske 

deposits). Such a healing agent as ozokerite (earth or 

mountain wax) is unique and not yet fully studied. The 

largest in the world is the Boryslav ozokerite deposit, 

which has no analogues in quality. Well-known and 

mud resorts - Berdyansk, Evpatoria, Hadzhibeysky re-

sort and others. Another component of the balneologi-

cal potential of Ukraine is therapeutic mud. In 2019, out 

of 15 explored areas of therapeutic mud, 7 were oper-

ated. Operational balance reserves of therapeutic mud 

as of January 1, 2019. are 1717,194 thousand m3 in cat-

egories A + B + C1.  

Extraction and use of therapeutic mud in 2019 

amounted to 3237 000 m3. In Ukraine, there are about 

200 deposits of therapeutic mud, of which about 1/4 is 

used for therapeutic purposes in resorts and resorts. An-

other component of the balneological potential of 

Ukraine is therapeutic brine - salt-saturated water of 

salt lakes (estuaries), sea bays, cavities and bottom sed-

iments, which has healing properties. Baths of brine af-

fect the stabilization of the central and peripheral nerv-

ous systems, vascular tone, stimulate the functions of 

the endocrine glands. Under the action of brine baths 

metabolic processes in the body improve [3].  

In Ukraine, 3 deposits (3 sites) of medicinal brine 

have been explored. These are the Sakskoe deposit in 

the Autonomous Republic of Crimea, the Kuyal-

nitskoye deposit in the Odessa region and the Gopri de-

posit in the Kherson region. Operational balance stocks 

of medical brine are 798,904 m3 / day in categories B + 

C1.  

Production and use in 2019 amounted to 53,288 

m3 / day. Of the three explored areas, two were oper-

ated. Moreover, this is a small part of the sea coast of 

the region, because it does not yet take into account the 

coastal areas, which are not in the classical sense of the 

beach, as well as the coast of the Rotten Sea - Sivash.  

According to some reports, Sivas brine and mud 

can compete with Dead Sea resources. In the Kherson 

region there are several deposits of therapeutic mud, 

brine and water (lake Solone, Prokopivske, Chervone, 

iodine-bromine waters on Arabatskaya Strelka), which 

are used as medicines by sanatoriums "Gopri", "Zolota 

Classification of mineral waters by chemical composition 

Hydrocar-

bonate (used to 

treat diseases of 

the stomach 

and bladder) 

Sulfate (prescribed 

for liver and 

gallbladder diseases, 

diabetes mellitus) 

Chloride (improves 

metabolism and is 

recommended for the 

treatment of gastric 

diseases) 
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Niva", "Arabatskaya Strelka", " Gull". Sulfide-silt ther-

apeutic muds of Lake Solyane (Gola Prystan) have the 

following chemical composition: hydrogen sulfide, car-

otene, hormones, penicillin-like, folliculin-like and 

other substances. Mud reserves are 87 thousand m3. 

Sodium chloride brine of Lake Solyane has the follow-

ing chemical composition: chlorides, carbonates, bicar-

bonates, iron, sulfur, potassium, bromine, iodine, mag-

nesium, etc. Stocks of brine are 21 thousand m3 per 

year. The brine of the Sakskoye deposit is a transparent, 

colorless liquid with a salinity of 61.0 to 220.0 g / dm3 

and belongs to the strong brines of the magnesium-so-

dium chloride composition.  

Due to various circumstances, Ukraine today is a 

leader in the extraction of mineral waters, their balneo-

logical use and industrial bottling. On the territory of 

Ukraine, a large part of the typical in nature typical di-

versity of mineral waters. Mineral water deposits of 

Ukraine are the same "gold fund" that is stored in the 

bowels. In general, -mineral waters are waters that are 

poured or obtained from rocks and have a therapeutic 

effect when taken internally or externally.  

In Ukraine 12 deposits are referred to unique un-

derground mineral waters (tab. 1). Brine is a salt-satu-

rated water of salt lakes (estuaries), cavities and bottom 

sediments. According to their origin and conditions of 

water-salt nutrition, medical reservoirs are divided into 

three types:  

-sea - seas, as well as their bays, lagoons, estuaries 

and coastal lakes, partially or completely separated 

from them, which have a hydrodynamic relationship 

with them;  

-continental surface salinization - suffusion, ther-

mokarst, sometimes tectonic lakes, the salt composition 

of which is formed by extracting salts from rocks and 

soils by surface and groundwater;  

-continent groundwater-salt supply - lakes of var-

ious origins, which are fed by pressure groundwater 

mineral waters (a mixture of surface and groundwater).  

Table 1  

Unique deposits of groundwater mineral waters of Ukraine 

 Name of deposits Administrative 

region 

Type of mineral water 

 

1.  Golubynske 

(Luzhanske) 

Zakarpattia carbon dioxide 

 

2.  Zaychykivske Khmelnytsky with a high concentration of organic matter 

3.  Zbruchanske Khmelnytsky with a high concentration of organic matter 

4.  Kelechynske Zakarpattia ferrous carbon dioxide 

5.  Morshynske Lviv brine (more than 35 g / dm3) 

6.  Novozbruchanske Ternopil with a high concentration of organic matter; bro-

mine 

7.  Novopolyanske Zakarpattia carbon dioxide 

8.  Polyanske Zakarpattia carbon dioxide 

9.  Slavyanogirske Donetsk ferruginous 

10.  Skhidnytske Lvivskaz increased concentration of organic matter 

11.  Truskavets (Naftusya) Lviv with a high concentration of organic matter; sulfide 

12.  Shayanske Zakarpattia carbon dioxide 

Source: generated by the author 

 

Reservoir brine is an important part of hy-

dromineral resources for those resorts that are located 

in areas of peloid deposits, as well as in areas poor in 

groundwater mineral waters. Mineral waters of all es-

tuaries and lakes (brine) actually belong to one balneo-

logical group, the therapeutic effect of which is deter-

mined by organoleptic parameters, mineralization, gas 

and ionic composition, radioactivity, the presence of 

certain components and compounds.  

As of the end of 2019, search and assessment 

works and their detailed exploration on 191 lakes, with 

a total area of 6802.4 hectares. At the same time, 

69987.2 thousand tons of sapropel in category A + C2 

were found, of which the balance stocks are 63621.9 

thousand tons. Stocks of sapropel in category Cr are es-

timated at 27876.8 thousand tons, of which 23508.8 

thousand. t are classified as balance [3]. 

In general, the provision of the region with this 

type of resource exceeds the needs of the population 

five times. Therefore, it is considered one of the most 

promising for use in peloidotherapy. In Ukraine there 

are 21 balneological resorts in 9 administrative units, 

which is 36% of all resorts (58) [6, p. 142].  

It should be noted that most resorts are located in 

the Carpathian region. Thus, there are 8 balneological 

resorts in Zakarpattia oblast, 6 in Lviv and 1 in Ivano-

Frankivsk oblast, and a total of 15 spas, which is 73% 

of Ukraine. Zakarpattia region leads in the number of 

balneological resorts: here is 53% of resorts in the Car-

pathian region (40% of Ukraine), in second place is the 

Lviv region – 40%, in seven other regions there is 1 re-

sort. There are 2 resorts in the Podolsk region and 3 re-

sorts in the Central-Eastern region.  

Regarding the classification of resorts on the basis 

of profile, presented in table 2, we note that balneolog-

ical institutions in Ukraine specialize in the following 

diseases: gastrointestinal tract, musculoskeletal system, 

diseases of the urinary system, nervous system, gyne-

cology, metabolism, dermatological diseases and dis-

eases cardiovascular system. 
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Table 2.  

Medical specialization of balneological resorts of Ukraine 

 Specialization  Number of resorts 

1.  Gastrointestinal tract 14 

2.  Musculoskeletal system  10 

3.  Urological diseases 5 

4.  Gynecological diseases 1 

5.  Nervous System 4 

6.  Endocrine system 1 

7.  Dermatology 5 

8.  Cardiovascular system 3 

Source: generated by the author 

 

Most spas in the country specialize in the treat-

ment of the gastrointestinal tract (24), in second place - 

the musculoskeletal system (10), in third place - uro-

logical diseases and skin diseases (5). Four sanatoriums 

have diseases of the nervous system, 3 - cardiovascular, 

1 - gynecological diseases and metabolic disorders. Ac-

cording to our estimates, there are 73 balneological 

health resorts in Ukraine, which is 39% of the total 

number of sanatoriums in balneological resorts. Balne-

ological services are also provided by 6 boarding 

houses with treatment and 6 sanatoriums. [13, c. 196]. 

The largest concentration of sanatoriums of balne-

ological type is concentrated in Lviv region, the second 

in number is Zakarpattia, then Vinnytsia and Poltava 

regions. Only one balneological institution is repre-

sented in Ivano-Frankivsk, Dnipropetrovsk, Kharkiv 

and Odesa oblasts. The most well-off is Lviv region - 

almost 12,000 beds, Transcarpathian - almost 5,000 

beds; Poltava region (2500 beds) occupies the third po-

sition, Vinnytsia (2000 beds) and Khmelnytsky (900 

beds) region closes the top five. The smallest number 

of beds (less than 500) is in Kharkiv, Odesa, Dniprope-

trovsk and Ivano-Frankivsk oblasts, as there is one 

medical institution in each oblast.  

The level of infrastructure and services of balneo-

logical resorts varies by region among the 73 medical 

institutions equipped with a swimming pool 36, sauna 

- 38, gym - 43, parking - 70, restaurants (restaurants, 

cafes, bars) - 38, shops (shops, markets)) - 13, rental 

points - 16, laundries - 8, children's service (play-

grounds, rooms) - 33 [12, p. 275]. Almost all institu-

tions have pump rooms, their own medical base, staff 

of doctors and medical staff, as well as additional gam-

ing and sports services: billiards, table tennis, fitness 

centers, football and basketball courts, as well as cul-

tural institutions: libraries, movie theaters.  

Despite the fact that balneological institutions are 

in the lead in all indicators of activity, there are huge 

problems of infrastructural nature of these enterprises. 

The transition from a unified management system of 

sanatoriums to market management methods has pro-

voked on the one hand a reorientation and development 

of resorts, and on the other - stagnation in the develop-

ment of state balneological institutions. The implemen-

tation of strategic directions of balneological resort de-

velopment depends on the initial conditions formed in 

the triangle "resort opportunities (recreational poten-

tial) - desires (needs) of vacationers - environmental 

and technical constraints". Unlike the marketing of 

goods, which is used at the micro level, at the meso 

level, where the product is the territory, the priorities in 

the triangle can not be placed. They should be taken 

into account in order to make the best use of the resort's 

recreational potential in order to fully meet the needs of 

consumers, based on environmental constraints.  

The management system of the balneological re-

sort provides management of nature management, in-

terrelations between the enterprises of various kinds of 

economic activity, streams of vacationers, environmen-

tal protection. In this management system, decision-

making should take into account the state and factors of 

influence of other subsystems. Based on the fact that 

each strategic goal is subject to the overall goal of the 

marketing strategy, the management of the spa should 

be based on the marketing concept, which will increase 

the efficiency of management of the entire system [10, 

p. 84]. To assess the natural resource potential of the 

spa resort, it is advisable to determine the coefficient of 

favorable days for recreational activities for the possi-

bility of detecting seasonal fluctuations and intensifica-

tion of marketing activities. For balneological resorts, 

the coefficient of favorable days will be 1, as recrea-

tional activities at the balneological resort can be car-

ried out during the year, as seasonal fluctuations are not 

observed [1, p. 76].  

The proposed method of demand sensitivity is 

based on the study of the response of demand to the 

factors of competitiveness of sanatoriums: quality, 

price, location, discounts and more. Using load indica-

tors and integrated quality and price indicators for each 

enterprise, the demand for these enterprises is formed 

using an economic-mathematical model: 

𝑦𝑖 = 𝑚𝑥𝑖 + 𝑏,                             (1) 
m – is the angle of inclination (sensitivity factor);  

b-coordinate of the intersection of the y-axis. 

{
 
 

 
 ∑𝑦𝑖𝑥𝑖 = 𝑚∑𝑥𝑖

2 + 𝑏∑𝑥𝑖

𝑛

𝑖=1

𝑛

𝑖=1

𝑛

𝑖=1

∑𝑦𝑖

𝑛

𝑖=1

= 𝑎∑𝑥𝑖

𝑛

𝑖=1

+ 𝑛𝑏

                (2) 

yi – load factor of the i-th sanatorium-resort enter-

prise; 

xi – ordinal number of the i-sanatorium-resort en-

terprise in the ranking procedure for the factor under 

study 

The sensitivity of demand to a particular factor is 

determined by the formula: 

𝐹𝑖 = 𝑛(𝑚𝑖 + 1)                    (3) 
 In order to identify areas of marketing strategy for 
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the development of spas, a comprehensive assessment 

of the recreational potential of spas, which includes as-

sessing the level of development of industrial, eco-

nomic, socio-economic and infrastructural potential, 

which will allow to choose the priority direction of mar-

keting strategy for spa development. Thus, the next 

stage of a comprehensive assessment of the recreational 

potential of balneological resorts is to assess the level 

of its development in terms of production and eco-

nomic, socio-economic and infrastructural potential.  

The activity of enterprises that offer sanatorium 

services on the market is analyzed. The results of cal-

culations of indicators of sensitivity of demand to the 

studied factors of competitiveness are given in table 3. 

 

Table 3.  

Characteristics of the dependence of demand for spa services of enterprises from factors of different ac-

tion. 

Factors mі Sensitivity indicator 

Integrated quality indicator 0,9646 55,0088 

Staff competence 0,6204 45,3712 

Treatment 0,6101 45,0968 

Leisure / entertainment 0,4457 40,4796 

Speed of service 0,4255 39,914 

Beach 0,3785 28,3785 

Sports and health conditions 0,3464 28,3464 

Accommodation 0,1387 28,1387 

Food quality -0,1568 23,6096 

Landscaping 0,2428 21,2016 

Sanitary condition -0,3679 17,6988 

Сost of the ticket 0,6047 28,6047 

Distance to the sea 0,4598 28,4598 

Source: generated by the author based on [6] 

 

Given the current state of functioning of enter-

prises of the sanatorium complex in the context of long-

term policy of socio-economic development of the san-

atorium complex of Ukraine, it is necessary to adhere 

to the following basic principles:  

compliance with the needs of the population;  

ecological safety of recreational development of 

the territory;  

economic feasibility, which provides for the prof-

itability of the enterprises of the resort complex and 

economic benefits for the region.  

Analysis of the demand in the dynamics of ser-

vices of enterprises of the sanatorium-resort complex of 

Ukraine allowed to identify the following trends:  

growth of demand for sanatorium treatment ser-

vices (foreign demand increases by 43.13%, domestic 

tourists - by 25.6%);  

increase in the number of foreign vacationers (this 

trend makes it necessary to study the requirements of 

foreign consumers and introduce international stand-

ards in sanatoriums of Ukraine);  

increase in the number of trips to Ukraine for busi-

ness and official purposes (shows the need to study this 

market segment to increase the load of resort enter-

prises in the off-season;  

increase in the number of year-round beds and the 

number of vacationers in the off-season;  

increase in the number of healthy for a long time, 

mainly in sanatoriums and boarding houses. Competi-

tion among the enterprises of the sanatorium-resort 

complex causes a significant differentiation of the offer 

of sanatorium-resort services in terms of the range of 

their components, quality level and price. This situation 

has necessitated the study of factors that have a greater 

impact on demand. Implementation of proposals to im-

prove the management system of the industry at the re-

gional level and by combining the activities of resorts 

and health facilities with tourism, with their further 

subordination to one department in the Government of 

Ukraine will increase the efficiency of tourism and 

health complex.  

Balanced development of recreational areas is a 

key component of increasing the level of their invest-

ment attractiveness. Thus, the stagnation of economic 

development of the tourism and recreation industry has 

exacerbated the problem of investment as a source of 

expanded reproduction. Capital investments in the rec-

reational industry have decreased by almost a third. In 

order to increase investment flows in the development 

of recreational areas of a particular region, additional 

tools should be formed and activated to stimulate in-

vestment in this area. Thus, only 6.5% of investments 

in this area are public investments. 

The above allow us to conclude that: in state own-

ership is a relatively small part of the hotel sphere; state 

participation in the development of this area is minimal; 

limited state resources leads to loss of competitiveness 

in favor of private entities; the investment process of 

this sphere determine -recreational sphere should not 

be.  

After all, in the State Budgets of 2014-2019, funds 

were allocated for the development of the tourism and 

recreation industry - these are articles according to the 

budget classification "0472 - tourism and hospitality" 

and "0734 - sanatoriums" (Table 4). 
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Table 4.  

The amount of funds from the Consolidated Budget of Ukraine, directed to the tourism and recreation 

industry in 2015-2019 in terms of budgets, millions of UAH 

Budget classification 

articles 
2015 2016 2017 2018 2019 

Deviations 

2019/2015 

+,- % 

0734 - sanatoriums 

From the state budget 
643,43 

 
830,17 753,29 956,36 999,32 355,89 55,3 

From local budgets 
349,12 

 
444,08 470,80 563,72 561,13 212,02 60,7 

From the consolidated 

budget 
992,55 1274,25 1224,09 

1520,08 

 
1560,46 567,91 57,2 

0472- tourism and hotel restaurant business 

From the state budget 
17,89 

 
13,97 4,43 10,67 1,00 -16,89 -94,4З 

From local budgets 0,84 0,94 0,40 0,21 0,26 -0,58 -68,9 

From the consolidated 

budget 

18,73 

 
14,91 4,83 10,88 

1,26 

 
-17,47 -93,3 

Total in the tourism and recreation industry 

From the state budget 
661,32 

 
844,14 757,72 967,03 1000,32 339,01 51,3З 

From local budgets 
349,96 

 
445,02 471,20 563,93 561,39 211,44 60,4 

From the consolidated 

budget 

1011,27 

 
1289,16 1228,92 1530,95 1561,72 550,44 54,4 

Source: generated by the author on the basis http://www.ukrstat.gov.ua 

 

It should be noted that items "0734" and "0472" of 

the budget classification in the analyzed period were 

never 100% funded. So, for example, expenses for tour-

ism and hotel economy are executed only on 48,4%, 

and on sanatorium-resort activity - on 95,4%. The anal-

ysis of investments in the tourist and recreational 

sphere of special (free) economic zones (B (S) EU) and 

territories of priority development (TDP) in Ukraine 

deserves special attention. Since the entry into force of 

the Law of Ukraine "On General Principles of Creation 

and Functioning of Special (Free) Economic Zones". 

A sign of regional investment policy in the recre-

ational sphere is the elasticity and diversity of tools to 

support investment projects. Thus, at the stage of origin 

of the idea and formation of the investment proposal, 

the organizational and information support of the pro-

ject will act as a tool of support. At the next stage of 

project implementation, state guarantees (at the level of 

large enterprises) and subventions for interest payments 

on loans (at the level of small and medium enterprises) 

should be provided. A characteristic feature of this in-

vestment policy is the lack of clear priorities when in-

vesting in the recreational sphere. 

State regulation of investments requires the inclu-

sion of direct methods of influencing state property 

through projects, budgets and programs and, on the 

other hand, creating attractive conditions for attracting 

investment, their effective use, creating a favorable in-

vestment climate for sustainable development and 

preservation and protection, use natural recreational 

and tourist resources, environmental improvement, ef-

fective combination of functions of nature management 

and protection nature, ensuring environmental safety, 

preventing the destruction of the natural environment, 

unique recreational regions Under the conceptual foun-

dations of state regulation of investment in recreational 

tourism on the basis of ideas and principles of sustain-

able development means a system of modern ideas, a 

leading idea thatdetermines a single, common idea re-

sources and environment, recreational areas. 

In general, the complex and systematic develop-

ment of the recreational area is implemented on the ba-

sis of urban and investment projects for the develop-

ment of tourist and recreational infrastructure of a par-

ticular region. At the same time, the development of the 

territory within the system development of a certain 

recreational zone is based on system development in 

the structure of one concept, taking into account the 

chosen tourist and recreational specialization based on 

the assessment of recreational potential and investment 

climate.  

The current state of the recreational complex in 

Ukraine and taking into account global trends in the for-

mation of the concept of sustainable development of 

tourism and recreation, provided. Аll types of payments 

in the budget plane. The last stage of reaching the world 

level and expanding the markets for recreational ser-

vices will involve the provision of subventions to the 

investor [8, p. 87; 9, p. 47]  

Thus, in our understanding, the main components 

of the theoretical foundations of state regulation of in-

vestment in recreational and tourist nature management 

are a description of the purpose, principles, prerequi-

sites and main directions, which contain a set of meth-

ods, forms and tools to influence the investment devel-

opment of recreational and tourist nature management. 

[11, p. 264]. Thus, on the basis of the analysis can con-

clude about the low participation of the state in the de-

velopment of tourism and recreation of Ukraine and at 

http://www.ukrstat.gov.ua/
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the same time the need to strengthen the participation 

of the latter as an investor and as a regulator of invest-

ment in tourism and recreation. with the investment de-

velopment of the region as a whole. 

The marketing strategy to ensure the development 

of the spa resort determines the directions of action to 

bring the resort's capabilities in line with the real mar-

ket situation to achieve this goal. The marketing strat-

egy to ensure the development of the spa resort is the 

possibilities of the resort (recreational potential) De-

sires (needs) of vacationers Environmental and tech-

nical limitations an integral part of regional policy. Re-

gional marketing policy is aimed at creating favorable 

conditions for nature and resource use, search for po-

tential consumers, promotion of the territory in the in-

ternational recreational and tourist market [5, p. 327]. 

based on the analyzed information on the level of de-

velopment of recreational potential of balneological re-

sorts: 

increase the efficiency of the management system 

of the spa resort; 

development of the infrastructure of the spa resort;  

environmental protection;  

formation of a positive image of the resort; envi-

ronment. In this management system, decision-making 

should take into account the state and factors of influ-

ence of other subsystems. Based on the fact that each 

strategic goal is subject to the overall goal of the mar-

keting strategy, the management of the spa should be 

based on the marketing concept, which will increase the 

efficiency of management of the entire system [10, p. 

84]. 

In order to identify areas of marketing strategy for 

the development of spas, a comprehensive assessment 

of the recreational potential of spas, which includes as-

sessing the level of development of industrial, eco-

nomic, socio-economic and infrastructural potential, 

which will allow to choose the priority direction of mar-

keting strategy for spa development. Thus, the next 

stage of a comprehensive assessment of the recreational 

potential of balneological resorts is to assess the level 

of its development in terms of production and eco-

nomic, socio-economic and infrastructural potential 

Conclusion. The necessary development of the 

tourism industry of Ukraine can be achieved only 

through the introduction of marketing research 

methodology as a basis for planning the operation and 

development of tourism and health complex in general 

and tourism enterprises in particular, primarily to create 

tourism products and appropriate organizational 

support to promote them in domestic and international 

markets. Improving the material base of the tourist and 

health complex depends on the improvement of the tax 

system, the efficient use of budget funds and the 

transfer of a significant burden on private capital for 

financing in all areas of tourism and related industries. 

For the accelerated development of balneological 

potential, it is advisable to create a favorable tax 

climate for a certain period of formation of the industry. 

Of particular importance for the development of 

balneological tourism is the system of training and 

retraining, which would include not only the discovery 

of new specialties, but also new courses on tourism 

product preparation in existing specialties, namely: 

historians, archaeologists, ethnographers, philologists, 

art critics and more.  

Associations of tourist enterprises need to 

strengthen their activities to expand the network of their 

representative offices abroad and to promote Ukrainian 

tourist products, including participation in Euroregions 

and means of the Internet. Ukraine has significant re-

serves of balneological and balneal resources. They are 

concentrated mainly in the Carpathian, Black Sea and 

Slobozhansky regions. Undoubtedly, the current situa-

tion with the use of mud and recreational systems of the 

country needs to be improved. In the existing forms of 

management of the territory, parts of sanatoriums have 

been transformed into private cottage settlements with 

questionable legitimacy of land tenure. Some sanatori-

ums have lost the opportunity to recover due to out-

dated equipment and non-compliance with modern rec-

reational standards. But this does not mean the final 

loss of recreational potential of the respective resorts 

and optimism about their revival in the medium term. 
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Abstract.  

The article elucidates the content and the nature of the three main stages of marketing strategy formation: 

the market research, development of individual marketing strategy for an enterprise, the implementation of mar-

keting strategy of an enterprise in the market. 
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 In the conditions of the instability of the domestic 

economy, an important prerequisite for success is the 

clear formation of strategic goals of the enterprise, the 

ability to respond quickly to changes in the market sit-

uation. Determining the items of the goods or services 

in the market is a key point in assessing its activities 

and comparable to the goods (services) of other enter-

prises operating in the same industry. Particular atten-

tion to the development of a strategy is given to the en-

terprise in the market when it is necessary to assess the 

possibility of successful activities and economic expe-

diency. Actuality of theme. Dynamic changes in the 

business environment of Ukrainian enterprises associ-

ated with the development of competition, dissemina-

tion of information technologies, introducing innova-

tions, business globalization, and other factors require 

the leaders of the Supreme Links of Management or 

Business Owners Applying Strategic Management 

Tools, which consist in assessing the competitive posi-

tion of the enterprise and the formation of the relevant 

strategy. An effective tool for implementing an enter-

prise development strategy in a competitive market is a 

marketing component. The process of forming market-

ing strategy of the enterprise makes it possible for its 

orientation to consumer requests, thus providing a more 

flexible inclusion and adaptation of this enterprise to 

the external environment. The main scientific princi-

ples of strategy of enterprises and marketing strategies 

arose and develop in countries with a developed market 

economy for a long time, and today there is a lot of its 

scientific schools. The development of theoretical, 

methodological and practical foundations of marketing 

strategic planning are actively engaged in Ukraine. De-

spite the fact that many researchers have been solved 

by a significant amount of theoretical and applied tasks 

on the formation of marketing policy of enterprise and 

strategic marketing planning, in studies lack accuracy 

relating to the principles of forming strategic 4 market-

ing, as well as assessing the effectiveness of its use in 

enterprises in unstable conditions for the functioning of 

the domestic economy . This indicates the relevance of 

the chosen topic and the need to study and the use of 

theoretical and applied principles of development and 

implementation of marketing strategy and obtaining on 

this basis of specific practical results as a basis of stra-

tegic transformations. The purpose of the thesis is to 

generalize the theoretical and practical principles of 

marketing strategic planning and development of rec-

ommendations for the formation of a marketing strat-

egy of enterprise enter the market. To achieve this goal, 

the following tasks are set: - to reveal the content of the 

concept of "marketing strategy"; - describe the types 

and role of marketing strategy in the activities of enter-

prises. 

 The achievements of enterprises of sustainable 

positions in the market are impossible without a man-

agement system aimed at applying an adequate modern 

requirement, therefore, it is urgent to consider the 

stages of formation of a marketing strategy. 

The study of issues of marketing strategy for-

mation, individual elements and aspects are devoted to 

the works of foreign and domestic scientists: F. Kotler 

and G. Armstrong [1], M. Mc-Donald and E. Pain [2], 

N. Kudenko [3], С . Garkavenko [4], O. Timonin [5], 

L. Balabanova [6], N. Chukhray [7], etc. At the same 

time, the issues of analyzing external and internal envi-

ronments in the context of the formation of a marketing 

strategy are not sufficiently focused on the implemen-

tation of an Mar-cattle strategy and evaluation of re-

sults. 

The purpose of the study is to determine the con-

tent and essence of the stages of forming a marketing 

strategy of the enterprise. 

The process of developing a marketing strategy of 

the enterprise takes place through exploited stages. It is 

possible to determine three stages of the formation of a 

marketing strategy, namely: research, development 

and, implementation of marketing strategy. Every next 

is a logical continuation of the previous one. 

At the first stage of market research, the market 

environment that provides quantitative (capacity, satu-

ration, growth rate, demand stability) and qualitative 

characteristics (the structure of consumers' needs, the 

https://doi.org/10.24412/2520-6990-2021-15102-29-35
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motives for purchasing, the process of buying, intensity 

of competition). 

Marketing study is based on a set of methods for 

obtaining information [4; 6]. The process of marketing 

research consists of several stages, namely: the for-

mation of research goals, development plan,  

Table 1 

Content of the stages of forming a marketing strategy of the enterprise 

Stage Content of stages Essence 

1. Market research 

 

Analysis of the exter-

nal environment 

Market analysis, which is planning to reach the enterprise, 

and most important players on it; Conducting a wide range 

of marketing reviews, assessment of market capacities and 

volume of basic players 

Analysis of the inter-

nal environment  

Analysis of the enterprise in terms of positioning, com-

modity circulation, payback, structures 

2. Development 

 Independent marketing 

strategy 

for the enterprise 

Goal formation 
Development of philosophy, mission of the enterprise, 

general vision, market position 

Segmentation 

Determination of factors, selection of segmentation 

method, development of profiles of consumer groups, seg-

ments assessment, selection of priority segments of the 

market and positioning of the enterprise 

Marketing 

complex 

Development Policy Pricing, Sales Services, Communica-

tion with Consumers, Personnel Management, Product 

Modification, Customer Service Management, Customer 

Service, Formation of Services Creation 

3. Implementation 

marketing strategy of the 

enterprise 

on the market  

Planning 

realization 

Operational marketing planning, annual marketing plan 

development; greating and maintaining a positive image of 

an enterprise 

Evaluation of results 

Assessment of measures performance; 

Evaluation of the IT system and its compliance with the 

tasks and needs of the complex 

Source: author's development on the basis [1; 4; 6]. 

 

Implementation of it, processing and data analysis, 

recommendations [1; 4; 6]. In the process of marketing 

research, various methods and techniques of other 

sciences apply. 

At the stage of developing a research plan, all 

research methods are considered and choose optimal. 

In Table. 2 Classified methods depending on how 

information collect. 

  Table 2 

Methods of collecting information 

Methods of collecting secondary data 

(Cabinet research) 

Primary data collection methods 

(Field Research) 

Traditional analysis involves analyzing the essence 

of the third data, which is a chain of logic consider-

ations 

Poll - Gathering information by setting questions with 

respondents. Can be conducted in oral form by phone or 

mail 

Convent analysis - texts analysis procedure in order 

to identify concepts, judgments, processes that occur 

in the text 

Observation - an analytical method by which studying 

and fixing the current behavior or the results of this be-

havior 

Correlation analysis allows you to identify the rela-

tionship between individual phenomena or indica-

tors and measure its strength 

Experiment - a method for which in controlled condi-

tions, change one or more factors and subsequently com-

pare the results 

Regression analysis shows how to change the index, 

subject to change any of the independent indicators 

(factors) 

Panel - Periodic data collection in the same group of re-

spondents 

Source: author's development on the basis [1; 2; 4; 6]. 

 

Depending on the type of data that needs to be ob-

tained, quantitative and qualitative methods (Table 3) 

are used in marketing studies. 

To determine the form of research, you can use 

methods: independent conduct; appeal to a third-party 

organization; combined [1; 4]. 

Studies conducting foreign organizations are di-

vided into views: "Ed Hock" (for one customer) and 

syndical (for several customers) [1; 4]. Marketing firms 

the latter spend their own funds and sell subscribers or 

one-time buyers. These studies include: 

 - Omnibus (regular research that is carried out pe-

riodically by a single method and consisting of several 

blocks of questions); 

- panel (periodic collection of data in the same 

group of respondents); 

 - monitoring (provides for a subscriber of unified 

surveys of standardized data) [1; 6]. 
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Table 3. 

Research methods 

Quantitative High-quality 

Poll Observation 

Cabinet research Interview 

 Focus group 

 Protocol analysis 

 Projection methods 

 Expert methods 

Source: author's development on the basis [1-4]. 

 

During marketing research, there is a question 

about the amount of sample. Problems are calculated by 

the general population and choose the method of form-

ing a selection. The most widespread methods for de-

termining the sample volume are: 

• the "rule of the thumb" (the size of the sample is 

5% of the population); 

• in view of the cost of research; 

• taking into account the specified customer con-

ditions; 

• calculation of confidence intervals [1; 6]. 

At the stage, which provides for the collection of 

information, conduct research in those places, most of 

which provides the maximum presence of potential re-

spondents. 

The next stage involves processing and analyzing 

data with the involvement of the methods given in (ta-

ble. 4.) 

Table 4. 

Methods for processing and analyzing data 

Methods Examples 

Statistical Correlation analysis, regression analysis 

Multi-dimensional Factor analysis; Cluster analysis 

Imitation Simulation experiments, computer simulation 

The theory of deci-

sion-making 

Game Theory; the theory of queue; a tree of making 

Operations Research Linear and nonlinear programming 

Heuristic Brainstorming; expert assessments; associations and analogies; check questions; col-

lective notebook 

Source: author's development on the basis [6; 7]. 

 

It should be noted that each used method has its 

own restrictive conditions. For incorrectly selected pro-

cessing method, important information may be lost. To 

avoid this, a method of expert assessments that gives 

the most correct results of processing the most valua-

ble, intuitive information to be used to process market-

ing data. 

Having considered the methods of processing and 

analysis of data, select statistical and heuristic methods. 

These methods are based on the use of professional ex-

perience and intuition of specialists. 

The latest stage of marketing research is the devel-

opment of recommendations that must answer the ques-

tions set at the beginning of the study. 

The development of an individual marketing strat-

egy for the enterprise begins with the definition of the 

mission of the enterprise. Allocate two approaches to 

the formulation of the mission of the enterprise: mis-

sion as a way of a clear definition of the main directions 

of the firm and mission in the context of the sensation. 

As a basic generalized long-term goal of the firm, 

which declared its purpose, determines the mission of 

the company S. Garkavenko [6]. 

Another researcher L. Balabanova considers the 

concept of "mission of the enterprise" in a narrow and 

wide-sense. In the first case, the mission is the main 

purpose of the enterprise, which determines which ac-

tivity it should be engaged. In the broadest sense, this 

is a collection of strategic guidelines, goals and objec-

tives, spheres of activity, philosophy, behavior and 

method of action, determining rice of the enterprise [6]. 

Scientists M. Mc-Donald and E. Paine are consid-

ering a mission as an important tool in uniting the col-

lective and support of corporate values and philoso-

phies [2]. 

According to F. Kotler and G. Armstrong, the mis-

sion acts as an "invisible hand", which manages the 

deeds of employees of the company. They point out that 

the mission is a statement of the company's purpose: 

what she wants to achieve in his field of activity [1]. In 

co-authorship with V. Wong and D. Sonders, the defi-

nition of the mission was expanded in particular by the 

fact that the mission is the answer to the question: 

which wants to achieve the enterprise as a whole [8]. 

According to N. Kudenko, the mission summa-

rizes the main purpose of the VA, with which it imple-

ments the purpose of its existence. The mission repro-

duces those varieties of business, which is guided by 

the enterprise, taking into account market needs, circles 

of  

One can agree with the opinion of N. Kudenko, 

that the definition and understanding of the mission is 

from the MIGA to consider the panorama of the 

enterprise business and evaluate it from the strategic 

side, since it is the mission explains the main goal of 

the enterprise. 
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The entire enterprise depends on the stages of the 

life cycle of the enterprise, in particular, distinguish 

between the objectives of development, the purpose of 

stabilization, objectives of preservation of positions [1]. 

Also, the social, environmental and economic goals are 

singled. Strategic goal specifies at each level of 

management. Marketing goal is subordinated to the 

general purpose of the enterprise. There is a certain 

hierarchy of purposes. 

Some scholars believe that the mission generates 

a hierarchy of goals that must meet certain 

requirements (table 5). 

 Table 5. 

Requirements for marketing purposes 

By L. Balabanova By N. Kudenko 

concreteness hierarchy 

visibility quantitative determination 

reality reality 

quantitative determination compatibility 

logic in setting goals flexibility 

efficiency  

hierarchical principle of construction  

Source: author's development on the basis [3; 6]. 

 

As can be seen from table. 5 Both researchers put 

such joint requirements for goals as a hierarchy, which 

provides for the subordination of the general decisions 

of the mission of the enterprise, and subordinate goals 

subordinate to the goals of functional units; the reality 

of goals, which involves their agreement with the real 

capabilities of the enterprise; Quantitative certainty of 

goals in size and time. In turn, L. Balabanov adds to the 

requirements of concreteness, visibility, which means 

the term for achieving the goal, logic in setting goals, 

efficiency, which is expressed in profitability and 

performance. All this, in her opinion, will help avoid 

strategic planning mistakes. Scientificer N. Kudenko 

complements his requirements complements the 

compatibility or mutual agreement with other goals and 

flexibility of purposes to make certain changes to the 

target orientation of the enterprise. 

Market segment consists of many mutually agreed 

stages and goes into developing a marketing complex. 

In the first stage, the market segmentation factors 

determine. In the scientific literature there are various 

interpretations of this stage. In particular, S. 

Garkavenko defines the factors of segmenting words, 

variables [4]. Scientists N. Chukhraj and L. Moroz are 

considered as principles of segmentation [9]. For 

industrial market, one groups of factors are used, and 

for consumer - others, in particular, for the 

segmentation of the latter use: geographical, 

demographic, socio-economic, behavioral, 

psychological factors (table 6). 

Table 6. 

Factors of segmentation of the consumer market 

№ Segment factors Factor criteria 

1 Geographical 

 

Regional distribution, administrative distribution, population, population 

density, transport network, structure of commercial activity, climatic fea-

tures 

2 Demographic 

 

Age, gender, family size, stage of life cycle of family, race, nationality, re-

ligion 

3 Socioeconomic 

 

Level income, type of activity, education, affiliation to a certain class 

4 Behavioral 

 

Purchase style, expected benefits, consumer status, drive for purchase, de-

gree of attachment, intensity of consumption 

5 Psychological 

 

Lifestyle, type of personality, consumer adaptation to a new product 

Authorary development on the basis [1; 4; 8; 9]. 

 

Classics F. Kotler, G. Armstrong divide the 

principles and signs of segmentation [1]. Some authors 

tend to think that this criteria for market segmentation. 

We support the opinion on market segmentation 

factors. We are in charge that each factor is 

characterized by a set of criteria inherent in Yo Mo. For 

 Choosing segmental factors, you need to go to the 

stage of selection of the method of segmentation. Allo-

cate such methods of segmentation: the method of con-

structing a grid segmentation, grouping method and a 

method of multidimensional statistical analysis. 
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Table 7. 

Methods of segmentation 

Method name Description of the method Remark 

Method of construct-

ing a grid segmenta-

tion 

 

Apply to isolate baseline markets 

and are used at macrosegation 

level, taking into account three 

variables: functions, technology, 

consumers 

The method can not be applied to any markets 

because it is calculated only for segmentation of 

large markets 

Method 

grouping 

Consists of a consistent collection 

of objects into groups on the most 

significant features 

 

The method can not be applied for segmenta-

tion, since it requires a certain number of moni-

toring units of the corresponding number of 

groups that does not allow to determine the real 

segments 

Method of multidi-

mensional statistical 

analysis 

 

Lies in the simultaneous automatic 

classification by multiple features. 

Consumers who have several simi-

lar features combine into one seg-

ment 

The advantage of the method is that simultane-

ously taking into account the criteria of demo-

graphic, socio-economic and psychological fac-

tors 

Source: author's development on the basis [1; 4; 6; 9]. 

 

By choosing a method by which segmentation will 

be carried out directly to segmentation. After comple-

tion, the development of consumer profiles, that is, al-

locate segments for the most important characteristics. 

At the following steps, the segments evaluating how 

much and which segments will serve the enterprise and 

which of the three strategies of the market coverage will 

apply. Applying a mass marketing strategy, ignore the 

differences between consumers, and production, distri-

bution, product promotion passes the same for all con-

sumers at once. The strategy of differentiated market-

ing is aimed at covering several segments of the market 

and the development for each of them a separate mar-

keting complex. According to a concentrated marketing 

strategy, activities focus on one segment with clearly 

pronounced features. All three basic strategies for the 

coverage of the market have their advantages and dis-

advantages (table 8). 

Table 8. 

Market coverage strategy 

Name Benefits Disadvantages 

 

Mass marketing 

 

Provides savings, low level of production, 

storage and transportation. Reduces the 

overall cost of marketing research and 

work with separate goods larger 

The needs of certain market segments re-

main dissatisfied. Not up-hiding the influ-

ence of competitive struggle 

 

 

Differentiated mar-

keting 

 

 

 

Reduces the level of risk, negativity eco-

nomic consequences in the event of non-

segment. Vehicle Market Potential. A sig-

nificant market share that is focused by 

the enterprise within the general market 

 

Leads to an increase in production costs. 

Needs to carry out the addition of market-

ing details, drawing up forecasts, sales 

analysis, advancement of the advance-

ment of the table, management of com-

modity channels 

Concentrated mar-

keting 

Does not require great resources 

 

Accompanied by a high degree of risk 

Accompanied by a high degree of risk 

 

Source: author's development on the basis [3; 5; 8; 9]. 

 

In our opinion, in modern conditions of economic 

development, differentiated marketing is optimal for 

many enterprises, since it allows only profitable seg-

ments and thereby provide financial stability. 

Choosing concrete segments in the market, the 

company must determine how to penetrate them and 

gain competitive advantages. To do this, it is necessary 

to investigate the positions of existing competitors and 

determine its place, that is, position themselves in the 

market. Any product or service of consumers perceive 

as a set of certain properties inherent in them. For un-

derstanding, why consumers are advantageous to the 

product, it is necessary to compare their properties. The 

results of comparisons are presented as a positioning 

scheme, which is applied to the positions of the prod-

ucts of major competitors and are looking for a dissat-

isfied consumer need [9]. The position scheme helps to 

select a certain positioning strategy. After positioning 

it is necessary to develop a marketing complex for the 

target market. 

In accordance with the classical marketing theory, 

the marketing complex may consist of four (4 g), or 

from seven (7 g) elements. The traditional marketing 

complex of four elements (goods, price, distribution, 

promotion channels) for the sphere of services was pro-

posed by M. B. This approach is reflected and sup-

ported by V. Zethamla, K. Greenrool, F. Kotler and M. 

Mc-Donald [1; 2; 8]. They indicate that the main reason 

for the creation of a separate marketing complex for the 

service sphere is the need to demonstrate the consumer 

the highest quality of the service it is going to buy. M. 
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Mc-Donald proposed a factor of "customer service" in-

stead of the factor "Material Arguments". 

Obviously, the structure of the marketing complex 

4 g (product, price, distribution, promotion channels) 

does not allow to fully reflect the modern processes of 

marketing strategy formation, so we consider it appro-

priate to use a marketing complex from 7 g (service, 

price, distribution channels, advancement, process, 

People, material arguments), and elements such as 

"people" and "material arguments" to transform into el-

ements of "personnel" and "customer service". 

Based on the given marketing complex, we will 

formulate the overall policy of its elements (table 9). 

Table 9. 

Elements of marketing complex 

Name of element General politics 

Product / Service Control to extract, modification of goods and refilling services 

Price Pricing for a variety of goods or services and market segments of this sphere 

Distribution Organizations of sale of goods or services through intermediaries 

Promotion Communication with consumers of goods or services through means of commu-

nication 

Personnel Personnel Management as part of the service provision process 

Personnel Formation of processes of creating goods or services and presenting them to the 

consumer 

Customer service Customer service management 

Source: author's development on the basis [1; 2]. 

 

We believe that such a marketing complex is suf-

ficiently balanced for use in various marketing situa-

tions. From the efforts that invests producer of goods or 

services in the marketing complex depends on the fi-

nancial result of its activities. 

The last stage of the formation of a marketing 

strategy involves the development of an annual market-

ing plan, which specifies a specific activity of the en-

terprise in the market. Implementation of marketing is 

to transform marketing plans to marketing events. 

The evaluation of the results includes an assess-

ment of the effectiveness of the measures carried out by 

analyzing changes in the market share, profitability, 

sales and non-economic indicators. 

In particular, the market share is estimated by sales 

volume, in value indicators, in a separate segment, rel-

ative to the leader. Also evaluate the dynamics of the 

brand market share and determine the market share 

based on brand affection. All this may be used by the 

enterprise simultaneously or selectively [4; 9]. 

As for profitability, it is estimated to choose a net 

profit, gross profit, a coefficient of net profit, a gross 

profit coefficient, a profit rate on gross capital. Profita-

bility is also evaluated by products, over the territory 

we, according to market segments, by sales channels, 

in size of orders [4; 9]. 

Sales assessment involves an analysis of sales vol-

umes in natural and monetary terms, the number of 

commodity stocks, commodity stocks in days, dynam-

ics of the cost of orders, the value and number of orders 

received per customer, the ratio of sales costs and sales 

volume [4; 9]. 

The assessment of non-economic indicators in-

clude an analysis of the image of an enterprise, aware-

ness of consumers concerning the brand, consumer sat-

isfaction, the focus of consumers to the brand, the num-

ber of new consumers and lost consumers, the attitude 

of consumers to the brand, etc. [4; 9]. 

At the final stage, an IT system assessment and its 

compliance with the progress of the marketing strategy 

are evaluated. Analyzing the information infrastructure 

of the enterprise are looking for the latest approaches to 

the integration of information technologies in the anal-

ysis and management processes. The purpose of the in-

formation provision is to obtain a processed, aggre-

gated infraction of a ramming on the basis of the col-

lected output data, which should be the basis for 

making managerial decisions in relation to the market-

ing strategy. The achievement of this goal is to solve a 

number of specific tasks, such as the collection of pri-

mary information, its storage, distribution between 

structural subdivisions and employees, preparation for 

processing, processing, providing marketing depart-

ment in recycled form, analysis, directing the direct and 

back links in the its circulation, etc. For modern flows 

of information, an effective solution of these tasks is 

impossible without the use of new information technol-

ogies. 

Conclusions. 

The process of forming a marketing strategy oc-

curs with the help of consistently implemented three 

main stages: market research, marketing strategy devel-

opment and marketing strategy. Effective application 

of marketing instruments in the formation will ensure 

the use of all types of capabilities and resources in the 

implementation of a marketing strategy. Problems of 

implementation of the marketing strategy are quite vol-

umes, so in the following publications, the study of se-

lected topics will be continued. 
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Abstract 

This article analyzes the institution of invalidity of transactions in the legislation of the Russian Federation. 

The importance of this institution of civil law in protecting the legal property rights of citizens is argued. Civil law 

relations related to the nullity of transactions are also considered and existing legislation on nullity transactions, 

problems and ways to solve them are analyzed. Particular attention is paid to the problem of declaring the trans-

action invalid, committed by a capable citizen who, at the time of its execution, could not give a report in his 

actions and direct them. 
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In the modern world, in connection with the devel-

opment of economic relations and the prosperity of 

business, contractual relations are of great relevance. 

So, based on the data of the report on the work of the 

arbitration courts of the constituent entities of the Rus-

sian Federation for 2020, more than 40%1 of disputes 

arising from civil legal relations are statements declar-

ing transactions invalid, which in turn indicates the im-

portance of the chosen topic. Also, I would like to note 

the fact that the problem of invalid transactions has al-

ways been relevant and will remain so for a long time. 

By virtue of the law, two types of invalidity of 

transactions are emphasized, such as disputed and null 

and void transactions. Let's focus on the concept of 

«void transaction». 

So, earlier, in the legislation in force at the time of 

the RSFSR, there was no indication of the contestabil-

ity and nullity of transactions, a general concept was 

applied - the transaction is invalid (Art. 45 of the Civil 

Code of the RSFSR). With the development of the leg-

islative framework in the current legislation, namely in 

the Civil Code of the Russian Federation (hereinafter - 

the Civil Code of the Russian Federation), the legislator 

defined the concept of "nullity" of the transaction and 

"challenge." In accordance with paragraph 1 of article 

166 of the Civil Code of the Russian Federation, the 

transaction is invalid on the grounds established by law, 

by virtue of its recognition by a court (disputed trans-

action) or regardless of such recognition (null and void 

transaction). 

To establish the nullity of the transaction, it is 

enough for the court to establish only one fact of such 

an act. The court invalidates the transaction if it estab-

lishes that it was committed by an incapacitated person 

(Art. 171 of the Civil Code of the Russian Federation) 

[1]. 

Art. 168 of the Civil Code of the Russian Federa-

tion establishes a general basis for invalidating the 

                                                           
1 Summary statistical data on the activities of federal arbitra-

tion courts for 2020//Judicial department of the supreme court 

of the Russian Federation 

transaction, so it can be recognized as such in case of 

non-compliance with the requirements established by 

law or other regulatory act. Among other things, special 

grounds for invalidating them are identified, such as: 

1) committed in violation of their form - primarily 

notarial certificate, and in some cases - simple written 

form (Art. 162 of the Civil Code of the Russian Feder-

ation); 

2) Committed without the permission of the guard-

ianship and guardianship authority (Clause 2 of Art. 37 

of the Civil Code of the Russian Federation); 

3) Violating public order (Art. 169 of the Civil 

Code of the Russian Federation); 

4) Committed by minors (art. 175 of the Civil 

Code of the Russian Federation); 

5) Committed by incapacitated persons (art. 171 

of the Civil Code of the Russian Federation); 

In cases enshrined in the legislation, some transac-

tions that are committed, including in violation of es-

tablished requirements, may be declared invalid, but as 

a general rule, non-compliance with a written form can-

not serve as a basis for recognizing it as such (Art. 162 

of the Civil Code of the Russian Federation). At the 

same time, violation of the requirement of the law on 

notarial certification of the transaction always entails 

its nullity (p.3 Art. 163 of the Civil Code of the Russian 

Federation) [2]. 

In particular, the Civil Code of the Russian Feder-

ation includes non-compliance with the written form: 

 a gift agreement, the subject of which is a 

property right or if by this agreement the giver under-

takes to transfer the gift in the future, that is, later, and 

not simultaneously with the conclusion of the agree-

ment (Art. 572 of the Civil Code of the Russian Feder-

ation); 

 credit agreement (Art. 819 of the Civil Code 

of the Russian Federation); 
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 transactions to secure the performance of an 
obligation, that is, to establish a guarantee, guarantee, 
penalty, pledge, etc. (Art. 329 of the Civil Code of the 
Russian Federation); 

 insurance contract (art. 929, art. 934 of the 
Civil Code of the Russian Federation); 

 bank deposit agreement (Art. 834 of the 
Civil Code of the Russian Federation); 

 agreement on the disposal of intellectual 
property rights (Chapter 75 of the Civil Code of the 
Russian Federation); 

 Commercial concession agreement (Art. 
1227 of the Civil Code of the Russian Federation). 

Nullity of transactions made without the permis-
sion of the guardianship and guardianship authority. 
Certain transactions can be made only with the permis-
sion of the guardianship and guardianship authorities 
(Art. 171, Art. 172, Art. 175, Art. 176 of the Civil Code 
of the Russian Federation). 

In particular, these are transactions made by: 

 a guardian on behalf of a minor or incapaci-
tated person or a guardian over the property of a person 
recognized by the court as missing, if it is a question of 
such actions as: 

- Waiver of property rights of the ward; 
- issuing written obligations on behalf of the ward; 
- Conclusion of agreements subject to notarial cer-

tification and (or) state registration, including agree-
ments on the division or exchange of a residential build-
ing, apartment; 

- Conclusion of contracts for other valuable prop-
erty. 

 With the consent of the parents or guardian 
of a minor or a person restricted by the court in the ca-
pacity to act [3]. 

Parents of a young child do not have the right, 
without the permission of the guardianship and guardi-
anship authority, to make such transactions regarding 
their property rights: conclude contracts subject to no-
tarial certification and (or) state registration, including 
agreements on the division or exchange of a residential 
building, apartment; Issue written obligations on behalf 
of the child; to refuse property rights of the child (Par-
agraph 2 of Art. 37 of the Civil Code of the Russian 
Federation). 

A transaction may be recognized as violating pub-
lic order if it is aimed at the violation of public-law nor-
mative acts of the state, which define the foundations 
of the state system, political system and economic se-
curity of the state (Art’s 168,169 of the Civil Code). 

Unlike the provisions providing that the transac-
tion cannot contradict other regulatory acts (Clause 2 of 
Art. 168 of the Civil Code of the Russian Federation), 
that is, acts regulating private law relations, when a 
transaction is made that violates public order, there is 
primarily a violation of the requirements of acts fixing 
certain elements of public order, which generally does 
not exclude that the requirements of other acts regulat-
ing private law relations are simultaneously violated. 

Therefore, any actions that take the form of trans-
actions and violate the public order (basis of law and 
order) of the state are antisocial, that is, antisocial, 
aimed at achieving the goal, contrary to the interests of 
society and the state (Art. 169 of the Civil Code of the 

Russian Federation). In this regard, the term "public 
policy" should be understood as an evaluation criterion, 
the elements of which are enshrined in the public legal 
instruments of the state, which determine the founda-
tions of the state system, political system and economic 
security of the country. 

Thus, legal protection is not granted to any rights 
or interests that could arise from an action that violates 
public order (Art. 10 of the Civil Code of the Russian 
Federation) [4]. 

The direction of a transaction that violates public 
order is determined by establishing the purpose of the 
relevant expression of will at the time of its implemen-
tation (art. 169 of the Civil Code). When considering 
this category of cases, the court must establish what ex-
actly was the violation of public order, the purpose of 
the transaction and which of the sides of the transaction 
had the intention to achieve this goal. That is, to classify 
the transaction as violating public order, it is enough for 
the person who made the transaction to establish a goal 
regarding the occurrence of unlawful consequences al-
ready at the stage of concluding the contract, and not its 
implementation (Art. 166 of the Civil Code of the Rus-
sian Federation). 

Do not ignore such features of the consequences 
of the invalidity of transactions contrary to public pol-
icy that were committed for the purpose of alienating 
stolen property; transactions that violate the legal re-
gime of objects of civil law withdrawn from circulation 
or limited in circulation (Art. 129 of the Civil Code of 
the Russian Federation), and the like [5]. 

Therefore, these cases should be equated with 
those where a person cannot be returned everything that 
she has transferred in an invalid transaction. In this 
case, the consequences provided for by public law oc-
cur, namely, confiscation of property as a punishment 
for a crime (Art. 233 of the Civil Code of the Russian 
Federation), for example, theft of property that was al-
ienated under the transaction, which contradicts public 
policy. 

Based on the fact that a null and void transaction 
is an unlawful legal action (Art. 166 of the Civil Code 
of the Russian Federation), the content of any transac-
tion should first of all be legal, since our society devel-
ops according to the principles of the rule of law. 
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История развития и модернизации науки граж-

данского права и законодательства устанавливали 

множество разных способов приобретения права 

собственности. Со временем число применяемых 

способов подвергалось изменениям, при этом одни 

приобретали большее значение, а другие исчезали 

совсем [1, с. 145]. Связано это с тем, что в каждую 

эпоху времени менялись формы собственности, 

что, в свою очередь также сказывалось и на праве 

приобретения собственности. Несомненно, влия-

ние также оказывала политическая ситуация, что 

проявлялось в смене форм и видов собственности. 

Анализируя первоисточники данной темы, отме-

тим, что еще жители Древнего Рима во всем разно-

образии форм возникновения права собственности, 

распознавали два самостоятельных, но тесно свя-

занных момента - способ приобретения права соб-

ственности и титул приобретения [2, с. 179]. С 

точки зрения первоисточника права, под основа-

нием права подразумевались лишь факты из юрис-

пруденции, которые содержали в себе обязатель-

ственное право, а способ приобретения права соб-

ственности представлял собой юридические факты, 

с которыми связано приобретение права собствен-

ности [3, с. 171]. Учитывая то, что во все времена 

все институты наук развивались согласно потреб-

ность общества, соответственно, необходима все-

сторонняя разработка теоретических и практиче-

ских вопросов, связанных, в основном, с приобре-

тением права собственности. Очевидно, что 

история вносила свои коррективы в данную сферу. 

Если рассматривать Россию, то наибольшие изме-

нения, которые модернизируются по сей день про-

изошли во времена перестройки и после нее. Год за 

год, несмотря на уже богатую правовую практику, 

возникают проблемные вопросы. В литературе су-

ществует множество трактовок касаемо различий 

оснований и способов приобретения права соб-

ственности. 

Как правило, основанием приобретения в соб-

ственность выступают факты юридического содер-

жания, которые согласно законодательным матери-

алам влекут к появлению права на имущество. Что 

касается способов приобретения прав на имуще-

ство, то их определяют неодинаково. 

Во-первых, с точки зрения отношений в рам-

ках права, возникновение которых связано с кон-

кретными юридическими фактами. Во-вторых, как 

настоящие действия, связанные с появлением права 

на собственность в рамках конкретного права. В-

третьих, целенаправленные правомерные действия 

на приобретение частной собственности. В-четвер-

тых, подразумевается фиксирование норм права 

идеальных моделей, которые представляют собой 

юридические факты и их хронологию, этапы вступ-

ления в права на собственность. 

Так, И.В.Спасибо-Фатеева, утверждает, что 

правильнее говорить о получении права собствен-

ности, не затрагивая вопросов способов достиже-

ния этого права. В этом аспекте вернее будет углу-

биться в вопрос о видах основания ее получения. 

Тем временем, Ю.К.Толстой полагает, что право 

собственности можно отнести к разряду субъектив-

ных прав, которые могут появиться только при су-

ществовании конкретного юридического факта или 

их набора. Все эти факты касаются причин появле-

ния права на собственность [3, с. 171]. 

Собственность традиционно выступает од-

ним из центральных институтов гражданского 

права. При этом во все времена остро обсуждался 

вопрос отношений собственности в целом и приоб-

ретения права собственности в частности. 

Вполне обосновывающая формулировка ст. 

328 ГК РФ, в которой отсутствует исчерпывающий 

перечень способов и оснований возникновения 
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права собственности. То есть, помимо списка осно-

ваний приобретения права собственности в главе 24 

ГК РФ, в других статьях, возможны другие способы 

приобретения права собственности, главное усло-

вие, чтобы они были не запрещены законом. 

Рассмотрим утверждение Д. И. Мейера, кото-

рый, в свою очередь, сосредоточивает свое внима-

ние на различиях договора как юридического 

факта, что не влечет за собой возникновения права 

собственности (например, при купле-продаже), и 

того юридического факта, с которым связывается 

момент. Исследователь считал, что купля-продажа, 

отнюдь не является способом приобретением права 

собственности, ввиду того, что, заключив договор, 

покупатель еще не вправе считать себя собственни-

ком предмета договора. Соответственно, такие рас-

суждения доказывают необходимость наличия за-

конного основания для перехода права собственно-

сти на предмет договора, и способ передачи этой 

вещи, которым является сам факт этого предания. 

Соответственно, сделка как юридический факт яв-

ляется не только основанием приобретения права 

собственности, но и основанием передачи. Хотя, с 

другой стороны, это разные сделки: в первом слу-

чае договор (купля-продажа) выступает основа-

нием приобретения права, а во втором случае – 

факт передачи.  

Возможно предположить, что такое расшиф-

ровывание оснований и способов права приобрете-

ния достоверное, тем более, что оно основывается 

на римском праве, которым под основанием права 

приобретения понимали юридические факты, с ко-

торыми связывается возникновение только обяза-

тельственного права, а под способом права приоб-

ретения представляет собой такие юридические 

ф акты, с которыми связывается приобретение 

права собственности [3, с. 171]. 

По мнению Л. В. Санникова, при заключении 

договора купли-продажи происходит не фактиче-

ский переход права, а лишь иллюзия, так как стано-

вится возможным требовать передачу вещи. И 

только когда вещь официальна передана, тогда воз-

можно считать право собственности реализован-

ным [4, с. 72-73]. Также важно понимать, что при 

некоторых ситуациях, например, при приобретении 

права собственности в отношении транспортного 

средства договор купли-продажи не имеет весомую 

силу, ввиду того что оно выступает лишь основа-

нием приобретения, но не является основанием для 

приобретения права собственности.  

На наш взгляд, рассматривая терминологию 

понятий «основания возникновения права соб-

ственности» и «способы возникновения права соб-

ственности», можно растворить посредством тер-

минов «субъективное право» и «фактический со-

став». При том, субъективное право 

обусловливается как обеспеченная законом мера 

возможного по ведения гражданина или организа-

ции, направленная н, а достижение целей, связан-

ных с удовлетворением их интересов [5, с. 119]. В 

то время как, юридический (фактический) состав 

обусловливается как система юридических фактов, 

сплочённых между собой таким образом, что пра-

вовые последствия наступают только при наличии 

всех элементов этой совокупности. 

Таким образом, внимая определение вышеупо-

мянутых понятий, установим способ возникнове-

ния права собственности как предусмотрено зако-

ном субъективного права, при осуществлении кото-

рого у субъекта возникает право собственности на 

предмет договора для удовлетворения своих инте-

ресов. Важно отметить, что именно субъективное 

право представляется предпосылкой зарождения 

права собственности и свидетельствует о том, в ре-

зультате чего оно наступает. При этом, субъект 

вправе сам решить, применить ему данную возмож-

ность или нет. 

Ввиду того, что для возникновения права соб-

ственности должны произойти какие-либо обстоя-

тельства, важно отметить, что основание возникно-

вения права собственности необходимо опреде-

лить, как юридический (фактический) состав, 

целью реализации которого является возникнове-

ние права собственности, а конечным этапом - пе-

редача предмета договора. 

Как правило, право собственности у того, кто 

приобретает ту или иную вещь, возникает с мо-

мента передачи имущества, если иное не установ-

лено договором или законом, потому крайне важно 

при решении вопроса о возникновении права соб-

ственности учитывать не только передачи имуще-

ства, но и этот факт, так как с этого момента и воз-

никает право на предмет договора. 

С давних времен начинаются попытки диффе-

ренцировать способы правовых наследий, и рим-

ляне были первыми, кто попытались реализовать 

это. Именно римское право стало первоисточником 

дифференциации способов получения права на соб-

ственность, которые теперь делятся на первона-

чальные и производные. Рассмотрим вкратце каж-

дый из этих видов источников. 

В соответствии с римским правом первона-

чальный способ заключается в том, что право соб-

ственности возникает независимо от наличия 

предыдущего права на вещь. К таким относятся 

следующие виды первоначального приобретения: 

 переработка вещи, то есть переделыва-

ние одной вещи в другую с иными функциями; 

 объединение одних вещей с другими, в 

процессе чего теряется возможность определить 

какая вещь поглотила другую; 

 приобретательская давность, что озна-

чает переход права собственности человеку, кото-

рый на протяжении достаточно долгого времени 

реализовывал право собственности на эту вещь. 

В дальнейшем, с эволюцией гражданского обо-

рота стало возможно внедрение производных спо-

собов, по условиям которых взаимное согласие яв-

ляется основанием передачи права собственности 

от одного лица к другому. При этом, в отличие от 

первоначального способа, производные способы 

базируются на праве предыдущего владельца. В 

данном случае применяется конструкция «переход 

права собственности». Главным титулом производ-
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ного способа был договор между тем, кто отчуж-

дает и приобретателем вещи. Такими способами 

выступали: 

 договор купли-продажи; 

 заем; 

  дарение; 

  мена. 

 Также к данному виду можно отнести и пере-

ход права собственности в порядке наследования. 

 Таким образом, на сегодняшний день вопрос 

совершенствования правовой системы в разрезе 

приобретения права собственности довольно остро 

обсуждается и выводится на первый план, как один 

из наиболее важных. Установлено, что по боль-

шому счету касаемо российской истории развития 

данного направления, проблемы в этой сфере стали 

возникать по большей части после перестройки, ко-

гда начались массовые приватизации и переход гос-

ударственной собственности к частным лицам. 

Кроме того, из-за существующих пробелов на зако-

нодательном уровне, возникает множество спор-

ных вопросов, что ведет к дополнительным времен-

ным и материальным затратам, связанным с дан-

ным фактом. На основании анализа история 

развития науки гражданского права, отметим, что в 

юриспруденции существует множество убеждений, 

которые по большому счету разделились на тех, кто 

придерживается мнения римских юристов и рас-

сматривают способ приобретения права собствен-

ности и основание приобретения права собственно-

сти. К тому же, развитие законодательства и анализ 

наиболее проблемных вопросов позволит укоро-

тить сроки рассмотрения многих вопросов, возник-

ших по причине несовершенства правовой сферы, 

и в целом недопущения их возникновения. 
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Обеспечение прав человека – важное направ-

ление законодательства в настоящее время. Со-

гласно ст.2 Конституции РФ человек, его права и 

свободы являются высшей ценностью, а признание, 

соблюдение и защита прав и свобод человека и 

гражданина – обязанностью государства1. Речь 

идет о таких правах, которые Гражданский кодекс 
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РФ закрепляет в качестве личных неимуществен-

ных прав, так как их осуществление не связано с 

приобретением, переходом и прекращением права 

собственности. Объектами таких прав в соответ-

ствии с ГК РФ являются нематериальные блага2. 

Большинство из них обозначено в Европейской 

конвенции по правам человека3.  

ГК РФ закрепляет нематериальные блага как 

объекты гражданских прав в ст.150. Законодатель 

относит к этим благам жизнь и здоровье, честь и 

доброе имя, непосредственно имя гражданина, ав-

торство, неприкосновенность жилища и частной 

жизни, свободу передвижения, личную и семейную 

тайну и другие блага, принадлежащие человеку от 

рождения или в силу закона. Необходимо пояснить, 

что список не является закрытым.  

Особенностями нематериальных благ как объ-

ектов гражданского права являются, во-первых, от-

сутствие экономического содержания, а во-вторых, 

неотчуждаемость таких благ от носителя. След-

ствием неотчуждаемости является непередавае-

мость данных благ. Необходимо уточнить, что за-

щита прав на нематериальные блага может осу-

ществляться иными лицами, например, 

наследниками лица, но их защита не предполагает 

перехода права собственности на такие объекты. 

Что касается юридических лиц, в силу их пра-

вовой природы возникают такие нематериальные 

блага, как деловая репутация, товарный знак и иные 

объекты. Особенности защиты нематериальных 

благ юридических лиц указаны в п.11 ст.152 ГК РФ. 

Защита нематериальных благ может произво-

дится путем опровержения сведений, порочащих 

репутацию гражданина или юридического лица, ре-

ституции (то есть восстановления положения, су-

ществовавшего до нарушения права) и других спо-

собов, описанных в ст.152 и ст.1251 ГК РФ4. Вы-

плата компенсации морального вреда может 

осуществляться физическим лицам. Юридические 

лица в соответствии с Определением Конституци-

онного Суда РФ от 04.12.2003 N 508-О имеют право 

предъявлять требования о компенсации убытков, в 

том числе нематериальных, причиненных умале-

нием деловой репутации, или нематериального 

вреда, имеющего свое собственное содержание (от-

личное от содержания морального вреда, причи-

ненного гражданину)5. 

Таким образом, нематериальные блага явля-

ются важной категорией объектов гражданских 

прав. Такие блага обладают некоторыми особенно-

стями, например, отсутствием экономического со-

держания и т.д. Перечень нематериальных благ, 

обозначенный законодателем в ст.150 ГК РФ, не яв-

ляется закрытым. Механизм защиты таких благ для 

физических и юридических лиц отличается. 

 
1Конституция Российской Федерации (принята 

всенародным голосованием 12.12.1993) // Собрание 

законодательства РФ, 01.07.2020, N 31, ст. 4398. 
2Гражданский кодекс Российской Федерации 

(часть первая) от 30.11.1994 N 51-ФЗ (ред. от 

09.03.2021) // Собрание законодательства РФ. - 

29.01.1996. - № 5. - ст.150, ст.152. 
3Конвенция о защите прав человека и основ-

ных свобод от 04.11.1950 (с изм. от 13.05.2004) // 

СПС КонсультантПлюс // 
4Гражданский кодекс Российской Федерации. 

Часть четвертая: Федеральный закон от 18.12.2006 

№ 230-ФЗ // Собрание законодательства РФ. 2006. 

№ 52 (Часть 1). – ст.1251. 
5Определение Конституционного Суда РФ от 

04.12.2003 N 508-О «Об отказе в принятии к рас-

смотрению жалобы гражданина Шлафмана Влади-

мира Аркадьевича на нарушение его конституцион-

ных прав пунктом 7 статьи 152 Гражданского ко-

декса Российской Федерации» 
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Анотація 

Наукова стаття присвячена висвітленню правової основи надання публічної послуги у сфері міграції 

та громадянства (наприкладі паспорту громадянина України для виїзду за кордон). Висвітлюється пи-

тання процедура, зокрема і вартість оплати, за отримання публічної послуги у вигляді паспорту грома-

дянина України для виїзду за кордон. Необхідно правове регулювання надання публічних послуг в сфері 

міграції та громадянства удосконалювати в двох основних напрямках: всі розміри плати за найбільш по-

ширені адміністративні послуги мають визначатися виключно у законах, і жодним чином не у підзаконних 

актах; розробити та прийняти закон «Про адміністративний збір», у якому має бути уніфіковано назву 
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плати за адміністративні послуги; визначити чіткі та єдині розміри адміністративних зборів для всіх 

видів публічних послуг. 

Abstract 

The scientific article is devoted to the coverage of the legal basis for the provision of public services in the 

field of migration and citizenship (for example, a passport of a citizen of Ukraine for travel abroad). The issue 

of the procedure, in particular the cost of payment for obtaining a public service in the form of a passport of a 

citizen of Ukraine for travel abroad, is covered. It is necessary to improve the legal regulation of the provision 

of public services in the field of migration and citizenship in two main areas: all fees for the most common 

administrative services should be determined exclusively in laws, and in no way in bylaws; develop and adopt a 

law "On Administrative Fees", which should unify the name of the fee for administrative services; define clear 

and uniform amounts of administrative fees for all types of public services. 

 

Ключові слова: громадянство, закордонний паспорт, міграція, оплата, послуга, публічна послуга. 
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У вітчизняній адміністративно-правовій науці 

прийняття адміністративних актів розглядалася і 

досі розглядається переважно у структурі так зва-

ного «адміністративного процесу» – як його час-

тина або вид. Власне, категорія «адміністративний 

процес» ще з радянських часів мала вагоме методо-

логічне значення у науці адміністративного права і 

досі належить до числа актуальних. Тому деталь-

ному аналізу процедури прийняття адміністратив-

них актів має передувати з’ясування змісту поняття 

«адміністративний процес» та його структури, а та-

кож його співвідношення з категорією «адміністра-

тивна процедура (процедури)». Це дозволить чіт-

кіше окреслити зв’язок прийняття адміністратив-

них актів з іншими формами публічного 

управління, визначити його місце в адміністратив-

ному праві та засади правового регулювання проце-

дури прийняття адміністративних актів. 

Нині, завдяки науковим працям: В.Б. Авер'я-

нова, К.К. Афанасьєва Ю.П. Битяка, І.В. Дроздова, 

В.М. Гаращука, І.П. Голоснічeнка, С.В. Ківалов, 

І.Б. Коліушка, А.Т. Комзюка, О.В. Кузьменко, Є.О. 

Легези, М.Б. Острах, Г.М. Писаренко, В.П. Тимо-

щука та інших науковців, досліджено ряд особли-

востей діяльності органів публічної влади з надання 

адміністративних (управлінських) послуг насе-

ленню. Але у наукових дослідженнях питання про-

цедури, зокрема і оплати, надання адміністратив-

них послуг у сфері громадянства, імміграції та ре-

єстрації фізичних осіб не вивчались. 

Метою даної статті є розкрити правове регу-

лювання процедури оплати за отримання адмініст-

ративних послуг у сфері громадянства, імміграції 

та реєстрації фізичних осіб.  

В Україні досі немає законодавчого акту, який 

би належно врегульовував питання оплати адмініс-

тративних послуг, зокрема і у сфері громадянства, 

імміграції та реєстрації фізичних осіб . Через це ук-

раїнці часто не знають наперед, скільки їм потрібно 

платити за ту, чи іншу адміністративну послугу. 

Для того, щоб визначити повну суму за отри-

мання потрібного від держави документу, або ж за 

певну реєстраційну дію, майже завжди потрібно чи-

то вичитувати безліч нормативних актів, чи-то ви-

шукувати розмір плати на різних веб-сайтах влад-

них органів. 

Крім того, з людей часто беруть гроші і за ті 

дії, надання яких має бути взагалі безоплатним, на-

приклад, надання бланків документів, консульта-

ційної допомоги тощо. 

Тобто фактична плата за послуги часто є зна-

чно вищою за встановлену законодавством. Напри-

клад, за закордонні паспорти українці значно пере-

плачують. Адже є Декрет Кабміну про державне 

мито, де чітко визначена ця послуга та розмір 

плати за її надання – 170 грн [1]. 
Даний Декрет має силу закону, а тому, має 

бути єдиним актом, згідно якого громадяни мають 

платити за отримання закордонного паспорту – ін-

ших законів, де б визначалась ще якась плата за дані 

документи немає. 

Це підтвердив і Верховний Суд у своїй Поста-

нові від 3 грудня 2013 року № 21-416а13 [2]. 

Однак, у відділення Міграційної служби 

(ДМС) за 170 гривень паспорт собі ви не замовите. 

Кабінет Міністрів ще за давніх часів «потурбува-

вся», щоб з громадян можна було витягнути значно 

більше коштів, наприймавши постанов з додатко-

вими платежами. 

Звичайно, вони не підлягають застосуванню, 

оскільки мають нижчу юридичну силу та визнані 

незастосовними Верховним Судом. Однак чинов-

ників це зовсім не цікавить. 

Таким чином, у Державна міграційна слу-

жба України сьогодні вимагають сплатити: за-

конні 170 грн. державного мита за видачу паспорта 

для виїзду за кордон; 87,15 грн. за "послуги" з офо-

рмлення та видачі паспорта для виїзду за кордон; 

304,32 грн. за бланк паспорту з біометричним 

чіпом, або ж 238, 32 грн. за бланк паспорту без біо-

метричного чіпу тощо [3]. 

Виникає питання: якщо держмито у розмірі 

170 грн. справляється за «видачу» закордонного 

паспорту, то що це за платіж у розмірі 87,15 грн. 

за «оформлення та видачу» цього ж документу, 

згідно п. 4 порядку надання підрозділами Мініс-

терства внутрішніх справ, Національної поліції та 

Державної міграційної служби платних, затвердже-

ного Постановою Кабінетом Міністрів України від 

26 жовтня 2011 р. № 1098 «Деякі питання надання 

підрозділами Міністерства внутрішніх справ, Наці-

ональної поліції та Державної міграційної служби 

платних послу» [4]. 

http://www.scourt.gov.ua/clients/vsu/vsu.nsf/%28documents%29/7FD15F6B33C36FCCC2257C4B0049C997
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Ще не зрозуміло є додаткова оплата за отри-

мання паспорта паспорту громадянина України для 

виїзду за кордон у вигляді 87,15 грн затвердженого 

Постановою Кабінетом Міністрів України від 4 че-

рвня 2007 р. № 795 «Про затвердження переліку 

платних послуг, які надаються підрозділами Мініс-

терства внутрішніх справ, Національної поліції та 

Державної міграційної служби, і розміру плати за їх 

надання» [6]. 

Проте, хотілося би зазначити, що це ще не 

останній додатковий платіж за отримання даного 

виду послуг. Так, для того, щоб залишити чинний 

закордонний паспорт, у додаток до нового, необхі-

дно ще додатково сплачувати 60,17 грн. Тобто за 

те, щоб зберегти документ, який досі чинний, та за 

який державі було сплачено власні кошти – необхі-

дно знову доплачувати. 

У схемі додаткових оплат з громадян щодо 

отримання адміністративної послуги так званих 

«закордонних паспортів» є державне підприємство 

«Документ», яке працює у приміщеннях ДМС, хоча 

його діяльність є незаконною відповідно до Закону 

«Про адміністративні послуги» [5]. 

Так, надавши якусь консультацію, бланк чи 

інші «послуги» у ході звернення за закордонними 

паспортами, працівники ДП «Документ» пред’яв-

ляли людям платежі, не повідомляючи, що вони не-

обов’язкові. Відвідувачі, які цього не знали, спла-

чували ще й ці суми. 

Однак варто відзначити, що на сьогодні ДМС 

вже ухвалила рішення прибрати представників цієї 

структури принаймні із своїх приміщень. 

Та «Документ» досі існує. Офіси «Паспортний 

Сервіс» від ДП «Документ» продовжують функціо-

нувати у найбільших містах України, заманюючи 

громадян елементарним комфортом, за який треба 

доплачувати додаткові 350 гривень при замов-

ленні паспорту [3]. На наш погляд, такий ком-

форт держава має забезпечувати без додаткових 

оплат з фізичних осіб. 

Як вірно зазначає експерт Центру політико-

правових реформ Євген Школьний, що державна 

політика у даній сфері відносин потребує змін. Так, 

що сума у розмірі 170 гривень і не покриває по-

вною мірою усі затрати на оформлення та виго-

товлення закордонних, тим паче біометричних 

паспортів. Але державі краще підвищити єди-

ний розмір плати за цей вид документу, аніж ви-

гадувати додаткові незаконні платежі [9]. Для 

прикладу, вартість закордонного паспорту у деяких 

країнах ЄС навіть дешевша, ніж фактична вар-

тість в Україні. Зокрема, в Іспанії закордонний па-

спорт коштує 25, 69 € [8], у Чехії – 22, 18€ (600 

CZK) [8]. 

Висновки.  

Таким чином, необхідно правове регулювання 

в зазначеній сфері удосконалювати в двох основних 

напрямках: всі розміри плати за найбільш поширені 

адміністративні послуги мають визначатися виклю-

чно у законах, і жодним чином не у підзаконних ак-

тах; розробити та прийняти закон «Про адміністра-

тивний збір», у якому має бути уніфіковано назву 

плати за адміністративні послуги; визначити чіткі 

та єдині розміри адміністративних зборів для всіх 

видів адміністративних послуг. 
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Проблема распространения наркотиков сего-

дня является фактором, который создает реальную 

угрозу для жизнедеятельности национальных об-

ществ и органов власти, суверенитета государств и 

демократичности политических институтов, ста-

бильности финансово-экономических и политиче-

ских систем, как на национальном, так и на между-

народном уровнях. В течение последних лет в Ка-

захстане наблюдается устойчивая тенденция к 

дальнейшему обострению проблем, связанных с не-

законным оборотом наркотических средств, психо-

тропных веществ и прекурсоров, что создает непо-

средственную угрозу генофонду нации, обеспече-

нию правопорядка, национальной безопасности 

страны. По данным ООН, Казахстан находится в 

числе первых 50 из 93 стран мира с высокой смерт-

ностью от наркотиков. Ежегодно на территории 

республики изымается до 40 тонн различных 

наркотических средств[1]. 

Неурегулированность многих правовых во-

просов функционирования механизма противодей-

ствия наркомании и наркобизнесу, насущная по-

требность в формировании эффективной модели 

координации действий правоохранительных и дру-

гих органов власти, участвующих в этом деле, от-

сутствие монографических исследований и един-

ства научных взглядов относительно затронутой 

проблематики обусловливают актуальность темы 

данного исследования, как в научном, так и в прак-

тическом отношении. 

Многолетняя мировая практика убедительно 

свидетельствует: для государства экономичнее за-

ниматься профилактикой, чем преодолевать по-

следствия употребления наркотиков, психотроп-

ных средств и прекурсоров, выделяя значительные 

средства и концентрируя усилия на борьбе с их не-

законным оборотом, в разработке научных методик 

лечения и реабилитации наркозависимых. То есть, 

это требует создания в обществе единой комплекс-

ной системы профилактики, которая осуществля-

ется на разных уровнях с привлечением не только 

субъектов реализации государственной политики 

противодействия и предотвращения наркомании, 

но и различных институтов, всех слоев населения. 

В современных условиях в мире и непосред-

ственно в Казахстане в основном применяется ме-

дицинская модель профилактики, основу которой 

составляют меры, призванные способствовать пре-

дупреждению развития заболеваний в сочетании с 

осуществлением борьбы относительно чрезмер-

ного употребления табака, алкоголя, наркотиче-

ских и других психоактивных веществ, что явля-

ется вредным для здоровья. 

Однако, в зарубежной практике широкое внед-

рение также приобретают и специально разрабо-

танные программы, к которым привлекаются не 

только дети, но и родители, семьи. Рассмотрим их в 

порядке направленности на различные возрастные 

группы детей. 

Например, программа «Укрепление семей» 

(США) является выборочной профилактической 

многокомпонентной программой, ориентирован-

ной на семью [2]. Результатом ее реализации 

должно стать обеспечение безопасности детей в 

возрасте от 6 до 10 лет от пагубного влияния лиц, 
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являющихся наркозависимыми. Программа была 

начата как попытка: оказание действенной помощи 

родителям, которые являются потребителями 

наркотиков; укрепление родительских навыков и 

снижение факторов риска влияния на детей. Ее пре-

имуществом является адаптация к культурным осо-

бенностям. По оценке независимых экспертов про-

грамма была признана действенной в осуществле-

нии мероприятий и полученных результатов при ее 

внедрении в афроамериканских, испанских семьях 

и среди жителей островов в Тихом Океане и в Азии. 

Программа «Укрепление семей» включает сле-

дующие составляющие: тренинг родителей, тре-

нинг умений детей и тренинг семейных навыков и 

умений. В течение 14 еженедельных занятий сна-

чала родители и дети имеют отдельные занятия. За-

тем они собираются вместе на тренинг по развитию 

семейных способностей и возможностей. В завер-

шение тренинга семьи имеют общий ужин, про-

смотр фильм или развлечения. 

Так, для учащихся 1 - 6 классов в США дей-

ствуют школьные воспитательные программы. 

Например, сиэтлский проект социального развития 

имеет целью усиление защитных факторов путем 

внедрения интерактивных учебных стратегий и 

комбинированного обучения. Это происходит за 

счет объяснений учителями факторов уменьшения 

риска совершения негативных поступков и упо-

требления наркотиков. Указанный проект помогает 

учащимся в формировании навыков, побуждает к 

поиску возможностей и предусматривает ряд поощ-

рений в процессе социально-полезного вовлечения 

детей в школьные и семейных мероприятий, укреп-

ление связей со школой и семьей, а также утвержде-

ние норм, предусматривающих отказ от наркоти-

ков. В частности, родителям по мере перевода де-

тей из класса в класс, предлагается присоединиться 

к тренингового курса «Как помочь вашему ребенку 

успевать в школе», программы тренинга навыков 

ведения семейных дел «Общайтесь с ними, когда 

они в хорошем настроении», программы «Подгото-

вимся к годам без наркотиков» [3]. 

В Швеции профилактика наркомании начина-

ется со школы, хотя специального предмета там 

нет. Учителя должны в обязательном порядке сооб-

щить в социальную службу о любых симптомах, 

свидетельствующих об употреблении подростком 

наркотиков или же по изменениям в его поведе-

нии.Для патрулирования ночных улиц создана осо-

бая «молодежная полиция», которая имеет право 

применять к молодым людям из подозрительной 

компании требование прохождения соответствую-

щего тестирования.Профилактическая деятель-

ность происходит в органическом сочетании с нака-

занием. При наличии наркотиков в крови нужно 

оплатить штраф. Молодежная полиция имеет право 

проверить квартиру, если имеет подозрения или по-

лучены сигналы о том, что там осуществляется тор-

говля или потребление наркотиков[4]. 

Что касается отечественного опыта, то анализ 

осуществления разъяснительной и информаци-

онно-просветительской деятельности в Казахстане 

показал, что она включает: 

- пропаганда здорового образа жизни, проведе-

ние физкультурно-оздоровительной работы, борьба 

с негативными проявлениями в молодежной среде, 

формирование жизненных навыков с целью умень-

шения уязвимости к инфицированию ВИЧ в учеб-

ных и внешкольных заведениях, на предприятиях и 

учреждениях; 

- внедрение различных целевых программ для 

повышения уровня осведомленности в проблеме 

ВИЧ-СПИД и обеспечения доступа к ним; 

- осуществление активной профилактической 

работы с уязвимыми группами: внедрение метода 

заместительной терапии с целью уменьшения риска 

инфицирования среди ПИН, расширения практики 

применения таких методов, как «социальная работа 

на улице», «равный - равному»; 

- создание условий для предоставления кон-

сультационных услуг для уменьшения риска уязви-

мости к инфицированию ВИЧ и предупреждения 

дискриминационных проявлений в отношении 

ВИЧ-инфицированных в различных сферах соци-

ального взаимодействия и тому подобное. 

Следует отметить, что после проведения акций 

по информационно - просветительской работе и 

распространения печатной продукции по тематике 

увеличивается количество добровольно обследо-

ванных на ВИЧ-инфекцию лиц. И это является од-

ним из убедительных аргументов в пользу того, что 

эффективная реализация профилактических, лечеб-

ных и организационных мероприятий представля-

ется возможной при условии наличия тесного взаи-

модействия как государственных, так и негосудар-

ственных организаций.Следует отметить, что на 

сегодня создано немалое количество интернет - ре-

сурсов, которые содержат информационно-разъяс-

нительные и просветительские материалы.  

Таким образом, подытоживая, должны отме-

тить, что в Казахстане создана достаточно прочная 

основа по осуществлению профилактики и борьбы 

с распространением наркомании. Для их реализа-

ции привлекаются человеческие и финансовые ре-

сурсы, есть соответствующее информационное и 

организационно - правовое обеспечение.Однако, 

профилактическая деятельность с наркозависи-

мыми лицами в регионах не имеет системного и 

унифицированного характера, а также целевого 

правового сопровождения, что негативно влияет на 

уровень наркомании в стране в целом. В РК не про-

водится исследований, отражающих актуальную 

ситуацию с употреблением наркотиков 

Из указанных причин нормативно-правовое 

обеспечение данной сферы требует дальнейшего 

совершенствования, а именно разработки стандар-

тов и системы профилактических мер по их реали-

зации в отношении лиц, имеющих психические и 

поведенческие расстройства вследствие употребле-

ния психоактивных веществ [5]. 

В этой связи считаем, считаем, что противо-

действие наркопреступности на внутреннем рынке 

нашего государства должно базироваться на стра-

тегии уменьшения незаконного предложения 

наркотических и психотропных веществ. Ряд мер 
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по предотвращению, которые должны быть при-

няты, состоит из двух векторов и предусматривают 

как совершенствование системы контроля, разра-

ботки и внедрения соответствующих механизмов за 

легальным оборотом наркотиков (что призвано 

способствовать их недопущению в уголовный 

рынка), так и применение превентивных мер дея-

тельность противодействия ввоза контрабанды, 

прекращению нелегального производства наркосо-

держащих препаратов, уничтожения новых техно-

логий их усовершенствования, а также транспорти-

ровки, что в совокупности приведет к значитель-

ному уменьшению количества распространения 

наркотиков на территории государства. 

Изучение зарубежной и отечественной прак-

тики реализации государственной политики проти-

водействия и предотвращения наркомании убеди-

тельно свидетельствует, что на общегосударствен-

ном, региональном и местном уровнях следует 

позаботиться о создании оптимальной модели со-

трудничества. Это вызвано тем, что несогласован-

ность и бессистемность, разрозненность мер преду-

предительной деятельности обусловливает суще-

ственное снижение их эффективности, приводит к 

получению результатов и последствий, которые по-

казывают недостижимость сформулированных це-

лей. Соответственно, это побуждает к необходимо-

сти создания национальной системы предупрежде-

ния наркотизма, в которой найдут отражение 

лучшие образцы положительного отечественного и 

международного опыта. В то же время, по прису-

щим ей основным характеристикам (идеологией, 

политикой, ценностными и социальными ориенти-

рами, нормативно-правовой основой), принципами 

является качественно новой. 

В связи с этим возникает необходимость в раз-

работке и принятии на общегосударственном 

уровне Стратегии, Концепции (практическая реа-

лизация которых находит отражение в конкретных 

мероприятиях программ по предотвращению и про-

тиводействию наркомании на региональном и мест-

ном уровнях), как основополагающих документов, 

определяющих приоритетные направления дея-

тельности и заботу о подрастающем поколении. 

Ведь наличие четкой стратегии развития системы 

противодействия и предотвращения наркомании, в 

основу которой заложено признание и понимание 

того, что государственная политика в этой сфере 

является приоритетной, необходимым условием 

национального развития и национальной безопас-

ности. 

Именно стратегия будет способствовать коор-

динации усилий всех заинтересованных субъектов 

реализации государственной политики, в первую 

очередь - органов публичной власти на выполнение 

ее мероприятий, сохранению нации и предоставле-

нию государственных гарантий относительно при-

оритетности направлений ее развития. Ведь реали-

зация ее направлений является предметом ведения 

профильных министерств, органов публичной вла-

сти регионального и местного уровней, территори-

альных подразделений, всех субъектов, определен-

ных ответственными за выполнение намеченных 

мероприятий. 

Предлагаемая Стратегия должна предусматри-

вать мероприятия по образованию населения и ин-

формированию, раннему вмешательству и предо-

ставлению консультаций, лечению и реабилитации, 

которые в совокупности позволяют предупреждать 

рецидивы и способствовать социальной реинтегра-

ции. Это возможно при условии обеспечения свое-

временного оказания помощи и доступности раз-

личных прослоек населения в соответствующие 

службы. Однако при этом акцентирование делается 

на лечебно - профилактической и реабилитацион-

ной работе, которая касается явных, запущенных 

случаев наркомании, токсикомании и алкоголизма. 

Стратегия должна лоббировать внедрение но-

вых механизмов финансирования наркологической 

службы (госзаказ на лечение и реабилитацию боль-

ных наркологического профиля, использование 

обязательного фиксированного процента от про-

дажи «легальных наркотиков» (табачных изделий, 

алкогольных напитков и т. д) вносит существенные 

изменения в наполнение организационно-право-

вого и финансового механизмов (изменяются 

формы и методы воздействия: административные, 

правовые, прямые или косвенные и т.д.). 

Для обеспечения постоянно действующего 

обучения медицинских и социальных работников, 

психологов, организаторов здравоохранения, дру-

гих специалистов, необходимых для обеспечения 

широкого круга и качества этих услуг, в т.ч. пред-

ставителей контролирующих силовых структур, су-

ществует потребность создания показательных сай-

тов с лучшими практиками медицинских и соци-

ально - психологических услуг. Это требует 

проведения дополнительного обучения для озна-

комления с современными требованиями к обеспе-

чению этого вида наркологической помощи, луч-

шими зарубежными практиками заместительной 

профилактической терапии. 

Кроме того, следует акцентировать внимание и 

на том, что на времени требует координации уси-

лий правоохранительных органов нашего государ-

ства с подобными структурами ближнего и даль-

него зарубежья именно в части предупреждения и 

предотвращения, предложения и рекламирования 

наркотических веществ, психотропных средств и 

прекурсоров. Ведь сеть предложений является до-

статочно широкой, легкодоступной для наркозави-

симых лиц, ее трудно отслеживать, поскольку на 

сайтах сложно найти конкретного исполнителя, по-

этому в лучшем случае при приложении немалых 

усилий удастся вычислить только мелкого про-

давца того или иного зелья. 

Подытоживая, отметим, что предложенная 

Стратегия противодействия и предотвращения 

наркомании и наркобизнеса, при условии ее введе-

ния, призвана способствовать уменьшению факто-

ров риска для общества, его оздоровления и разви-

тия. Находясь в постоянной динамике, изменяя 

свое состояние в зависимости от уровня влияния 
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каждого из указанных факторов, функционирова-

ния и развития, реализация предложенной Страте-

гии противодействия и предотвращения наркома-

нии и наркобизнеса потребует осуществления по-

стоянного мониторинга и оценки, своевременного 

корректирования. И эта задача будет возложена на 

разветвленную сеть национальных и региональных 

учреждений, организаций государственного и об-

щественного секторов (в том числе и религиозных 

организаций, благотворительных фондов и тому 

подобное), реабилитационных центров, которые 

работают напрямую как с наркозависимыми, их се-

мьями, так и группами риска, теми, кто находится в 

их окружении. Только совместными и скоордини-

рованными усилиями можно изменить отношение в 

обществе к наркотикам, осуществляя функции со-

циального контроля, предотвратить наркомании 

как угрозе национальной безопасности государ-

ства. 
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the course of the work, a comparative legal method was used, in particular, a comparison was made of the appli-

cation of the analogy of law and the analogy of law in civil and arbitration proceedings. 
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Применение аналогии закона в процессуаль-

ных отраслях права приобрело широкое распро-

странение в последние десятилетия. При этом, как 

справедливо отмечает В.А. Божок, применение ана-

логии права и аналогии закона в процессуальном 

праве неизбежно сопряжено со сложностями в при-

менении данного института, учитывая как его отно-

сительную новизну, так и объективную сложность 

применения аналогии закона и аналогии права [2]. 

Широкое использование аналогии закона в 

процессуальных дисциплинах связано с тем, что 

схожие правоотношения (в первую очередь граж-

данско-процессуальные и арбитражно-процессу-

альные) регламентируются двумя разными норма-

тивно-правовыми актами: ГПК РФ и АПК РФ. В 

данном контексте следует отметить, что само суще-

ствование арбитражного процессуального законо-

дательства, отдельного от гражданско-процессу-

ального законодательства, является предметом 

научных дискуссий, исходя из того, что в обоих 

случаях речь идет о судебном процессе, связанном 

с защитой гражданских прав.  

 Необходимо выделить два различных 

случая применения аналогии права и аналогии за-

кона судом: 

- применение судом аналогии к материальному 

праву; 

- применение судом аналогии непосред-

ственно к процессуальным правоотношениям. 

Законодательным основанием для применения 

аналогии права и аналогии закона судом является ч. 

3 ст. 11 ГПК РФ, в соответствии с которой «в случае 

отсутствия норм права, регулирующих спорное от-

ношение, суд применяет нормы права, регулирую-

щие сходные отношения (аналогия закона), а при 

отсутствии таких норм разрешает дело, исходя из 

общих начал и смысла законодательства (аналогия 

права)».  

Таким образом, законодатель в данной кон-

струкции определил одно условие применение ана-

логии закона: отсутствие норм права, регулирую-

щих спорное отношение. Для аналогии права ч. 3 

ст. 11 ГПК РФ предусмотрено два условия: помимо 

отсутствия норм права, регулирующих такое спор-

ное отношение, также должна отсутствовать норма 

права, применяемая по аналогии. 

Анализ вышеуказанного условия требует опре-

деления того, что именно понимает законодатель 

под термином «норма права». Как отмечает С.В. 

Бошно, норма права – это общеобязательное веле-

ние, выраженное в виде властного предписания, ре-

гулирующее общественные отношения и обладаю-

щее следующими специфическими признаками, 

выделяющими их из иных социальных норм: нор-

мативностью, системностью, общеобязательно-

стью, формальной определенностью и представи-

тельно-обязывающим характером[3]. 

Понимание соотношения нормы права и 

нормы законодательства в правовой доктрине неод-

нородно. Существуют отличия в рамках разных 

правовых семей: если в семье общего права к поня-

тию «норма права» относится в том числе и судеб-

ный прецедент, то в государствах континентальной 

правовой семьи прецедент к таким источникам 

права не относится. 

Следует отметить, что в российском законода-

тельстве понятию «норма права», равно как и поня-

тию «норма законодательства», не дается каких-

либо легальных определений, исходя из чего уста-

новленное в ст. 11 ГПК РФ условие применения 

аналогии права и аналогии закона («отсутствие 

норм права») не является в полной мере определен-

ным. 

Отдельно следует отметить, что норма ст. 11 

ГПК РФ применяется «в случае отсутствия норм 

права, регулирующих спорное правоотношение». 

Таким образом, буквальное толкование данной 

нормы говорит о том, что аналогия права и закона 

должна применяться судами исключительно для 

решения вопросов о материальном праве (вопро-

сов, регулирующих спорное правоотношение, а не 

процедуру регулирования такого правоотношения).  

Однако, например, решением Аланасенков-

ского районного суда № 2-291/2016 от 6 апреля 

2016 г. суд установил, что «с принятием во внима-

ние неурегулированности гражданско-процессу-

альным законодательством порядка разрешения за-

явлений о признании запрещенной к распростране-

нию информации, суд счел возможным 

рассмотреть данное дело с учетом аналогии закона 

в порядке особого производства с установлением 

факта, имеющего юридическое значение ст.11 ГПК 

РФ, глава 28 ГПК РФ»[6]. 

Таким образом, аналогия закона и аналогия 

права применяется не только к спорным правоотно-

шениям (материально-правовому регулированию), 

но и к установленной ГПК РФ процедуре разреше-

ния споров, что представляется ошибочным с уче-

том наличия п. 5 ст. 1 ГПК РФ. 

В данном контексте следует обратить внима-

ние на условия применения аналогии права и ана-

логии закона в иных процессуальных кодексах. 

Норма ч. 6 ст. 15 КАС РФ дословно повторяет пра-

вило, установленное в ст. 11 ГПК РФ. Куда боль-

ший интерес представляет условие применения 

аналогии закона и аналогии права, установленное в 

арбитражно-процессуальном законодательстве. 
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В соответствии с ч. 6 ст. 13 АПК РФ, суды при-

меняют аналогию права и закона, если спорные от-

ношения прямо не урегулированы федеральным за-

коном и другими нормативными правовыми актами 

или соглашением сторон и отсутствует примени-

мый к ним обычай делового оборота, к таким отно-

шениям, если это не противоречит их существу, [1]. 

Как видим, в арбитражном процессе вместо 

понятия «норма права» законодатель использует 

следующие условия для применения аналогии за-

кона: 

-спорные отношения прямо не урегулированы 

федеральным законом и другими нормативно пра-

вовым актами. 

Таким образом, вместо довольно неопределен-

ного в российской правовой действительности по-

нятия «норма права» законодатель в качестве усло-

вия применения аналогии закона определяет кон-

кретный источник права – федеральный закон или 

другой нормативно-правовой акт. 

Данное правовое регулирование также нельзя 

считать оптимальным, учитывая, что в российском 

законодательстве отсутствует специальный закон 

об нормативно правовых актах [4] и в рамках при-

менения аналогии велик риск применения акта, ко-

торый не обладает критериями нормативности и не 

является обязательным для участников рассмотре-

ния дела.  

Еще одним приоритетным по сравнению с ана-

логией права и аналогией закона источником права 

в арбитражном процессе законодатель признает 

обычай делового оборота. Обычай делового обо-

рота признается источником гражданского права и, 

как отмечает В.Н. Козлова, характеризуется следу-

ющими признаками: 

- систематическое употребление; 

- применение в той или иной предпринима-

тельской сфере или иной деятельности;  

- отсутствие регламентирования законодатель-

ством [6].  

АПК РФ устанавливает еще один приоритет-

ный по сравнению с использованием аналогии за-

кона или аналогии права источник в арбитражном 

процессе – наличие соглашения сторон. Данный 

принцип следует из гражданско-правового прин-

ципа свободы договора. 

Из всего вышеизложенного следует, что 

нормы АПК РФ и ГПК РФ относительно примене-

ния аналогии закона и аналогии права содержат ряд 

неоднозначных положений, препятствующих при-

менению указанных норм на практике. В то же 

время, правовую конструкцию, установленную ч. 6 

ст. 13 АПК РФ, возможно имплементировать в ГПК 

РФ (либо в единый процессуальный кодекс в случае 

его принятия) для регламентирования вопросов 

применения по аналогии судом норм материаль-

ного права. Правила применения по аналогии норм 

процессуального права, учитывая специфику та-

кого применения, требуют дальнейшей разработки 

в процессуальном законодательстве. 
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Доминирующая в общественно-правовом дис-

курсе естественно-правовая теория правопонима-

ния отделяет понятие «право» и понятие «закон» 

[9]. Если доминирующая в советское время теория 

позитивизма в своем крайнем выражении (норма-

тивизм) отождествляло данные понятия, то совре-

менные философско-правовые доктрины опреде-

ляют закон в качестве внешнего выражения права. 

Исходя из вышеизложенного, писанный закон 

не может в полной мере регулировать все правовые 

отношения. Это связано с двумя основными причи-

нами.  

Во-первых, законодательство всегда ретроак-

тивно по сравнению с возникающими обществен-

ными отношениями. Наиболее ярким примером та-

кой ретроактивности является ситуация с правовым 

регулированием криптовалют и токенов: правоот-

ношения, связанные с оборотом криптовалют и то-

кенов существуют с начала 2010-х годов, являясь 

частью экономического оборота, в то время как 

правовое регулирование данного вопроса до сих 

пор не создано в полном необходимом объеме [3].  

Во-вторых, законодательство не всегда спо-

собно регламентировать все вопросы, возникаю-

щие в деловом обороте. Несмотря на то, что россий-

ский законодатель с помощью абстрактной кон-

струкции правовых норм распространяет действие 

такой нормы на широкий круг правоотношений, та-

кое регламентирование не может быть абсолют-

ным, особенно если речь идет о частно-правовых 

отраслях права. Так, например, гражданское зако-

нодательство РФ в качестве одного из основных 

принципов правового регулирования устанавли-

вает принцип свободы договора [2]. В соответствии 

с данным принципом, субъекты гражданско-право-

вых отношений вправе заключать как поименован-

ные, так и непоименованные в ГК РФ договора, что 

приводит к тому, что ряд подобных договоров ре-

гламентируются лишь общими нормами граждан-

ского законодательства. 

Невозможность полного регламентирования 

отношений законодательством и иными источни-

ками права приводит к необходимости внедрения 

субсидиарных инструментов, позволяющих пре-

одолеть возникающую проблему пробелов в право-

вом регулировании. В рамках данного исследова-

ния, рассмотрим два таких инструмента: аналогию 

права и судейское усмотрение. 

 Аналогия закона, равно как и аналогия права, 

признается законодателем как в рамках матери-

ально-правового, так и в рамках процессуального 

регулирования, приоритетным способом определе-

ния правила, подлежащего применению. Как отме-

чает В.А. Микрюков, для того чтобы применить 

аналогию закона, правоприменитель (которым, 
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чаще всего является суд), должен установить сле-

дующие обстоятельства: 

а)- аналогия применяется исключительно 

внутри области права. 

б) аналогия может иметь место лишь в ситуа-

ции, когда отношения прямо не урегулированы за-

конодательством, соглашением сторон и отсут-

ствует применимый к ним обычай. 

в) используемая по аналогии норма должна 

быть изначально направлена на регулирование от-

ношений, сходных с пробельными, и ее применение 

не будет противоречить существу последних [4]. 

Аналогия права применяется не только в 

частно-правовых, но и в публично-правовых отрас-

лях. При этом аналогию права необходимо отде-

лять от применения норм Конституции РФ, как 

норм прямого действия. В соответствии с Консти-

туцией РФ, все нормы Конституции считаются нор-

мами прямого действия. При этом применение кон-

ституционной нормы, как нормы прямого действия, 

требует осуществления толкования , которое, чаще 

всего, является расширительным. Причем такое 

толкование казуально может осуществляться не 

только Конституционным Судом РФ, уполномо-

ченным осуществлять официальное толкование 

норм Конституции, но и другими судами при реше-

нии казуальных споров. 

Таким образом, применение норм Конститу-

ции в качестве прямого действия следует рассмат-

ривать не как применение норм по аналогии, а как 

непосредственное применение правовой нормы, 

чаще всего, с использованием техники расшири-

тельного толкования. Вышеуказанное, впрочем, не 

исключает применение конституционной нормы, 

равно как и иной нормы права, по аналогии к по-

добным отношениям в рамках конституционно-

правового регулирования. 

Д.М. Чечот, например, писал о том, что «поня-

тие «усмотрение» предполагает, что соответствую-

щий орган или должностное лицо действует по 

своей воле, не связанной при принятии конкретного 

решения какой-либо нормой» [10]. 

Мы видим неверным рассматривать непосред-

ственно судейское усмотрение как явление, кото-

рое может противоречить действующим правовым 

нормам. В любом случае, действия судьи рассмат-

риваются прежде всего с точки зрения права, а не 

социального регулирования. Таким образом, по 

нашему мнению, cудейское усмотрение – специфи-

ческий вид деятельности, предоставляющий судье 

полномочия разрешить спорный вопрос в пределах 

рассмотрения конкретного дела по своему усмотре-

нию, но в пределах действующих правовых норм и 

основываясь на требованиях законности и обосно-

ванности. 

Наиболее полным образом дискреционные 

полномочия судей проявляются в сферах, связан-

ных с назначением наказания за то или иное право-

нарушение. Учитывая принцип индвидуализации 

наказания, судья, в пределах, установленных санк-

цией соответствующей нормы, а также общими 

нормами законодательства, свободен в выборе 

меры наказания, учитывая конкретные обстоятель-

ства дела.  

Так, например, судейское усмотрение приме-

няется при разрешении вопроса о снижении не-

устойки судом, так как снижение такой неустойки 

является правом, а не обязанностью суда. Вместе с 

тем, пределы судейского усмотрения в данном слу-

чае устанавливаются в актах толкования права, осу-

ществленных высшими судами РФ, а именно в По-

становлении Пленума Верховного Суда РФ от 

24.03.2016 N 7 (ред. от 07.02.2017) "О применении 

судами некоторых положений Гражданского ко-

декса Российской Федерации об ответственности за 

нарушение обязательств” [6]. 

Следует отметить, что судейское усмотрение 

применяется и в рамках цивилистического про-

цесса. Так, например, в соответствии со статьей 179 

ГПК РФ, суд по собственному усмотрению решает 

вопрос относительно необходимости привлечения 

педагогического работника при допросе несовер-

шеннолетнего свидетеля в возрасте от 14 до 16 лет 

[1].  

Судейское усмотрение применяется и в случае 

выплаты назначения судебных штрафов в рамках 

гражданского процесса. Так, например, в соответ-

ствии с Постановлением Бейского районного суда 

Республики Хакасия, № 1-167/2020 от 27 ноября 

2020 г. по делу № 1-167/2020, суд определил размер 

штрафа именно руководствуясь собственным 

усмотрением[5]. 

Понятие судейского усмотрения является 

близким к понятию судейского активизма, как пра-

вило применяющегося в контексте решений Евро-

пейского суда по правам человека [8]. Сам Евро-

пейский Суд по правам человека толкует Конвен-

цию как “живой инструмент”, толкуя одни и те же 

нормы Конвенции все более и более расшири-

тельно [7]. Однако сущность судейского активизма, 

по нашему мнению, состоит, в первую очередь, в 

расширительном толковании норм права, а не в 

установленном на законодательном уровне судей-

ском усмотрении. 

Исходя из всего вышеизложенного, суще-

ствует возможность выявить как общие черты, так 

и отличия судейского усмотрения от аналогии 

права. Так, к общим чертам судейского усмотрения 

и аналогии права является то обстоятельство, что в 

обоих случаях законодатель не предоставляет суду 

императивного предписания относительно порядка 

действий суда. Вместе с тем, по нашему мнению, 

правовая природа судейского усмотрения и анало-

гии права отличается. 

Во-первых, как было продемонстрировано в 

вышеприведенном примере (ст. 179 ГПК РФ), су-

дейское усмотрение является результатом реализа-

ции судом диспозитивной нормы. Таким образом, 

судейское усмотрение, в отличие от случая, когда 

речь идет о применении аналогии права, является 

не случайным, а вполне сознательным действием 

законодателя. Если при аналогии права законода-

тель по тем или иным причинам не смог устранить 

пробел в правовом регулировании, то при судей-

ском усмотрении данный пробел по сути является 
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мнимым. Законодатель специально оставляет суду 

возможность, в установленных законодательством 

рамках, действовать по собственному усмотрению, 

исходя из конкретных обстоятельств каждого дела. 

Таким образом, законодатель не устраняет пробел в 

правовом регулировании (как мы ранее опреде-

лили, такой пробел в данном случае отсутствует), а 

создает предпосылки для индивидуализации рас-

смотрения дела и возможность суда применять бо-

лее гибкие правовые решения. 

Во-вторых, в отличие от судейского усмотре-

ния, при аналогии права суд обязан применить по 

аналогии определенный принцип права. Точно 

также, при аналогии закона у суда отсутствует дис-

креция относительно применения или непримене-

ния правовой нормы по аналогии. Таким образом, 

при судейском усмотрении, у суда есть право 

усмотрения в определенных законодательством 

рамках, при этом в случае с аналогией права, суд 

обязан применить право определенным образом и 

его неприменение будет рассмотрено как незакон-

ное судебное решение, которое подлежит отмене в 

апелляционном или кассационном порядке. 

Таким образом, можно сделать вывод, что, не-

смотря на внешнюю схожесть, судейское усмотре-

ние и аналогия права представляют собой принци-

пиально разные правовые институты, так как су-

дейское усмотрение направлено, прежде всего, на 

индивидуализацию рассмотрения дела и большую 

гибкость правового регулирования, в то время как 

аналогия права – на устранение пробела в законо-

дательстве. 
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Анотація 

У статті містить аналіз положень Закону України «Про Наторіат» про професійне самовряду-

вання нотаріусів, про принципи добровільного об’єднання нотаріусів, про обов’язки членства нотаріусів 

у об’єднаних організаціях. Аналіз прецедентів законодавства, які створені законом, громадською органі-

зацією з певною назвою та визначенням основних положень її організації, діяльності та управління, 

майже першою у національному законодавстві. Наслідки змін, які вносили до законодавства. Порівняль-

ний аналіз статей Закону про правовий статус державних нотаріусів та приватних нотаріусів до вне-

сення змін до закону. Результат діяльності нотаріальної палати.  

Abstract 

The article contains an analysis of the provisions of the Law of Ukraine "On Notaries" on professional self-

government of notaries, on the principles of voluntary association of notaries, on the obligations of membership 

of notaries in joint organizations. Analysis of precedents of legislation created by law, a public organization with 

a certain name and definition of the main provisions of its organization, activities and management, almost the 

first in national legislation. Consequences of changes in the legislation. Comparative analysis of the articles of 

the Law on the Legal Status of Public Notaries and Private Notaries before Amendments to the Law. The result of 

the notary chamber. 
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Постановка проблеми. У 1993 р. Верховна 

Рада України прийняла Закон України "Про нота-

ріат" (далі - Закон), який, крім Державного нотарі-

уса, закріпив приватну нотаріальну систему та вста-

новив організаційні принципи її діяльності [5]. Зок-

рема, статтею 16 Закону передбачено, що приватні 

та державні нотаріуси можуть об'єднуватися в регі-

ональні, національні, міжнародні союзи та асоціа-

ції. На основі цієї статті 24 квітня 1993 р. Було ство-

рено Українську нотаріальну палату та її регіона-

льні відділення в областях та містах Києва, а також 

по всій Україні було створено кілька асоціацій дер-

жавних та приватних нотаріусів нотаріусів. Ці 

об’єднання нотаріусів мали змогу представляти ін-

тереси нотаріусів у державних та інших органах, за-

хищати їх соціальні, економічні та професійні юри-

дичні інтереси, здійснювати методичну та видав-

ничу діяльність, створювати спеціальні фонди та 

здійснювати іншу діяльність відповідно до їх стату-

тів. Українська нотаріальна палата, яка мала загаль-

нодержавний статус і постійно спілкувалася з Міні-

стерством юстиції України, була домінуючою се-

ред асоціацій нотаріусів. 

Метою статті є аналіз положень Закону Укра-

їни "Про нотаріат" про професійне самоврядування 

нотаріусів. 

Принцип добровільного об’єднання нотаріусів 

був повністю реалізований, оскільки всі державні 

нотаріуси були залучені до діяльності Української 

нотаріальної палати, а приватні нотаріуси об’єдна-

лися в інші асоціації або вступили до регіональних 

відділень Української нотаріальної палати, або іг-

норували відповідні процеси, реалізували своє 

право на цю ситуацію, яка тривала до 2012 року, 

коли закон не вніс змін. Законодавець відхилив за-

гальну декларацію права нотаріусів на незалежне, 

вільне та добровільне об'єднання в асоціацію чи 

союз відповідно до чинного законодавства (особ-

ливо Конституції України), запровадивши принцип 

обов'язкового членства нотаріусів державних та 

приватних нотаріусів відповфдно до Закону у 

спеціальному Всеукраїнському професійному 

об’єднанні. 

 Цей прецедент у законодавстві, коли не на за-

пит громадян, але повинен бути створений законом, 

громадською організацією з певною назвою та ви-

значенням основних положень її організації, діяль-

ності та управління, майже першою у національ-

ному законодавстві. Створення юридичної особи - 

на думку законодавця, Українська нотаріальна па-

лата повинна була повністю відрізняти її від наяв-

ної на момент об’єднання нотаріусів, особливо від 

Української нотаріальної палати.  

Зміни у ст. 16 закону призвели до повної лікві-

дації Української нотаріальної палати. Нотаріальна 

палата України повинна була значно відрізняється 

від Української нотаріальної палати своїм право-

вим статусом, структурою, системою управління та 
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повноваженнями, але з певних причин вона не 

стала її правонаступницею. Однак є й інші важливі 

відмінності [3]. 

Перш за все, слід зазначити лише мовні зміни, 

які не відокремлюють правовий статус Української 

нотаріальної палати від такого ж статусу Українсь-

кої нотаріальної палати: 

а) змінена назва Палати; 

б) змінено назву статті 16 Закону. 

Раніше у ст. 16 Закону називався "Асоціація 

нотаріусів", а сьогодні - "Професійне самовряду-

вання нотаріусів", що свідчить про зусилля законо-

давця серед усіх можливих асоціацій виділити про-

фесійну асоціацію, надають особливого значення 

професійному самоврядування нотаріусів. Однак 

ми можемо зробити ще один висновок: чи були но-

таріальні об’єднання непрофесійними до змін 6 ве-

ресня 2012 року? Чи складались вони з непрофесій-

них нотаріусів чи інших осіб відповідно до їх ста-

тусу, крім державних та приватних нотаріусів?  

Порівняльний аналіз статей Закону про право-

вий статус державних нотаріусів та приватних но-

таріусів до внесення змін до ст. 16 Закону. І після 

цих змін не виявило жодних порушень. Закон по-

ширюється на тих самих нотаріусів. Однак якщо 

статут Української нотаріальної палати передбачав, 

що членами Української нотаріальної палати мо-

жуть бути лише нотаріуси, то, крім державних та 

приватних нотаріусів, статут Української нотаріа-

льної палати (пункт 3.3 Статуту) [8] , його членами 

можуть бути також особи, які не мають жодного 

юридичного статусу нотаріуса (тобто не здійсню-

вати нотаріальну діяльність), але які мають свідоц-

тво про право здійснювати нотаріальну діяльність, 

що саме по собі затьмарює або ставить під сумнів 

професійний характер цієї асоціації.  

Виходить, що Українська нотаріальна палата 

мала більше підстав вважатись професійним об’єд-

нанням, ніж Нотаріальна палата України? Ці та інші 

питання, пов’язані зі змінами у ст. 16 Закону від 6 

вересня 2012 року, і необхідно вивчити практику 

його застосування або правові наслідки для держа-

вних та приватних нотаріусів. 

Однак найважливішою новинкою законодавця 

є умова обов'язкового членства державних та при-

ватних нотаріусів у Нотаріальній палаті ЄС Укра-

їни. Є досить цікаві питання: 

Наскільки стаття 16 Закону відповідає Консти-

туції України? Чи є пункт 1.1 законним та консти-

туційним, та пункт 2.2. Статут Нотаріальної палати 

України (нова редакція від 23 вересня 2016 р.) Про 

об'єднання всіх нотаріусів України на основі обов'-

язкового членства? 

По-перше, частина 1 статті. 36 Конституції Ук-

раїни зазначено, що громадяни України мають 

право на свободу об'єднання в політичні партії та 

громадські організації для встановлення та захисту 

власних прав і свобод та задоволення політичних, 

економічних, соціальних, культурних та інших ін-

тересів. Виняток становлять обмеження, накладені 

законом в інтересах державної безпеки та громад-

ського порядку, охорони здоров'я або захисту прав 

і свобод інших осіб. Конституція України не перед-

бачає інших видів об'єднань громадян, лише а) по-

літичні партії та б) громадські об'єднання. Це не 

означає прямо чи опосередковано можливість ство-

рення будь-яких інших об'єднань, які могли б утво-

рювати громадян (особливо на основі прийнятих 

спеціальних законів) поза формами, встановленими 

Конституцією України (політичні партії чи громад-

ські організації) [2, с. 76]. 

Особливу увагу потрібно звернути на ч. 4 ст. 

36 Конституції України, де сказано, що нікого не 

можна примушувати до об’єднання громадян або 

обмежувати права. Ця частина ст. 36 Основного за-

кону написано як імперативна норма і, отже, не пе-

редбачає диспозитивного тлумачення та застосу-

вання [2, с. 76]. 

Тому зміни, внесені до ст. 16 Закону від 

06.09.2012 р. Щодо обов'язкового членства держав-

них та приватних нотаріусів у Нотаріальній палаті 

України, яка здійснює професійне самоврядування 

нотаріусів, є прямим порушенням положень ч. 4 ст. 

36 Конституції України. 

По-друге, необхідно узгодити та підтримати 

юридичні висновки, викладені в коментарях Голов-

ного юридичного управління Верховної Ради Укра-

їни від 06.09.2012 р. Про те, що створення обов'яз-

кового членства в цій організації суперечить поло-

женням ст. 11 Конвенції про захист прав людини та 

основоположних свобод 1950 року та статтю 36 

Конституції України, оскільки Україна гарантує 

громадянам України свободу об'єднання в громад-

ські організації при здійсненні та захисті їх прав і 

свобод та задоволення політичних, економічних, 

соціальних, культурних та інших інтересів, за виня-

тком обмежень, встановлених законом в інтересах 

безпеки держави та громадського порядку, охорони 

здоров'я населення або захисту прав і свобод інші 

[2, с. 76]. 

Висновки. Загальний аналіз дає можливість 

стверджувати, що зміна змісту ст. 16 Закону Укра-

їни "Про нотаріат" від 06.09.2012 було проведено в 

законному порядку відповідно до вимог пунктів 11, 

12 ч. 1 ст. 92 Конституції України. Але відповідно 

до змісту положень цих поправок вони є неконсти-

туційними, оскільки безпосередньо порушують ви-

моги частин 1, 4 ст. 36, ч. 2 ст. 19 Конституції Ук-

раїни. Це дозволяє державним та приватним нота-

ріусам ігнорувати положення ст. 16 Закону про 

обов'язок їх членства в Нотаріальній палаті Укра-

їни, якщо така участь не є результатом вільної та 

свідомої індивідуальної волі нотаріус бути членом.  
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CRIMINAL AND LEGAL CHARACTERISTICS OF HUMAN TRAFFICKING 

 

Abstract. 

 In the article the author gives a criminal law description of human trafficking, considers criminal liability 

for human trafficking. The issue of "trafficking in human beings" as a form of organized crime is also being studied 

separately. 

 

Key words: human trafficking, counteraction to human trafficking, criminal liability for human trafficking. 

 

Formulation of the problem. Trafficking in hu-

man beings is a global problem. Its use in the criminal 

business is one of the complex social problems of 

Ukrainian society. The UN Convention against Trans-

national Organized Crime states that trafficking in hu-

man beings is an act committed for the purpose of ex-

ploiting, recruiting, transporting, transferring, conceal-

ing or obtaining persons through the threat or use of 

force or other forms of coercion, abduction, fraud, de-

ception, abuse of power or vulnerability of the condi-

tion or by bribery in the form of payments or benefits 

to obtain the consent of a person controlling another 

person. Exploitation includes, at a minimum, the ex-

ploitation of the prostitution of others or other forms of 

sexual exploitation, forced labor or services, slavery or 

customs similar to slavery, enslavement or the removal 

of organs [1]. 

On February 22, 2021, the draft Law № 5134 “On 

Amendments to the Criminal Code of Ukraine to 

Strengthen Criminal Liability for Trafficking in Human 

Beings” was developed [2]. 

Analysis of recent research and publications. 
Various aspects of human trafficking have been repeat-

edly studied by the following authors: K. Dyadyura, G. 

Zharovska, O. Kraevska, K. Levchenko, B. Lyzogub, 

N. Lukach, A. Orleans, M. Fialka and others. At the 

same time, it should be recognized that the research 

does not cover all the issues in this area, as there are a 

number of controversial issues, in particular, on 

strengthening criminal liability for trafficking in human 

beings. 

The purpose of this article: is to study the crim-

inal-legal characteristics of human trafficking, identify 

ways to overcome and combat this negative phenome-

non. 

To achieve this goal it is necessary to solve the fol-

lowing tasks: 

- analyze "trafficking in human beings" as a form 

of organized crime; 

- investigate criminal liability for human traffick-

ing. 

Presenting main material. The definition of 

"trafficking in human beings" consists of three inde-

pendent parts: 1) criminal acts; 2) the means used to 

perform these actions; 3) goals (operation). 

The application of this definition requires the pres-

ence of at least one element in each of these three 

groups: the act of recruiting, transporting, transferring, 

concealing or receiving people; through the threat, 

force or other form of coercion, abduction, fraud, de-

ception, abuse of power or use of a vulnerable condi-

tion, or offering payments or benefits to a person in 

control of the victim; for the purpose of exploitation, 

which includes the exploitation of prostitution and 

other forms of sexual exploitation, forced labor or ser-

vices, slavery or practices similar to slavery, as well as 

the removal of organs [3, p. 375]. 

If we turn to the national criminal law, this crime 

in accordance with Part 1 of Art. 149 of the Criminal 

Code of Ukraine is the recruitment, transfer, conceal-

ment, transfer or receipt of a person committed for the 

purpose of exploitation, using deception, blackmail or 

vulnerability of a person [4]. Human exploitation 

http://zakon3.rada.gov.ua/laws/%20show/5208-17
http://zakon0.rada.gov.ua/laws/show/4572-17
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http://w1.c1.rada.gov.ua/pls/%20zweb2/webproc4_1?pf3511=52919
http://npu.in.ua/%20pro-npu/dokumenti_npu
http://npu.in.ua/%20pro-npu/dokumenti_npu


56 JURISPRUDENCE / «Colloquium-journal» #15(102), 2021 

should be understood as all forms of sexual exploita-

tion, use in pornography, forced labor or forced service, 

slavery or practices similar to slavery, servitude, debt 

bondage, organ harvesting, human experiments without 

consent, adoption ( adoption) for profit, forced preg-

nancy, involvement in criminal activities, use in armed 

conflicts, etc. [4]. 

We can agree with the opinion of Y. G. Lizogub 

that this article of the Criminal Code of Ukraine needs 

to be improved, because it does not provide a full un-

derstanding of the criminal phenomenon, which is hu-

man trafficking [5]. 

The question of how to distinguish the illegal ex-

ploitation of a person from the perfectly lawful exploi-

tation of a person (which will necessarily take place if 

a person works or provides employment services) 

seems fundamental, when, for example, this transfer is 

carried out by commercial employment agencies. on a 

legal basis. 

According to G. P. Zharovskaya, the grounds for 

such a distinction should be considered as follows: 

1. Legal status of a person, organization carrying 

out legal movement, and lack of such status in the case 

of trafficking in human beings. 

2. Legal agreement with the person who is the sub-

ject of the transfer and the absence of such an agree-

ment in the case of trafficking in human beings. 

3. Further legal status of the person in the country 

of relocation, lack of such status in the case of traffick-

ing in human beings. 

4. The purpose of relocation may be exclusively 

legal activities permitted by the laws of Ukraine, and 

participation in illegal criminal business, if it is about 

human trafficking [3, p. 375]. 

At the same time, the absence of any sign of legal-

ity seems to give grounds to claim that in this particular 

case it is trafficking in human beings. 

In Art. 1 of the Law of Ukraine "On Combating 

Trafficking in Human Beings" trafficking in human be-

ings is defined as the implementation of an illegal 

agreement, the object of which is a person, as well as 

recruitment, transfer, concealment, transfer or receipt 

of a person committed for exploitation, including sex-

ual , fraud, blackmail, vulnerable human condition or 

with the use or threat of violence, using official position 

or material or other dependence on another person, 

which according to the Criminal Code of Ukraine is a 

crime [6]. 

At the same time, it should be understood that the 

use of "forceful" methods of coercion, as well as decep-

tion, fraud, etc., cannot be considered the main sign of 

human trafficking. 

There are well-known cases where individuals 

have agreed to participate in these crimes voluntarily, 

when there has been no question of any form of coer-

cion. Therefore, G. P. Zharovskaya amended the defi-

nition given in the law, noting that human trafficking 

should be considered any movement of a person for the 

purpose of its further exploitation, including sexual, in 

order to make a profit by the organizers of such move-

ment, which is carried out both on a voluntary basis and 

using fraud, blackmail, vulnerable human condition, 

etc. [3, p. 376]. 

This definition makes it possible to distinguish the 

following features of a crime recognized as trafficking 

in human beings: compulsory relocation of a person, 

the presence of further exploitation, profit of persons 

who organized such relocation, and the feature of 

means of influencing a person is secondary to the 

above. 

Analyzing the chosen form of transnational crimi-

nal activity, its "manufacturability" and orderliness 

should be recognized, which gives grounds to consider 

this crime clearly structured and organized. 

G. P. Zharovskaya's research shows that the mech-

anism of human trafficking involves the movement of 

victims after the conclusion of illegal agreements or ar-

rangements (or for the purpose of concluding such 

agreements) to other countries, where they are ex-

ploited. On the way to the place of exploitation, victims 

of trafficking may move through one or more transit re-

gions, where they may be resold, temporarily exploited 

or hidden in transit or transshipment facilities. 

The channel of human trafficking, in which certain 

stages are realized by one criminal group, we will call 

a "monochannel", if there are different criminal organ-

izations in the channel, it should be considered a "pol-

ychannel". 

A typical scheme of organized crime in a single 

channel is quite simple: 

- the first stage - involvement of victims in the 

sphere of human trafficking (recruitment, abduction, 

etc.); 

- the second stage - the movement (legal or illegal) 

of victims to the place of exploitation; 

- the third stage is the direct exploitation of victims 

of human trafficking [3, p. 376]. 

The activities of the criminal organizations that 

created the channel are more complex and sophisti-

cated. In the structure of the "channel" of human traf-

ficking should be distinguished a number of stages that 

successively replace each other: 

- the first stage - involvement (recruitment, kid-

napping, etc.) of victims, their transportation and sale 

to the criminal organizations specializing in the second 

and third stages; 

- the second stage - mediation in human traffick-

ing. It provides for the purchase of victims from crimi-

nal groups that specialize in the first stage, and their re-

sale at a higher price to criminal organizations that spe-

cialize in the third stage. This phase is optional and 

depends on the organization of the specific channel; 

- the third stage - the purchase of victims of traf-

ficking in human beings from criminal organizations 

specializing in the first and second stages, and the direct 

exploitation of victims. 

Depending on the degree of openness of criminal 

organizations, a distinction should be made between the 

recruitment of persons for trafficking in human beings 

in open and secret forms. When trafficking in human 

beings in open form in order to find victims, as well as 

consumers of their services, various methods of public-

ity advertising are used, when criminal organizations 

through the media make appropriate proposals to an in-

definite number of people. 
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In order to conceal the criminal nature of activities 

in such cases, criminal organizations are forced to use 

various methods of covering up criminal activities, us-

ing offices, various interviews, legal selection technol-

ogies, castings, and so on. Public means of finding vic-

tims are typical of such illegal activities as prostitution 

and illegal employment. 

The covert search for potential victims is carried 

out without any advertising, usually in an environment 

where information about potential victims can be found 

or collected, for example, in databases or files of med-

ical institutions, boarding schools, maternity hospitals, 

employment agencies among persons who engaged in 

prostitution, vagrancy, job search, etc. 

Unspoken means of finding victims are character-

istic of such violent forms of human exploitation as 

video production with scenes of real violence and tor-

ture, sexual exploitation in the form of sadomasochism, 

removal of organs and tissues, and medical and other 

human experiments. In this case, the capture of poten-

tial victims is often carried out in the form of kidnap-

ping, in some cases, the search for victims is carried out 

by prior order of criminal organizations-contractors (in-

termediaries or exploiters). Due to the fact that traffick-

ers "involve" in it only pre-selected persons and, as a 

rule, avoid contact with casual acquaintances, the con-

duct of operational and investigative measures is prob-

lematic, which makes the fight against this type of 

transnational crime difficult and unpredictable in terms 

of obtaining real results, which puts this type of crime 

in a number of particularly dangerous transnational 

crimes [3, p. 376]. 

One of the important features of the investigation 

of criminal cases of trafficking in human beings is that 

the subjects of counteraction can be not only the perpe-

trators, but also the victims themselves. Such opposi-

tion can take the form of various forms of obstruction 

of the investigation: from active actions to conceal or 

destroy traces of the crime to passive forms such as re-

fusing to file a statement, evading testimony exposing 

traffickers, or participating in other investigative ac-

tions-search activities. 

The analysis of the preconditions for counterac-

tion by the victim allows us to identify the following 

typical reasons that motivate victims of trafficking to 

such behavior: 

1) unwillingness to disclose information that de-

grades the honor and dignity of the victim, including 

the type of activity that he had to engage in the opera-

tion. This is especially true for prostitutes; 

2) fear of revenge on the part of traffickers; 

3) submission to one's destiny, apathy to the sur-

rounding reality; 

4) life attitudes that are not compatible with the 

idea of cooperation with law enforcement agencies; 

5) loyalty to traffickers; 

6) the influence of certain psychological factors, 

including unwillingness to initiate negative memories 

of the experience; 

7) the desire to hide from law enforcement agen-

cies committed offenses, including crimes, to the com-

mission of which they were pushed by traffickers. Such 

offenses may include illegal crossing of the state bor-

der, use of knowingly forged documents, prostitution, 

storage (use) of drugs, violation of migration legislation 

of the host country or the established regime of resi-

dence in it [8, p. 104]. 

Thus, human trafficking and exploitation in the 

21st century are in fact a form of slavery, a phenome-

non that our ancestors overcame centuries ago. This 

anti-social phenomenon has finally been transformed 

into a separate type of highly organized criminal busi-

ness, which today poses a threat to the national security 

of all countries of the civilized world. 

Currently, the only article that provides for pun-

ishment for criminal offenses - human trafficking - or 

other illegal agreement on a person is Article 149 of the 

Criminal Code of Ukraine. For the first time, criminal 

liability for trafficking in human beings was established 

by the Law of Ukraine of March 24, 1998 № 210/98 of 

the Verkhovna Rada, according to which the Criminal 

Code of Ukraine was supplemented by Article 124-1 

“Trafficking in Human Beings”. During the years of 

this norm, its wording has changed four times, which in 

itself creates difficulties in its application in practice [9, 

p. 266]. 

The current anti-trafficking framework in 

Ukraine, which consists of national and international 

legislation, needs to be supplemented and clarified, alt-

hough it is generally suitable for creating an effective 

anti-trafficking mechanism. 

According to the national criminal legislation, this 

crime, according to h. 1 Art. 149 of the Criminal Code 

of Ukraine, is the recruitment, transfer, concealment, 

transfer or receipt of a person committed for the pur-

pose of exploitation, using deception, blackmail or vul-

nerability of a person [4]. 

The qualifying circumstances in the investigated 

corpus delicti are trafficking in minors, in relation to 

several persons, either repeatedly, or by prior conspir-

acy by a group of persons, or by an official using offi-

cial position, or by a person from whom the victim was 

materially or otherwise dependent, or combined with 

violence, which is not dangerous to the life or health of 

the victim or his relatives, or with the threat of such vi-

olence. Particularly qualifying circumstances are ac-

tions committed against a minor, either by an organized 

group, or combined with violence that endangers the 

life or health of the victim or his relatives, or with the 

threat of such violence, or if they have caused serious 

consequences [4]. 

The legislator in the disposition of Art. 149 of the 

Criminal Code of Ukraine, the term "trafficking in hu-

man beings" is used, but the current rules of criminal 

law do not contain a clear definition of the term. In ju-

dicial practice and criminal law characterization of hu-

man trafficking, which is carried out by scientists, the 

concept of human trafficking is identified with the pur-

chase and sale of man as a commodity. 

It is not uncommon for courts to interpret traffick-

ing in human beings as a sale in a civil law context and 

in fact apply a civil law analysis of the sale transaction 

to these legal relationships, indicating the existence of 

essential conditions and obligations that are decisive in 

civil law. relations. In practice, during the commission 
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of a crime, under Art. 149 of the Criminal Code of 

Ukraine, purchase and sale in the classical civil sense 

may not take place, but decisive for resolving cases of 

trafficking in human beings is the fact of transfer of a 

person (or human management), regardless of other ob-

ligations inherent in the transaction of sale, such as 

price, availability and form of payment for the transfer 

of a person (debt bondage involves payment by work-

ing off). 

The legislator considers freedom (will), honor or 

dignity of a person to be an object of human trafficking. 

Mandatory feature of the crime under Art. 149 of the 

Criminal Code of Ukraine, is the subject of a crime. 

Mandatory feature of the crime under Art. 149 of 

the Criminal Code of Ukraine, is the subject of a crime. 

The subject of this crime is a man. Neither a human 

corpse nor its organs (tissues) are the subject of this 

crime. Therefore, attempts to commit acts under Art. 

149 of the Criminal Code of Ukraine, in relation to a 

dead person can be qualified only as an attempt to traf-

ficking in human beings (in case the perpetrators are 

not aware that the person who is the subject of the 

agreement has died). The commission by a woman of 

any illegal agreements regarding her unborn child dur-

ing pregnancy does not constitute a completed crime 

and can be qualified only as an attempt to trafficking in 

human beings [10, p. 20]. The objective side of the 

crime is perhaps the most important element of the 

crime. By examining the objective side, a conclusion is 

made about the content of other elements of the crime, 

and any conclusion in a criminal case can be made only 

on the material traces that the crime leaves behind in 

reality. In law enforcement practice, law enforcement 

officers primarily establish the objective side of the 

crime [11, p. 116]. This crime can take the following 

forms: 

1) human trafficking; 

2) implementation of another illegal agreement, 

the object of which is a person; 

3) recruitment; 

4) relocation; 

5) concealment; 

6) transfer; 

7) obtaining a person. 

Given the public danger of such a crime as human 

trafficking (buying and selling), it is sufficient to estab-

lish the fact of an agreement to sell a person under cer-

tain conditions and the fact of transfer of a person (or 

management of a person). The current legislation does 

not require a mandatory condition for the qualification 

of a crime under Art. 149 of the Criminal Code of 

Ukraine - the establishment of a one-time transfer (pay-

ment) of funds for human goods, as the sale may be de-

layed payment or criminals may agree to pay for the 

sale of a person within a certain time for which the vic-

tim can work part of the money [4] . 

Trafficking in human beings, regardless of its 

form, can only be committed with direct intent. The 

consent of the victim indicates the absence of direct in-

tent to commit trafficking in human beings, and hence 

the absence of corpus delicti in general. 

Certain difficulties arise when resolving the issue 

of participants - the subjects of the crime under Art. 149 

of the Criminal Code of Ukraine. The point is that buy-

ing and selling a person is possible only between the 

recruiter and the person who will exploit, or there can 

be trafficking in human beings and between other enti-

ties, because in many cases the courts are faced with the 

fact that there was no buyer in criminal offenses [ 4]. 

In this case, when the recruiter in the future carries 

out the exploitation of the victim, criminal liability is 

not excluded and must occur under Art. 149 of the 

Criminal Code of Ukraine for recruitment, transfer, 

transfer, concealment, receipt of a person, committed 

for the purpose of exploitation, using one of the meth-

ods of influence [4]. 

The main problems in preventing and detecting 

this type of crime are that not all victims can or want to 

seek protection of their rights. Many victims simply do 

not know where to turn for help. Very often the obstacle 

is the fact that law enforcement agencies of foreign 

countries refuse to cooperate with law enforcement 

agencies of Ukraine. 

The real numbers of victims of the slave trade are 

an order of magnitude higher than those provided by 

international organizations. The fight against human 

trafficking in Ukraine, as well as around the world, re-

quires the cooperation of states in this area, improving 

the legal framework, developing the capacity of the 

criminal justice system in Ukraine, including the po-

lice, investigators, prosecutors and the judiciary. It is 

also necessary for the state to fight against such social 

phenomena as poverty and ignorance. The state should 

provide social protection, psychological and financial 

assistance to victims, as well as provide jobs for the 

country's population. 

The most effective way to prevent human traffick-

ing is for governments to create broad streams of legal 

and legal migration. Involving most migrants in the use 

of official channels will help governments to more ac-

curately identify, isolate and stop the use of illegal 

methods. In addition, legal migration flows can have 

positive consequences for society as a whole. 

Thus, the norm of Art. 149 of the Criminal Code 

of Ukraine needs to be improved, as it does not provide 

a full understanding of the criminal phenomenon - hu-

man trafficking. The draft Law № 5134 “On Amend-

ments to the Criminal Code of Ukraine to Strengthen 

Criminal Liability for Trafficking in Human Beings” 

was developed [2]. Draft Law № 5134 provides: 

- strengthening of criminal liability for trafficking 

in human beings in Article 149 of the Criminal Code of 

Ukraine: increase of the minimum term of imprison-

ment in Part 2 of Art. 149 to six years; 

- liability for recruiting, transferring, concealing, 

transferring or receiving a person, regardless of the per-

son's consent to exploitation, if coercion, abduction, de-

ception, blackmail, material or other dependence of the 

victim, his vulnerable condition or bribery of a third 

party controls the victim to obtain consent for its oper-

ation; 

- inclusion in Art. 149 of the Criminal code of 

Ukraine of such form of criminal act, as "implementa-

tion of other illegal agreement which object is the per-

son". These are actions aimed at the transfer or receipt 
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of a person without the purpose of its exploitation: do-

nation, lease, free use, transfer of a person to repay the 

debt, in particular - the sale of a newborn child. 

Adoption of the relevant law will strengthen crim-

inal liability for human trafficking and bring the Crim-

inal Code of Ukraine in line with international law. 

Thus, human trafficking is an unacceptable social 

phenomenon that must be resolutely opposed. Counter-

ing this phenomenon requires the development of ef-

fective methods at both national and international lev-

els. Therefore, it is necessary to carry out a more thor-

ough implementation of the norms of international law 

into the legislation of Ukraine, including the implemen-

tation of the norms of international conventions on this 

issue. This will allow more rational application of cur-

rent legislation to combat people. In view of the above, 

it becomes clear that Ukraine has a wide range of prob-

lems related to combating and preventing trafficking in 

human beings or other illegal agreements on human be-

ings, starting with the detection of such an illegal act. 

The legal framework formed in Ukraine to combat this 

type of transnational crime needs to be further im-

proved in accordance with international requirements 

and standards for ensuring the rights of every person 

and monitoring the implementation of legislation on 

their protection. 
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Етапи формування та побудови правової дер-

жави і громадянського суспільства ґрунтуються на 

реформуванні та удосконаленні законодавства. Цей 

процес потребує наукового дослідження змісту тих 

правових категорій, які є одним із найважливіших 

елементів у системі правового регулювання. Саме 

до цих критеріїв можна віднести правові презумп-

ції.  

Саме походження терміна «презумпція» вказує 

на стародавність цього вислову юридичної техніки. 

Багато вчених називають презумпцію «розробкою» 

римських юристів. Однак такий підхід є помилко-

вим: римські юристи не давали ні визначення, ні 

класифікації презумпції [4, с. 74]. Проте, поняття 

презумпції зустрічається в Дигестах Юстиніана, 

причому приблизно в 30 контекстах, а також в ін-

ституціях Гая, що говорить про існування презумп-

ції як такої в давньоримському праві. 

Значного розвитку понятійного сприйняття 

презумпції доводиться на Середньовіччя. Серед-

ньовічні юристи, на підставі вищезазначених пам'-

яток римського права, створюють класифікацію 

правової презумпції, розбиваючи їх на 3 категорії: 

спростована на законних підставах презумпція, за-

конна незаперечна презумпція, фактична презумп-

ція. Класифікацію цю не можна визнати правиль-

ною, бо вона змішує ознаки, за якими презумпції 

класифікуються: спрощені та законодавче закріп-

лені.  

Незважаючи на різні недосконалості законода-

вчої техніки різних часів і зміни в правових конце-

пціях, існують і в наш час презумпції, пронесена 

людством крізь століття. Така, наприклад, відома 

будь-кому, навіть самому юридично недосвідченій, 

людині презумпція невинуватості. Вона, до речі, 

викликає чимало дискусій в юридичному світі: бі-

льшість обвинувачених в кримінальних злочинах є 

винними, тому невинуватість є в цьому значенні 

скоріше винятком, ніж правилом, а це вже порушує 

один із ключових ознак презумпції - високу ймові-

рність.  

Особливо слід відзначити представлення за-

конності тривалих відносин або станів. Так, в рим-
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ському приватному праві існував інститут «вікопо-

много часу», при якому законним визнавалося існу-

ючий стан, коли живі люди не пригадували іншого 

[3, с. 89]. В Англії і тепер існує презумпція старода-

вності звичаю, що передбачає дію звичаю, якщо 

буде доведено, що він існував до 1189 року, деяких 

же випадках достатньо посилання на звичай [4, 

с.29]. Такий стан можна, мабуть, вважати типовим 

для англійської правової системи, враховуючи, що 

в межах її діють акти, прийняті десятки, а іноді і со-

тні років тому.  

Слід також розглянути зміни, що відбуваються 

з конкретними презумпція в часі. Це можна зробити 

на прикладі презумпції провини в законодавстві 

Франції. Спочатку законодавець з її допомогою на-

магався полегшити тягар доведення для потерпі-

лих, тому резюмувати як вина особи, з якої потер-

пілий міг вимагати відшкодування. У XIX столітті 

існували: презумпція провини батька за збиток, на-

несений діями дитини, що проживає разом із ним; 

провини майстра або вчителя, якщо збиток було за-

вдано підмайстром або учнем; провини роботода-

вця, коли збиток заподіяно службовцям при вико-

нанні обов'язків; провини господаря тварини; про-

вини власника будівлі [5, с. 47]. З плином часу 

відбувалися зміни: презумпція провини вчителя 

при заподіянні шкоди учнем була скасована, пре-

зумпція провини господаря тварини і презумпція 

вини роботодавця були змінені. Це говорить про те, 

що презумпції все ж частіше змінюються під впли-

вом прогресу, розвитку суспільних відносин. Змі-

нюються епохи, відносини в суспільстві - зміню-

ються і закони, що регулюють ці відносини. 

Сьогодні правові презумпції вважаються спе-

цифічними правовими формами як в Україні, так і 

багатьох інших країнах світу. Це проявляться в 

тому, що в законодавстві немає чіткої позиції з при-

воду того, яке місце вони займають в процесі регу-

лювання суспільних відносин.  

Правова презумпція – це встановлене юриди-

чне або правове припущення, згідно з яким дослі-

джувані факти вважаються не встановленими і під-

лягають спростуванню, за допомогою викорис-

тання доказів або є неспростовними. Тобто 

презумпція дозволяє нам зробити лише вірогідний 

висновок про існування певних фактів чи обставин, 

що мають бути в подальшому доведені. В певному 

процесі вона спрямовує на пошук обставин чи фак-

тів, існування яких є найбільш вірогідним в існую-

чих умовах, але не дозволяє нам робити висновки 

про її безсумнівну наявність. 

Для того, аби стати правовою, презумпція має 

бути важливою, значущою, цінною для більшості 

членів соціуму. Створювати правові презумпції 

уповноважені представники законодавчої гілки 

влади, які розробляють і затверджують законодавчі 

акти, та судової, які узагальнюють судову прак-

тику, базуючись на конкретних спорах.  

Правова презумпція діє в усіх сферах людсь-

кого життя. Вона поширює свій вплив не лише на 

сфери інтересів людини, наприклад, культурну, пі-

знавальну, тощо, а й на її відносини з іншими інди-

відами в суспільстві. Важливим для здійснення 

цього діяння підґрунтям виступають завдання та 

основні функції презумпцій. 

 Поняття «функції» є досить обширним та 

включає в себе декілька елементів, одним з яких є 

завдання. Завдання презумпції полягає в засобах 

досягнення тієї мети, яку ставить перед собою дос-

ліджувана презумпція. Виходячи з цього, можна ви-

значити і її основну функцію – подолання будь-якої 

невизначеності в правовідносинах.  

Однією з найважливіших функцій правової 

презумпції є розподіл надзвичайності доведення, 

наприклад, обов’язок доведення доказів сторонами 

судового процесу. Саме за допомогою презумпції 

визначається, які факти повинен доказувати пози-

вач, а які відповідач. Проте деякі вчені вважають, 

що тягар доведення не має бути покладений на сто-

рону, на боці якої встановлена презумпція. Цей 

обов’язок має бути покладений лише на її опонента. 

Імперативна функція забезпечує обов’язкове 

застосування презумпції в суді, якщо вона закріп-

лена в нормативно-правових актах.  

Окрім імперативної, презумпції виконують 

охоронну функцію, що дозволяє розглядати їх як 

спосіб впливу на відносини у суспільстві, з метою 

їх упорядкування та охорони. Загалом кожна пре-

зумпція створюється задля захисту прав, свобод та 

інтересів людини, в чому й полягає реалізація даної 

функції.  

Сьогодні дослідники виокремлюють декілька 

видів правових презумпцій.  

Законні презумпції – презумпції, закріплені на 

законодавчому рівні. Їх слід розрізняти від підза-

конних презумпцій, які містяться в підзаконних но-

рмативно-правових актах, наприклад, розпоря-

дження Кабінету Міністрів України, розпоря-

дження Президента, тощо. 

 Судовими презумпціями називають припу-

щення, що встановлюються в результаті тлума-

чення судовими органами норм права.  

Також виділяють договірні презумпції, пре-

зумпції, закріплені в міжнародно-правових актах 

тощо. 

 В українському законодавстві правові презум-

пції класифікуються на декілька видів. Загально-

правові презумпції закріплені в нормативно-право-

вих актах та Конституції і тому стосуються більшо-

сті, а в деяких випадках, всіх галузей права. До них 

відносяться презумпція знання законів, невинува-

тості тощо. 

 Галузеві презумпції діють в межах однієї га-

лузі права. До них можна віднести, наприклад, пре-

зумпцію виконання зобов’язання, наприклад, циві-

льне право. 

 Міжгалузеві презумпції діють в межах одно-

часно кількох схожих галузях права, наприклад, 

презумпція вини, що може застосовуватись як в го-

сподарському, так і цивільному праві. 

 Отже, презумпції знаходять широке застосу-

вання у сфері права. Варто зауважити, що україн-

ське законодавство не дає чіткого визначення по-

няття «презумпція» та не регулює особливості їх за-

стосування. Незважаючи на це, вітчизняна правова 
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система містить значну кількість обов’язкових до 

використання правових презумпцій.  

Це є одним із найважливіших питань вдоско-

налення українського законодавства. Заради уник-

нення непорозумінь та неправильного викорис-

тання правових презумпцій потрібно детально роз-

робити процес та методи їх регулювання, при 

цьому забезпечивши одноманітний, єдиний підхід 

до їх застосування.  
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В ст.221 ГК РФ определены условия обраще-

ния общедоступных вещей в собственность, однако 

законодательного закрепления содержания тер-

мина «общедоступные вещи» не имеется1. Для 

определения порядка участия таких вещей в граж-

данском обороте, необходимо уточнить, какие 

вещи и в каких случаях могут относиться к обще-

доступным. 

Исходя из лексического значения словосочета-

ния «общедоступные вещи» можно сделать вывод 

о том, что такие вещи как объекты гражданских 

https://cyberleninka.ru/
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прав изначально не находятся в чьей-либо соб-

ственности, так как они доступны для пользования 

любого лица. Однако ст.221 ГК РФ уточняет, что 

обращение в собственность таких вещей возможно 

только в соответствии с законом или разрешением 

от собственника. Однако закон в данном случае 

предусматривает не переход права собственности 

на вещь, а приобретение права собственности на 

нее. Для понимания этой нормы необходимо рас-

смотреть, какие вещи относятся к общедоступным. 

Законодатель причисляет к ним ягоды, рыбу и дру-

гие биологические ресурсы, а также другие обще-

доступные вещи, в том числе животных. Необхо-

димо отметить, что обязательным условием приоб-

ретения права собственности на такие вещи 

является фактически затраченные лицом усилия по 

его добыче и (или) приобретению. Например, 

чтобы приобрести в собственность ягоды или 

грибы, необходимо затратить определенные физи-

ческие усилия по их сбору. 

Право собственности на указанные биологиче-

ские ресурсы, общедоступные вещи и животные 

приобретаются гражданином в момент сбора (до-

бычи) указанных объектов гражданских прав. В 

дальнейшем данная вещь участвует в гражданском 

обороте соответственно ее категории без каких-

либо ограничений.  

Отметим также, что общедоступные вещи 

необходимо отличать от бесхозяйных вещей, по-

скольку в соответствии с п.1 ст.225 ГК РФ бесхо-

зяйной является вещь, хозяин которой неизвестен, 

либо от права собственности на которую хозяин от-

казался. Общедоступная вещь сама по себе не нахо-

дится и не находилась ни в чьей собственности, в 

отличие от бесхозяйных вещей, которые могли 

иметь собственника ранее. 

Необходимо учитывать, что общедоступные 

вещи могут приобретаться в случае, если сбор био-

логических ресурсов конкретного вида не запрещен 

на определенной территории или же в определен-

ный период, а также запрещено применение неко-

торых орудий при сборе и добыче таких вещей. 

Например, запрещена стрельба из оружия в насе-

ленных пунктах, следовательно, запрещена и охота 

из стрелкового оружия3, а также вылов рыбы во 

время и в местах нереста, а также с использованием 

запрещенных орудий лова4.  

 
1Конституция Российской Федерации (принята 

всенародным голосованием 12.12.1993) (с учетом 

поправок, внесенных Законами РФ о поправках к 

Конституции РФ от 30.12.2008 N 6-ФКЗ, от 

30.12.2008 N 7-ФКЗ, от 05.02.2014 N 2-ФКЗ, от 

01.07.2020 N 11-ФКЗ) // Собрание законодательства 

РФ, 01.07.2020, N 31, ст. 4398 
2Гражданский кодекс Российской Федерации 

(часть первая) от 30.11.1994 № 51-ФЗ (ред. от 

09.03.2021) // Собрание законодательства РФ. - 

05.12.1994. - № 32. - ст.129, ст.221, ст.225. 
3Кодекс Российской Федерации об админи-

стративных правонарушениях от 30.12.2001 N 195-

ФЗ (ред. от 30.04.2021, с изм. от 17.05.2021) // СПС 

КонсультантПлюс // 
4Уголовный кодекс Российской Федерации от 

13.06.1996 N 63-ФЗ (ред. от 05.04.2021, с изм. от 

08.04.2021) // СПС КонсультантПлюс // 
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Firstly, it is crucial to mention that the integration 

of digital technologies has already been started. Owing 

to this, today, we have a wide range of electronic sys-

tems of legal data; chat-bots enabled to answer basic 

legal questions; systems of automated organisation of 

the contracts, conventions, etc. - namely, the technolo-

gies that displace the repeating motions and actions of 

the attorneys. Nevertheless, technological integration 

in the legal system is nothing like digital integration in 

the engineering sciences, where most of the activities 

are algorithmic and can be displaced at any time. Talk-

ing about more complicated and multitasking actions, 

professor I.N. Glebov claims that the accuracy of AI 

actions directly depends on the quality of program-

ming. Thus, a machine cannot make a mistake, but a 

human being, who wrongly programmed the engine to 

the incorrect algorithm - can. Therefore, in 

I.N.Glebov's opinion, the judge's work can be replaced 

by the unprejudiced robot shorn of human sins but with 

accurate programming. However, if the advanced robot 

can replace the work of a magisterial judge, replacing 

the judge of the Constitutional Court remains unclear. 

 

In his/her work, the judge relies not only on the 

constitutional norms but also on the legal conscience 

and understanding of the legal principles. In order to 

identify how to interpret the proposition of law, how 

exactly laws should operate, according to the article 15 

of the Russian Constitution itself, it is not enough to 

compare and collate.  

Though it may look like some of the legislative 

acts obviously do not coincide with norms and rules set 

by the Constitution that any well-programmed robot 

could detect as violations, it is not that simple. Consider 

as an example the case of the revision of the Constitu-

tional clauses of the second's part paragraph of the first 

article of the 446 of Civil procedural Code of Russian 

Federation and the para 3 from the article 213.25 of the 

Federal law "About Bankruptcy" in conjunction with 

the citizen's claim of I.I. Revkov. 

Despite the fact that the Court indeed has deter-

mined the impossibility of the only habitable shelter ex-

emption, what probably the AI could cope with as well, 

the Court also foresaw chances of malpractice of par-

ticular law: wealthy people, who are not willing to re-

pay the debt, could register their high-priced houses 

and apartments as the only habitable shelter they have, 

protecting their property and the wealth embodied in 

the estate. Therefore, the Court determined specified 

parameters according to which it will be possible to 

identify whether a person actually needs the protection 

of this constitutional right. Doubtfully, artificial intelli-

gence could envisage this case. Still, considering the 

decision is the most direct and obvious, it could not be 

programmed for the robot. It becomes clear that the 

purposes of the Constitutional Court's judgments are 

also creative. Hence, decisions should be made not only 

on the exploration of the controversial to the Constitu-

tion facts, not only on the prognosis of how the consti-

tutional laws are interpreted within the actual legal re-

lations or on social life but also on the subtle sense of 

right and law, their essential principles and specifics of 

the humans' mentality with, the most important, the aim 

to achieve the common rule of law and resolute protec-

tion of the rights and freedoms of the person and citi-

zen. Can artificial intelligence, after all, protect the per-

son's interests? Answering this question, I will provide 

the example of Hongkong firm Deep Knowledge Ven-

tures. In May 2014, it made an algorithm called 

VITAL, a member of the chief directorate. But unfor-

tunately, the algorithm got one of the humans' depravi-

ties - nepotism and constantly voted for the company's 

investment in developing technologies and artificial in-

telligence. In that case, it becomes apparent that it isn't 

beneficial for society to replace human with AI, consid-

ering that human in his/her decisions relies not only on 

law principles but also on morality and humanity. 

 

At the same time, it is myopic to deny the effec-

tiveness of algorithms in the number of legal scopes, 

even within the Constitutional right. Thus, it is quite 

possible to use AI to filtrate the requests to the Consti-

tutional Court on the grounds of the 36, 37 and 38 arti-

cles of the Federal Constitutional law from 21.07.1997 

N 1-FCL in the redaction from 09.11.2020 "About the 

Constitutional Court of the Russian Federation". Here, 

AI can facilitate the work of judges and contribute to 

the development and simplification of the work of the 

Court, filtering inappropriate by their form or content 

requests. 

 

To conclude, artificial intelligence cannot replace 

the work of the Constitutional Court judge, as AI might 

be unpredictable or act not for the good of humanity's 

development or, because of the incomprehension of the 

humans' nature, make wrong conclusions. At the same 

time, it must be acknowledged that AI may be more 

successful than the person in repeating algorithmic ac-

tions, matching the alleged variant with the model and 

finding the differences. All of the above makes it pos-

sible to conclude that AI can be successfully integrated 

into filtering requests. 
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В умовах розбудови правової держави, актуа-

льним залишається питання визначення межі щодо 

втручання держави в приватне життя людини, дане 

питання залишається малодослідженим в усіх краї-

нах де існує розвинене демократичне суспільство.  

Історично склалося, що держава була створена 

суспільством як система, яка має функціонувати за-

для покращення життя самого суспільства. Але, в 

окремих випадках, держава втручається в приватне 

життя людини. Зазвичай це робиться задля встано-

влення правопорядку, справедливості та запобі-

ганню загроз державній цілісності й всьому суспі-

льству. 

Отже, де-юре механізм втручання та випадки, 

за яких держава може втручатись, чітко має регу-

люватись законом держави та розробленими окре-

мими інструкціями. Але ж де-факто, інколи трапля-

ються випадки несанкціонованого втручання дер-

жавних органів у приватне життя людини через 

різні причини: лобіювання інтересів, політичне су-

перництво, отримання політичних визнань, тощо.  

Існують регулятори, що контролюють втру-

чання держави в приватне життя людини. Саме такі 

регулятори на підставі регулятивних норм і визна-

чають межі втручання. Перш за все до них можна 

віднести норми, що прийняті та затверджені на те-

риторії певної країни. Наприклад, Конституція, 

кримінальний кодекс, цивільний кодекс, тощо. В 

цих джерелах встановлено порядок та межі втру-

чання держави в приватне життя людини, де зазна-

чено чіткий алгоритм та передбачено причини та 

умови втручання. На підставі правових норм і чин-

ного законодавства судді мають право втручатись в 

приватне життя людини шляхом прийняття ухвали, 

правоохоронні органи мають право на обшуки осо-

бистого майна та використання приватної інформа-

ції, тощо. 

Проте, нормативно-правові акти, відобража-

ють й діяльність міжнародних організацій. Межі 

втручання держави до приватного життя людини 

значно зменшується через легалізацію таких актів у 

певній державі. Наприклад, країна ратифікувала 

Конвенцію про захист прав людини і основополож-

них свобод. Отже, в таких випадках країна має до-

тримуватись положень всіх статей, зокрема, статті 
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8, що передбачає застосування механізму втру-

чання держави в приватне життя особи й громадя-

нина та людини лише за необхідності того в демок-

ратичному суспільстві.  

Слід зазначити, що важливу роль у межах 

втручання держави в особисте життя особи відіграє 

політичний режим. Існує три типи режимів: демок-

ратичний, авторитарний і тоталітарний. За встанов-

лення в державі тоталітарного режиму, межі втру-

чання держави в приватне життя людини значно ро-

зширюються через тотальний контроль над усіма 

сферами життя. Якщо політичний режим у державі 

можна визначити як авторитарний, то для такої дер-

жави характерне обмеження прав людини та, у по-

рівнянні з тоталітарним, зменшується межа втру-

чання з боку держави. За умовою встановлення у 

державі демократичного режиму межі втручання 

держави в приватне життя людини чітко окреслені 

та застосовуються лише в випадку необхідності для 

збереження цивілізованого суспільства або держав-

ного устрою.  

Надзвичайно важливим чинником, що впливає 

на межі втручання держави в приватне життя лю-

дини є верховенство права та його дотримання. 

Адже важливим є не лише встановлення законом 

алгоритму, а і його фактичне виконання. Якщо в 

країні не діятиме верховенство права, то законні 

межі втручання можуть бути безмежними. Напри-

клад, особливу увагу варто приділити ЄСПЛ, де 

роль цієї організації часто переоцінюють через пе-

вні стереотипи, що склалися. За випадку, коли лю-

дина зверталась до ЄСПЛ та доводила порушення 

права щодо втручання в приватне життя людини ( 

Справа Багієва проти України). Обшук у квартирі 

заявника був проведений із порушенням меж втру-

чання держави в приватне життя людини: були по-

шкоджені двері квартири та з місця проведення об-

шуку зникли речі, не зазначені в переліку вилуче-

них речей.  

У контексті меж втручання держави в прива-

тне життя людини ЄСПЛ виконує функцію нагля-

дача за дотриманням Конвенції про захист прав лю-

дини і основоположних свобод. ЄСПЛ має право 

прийняти рішення на користь позивача та призна-

чити відшкодування моральної шкоди, яке має ви-

конати держава. Проте, на думку автора, виховна та 

наглядова функції не змінюють в остаточному ви-

падку межі втручання держави та не можуть доско-

нало впливати на їх установлення. Регулятором та-

кож виступають режими функціонування єдиної 

державної системи цивільного захисту.  

Суттєвим регулятором меж втручання дер-

жави в приватне життя людини в окремих країнах 

світу, можна вважати й політичну боротьбу. Про це 

важко говорити з точку зору закону, бо чисельна кі-

лькість країн не передбачають правлячої ідеології, 

надають право на оскарження в суді рішень, право 

на інформацію, тощо. Але важливим фактором є 

саме спрямування законів де-факто на розвиток су-

спільства, що і передбачає верховенство права.  

Як висновок, автор зазначає, що проблема 

втручання держави в приватне життя людини є ва-

жливою для світу задля розвитку демократії та де-

мократичного суспільства. Можна стверджувати, 

що відсутність несанкціонованого втручання дер-

жави в приватне життя людини є одним із факторів, 

що впливають на встановлення світової безпеки. В 

свою чергу, залишається проблемою в багатьох 

країнах світу щодо гарантування та забезпечення 

права на повагу до приватного життя людини. Важ-

ливим напрямком діяльності держави щодо визна-

чення межі державного втручання має бути визна-

чено межу пропорційного співвідношення права 

людини на повагу до приватного життя, які цивілі-

зує суспільство. На сьогодні в будь-якій державі не 

є чітко визначеними, щодо обмеження права на 

втручання держави в приватне життя людини. Слід 

також усвідомити, що право на повагу до приват-

ного життя не може вважатись лише правом особи. 

Оскільки існування цивілізованому суспільстві не-

можливо без наділення органам державної влади 

повноваженнями щодо втручання в приватне життя 

людини, задля запобігання порушення права іншій 

людині, посягання на особисте і приватне життя 

людини іншою особою, яка має на меті вчинити 

злочин як проти суспільства так і проти самої дер-

жави. Тому необхідно державі чітко відпрацювати 

на законодавчому рівні саме цю межу щодо невтру-

чання в приватне життя людини. 
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Abstract 

The article is devoted to the consideration of the legal regulation of credit relations and the legal basis of 

judicial protection of the rights of consumers of credit services. 

 The author analyzes the current civil legislation and case law of the Civil Court of Cassation, the Commercial 

Court of Cassation of the Supreme Court and the Grand Chamber of the Supreme Court on certain categories of 

credit disputes. 

 The article provides proposals for amendments to the current civil legislation in order to expand the 

guarantees of the rights of consumers of credit services provided by financial institutions. 
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Problem statement. Over the past few years, 

household incomes and corporate profits have declined 

significantly, leading to an increase in credit disputes. 

According to case law, one of the decisive factors in 

maintaining economic stability in the country is 

effective judicial protection of the rights of participants 

in credit relations. 

Therefore, in order to create a stable system of 

judicial regulation of credit relations, it is necessary to 

deepen the legal positions of the courts of cassation on 

controversial issues that arise in this area. 

In addition, we believe that there is a need to 

clarify the nature of litigation in the field of credit 

relations, as well as an analysis of procedural problems 

that arise when courts consider this category of cases. 

Research on the above issues will help reduce the 

number of disputes in this area. 

Analysis of recent research and publications. 

Among scientists, the issues of legal regulation of 

credit relations, the grounds and problems of resolving 

credit relations were considered by the following 

scientists: О.С. Kizlova, L.O. Yesipova, V.V. Lutz and 

others. At the same time, the case law in resolving 

credit disputes has not been sufficiently studied. 

The goals of the article. The aim of the article is 

to study credit disputes arising in commercial and civil 

jurisdiction and to analyze the legal positions of the 

Civil Court of Cassation, the Commercial Court of 

Cassation and the Supreme Court's Grand Payment on 

credit disputes to identify key positions formulated in 

the relevant category. 

The main results. The current legislation of 

Ukraine, in particular the Civil Code of Ukraine [1] and 

the Law of Ukraine "On Mortgage" [2] defines the 

procedure for concluding loan agreements, ensuring the 

implementation of the loan agreement and liability for 

breach of its terms. 

 According to Article 1054 of the Civil Code of 

Ukraine under the loan agreement, the bank or other 

financial institution (lender) undertakes to provide 

credit to the borrower in the amount and on the terms 

established by the agreement, and the borrower 

undertakes to repay the loan and pay interest [1, Art. 

1054]. 

According to Article 526 of the Civil Code of 

Ukraine, the obligation must be performed properly in 

accordance with the terms of the contract [1, Art. 526]. 

In accordance with Article 610 of the Civil Code 

of Ukraine, the violation of the obligation is its non-

performance or performance in violation of the 

conditions specified in the content of the obligation 

(improper performance) [1, Art. 610]. 

According to the first part of Article 612 of the 

Civil Code of Ukraine, the debtor is considered to be 

overdue if he has not started to fulfill the obligation or 

has not fulfilled it within the period established by 

contract or law [1, Art. 612]. 

Therefore, we believe that in order to properly 

fulfill the obligations under the loan agreement, the 

http://pli.nlu.edu.ua/
https://teacode.com/online/udc/34/347.457.html


68 JURISPRUDENCE / «Colloquium-journal» #15(102), 2021 

borrower must comply with the terms specified in the 

loan agreement for the payment of interest. 

Accordingly, non-payment of interest is considered a 

violation of the terms of the loan agreement. 

In accordance with Article 599 of the Civil Code 

of Ukraine, the obligation is terminated by 

performance, carried out properly [1, Art. 599].  

According to the first part of Article 267 of the 

Civil Code of Ukraine, a person who performed the ob-

ligation after the expiration of the statute of limitations 

has no right to demand the return of the performed, 

even if at the time of execution did not know about the 

expiration of the statute of limitations [1, Art. 267]. 

In case of expiration of the statute of limitations, 

the application for protection of civil rights or interests 

is accepted by the court, but the expiration of the statute 

of limitations, the application of which is claimed by 

the party to the dispute, is grounds for dismissal (parts 

two and four of Article 267 CC of Ukraine) [1, Art. 

267]. 

Given the above rules of law, it can be argued that 

after the expiration of the loan term of the borrower's 

obligation does not terminate. In addition, under the 

loan agreement, the borrower's monetary obligation 

may be fulfilled after the expiration of the statute of 

limitations. 

According to the second part of Article 1054 of the 

Civil Code of Ukraine, the provisions of paragraph 1 

("Loan") of Chapter 71 ("Loan. Credit. Bank deposit") 

shall apply to relations under the loan agreement, un-

less otherwise provided by this paragraph and follows 

from the essence of the loan agreement [1, Art. 1054]. 

Pursuant to the second part of Article 1050 of the 

Civil Code of Ukraine, if the contract establishes the 

borrower's obligation to repay the loan in installments 

(in installments), then in case of overdue repayment of 

the next part the lender has the right to demand early 

repayment of the remaining loan and interest. to Article 

1048 of this Code [1, Art. 1050]. 

According to part one of Article 1048 of the Civil 

Code of Ukraine, the lender has the right to receive in-

terest from the borrower on the loan amount, unless 

otherwise provided by contract or law. The amount and 

procedure for obtaining interest shall be established by 

the contract. In the absence of another agreement of the 

parties, interest is paid monthly until the date of repay-

ment of the loan [1, Art. 1048]. 

Therefore, until the date of repayment of the loan, 

in the absence of another agreement between the parties 

to the agreement, the monthly payment of interest may 

be applied only within the crediting period. 

Thus, the Grand Chamber of the Supreme Court in 

the decision of March 28, 2018 in case № 444/9519/12 

concluded that the right of the lender to accrue interest 

on the loan terminates after the expiration of the loan 

term specified in the contract or in case of a claim 

against the borrower in accordance with part two of Ar-

ticle 1050 of the Civil Code of Ukraine. In protective 

legal relations, the rights and interests of the plaintiff 

are provided by the second part of Article 625 of the 

Civil Code of Ukraine, which regulates the conse-

quences of late performance of a monetary obligation 

[3]. 

In addition, we consider it necessary to analyze the 

practice of the Supreme Court on the termination of 

bail. After all, according to case law, there is a problem 

of termination of the institution of suretyship and lia-

bility of the guarantor in credit obligations. 

Fulfillment of the obligation may be secured by a 

guarantee (part one of Article 546 of the Civil Code of 

Ukraine) [1, Art. 546]. 

The second part of Article 548 of the Civil Code 

of Ukraine provides that an invalid obligation is not 

subject to security. The invalidity of the main obliga-

tion (claim) causes the invalidity of the transaction to 

secure it, unless otherwise provided by this Code [1, 

Art. 548]. 

That is, with the exception of the guarantee (Arti-

cle 562 of the Civil Code of Ukraine), only valid claims 

can be provided [1, Art. 562]. 

Parts one and two of Article 553 of the Civil Code 

of Ukraine stipulate that under a surety agreement the 

surety is entrusted to the debtor's creditor for the per-

formance of his duty. The guarantor is liable to the 

creditor for breach of obligation by the debtor. The 

guarantee can ensure the fulfillment of obligations in 

part or in full [1, Art. 553]. 

Violation of the obligation is its non-performance 

or performance in violation of the conditions specified 

in the content of the obligation (improper performance) 

(Article 610 of the Civil Code of Ukraine) [1, Art. 610]. 

In case of breach of the obligation there are legal 

consequences established by the contract or the law, in 

particular: change of conditions of the obligation; 

payment of penalties; compensation for damages and 

non-pecuniary damage (Article 611 of the Civil Code 

of Ukraine) [1, Art. 611]. 

According to part one, two of Article 554 of the 

Civil Code of Ukraine in case of breach by the debtor 

of the obligation secured by the surety, the debtor and 

the guarantor are liable to the creditor as joint debtors, 

if the surety agreement does not establish additional 

(subsidiary) liability. The guarantor is liable to the 

creditor in the same amount as the debtor, including 

payment of principal, interest, penalties, damages, 

unless otherwise provided by the surety agreement [1, 

Art. 554]. 

Given the above provisions of civil law, we 

believe that the guarantee is an additional way to ensure 

the fulfillment of credit obligations, and therefore the 

guarantee will have legal significance as long as the 

main obligations have legal force. 

Along with this, parts one and three of Article 549 

of the Civil Code of Ukraine stipulate that a penalty 

(fine, penalty) is a sum of money or other property that 

the debtor must transfer to the creditor in case of breach 

of obligation by the debtor. Penalty is a penalty 

calculated as a percentage of the amount of late 

performance of a monetary obligation for each day of 

delay in performance [1, Art. 549]. 

According to Articles 550 and 551 of the Civil 

Code of Ukraine, the right to a penalty arises regardless 

of whether the creditor has damages caused by non-

performance or improper performance of the 

obligation. The subject of the penalty may be a sum of 

money, movable and immovable property. If the 
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subject of the penalty is a sum of money, its amount is 

set by contract or act of civil law [1, Art. 550,551]. 

Given the legal nature of the surety established by 

the legislator, as an additional (accessory) obligation to 

the main contract and direct dependence on its terms, 

the Grand Chamber of the Supreme Court in its 

decision of October 31, 2018 in case № 202/4494/16-

ts, departed from legal conclusions set forth in the 

rulings of the Supreme Court of Ukraine of 26 

November 2014 (case № 6-75tss14), of 3 February 

2016 (case № 6-2017tss15) and of 06 July 2016 (case 

№ 6-1199tss16) on the presumption of the guarantee 

and the impossibility of its termination on the basis of 

part four of Article 559 of the Civil Code of Ukraine in 

view of the existence of a court decision on recovery of 

credit debt, as such a decision in itself indicates the 

expiration of the contract. Therefore, the legal 

relationship that arises after the decision to collect the 

debt, the guarantee does not apply, unless otherwise 

provided by the surety agreement [4]. 

In addition, due to the financial crisis and low 

incomes of citizens, an increasing number of 

individuals are becoming consumers of credit services 

of financial institutions, including credit cards of banks. 

At the same time, not everyone has the opportunity to 

pay the used credit funds on time and pay interest for 

their use. Therefore, the case law on the collection of 

funds for the use of credit cards is relevant. 

In such cases, the contractual relationship arises 

between the bank and an individual - a consumer of 

banking services (part one of Article 11 of the Law of 

Ukraine of May 12, 1991 № 1023-XII "On Consumer 

Protection" (hereinafter - the Law №1023-XII) [5, Art. 

11]. 

According to paragraph 22 of the first part of 

Article 1 of the Law № 1023-XII consumer - a natural 

person who purchases, orders, uses or intends to 

purchase or order products for personal needs not 

directly related to business activities or performance of 

duties of the employee [5, p. 1]. 

Paragraph 19 of UN General Assembly Resolution 

"Guidelines for the Protection of Consumers", adopted 

on 9 April 1985 №39 / 248 at the 106th plenary session 

of the UN General Assembly, states that consumers 

must be protected from contractual abuses such as 

unilateral standard contracts. , exclusion of 

fundamental rights in contracts and illegal lending 

terms by sellers [6, p. 19]. 

The Constitutional Court of Ukraine in the 

decision on the constitutional appeal of citizen Kozlov 

Dmytro Oleksandrovych regarding the official 

interpretation of the provisions of the second sentence 

of the preamble of the Law of Ukraine of November 22, 

1996 № 543/96-В "On liability for late fulfillment of 

monetary obligations" of July 11, 2013 in the case №1-

12 / 2013 noted that in view of the provisions of the 

fourth part of Article 42 of the Constitution of Ukraine 

participation in the consumer contract as a weaker party 

subject to special legal protection in the relevant legal 

relationship, narrows the principle of equality of civil 

relations and freedom of contract , in particular in 

consumer credit agreements [7]. 

The principle of the rule of law is recognized and 

operates in Ukraine. The Constitution of Ukraine has 

the highest legal force; laws and other normative legal 

acts are adopted on the basis of the Constitution of 

Ukraine and must comply with it, which is expressly 

provided for in Article 8 of the Constitution of Ukraine 

[8, Art. 8]. 

In accordance with the fourth part of Article 42 of 

the Constitution of Ukraine, the state protects the rights 

of consumers [8, Art. 42]. 

According to the first part of Article 1 of the Civil 

Code of Ukraine, civil relations are based on the 

principles of legal equality, free will and property 

independence of their participants [1, Art. 1]. 

The main principles of civil law are defined in 

Article 3 of the Civil Code of Ukraine [1, Art. 3]. 

Freedom of contract is one of the general 

principles of civil law, which is provided in paragraph 

3 of the first part of Article 3 of the Civil Code of 

Ukraine [1, Art. 3]. 

One of the fundamental principles of civil 

proceedings is justice, good faith and reasonableness, 

which is provided in paragraph 6 of the first part of 

Article 3 of the Civil Code of Ukraine [1, Art. 3]. 

That is, we believe that any actions of the parties 

to a civil relationship should be characterized by 

honesty, openness and respect for the interests of 

another party to the relationship. 

In its judgment of 28 October 1999 in Brumarescu 

v. Romania, the European Court of Human Rights 

(ECtHR) noted that one of the fundamental aspects of 

the rule of law was the principle of legal certainty, 

which required, inter alia, that the courts did not 

question their decisions [9]. 

The ECtHR has repeatedly stated that the wording 

of laws is not always clear. Therefore, their 

interpretation and application depends on practice. And 

the role of court proceedings is precisely to get rid of 

such interpretative doubts in the light of changes in 

everyday practice (judgment of 11 November 1996 in 

Cantoni v. France, application № 17862/91) [10]. 

Thus, the Grand Chamber of the Supreme Court in 

case № 342/180/17 (decision of July 3, 2019) on the 

claim of JSC CB "PrivatBank" to an individual to 

recover debts under the contract for the provision of 

banking services by signing a questionnaire-application 

for accession to the Terms and the Rules for the 

provision of banking services, concluded that the 

Extract from the Tariffs for credit cards "Universal" 

"Universal, 30 days grace period" and the Extract from 

the Terms and Conditions for the provision of banking 

services in PrivatBank resource: Archive of Terms and 

Conditions for the provision of banking services : 

https://privatbank.ua/terms/, which are contained in the 

materials of this case are not recognized by the 

defendant and do not contain her signature, so they can 

not be regarded as part of the loan agreement concluded 

between the parties on February 18, 2011 by signing 

the application form. Thus, there is no reason to believe 

that the parties agreed in writing the price of the 

contract, which is set in the form of interest payments 

for the use of credit funds, as well as liability in the 
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form of penalties (fines, penalties) for breach of 

contract [11]. 

We believe that the majority of consumers of 

banking services, given the lack of legal awareness, can 

not effectively exercise and protect their rights, so this 

legal position is relevant for all consumers of credit 

services, as it protects their rights from improper 

collection of funds by banks. 

It should be noted that in credit disputes, as in 

other categories of disputes, an important circumstance 

for the satisfaction of claims by the courts is the correct 

choice of protection and timeliness of recourse to the 

court. 

The provisions of Article 611 of the Civil Code of 

Ukraine provide that in case of breach of obligation 

there are legal consequences established by contract or 

law [1, Art. 611]. 

In particular, Article 625 of the Civil Code of 

Ukraine regulates the legal consequences of breach of 

monetary obligation, which have features. Thus, in 

accordance with the above rule, the debtor is not 

released from liability for the impossibility of fulfilling 

the monetary obligation. The debtor who is overdue, at 

the request of the creditor must pay the amount of debt, 

taking into account the inflation index for the entire 

period of delay, as well as 3% per annum of the overdue 

amount, unless otherwise provided by contract or law 

[1, Art. 625]. 

We believe that Article 625 of the Civil Code of 

Ukraine gives the percentage per annum not a penalty, 

but a compensatory nature. 

At the same time, Chapter 19 of the Civil Code of 

Ukraine defines the period within which a person may 

apply to the court with a request to protect his civil right 

or interest, ie the statute of limitations [1, ch. 19]. 

Analysis of the content of the above substantive 

law in their entirety gives grounds to conclude that the 

legal consequences of breach of monetary obligation 

under Article 625 of the Civil Code of Ukraine, applies 

a general statute of limitations of three years (Article 

257 of this Code) [1, Art. 257]. 

The expiration of the statute of limitations, the 

application of which is claimed by the party to the 

dispute, is the basis for rejection of the claim (Article 

267 of the Civil Code of Ukraine) [1, Art. 267]. 

The procedure for calculating the statute of 

limitations is given in Article 261 of the Civil Code of 

Ukraine. In particular, in accordance with part one of 

this article, the statute of limitations begins from the 

day when the person learned or could learn about the 

violation of his right or about the person who violated 

it [1, Art. 261]. 

Thus, the Grand Chamber of the Supreme Court in 

the decision of November 8, 2019 in the case № 

127/15672/16-ts came to the following conclusion: 

"Since as a result of non-performance by the debtor of 

the monetary obligation the creditor has the right to 

receive the amounts provided for in Article 625 of this 

Code for the entire period of delay, ie such delay is a 

continuing offense, the right to sue for inflation losses 

and 3% per annum arises for each one month from the 

moment of violation of the monetary obligation until 

the moment of its elimination. 

The legislator determines the debtor's obligation to 

pay the amount of debt taking into account the inflation 

rate and 3% per annum for the entire period of delay, in 

connection with which such an obligation is ongoing. 

In view of the above, the Grand Chamber of the 

Supreme Court in its decision of 13 February 2019 

(case № 924/312/18) agrees with the conclusions of the 

Commercial Court of Cassation of the Supreme Court 

set out in the decisions of 10 and 27 April 2018 in cases 

№ 910 / 16945/14 and № 908/1394/17, dated 16 

November 2018 in case № 918/117/18, dated 30 

January 2019 in cases № 905/2324/17 and № 

922/175/18, stating that non-performance of the 

debtor's monetary obligation is an ongoing offense, so 

the right to sue for recovery under Article 625 of the 

Civil Code of Ukraine arises from the creditor from the 

moment of breach of monetary obligation until its 

elimination and is limited to the last three years 

preceding the filing. [12]. 

Regarding the effective method of protection, the 

Supreme Court in the Joint Chamber of the Civil Court 

of Cassation in its decision of October 10, 2019 in case 

№ 320/8618/15-ts concluded that the interpretation of 

Articles 14, 16 of the Civil Code of Ukraine allows to 

conclude which is not an effective way to protect the 

recognition of illegal actions in terms of non-crediting 

of regular payments, the obligation to credit the listed 

monthly payments, cancellation and write-off of bad 

debts, the obligation to cancel the penalty, prohibition 

of further accrual of fines and / or penalties on the 

obligations under the loan agreement, the obligation to 

take action to cancel the accrual of interest on the loan 

and penalties, the obligation to cancel illegally accrued 

penalties for late payment, as they do not provide for 

the relevant obligation of another subject of civil law 

and do not restore the rights of the person claiming such 

claims [13]. 

Also, we propose to analyze the issue of double 

recovery of credit debt from the debtor under the main 

agreement and the mortgage agreement, which is 

widely practiced by financial institutions. 

Thus, according to the provisions of Article 598 of 

the Civil Code of Ukraine, the obligation is terminated 

in part or in full on the grounds established by contract 

or law; current legislation (part one of Article 598, 

Articles 599 - 601, 604 - 609 of the Civil Code of 

Ukraine) does not link the termination of the obligation 

with a court decision [1, Art. 598]. 

Also in accordance with Article 1 of the Law of 

Ukraine of June 5, 2003 № 898-IV "On Mortgage" 

(hereinafter - the Law on Mortgage), mortgage - a type 

of security for the obligation of real estate that remains 

in the possession and use of the mortgagor, according 

to which the mortgagee has the right in case of default 

by the debtor secured by the mortgage to obtain 

satisfaction of their claims at the expense of the subject 

of the mortgage mainly to other creditors of the debtor 

in the manner prescribed by this Law [2, Art. 1]. 

The mortgage is derived from the main obligation 

and is valid until the termination of the main obligation 

or until the expiration of the mortgage agreement (part 

five of Article 3 of the Law on Mortgage) [2, Art. 3]. 

The mortgage is terminated in the case of: termination 
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of the main obligation or expiration of the mortgage 

agreement; sale of the subject of the mortgage in 

accordance with this Law; acquisition by the mortgagee 

of ownership of the mortgage; invalidation of the 

mortgage agreement; destruction (loss) of the 

mortgaged building (structure), if the mortgagor has not 

restored it. If the subject of the mortgage agreement is 

a land plot and a building (structure) located on it, in 

case of destruction (loss) of the building (structure) the 

mortgage of the land plot is not terminated; on other 

grounds provided by this Law. Subsequent mortgages 

are terminated as a result of foreclosure on the previous 

mortgage. Information on the termination of the 

mortgage is subject to state registration in the manner 

prescribed by law (Article 17 of the Law on Mortgage) 

[2, Art. 17]. Relevant regulation is also given in Article 

593 of the Civil Code of Ukraine [1, Art. 593]. 

 According to the first part of Article 7 of the Law 

on Mortgage at the expense of the subject of the 

mortgage, the mortgagee has the right to satisfy its 

claim under the principal obligation in full or in part 

established by the mortgage agreement, determined at 

the time of this requirement the amount of debt and any 

increase in this amount, which was directly provided by 

the terms of the contract, which stipulates the main 

obligation [2, Art. 7]. 

In accordance with Article 33 of the Law on Mort-

gage in case of non-performance or improper perfor-

mance by the debtor of the principal obligation, the 

mortgagee has the right to satisfy its claims under the 

principal obligation by foreclosure on the subject of the 

mortgage. Foreclosure on the subject of the mortgage 

is carried out on the basis of a court decision, a notary's 

writ of execution or in accordance with the agreement 

on satisfaction of the mortgagee's claims [2, Art. 33]. 

Thus, in the legal relationship regarding the recov-

ery by the creditor of the debt under the loan agreement 

by foreclosure on the subject of the mortgage, in con-

nection with the default of the debtor, the Grand Cham-

ber of the Supreme Court in the decision of September 

18, 2018 in case № 921/107/15 -d / 16 made the follow-

ing conclusion: “The use by a creditor of another legal 

remedy to protect his right, which has not been duly re-

stored by the debtor, is not a double recovery of the 

debt. 

Issues concerning the execution of the executive 

document issued to the creditor in the event that such 

obligation of the debtor under such executive document 

is absent in whole or in part in connection with its ter-

mination (due to execution by the debtor, another per-

son, etc.) shall be resolved in accordance with part two 

328 Code of Civil Procedure of Ukraine. 

Given the lack of evidence of debtors' obligations 

under loan agreements, the presence of court decisions 

on debt collection, deferred due to the impossibility of 

their immediate execution, the conclusion of the com-

mercial courts of previous instances on the lack of 

grounds to satisfy the mortgagee's claim for foreclosure 

on the mortgage is incorrect and made without taking 

into account the facts of the case and the provisions of 

applicable law. " [14]. 

With regard to litigation for the termination of bail 

in commercial litigation, it should be noted that litiga-

tion in commercial courts is conducted on an adversar-

ial basis, and therefore each party must prove by appro-

priate evidence the circumstances to which it refers. 

Guided by these principles, the Commercial Court 

of Cassation of the Supreme Court in the decision of 

January 29, 2019 in case 916/436/18 concluded that 

when filing a lawsuit to recognize the terminated mort-

gage under the mortgage agreement the plaintiff is bur-

dened with proving the circumstances of complete ter-

mination of obligations under credit agreement in con-

nection with their implementation. The circumstance of 

complete termination of obligations under the loan 

agreement must be proved in the context of each obli-

gation of the borrower, including the principal amount 

of the loan, interest on loans and other mandatory pay-

ments provided between the parties to the loan agree-

ment and additional agreements to him. The plaintiff, 

when filing such claims, must provide the court, in ad-

dition to supporting documents, the calculation of its 

obligations, so that the court can establish a chronology 

of issuance and repayment of each type of obligation 

[15]. 

The analysis of the legal nature of credit relations 

and legal positions set forth in the decisions of the 

courts of cassation presented in this article made it pos-

sible to formulate the following conclusions. 

Conclusions. Based on the study, we summarize 

that the Civil Court of Cassation, the Commercial Court 

of Cassation of the Supreme Court and the Grand 

Chamber of the Supreme Court consider a large number 

of disputes in credit relations and introduce legal 

positions that will reduce the total number of appeals. 

We believe that forming legal positions, the courts 

of cassation proceed from certain general criteria 

formed in the process of resolving credit disputes and 

follow the rule according to which the court decision 

must finally resolve the dispute on the merits and 

protect the violated right or interest. 

According to case law, a large number of credit 

disputes are based on gaps in the legislation and the 

possibility of ambiguous interpretation of legal norms. 

At present, it can be argued that the practice of courts 

of cassation will certainly reduce the number of new 

credit disputes, as the legal positions of courts of 

cassation in most cases solve an exclusive legal 

problem, ensure the development of law and form a 

single law enforcement practice. 

In addition, it should be noted that the problem of 

a large number of credit disputes can be solved by 

making legislative changes to civil law. 

With this in mind, we propose to amend the 

current civil legislation to expand the guarantees of 

consumer rights of credit services provided by financial 

institutions. 

References 

1. Civil Code of Ukraine: Law of Ukraine of 

January 16, 2003 № 435-IV. URL: 

https://zakon.rada.gov.ua/laws/show/435-15 (accessed 

April 23, 2021). 

2. On mortgage: Law of Ukraine of 05.06.2003 № 

898-IV. URL: 



72 JURISPRUDENCE / «Colloquium-journal» #15(102), 2021 

https://zakon.rada.gov.ua/laws/show/898-15#Text. 

(appeal date May 4, 2021). 

3. Resolution of the Grand Chamber of the 

Supreme Court of March 28, 2018 in case № 

444/9519/12. URL: 

https://reyestr.court.gov.ua/Review / 74838904 

(accessed May 4, 2021). 

4. Resolution of the Grand Chamber of the 

Supreme Court of October 31, 2018 in case 

202/4494/16-ts. URL: 

https://reyestr.court.gov.ua/Review/77720972 

(accessed May 4, 2021). 

5. On consumer protection: Law of Ukraine of 

May 12, 1991 № 1023-XII. URL: 

https://zakon.rada.gov.ua/laws/show/1023-12#Text 

(accessed May 4, 2021). 

6. Resolution of the UN General Assembly 

"Guidelines for the Protection of Consumers", adopted 

on April 9, 1985 №39 / 248 at the 106th plenary session 

of the UN General Assembly. URL: 

https://zakon.rada.gov.ua/laws/show/995_903#Text 

(accessed May 4, 2021). 

7. Decision of the Constitutional Court of Ukraine 

in the case on the constitutional appeal of citizen 

Kozlov Dmytro Oleksandrovych regarding the official 

interpretation of the provisions of the second sentence 

of the preamble of the Law of Ukraine of 22 November 

1996 № 543/96-В “On liability for late performance of 

monetary obligations” of 11 July 2013 year case -121-

12 / 2013. URL: 

https://zakon.rada.gov.ua/laws/show/v007p710-

13#Text (accessed May 4, 2021). 

8. The Constitution of Ukraine: Law of Ukraine of 

June 28, 1996 № 254k / 96-VR. URL: 

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96

-%D0%B2%D1% 80 # Text (accessed May 4, 2021). 

9. Judgment of the ECtHR of 28 October 1999 in 

Brumarescu v. Romania. URL: 

http://eurocourt.in.ua/Article.asp?AIdx=307 (accessed 

May 4, 2021). 

10. Judgment of the ECtHR of 11 November 1996 

in Cantoni v. France. URL: 

http://eurocourt.in.ua/Article.asp?AIdx=112 (accessed 

May 4, 2021). 

11. Resolution of the Grand Chamber of the 

Supreme Court of July 3, 2019 in case № 342/180/17. 

URL: https://reyestr.court.gov.ua/Review/82998244 

(accessed May 4, 2021). 

12. Resolution of the Grand Chamber of the 

Supreme Court of November 8, 2019 in case № 

127/15672/16-ts. URL: https://reyestr.court.gov.ua/ 

Review / 85743708 (accessed May 4, 2021). 

13. Resolution of the Supreme Court of the Joint 

Chamber of the Civil Court of Cassation of October 10, 

2019 in case № 320/8618/15-ts. URL: 

https://reyestr.court.gov.ua/Review/85110992 

(accessed May 4, 2021). 

14. Resolution of the Grand Chamber of the 

Supreme Court of September 18, 2018 in case № 

921/107/15-g / 16. URL: https://reyestr.court.gov.ua/ 

Review / 77720890 (accessed May 4, 2021). 

15. Resolution of the Commercial Court of 

Cassation of the Supreme Court of January 29, 2019 in 

case №916 / 436/18. URL: https://reyestr.court.gov.ua 

/ Review / 79545360 (accessed May 6, 2021). 

 

  



 

 

 

Сolloquium-journal №15(102), 2021 

 

Część 4 

 

(Warszawa, Polska) 

ISSN 2520-6990 

ISSN 2520-2480 

Czasopismo jest zarejestrowany i wydany w Polsce. Czasopismo publikuje artykuły ze wszystkich dziedzin 

naukowych. Magazyn jest wydawany w języku angielskim, polskim i rosyjskim. 

Częstotliwość: co tydzień 

 

Wszystkie artykuły są recenzowane. 

Bezpłatny dostęp do elektronicznej wersji magazynu. 

 

Przesyłając artykuł do redakcji, autor potwierdza jego wyjątkowość i jest w pełni odpowiedzialny za wszelkie 

konsekwencje naruszenia praw autorskich. 

 

Opinia redakcyjna może nie pokrywać się z opinią autorów materiałów. 

Przed ponownym wydrukowaniem wymagany jest link do czasopisma. 

Materiały są publikowane w oryginalnym wydaniu. 

 

Czasopismo jest publikowane i indeksowane na portalu eLIBRARY.RU,  

Umowa z RSCI nr 118-03 / 2017 z dnia 14.03.2017. 

 

Redaktor naczelny - Paweł Nowak, Ewa Kowalczyk 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

«Сolloquium-journal» 
Wydawca «Interdruk» Poland, Warszawa 

Annopol 4, 03-236 

Format 60 × 90/8. Nakład 500 egzemplarzy. 
 

E-mail: info@colloquium-journal.org 
 

http://www.colloquium-journal.org/ 
 


