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MOJIEJIb OIIIHKA EGEKTUBHOCTI OPTAHIZALIIMHO-EKOHOMIYHOI'O MEXAHI3MY
T'OCHOJAPIOBAHHSA CLIBCBKOTI'OCITIOJIAPCBKHUX MIAIMPUEMCTB BIHHUIIBKOI OBJIACTI

Abstract

In modern economic conditions, with the negative influence of external and internal factors, an effective
organizational and economic management mechanism has been formed that allows achieving high results of the
enterprise's activities with optimal consumption of resources. In this context, it is necessary to consider issues
related to the establishment of an appropriate mechanism, as well as to assess its effectiveness and effectiveness.
The article reveals the content of the economic category at the regional level (meso-level) and presents studies of
elements of the mechanism of management of agricultural enterprises. The system of economic diagnostics of
organizational and economic mechanism of agricultural management is proposed and criteria for analysis of
performance indicators of its functioning are defined. The scientific novelty of the study is the development of new
levels of the mechanism - technological and social, which must be taken into account when evaluating the entire
system of organizational and economic relations between enterprises. At the same time, new indicators reflecting
the effectiveness of the presented levels of the mechanism were introduced. The provisions proposed in the article
are justified by calculations made on the example of agricultural enterprises of the Vinnitsa region.

Anomauin

YV eyuacnux exornomiunux ymosax iz HecamusHuM 6NAUE0M 306HIUHIX MA 6HYMPIWHIX hakmopie chopmosa-
HUll e(heKMueHUL OP2aHi3ayitiHO-eKOHOMIYHUL MEXAHIZM YNPABTIHHSA, WO 00380J5E 00CASMU BUCOKUX Pe3Vibmd-
mig OisNbHOCMI NIONPUEMCINGA NPU ONTNUMATILHOMY CHONICUBAKHI pecypcis. Y ybomy xonmexcmi HeoOXiOHO po3e-
JSIHYMU RUMAHHS, 08 S13aHi 3 (DOPMYBAHHAM BIONOBIOHO20 MEXAHIZMY, @ MAKONC OYIHUMU U020 Pe3ylbmamue-
Hicmb ma egexmugnicmo. Y cmammi po3KpUSAEMbCS 3MICM eKOHOMIYHOI Kame2opii Ha pecioHAlbHOMY DI6HL
(me30pisenv) ma npedcmagieni O0CHIONCEHHSL eIeMEeHmMi8 MEXaHi3My YAPAGIIHHA CLIbCbKO20CN00aPChKUMU NiON-
puemcmaamu. 3anponoHo8ano cucmemy eKOHOMIYHoI JiaeHOCMUKU OP2aHi3ayiliHO-eKOHOMIYHO20 MEXAHI3MY de-
PAPHO20 MEHEeONCMEHMY M 6UHAYEHO Kpumepii anaizy NoKa3HUKie egpexmueHocmi tio2o gynkyionysanns. Ha-
VKOBOI HOBU3HOI O0CHIONCEHHS € PO3POOKA HOBUX PIGHIE MEXAHI3MY - MEXHOI02IUHO20 MA COYIANbHORO, AKI He-
00XI0HO 8paxoeysamu npu oyinyi Gciei cucmemu OpeaHi3ayitiHO-eKOHOMIYHUX GIOHOCUH MIJIC NIONPUEMCMBEAMU.
Oo0HouacHo 3anpoeaddiceno HO8i NOKAZHUKU, WO 8i000padicaioms eqhekmueHicmy npedcmagieHux piGHie MexaHi-
3My. 3anpononoeani 6 cmammi NOA0NCEHHA OOIPYHIMOBYIOMbCA PO3PAXYHKAMU, 3pOOIECHUMU HA NPUKAAODT CilbChb-
K020Cno0apcvkux nionpuemcme Binnuyvkoi obnacmi.

Keywords: agricultural enterprises, organizational and economic mechanism, efficiency assessment, produc-
tion activities, improvement, integrated indicator.

Knrouogi cnosa: cinbcoko2ocnodapcvki nionpuemcmea, 0peanizayitino-eKOHOMIYHUL MeXanizm, oyinka egpe-
KIMUBHOCMI, 8UPOOHUYA OIATbHICINb, YOOCKOHANEHHS, KOMNIEKCHUU NOKA3HUK.

Formulation of the problem. The agricultural
sector operates in a rather difficult economic environ-
ment, due to the influence of domestic, foreign eco-
nomic and political negative factors. Therefore, there is
a need to create new approaches and requirements to
solve existing problems in the agro-industrial complex.
One of the ways to solve this problem is to clarify the
model of efficiency of the organizational and economic

mechanism of management, its improvement and the
possibility of further application in the agricultural sec-
tor of the economy. This issue is relevant for agricul-
tural organizations of Vinnytsia region, the state of
their economy requires the search for new approaches
to increase the efficiency of their activities, improve the
financial situation.
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Analysis of researches and publications. In
studies by foreign authors (D. Keynes, D. Ricardo, A.
Smith, A. Culman), the organizational and economic
mechanism is represented by a certain sequence or set
of economic phenomena, but without studying all its
constituent elements. -economic mechanism of man-
agement is also claimed by such scientists as L. Abal-
kin, V. Afanasyev, G. Bagiev, P. Bunich, E. Golubkov,
O. Grebeshkova, M. Greshchak, O. Dobykina, O.
Kotsyuba, B. Rapoport, V. Sklyarenko, S. Shatalin, E.
Yasin and many others [1]. However, not all works pro-
vide an assessment of indicators that characterize the
effectiveness of the management mechanism. There-
fore, despite the large number of different studies in
Ukrainian and foreign literature, this issue still needs
further study.

Formulation of aims of the article. The purpose
of this article is to consider the issue of assessing the
effectiveness of the organizational and economic mech-
anism of management of agricultural enterprises in
Vinnytsia region and the impact on financial and eco-
nomic performance. The subject of scientific work is
the organizational and economic mechanism of man-
agement of agricultural enterprises in Vinnytsia and
evaluation of its effectiveness.

The object of research in this work were agricul-
tural enterprises of Vinnytsia region. The research
methodology consists in the analysis of the system of
indicators characterizing various parties and features of
the mechanism of management of agricultural com-
modity producers. The study used a systematic ap-
proach to the study of this issue using the abstract-log-
ical method, the method of grouping, comparison, eco-
nomic-statistical method, the method of export
estimates.

Exposition of basic material of research. Organ-
izational and economic mechanism should be studied
as a system of consciously established forms of man-
agement, levers and methods of management, planning,

financing, pricing and other economic structures that
ensure the implementation of the reproduction process
in agriculture in specific territorial conditions. Thus the
complex estimation of efficiency of the management
mechanism is recommended to be carried out as diag-
nostics of functioning of each of elements of the inves-
tigated mechanism.

Organizational and economic mechanism of func-
tioning of agricultural enterprises includes macro- and
microeconomic components. The macroeconomic
component is formed under the influence of the state
and determines the objective conditions of management
[2].

Organizational and economic mechanism of the
micro level - a set of economic and organizational
measures aimed at achieving strategic goals of agricul-
tural enterprise.

Vinnytsia region is an agro-industrial region of
Ukraine, where the share of agricultural products and
processing industries is more than half of the gross out-
put of the region. The long-term development of the re-
gion's economy is associated with these industries, so
their work requires a productive resource base, which
in most cases is represented by agricultural enterprises
in the region [3].

The agro-industrial complex of Vinnytsia region
is characterized by different conditions, differentiation
of the level of socio-economic development and the ob-
ject of the meso-level economy, which is aimed at
achieving the goals developed by regional authorities
and should be adapted to methods of state support of
agrarian business. The region specializes in the produc-
tion of cereals, vegetables, potatoes, oil seeds, fodder
crops. In animal husbandry, the areas of specialization
are meat and dairy cattle breeding, poultry farming, and
pig breeding. Indicators that characterize the state of
production of farmers in Vinnytsia are shown in table.
1.

Table 1
Dynamics of indicators of agricultural enterprises of Vinnytsia region in
2017-2020
2020 in
Indicators 2017 2018 2019 2020 % until
2017
Land resources

Total land area fo_r harvest of agricultural 1625,7 1623.7 16238 1627.2 100.09
crops of all categories of farms, thousand ha
Tot_al land area of enterprises for harvest of 1208.3 1203.9 1202.7 1207.3 99.91
agricultural crops, thousand ha
Avrea of agricultural land used by enterprises, 1245.9 1243.7 12411 12496 100.29
thousand ha
Avrea of arable land, thousand ha 12249 1218,3 1220,5 1229,0 100.33
Area on which mineral fertilizers were ap-
plied for harvest of agricultural crops, thou- | 1103,9 1040,3 966,5 1036,9 93,93
sand ha
Area on which organic fertilizers were ap-
plied for the harvest of agricultural crops, 22,8 42,9 37,1 34,2 150,0
thousand ha
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Continuation of table 1.

Labor resources
g'e”r’;‘)?]ir of employees in enterprises - total, | 43010 | 15g541 | 177354 | 182753 | 127,42
Including: agricultural workers, persons 36932 39107 36437 37684 102,03
Amounts of accrued wages per year per 1em- | g5q00 6 | 998040 | 12243336 | 1281912 | 164,37
ployee, thousand UAH
Material and technical resources of enterprises
Tractors of all kinds, units 9297 8559 8701 8853 95,2
Trucks and lorries, units 5765 5280 5323 5456 94,64
Trailers and semi-trailers, units 3354 4418 4501 4591 136,88
Tillage equipment:
plows, units 3733 3743 3891 3789 101,50
cultivators, units 4636 4392 4515 4614 99,52
harrow, units 20431 17652 17478 18520 90,64
Equipment for sowing and planting and for
applying fertilizers:
seeders, units 4550 4192 4334 4359 95,80
potato planters, units 68 77 75 74 108,82
Continuation of table 1.
manure and fertilizer spreaders, units 2005 1836 1906 1916 95,56
Combine availability:
grain harvesters, units 1765 1653 1670 1696 96,09
corn harvesters, units 156 126 125 136 87,17
potato harvesters, units 37 31 29 32 86,48
beet harvesters, units 319 270 258 282 88,40
fodder harvesters, units 418 322 314 351 83,97
Indicators of production volume at enterprises
Volume of production of cereals and leg- 20436 8 38430.5 458013 346542 117,72
umes, thousand centners
;/ecilsume of potato production, thousand cent- 24.4 211 10,1 236 96.72
Volume of vegetable production, thousand
centrers 41,1 52,8 83,4 57,9 140,87
ﬁ;?;""tg%s('“ live weight) of agricultural ani- | 55576, | 426800 586195 601463 | 170,53
Sales for slaughter of cattle (live weight), 11.4 12.4 14,8 11,0 96,49
thousand tons
Sales of poultry for slaughter (live weight), 3295 4038 5555 580.4 176,14
thousand tons
Milk production, thousand tons 182,5 204.,0 202,6 212,3 116,32
Average annual hopes milk from 1 cow, kg 5606 6390 6540 7222 128,82
l\_lumb_er of eggs obtained from poultry, mil- 363.6 3703 4017 369.6 101,65
lion pieces

Source: compiled by the author according to the data [4].

The analysis of the situation in the agricultural
sector of Vinnytsia region showed that not all indicators
show positive dynamics. Thus, during the analyzed pe-
riod of time in the region, land and labor resources de-
creased, there was a negative dynamics of some indica-
tors of production.

One of the main problems is the reduction of the
number of employees of enterprises, which becomes an
obstacle to providing the agri-food market with quali-
fied labor resources. The wages of most workers em-
ployed in agricultural production are also low. The av-
erage salary of agricultural workers in Vinnytsia region
amounted to 10.4 thousand UAH in 2020, while in
Sumy region this figure amounted to 12.1 thousand
UAH.

The number of agricultural machinery is decreas-
ing at enterprises (tractors, combine harvesters and for-
age harvesters), there is a steady moral and physical ag-
ing of fixed assets. Insignificant positive dynamics is
observed only in some indicators of agricultural pro-
duction: potatoes, vegetables, livestock and poultry for
slaughter, milk and eggs.

In recent years, the total number of agricultural en-
terprises has increased (in 2016 - 2545 units, in 2019 -
2860 units), in addition, many of them in 2020 are in a
difficult financial situation.

Elimination of negative causes at the enterprises
of the agro-industrial complex of Vinnytsia region is
impossible without analyzing the effectiveness of the
organizational and economic mechanism of manage-
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ment, which is, according to most economists, a com-
plex holistic system consisting of many elements of
economic, organizational, legal and social levels.
Therefore, it is advisable to evaluate the constitu-
ent elements of this concept using multifaceted indica-
tors. The basis for assessing the organizational and eco-
nomic mechanism of management was the method con-
sidered in the works of V. Andriychuk [5], it should be
noted that there are other models of balanced score-
cards, such as: BSC model L. Meisel, efficiency pyra-
mid K. McNair, R. Lunch, K. Cross, momens EP?M -
model - K. Adams and P. Roberts, the model of «stake-
holders» [6], the system of selective indicators of We-
ber and others. Each of the models contains a set of fac-
tors that, according to the authors, most fully describe
the management mechanism of a set of interrelated in-

dicators [7], now the study has been improved by mak-
ing additions and adjustments to expand the system of
indicators that reflect not only efficiency implementa-
tion of the organizational and economic component.

For the presented components of the mechanism
were introduced indicators (crop yield, gross output,
energy, material consumption, average annual number
of employees, the amount of taxes and insurance pre-
miums, etc.), reflecting the scope of additional levels of
organizational economic mechanism of management of
agricultural enterprises and organizations.

Indicators of efficiency of organizational and eco-
nomic mechanism for agricultural enterprises of Vin-
nytsia region for 2017-2020 are shown in table. 2. The
assessment of each of its levels is determined by the in-
teraction of growth rates of the presented coefficients.

Table 2

Dynamics of indicators of organizational and economic mechanism of management of agricultural enter-

prises of Vinny

tsia region

Deviation
Indicators 2017 2018 2019 2020 2020 to 2017
(+5-)
Indicators of organizational efficiency of the mechanism
Profitability ratio 25,8 19,8 10,5 8,4 -17,4
Return on assets, UAH 1,99 1,95 1,84 1,75 -0,24
Fixed assets renewal ratio 0,63 0,51 0,64 0,65 0,02
Fixed assets growth ratio 0,08 0,13 0,13 0,14 0,06
Labor productivity, thousand UAH 917,2 1053,9 1179,3 1304,3 387,1
Indicators of economic efficiency of the mechanism
Profit from the main activity per em-
ployee, thousand UAH 2.4 2.7 34 2.8 0.4
LPJr’(A)dtj_'uced products for 1 UAH salary, 7.20 6.94 6,80 6.75 045
Profitability of sales, % 15,29 14,67 15,34 16,64 1,35
Level of return on equity, % 15,96 13,6 14,0 14,92 -1,04
Return on total capital, % 9,25 2,99 5,32 8,67 -0,58
Absolute liquidity ratio 0,18 0,25 0,31 0,21 0,03
Coverage ratio 2,06 2,39 2,20 1,84 -0,22
Autonomy ratio 0,52 0,51 0,54 0,58 0,06
Current assets turnover period, days 385 330 326 291 -94
Financial leverage ratio 1,23 0,82 0,86 0,72 -0,51
Coefficient of production lever 1,84 1,28 1,29 1,11 -0,73
Indicators of technological efficiency of the mechanism

Yield, c/ha
of cereals and legumes 55,2 69,3 71,9 50,4 -4,8
open ground vegetables 168,0 256,5 176,3 194,2 26,2
potatoes 113,9 169,0 104,4 173,6 59,7
Average annual milk yield per cow, kg 5606 6390 6540 7222 1616
Averagg a_nnual eggs obtained from laying 362.0 3703 4017 369 1 71
hens, million units
Rearing (live weight), tons
cattle 11057,0 11313,0 11953,0 | 12567,0 1510
pigs 9074,0 9308,0 10693,0 | 10954,0 1880
Produced gross output per 1 ha of agricul-
tural land, thousand UAH 8,75 8,66 10,09 12,95 4.2
Produced gross output per 1 person, UAH 32286 36044 36814 37584 5298
Labor productivity (per 1 worker em-
ployed in agricultural production, thou- 917,2 1053,9 1179,3 1304,7 387,5
sand UAH
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Continuation of table 2.

Indicators 2017 2018 2019 2020 Deviation
2020 to 2017
= — (*5-)
nergy intensity of products
KW-h/UAH. 0,007 0,006 0,009 0,010 0,003
Material consumption of products, UAH 0,52 0,57 0,53 0,54 0,02
Indicators of social efficiency of the mechanism
Numbe_r of employees in agricultural or- 36932 39107 36437 37684 752
ganizations, people
Average monthly nominal salary of em- 64990 | 8317,0 | 10202,78 | 10682,6 41836
ployees of organizations, thousand UAH
Volume of pa}ld_ insurance premiums per 1 32000 37230 41730 47230 15230
employee (minimum wages), UAH
SSC 704,0 819,06 918,06 1039,06 335,06
PIT 576,0 670,14 751,14 850,14 274,0
Military duty 48,0 55,85 62,60 70,85 22,85
Volume of taxes and fees paid by private
individuals, UAH:
I single tax group
Single tax 160,0 176,20 192,1 210,20 50,2
SSC 352,0 819,06 918,06 1039,06 687,06
11 group of the single tax
Single tax 640,0 744,60 834,60 944,60 304,6
SSC 704,0 819,06 918,06 1039,06 335,06
111 group of the single tax
Single tax 5% 5% 5% 5% -
SSC 704,0 819,06 918,06 1039,06 335,06
111 group of the single tax (including VAT)

Single tax 3% + 3% + 3% +

’ 200 | SP20% | o0u 20% -
SSC 704,0 819,06 918,06 1039,06 335,06

General system of taxation

SDR 22% 22% 22% 22% -
PIT 18% 18% 18% 18% -
Military tax 1,5% 1,5% 1,5% 1,5% -

Source: compiled by the author according to the data [8, 9].

The normative value of individual parameters of
the organizational, economic, technological and social
level of the mechanism should be more than 1.

The value of the complex indicator should be more
than one, which will indicate the successful develop-
ment of enterprises and effective functioning of organ-
izational and economic mechanism. If the value of the
complex indicator does not exceed one, it is necessary
to pay attention to which component of the mechanism
(organizational, economic, technological or social)
there is a decrease in the final result:

CI=3O *E + T * S (1)

where CI - a comprehensive indicator of the effec-
tiveness of organizational and economic management
mechanism; O - individual indicator of the organiza-

tional component of the mechanism; E - individual in-
dex of the economic component of the mechanism; T -
separate index of the technical component of the mech-
anism; S - social component of the mechanism Individ-
ual indicators; n - level of control mechanism, units.

The calculation of individual indicators of each of
the components of the mechanism can be calculated by
the following formula:

I, = V/GR, * GR, *... *GR, 2

where I, - is an individual indicator of the effec-
tiveness of the component of the mechanism; GR, -
growth rate of relevant indicators; n - level of control
mechanism, unit. The calculations reflect the following
values of the integrated indicator on average for the pe-
riod 2017-2020:

Io=3/GR; * GR; *... xGRs = 31,01, » 1,01, * ...

* 1,3, =1,10137

Ir="\/GR, * GR, *...

*GRy; = '\[1,42, = 1,04, ...

*1,01,; = 1,02365

I; = 3J/GR, * GR, *...

*GRy, = "\[1,04, * 0,64, * ...

+0,45, =1,00327

Is=1/GR; * GR, *...

*GRg =13/0,91, * 13,72, * ...

* 123, =0,98828

CI:4\/1,10137 * 1,02365, *1,00327 *0,98828 = 1,02443
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Thus the complex indicator of efficiency of the
management mechanism is calculation of individual
parameters of organizational, economic, technological

and social components of the mechanism which are
presented in tab. 3.

Table 3

Indicators of effective development of organizational and economic mechanism of agricultural enterprises

Characteristics of the
mechanism

Indicators

Normative
value

Organizational (O)

Coefficient of management profitability;
return on assets;

fixed assets renewal ratio;

fixed assets growth rate;

labor productivity

0>1

Economic (E)

Profit from operating activities per employee;
production for UAH 1 wages of employees;
profitability of sales;

level of return on equity;

level of return on total capital;

total liquidity ratio;

coverage ratio;

coefficient of autonomy;

period of one turnover of current assets;
financial leverage ratio;

production lever ratio;

E>1

Technological (T)

Yield of crops (grains, potatoes, vegetables in the open
ground);

e average annual milk yield per cow;

e average annual eggs obtained from laying hens;

e average daily increase in live weight of animals;

e cultivation (in live weight);

e gross output per 1 ha of agricultural land;

e Qross output per 1 person;

e productivity labor (per 1 worker employed in agricultural pro-
duction;

e energy consumption of products;

e material consumption of products

T>1

Social (S)

e Number of employees in agricultural organizations;

e average monthly nominal wages of employees of organiza-
tions,

e the amount of insurance premiums paid per 1 employee
(minimum wage);

o the amount of taxes and fees paid by private individuals (in-
cluding SDRs, personal income tax, military duty).

S>1

As a result of the calculations, a comprehensive
indicator of the effectiveness of the organizational and
economic mechanism of management of more than
one. However, despite this, there are some difficulties
in using the social component of the management
mechanism, which is largely due to the reduction in the
number of agricultural enterprises in the region and the
reduction in the number of agricultural workers. In ad-
dition, in recent years, the dynamics of many indicators
of production and financial results of agricultural pro-
ducers in Vinnytsia, as well as inefficient management
of their resource potential.

Conclusions. The current stage of development of
agricultural production requires significant changes in
the concepts and methods of evaluation of organiza-
tional and economic instruments of management. Thus,
there is a need to consider and improve the organiza-
tional and economic mechanism of management at the

regional level. The proposed diagnostics of the organi-
zational and economic mechanism of management of
agricultural enterprises reflects the use of new levels of
the mechanism - technological and social, within which
the relevant indicators were introduced draw the fol-
lowing conclusions:

1. Despite the fact that agricultural enterprises of
Vinnytsia region occupy leading positions in the pro-
duction of crop products, in recent years there has been
a tendency to reduce material and, to a greater extent,
labor resources.

2. Organizational and economic mechanism of
management is a complex in its composition and con-
tent economic category, consisting of many elements
that interact and complement each other. Different in-
dicators, both differentiated and generalized, should be
used to evaluate and analyze them.
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3. Among the elements of the organizational and
economic mechanism of development of agricultural
enterprises of Vinnytsia region, the technological and
social level were considered..

4. The complex indicator of efficiency of the or-
ganizational and economic mechanism of management
of the enterprises of the Vinnytsia region for the inves-
tigated period was more than 1 that testifies to its rather
successful functioning. However, it is necessary to note
the value of the social component of the mechanism,
which deviates from the normative value.

The proposed model for assessing the organiza-
tional and economic mechanism of agricultural produc-
ers goals of the agricultural sector, to respond quickly
to the emergence of new problems in the economic ac-
tivity of the subject.

References

1. Yeremenko O.M., Khoroshikh V.V. On the for-
mation of organizational and economic mechanism of
enterprise management in terms of marketing orienta-
tion. Manager. 2015. Ne 1. P. 169-173. URL:
http://nbuv.gov.ua/UJRN/Nzhm_2015 1 27

2. Klochko T.A. Formation of the economic mech-
anism of increase of efficiency of activity of the agrar-
ian enterprises. Intelligence XXI: scientific profes-
sional journal. 2020. Ne 2. P. 80-92.

3. Lopatyuk R.I. The current level of development
of enterprises in the Vinnytsia region. Agrosvit. 2013.
Ne 6. P. 56-59.

UDC 631.153:621.311

URL:
http://nbuv.gov.ua/UJRN/agrosvit 2013 6 12

4. Agriculture of Vinnytsia region. State Statistics
Service of Ukraine. Main Department of Statistics in
Vinnytsia Region. Vinnytsia. 2020. P. 292. URL:
http://www.ukrstat.gov.ua/opera-
tiv/imenu/menu_u/cg.htm

5. Andriychuk V.G. On the need for integrated use
of profitability indicators in planning and economic
work. Improving the economic mechanism of function-
ing of agricultural enterprises in conditions of uncer-
tainty. Collection Science work between people. Sci-
ence practice. conf. May 19-20, 2004. KNEU, 2004. P.
595.

6. Sergeeva O.V., Krasnonosenko M.M. For-
mation of strategic changes of the enterprise on the ba-
sis of the balanced system of indicators of NBU of
them. Vernadsky. 2011. URL:
http://www.nbuv.gov.ua/portal/soc_ gum / Tiru /
2011 31 1/ Sergeeva.pdf

7. Fridag H.R., Schmidt W. Balanced Scorecard.
[translation with him. M.V. Lapshinov]. Omega-L.
2006. P. 144.

8. State Statistics Service of Ukraine. [Electronic
source]. URL.: http://www.ukrstat.gov.ua/

9. State Fiscal Service of Ukraine. [Electronic
source]. URL: http://sfs.gov.ua/

Kysh LM.

Candidate of Economic Sciences, Associate Professor of the Department of computer sciences and eco-

nomic cybernetics Vinnytsia National Agrarian University
DOI: 10.24412/2520-6990-2021-15102-10-16
E-COMMERCE AS ONE OF THE KEY FACTORS ENSURING THE COMPETITIVENESS OF
AGRARIAN ENTERPRISES IN UKRAINE

Abstract.

The scientific research examines the use of e-commerce by agricultural producers in Ukraine under condi-
tions of the impact of quarantine restrictions on the functioning of the national, international, world economic
systems and individual markets. The influence of e-commerce (EC) on the competitiveness of agrarian enterprises
in the country is revealed. The aim of the research is to reveal the importance of e-commerce for ensuring the
competitiveness of Ukrainian agricultural producers and to clarify the features of its use for agricultural holdings,
large, medium-sized and small enterprises under conditions of a global pandemic and development of the quar-
antine crisis. The methods of analysis and synthesis, induction and deduction, monographic and graphic methods
and the method of logical generalization are used in the work. The research methodology is based on the system-
functional and historical approaches. Based on the critical analysis of foreign scientific developments by domestic
scientists, the essence of the term “e-commerce” was defined at the beginning of the research with the emphasis
on the growth of the competitiveness and economic efficiency of business entities and relevant software products
in the context of the increase of meeting customer needs in products (jobs, services). The study of statistics on the
development of commercial activity and e-commerce in the world during 2014-2020 has revealed that EC grew
faster and was the main driver of commercial activity growth in the global markets. At the same time, the use of
e-commerce tools by agricultural producers was low.

However, quarantine restrictions of 2020 have significantly accelerated the use of e-commerce by agricul-
tural enterprises throughout the world having defined e-commerce as a key factor ensuring competitiveness of
agricultural producers in modern economic conditions. A study of statistics on the development of e-ecommerce
in Ukraine and its use by agricultural producers indicates a lag behind global trends and the growing role of e-
commerce in 2020 under the influence of the quarantine crisis and inability to carry out financial and economic
activities in the agricultural sector. The importance of intensification of e-commerce by agricultural producers in
Ukraine in order to increase their competitiveness is emphasized. The benefits and limitations for the competitive-
ness of the domestic agrarian enterprises when using e-commerce tools considering the size of business entities
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(agricultural holdings, large, medium-sized and small enterprises) are identified. Directions of e-commerce inten-
sification by agricultural producers of Ukraine in the context of the growth of their competitiveness are developed
considering the peculiarities of their commercial activity (agricultural holdings, large, medium-sized and small
enterprises). Further ways of research within the framework of revealing the relationship between e-commerce

and competitiveness of domestic enterprises are outlined.

Keywords: agrarian enterprises, business models of e-commerce, types of e-commerce, e-commerce, com-

petitiveness.

Introduction.. Transformational processes taking
place in the world, international and national economic
systems, including the Ukrainian economy, increase the
importance of agriculture. At the same time, the devel-
opment of agricultural production is accompanied by
the processes of digitalization acceleration [1; 2]. Agri-
cultural producers are experiencing much more inten-
sive use of the tools of e-commerce (EC) to ensure, in-
crease or maintain a sufficient level of their competi-
tiveness. Due to electronic tools, commercial activity
has become especially important under the conditions
of quarantine crisis and sharp change of key aspects of
agribusiness management. In order to ensure their com-
petitiveness under these conditions, Ukrainian agricul-
tural producers should pay more attention to the use of
tools and opportunities of e-commerce in relations with
counterparties, as well as for the increase in sales, e.g.
due to entering new markets (local, regional, domestic,
international, world).

Analysis of recent research and publications.
There can be observed a significant scientific interest in
the study of the peculiarities of e-commerce, including
agricultural producers. At the same time, the assess-
ment of scientific achievements of domestic and for-
eign scientists allows us to identify several areas of re-
search in this area:

1. Clarification of features, trends, advantages and
problems of the use of e-commerce tools by business
entities without focusing on agricultural producers. We
can distinguish the works of the following scientists:
0.V. Vynohradova, N.O. Yevtushenko, I.S. Kriuchok
[3]; T.V. Orekhova and M.V. Dubel [4]; K.B. Vo-
loshchuk, Y.O. Voloshchuk, V.R. Voloshchuk, S.V.
Bohachyk [5] and others.

2. The use of e-commerce under conditions of the
global pandemic and quarantine restrictions for doing
business, including for agricultural producers. We fo-
cus on the scientific works of such scientists as Z. Mus-
tafa [2]; J. Gullickson [6]; H. Guo, Y. Liu, X. Shi and
K.Z. Chen [7] and others.

3. Research of key trends in the development of e-
commerce in agribusiness, including in Ukraine, as
well as issues of its use by agricultural producers. We
pay attention to the studies by D. Strebytskyi [1]; J.R.
Henderson, F.J. Dooley, J.T. Acridge [7]; K. Negrao
[8]; S. Corneliss [9]; O.P. Kopishynska, A.V. Kali-
nichenko, V.M. Kalinichenko [10] and other scientists.

Emphasizing a substantial scientific value and
practical significance of research in the field of e-com-
merce use in agribusiness conducted by domestic and
foreign scientists, it can be argued that a rapid develop-
ment of opportunities and tools for doing business
through electronic means, as well as insufficient atten-

tion to the role of e-commerce when ensuring the com-
petitiveness of agricultural enterprises requires addi-
tional scientific research with the emphasis on Ukrain-
ian agricultural enterprises.

Research objectives. The article aims to examine
the importance of e-commerce to ensure the competi-
tiveness of Ukrainian agricultural producers highlight-
ing the features of its use for agricultural holdings,
large, medium and small enterprises under conditions
of a global pandemic and a quarantine crisis develop-
ment.

Presentation of the research material. E-com-
merce is growing in importance for business entities
and becoming a key factor ensuring competitiveness.
At the same time, agricultural producers, in contrast to
other sectors of economic systems, are currently paying
less attention to the development of their own business
through e-commerce. This fully applies to agribusiness
in Ukraine, which reduces the competitive opportuni-
ties of both enterprises and the industry as a whole. De-
spite active development of e-commerce in Ukraine,
availability of a developed legal framework for its im-
plementation (Law of Ukraine “On E-Commerce”) and
critical need to transform business relations with con-
sumers under conditions of quarantine restrictions, ag-
ricultural producers rather passively use the opportuni-
ties of doing business using Internet tools, relevant in-
formation and software products. Under these
conditions, it is important to provide theoretical sub-
stantiation of e-commerce implementation by agricul-
tural enterprises in the context of increasing their com-
petitiveness, as well as determining the features, bene-
fits and limitations of using electronic tools of
commercial activities by agricultural producers of dif-
ferent sizes (agricultural holdings, large, medium-
sized, small enterprises).

We draw attention to scientific debates concerning
the definition of the term “e-commerce” and the efforts
of some scholars to use the term “e-trade” instead of “e-
commerce”. We consider it appropriate to carry out
critical evaluation of the available definitions of the
term “e-commerce” in order to clarify its essence in the
context of the relationship of this term with the compet-
itiveness of business entities.

The Law of Ukraine “On E-commerce” defines
this type of commercial activity as the activity of busi-
ness entities aimed to make a profit through the use of
information and telecommunication systems and hav-
ing commercial distance relations between contractors
[11].

The definition of the term provided by the Law of
Ukraine has certain shortcomings, in particular: the def-
inition of profit as a key goal of e-commerce; lack of
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relationship between e-commerce and meeting con-
sumer needs and competitiveness of business entities;
lack of clear regulation of the processes that can be de-
fined as e-commerce; emphasis on the use of infor-
mation and telecommunications systems, rather than
information technology and relevant software products.

0.0. Syniavska distinguishes two approaches to
interpretation of the term, where a narrower interpreta-
tion applies only to trade relations between counterpar-
ties through the Internet, and a broader one applies to
all commercial activities of economic entities through
the Internet tools [12, p. 127].

It should be noted that the narrow interpretation of
the term is more appropriate to the definition of “e-
commerce”. Regarding the broad interpretation of the
term, the purpose of business entities is not clear, as-
pects of competitiveness support are not disclosed and
it all comes down to the use of the Internet tools, rather
than information and telecommunications systems, in-
formation technology and relevant software products.

D. Chaffi emphasizes that e-commerce is any
transaction that takes place through electronic commu-
nication tools between stakeholders [13, p. 402].

D. Chaffi’s definition is more related to communi-
cations between counterparties and does not suffi-
ciently disclose the features of e-commerce, as well as
ensuring competitiveness in sales markets for products
(jobs, services) through its tools.

B.A. Gardner defines e-commerce as a set of trade
and other transactions that accompany the processes of
exchange in the economic system [14, p. 269].

Despite a rather broad interpretation of the essence
of e-commerce, B.A. Gardner does not disclose the pur-
pose, features and impact of the use of information and
telecommunications systems, information technology
and relevant software products on business competi-
tiveness.

A. Maievska emphasizes that within the frame-
work of e-commerce the parties to the process conduct
business transactions indirectly through electronic
technologies [15, p. 112].

Drawing attention to the novelty of the definition
of the term “e-commerce” by A. Maievska, we consider
it appropriate to note the shortcomings, among which
is unclear identification of parties within this type of
activity, lack of relationship with competitiveness and
insufficient disclosure of electronic technologies.

The viewpoint of D.D. Yevtushenko, who tries to
distinguish the concepts of e-business and e-commerce
and connect e-commerce with the operations of enter-
prises carried out with the help of information technol-
ogies in order to increase business efficiency, seems to
be interesting [16, p. 185].

We agree with the definition of the term “e-com-
merce” by D.D. Yevtushenko and emphasize the need
to clarify it through expansion of the list of contractors
for such activities, clarification of relationship with
competitiveness and greater detailing of EC tools and
components.

Given the critical assessment of scientific works
defining the essence of the term “e-commerce”, we
consider it appropriate to define “e-commerce” as
meeting the consumer needs in products (works, ser-
vices) using information and telecommunications sys-
tems, information technology and software to increase
the competitiveness and economic efficiency of busi-
ness entities.

We support the idea of scientists [3; 16] that e-
commerce is not identical with e-trade, where the latter
is a component of e-commerce and has a narrower
scope of use.

We note that e-commerce is becoming increas-
ingly important in the global economic system, which
requires a more detailed research (Table 1).

Table 1
The role of e-commerce in the world economy and commercial activity
Years Deviation
Indicator 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | APSO- | Rela
lute tive, %
Volumes of the world
commercial activity, $ | 19,007 | 16,556 | 16,043 | 17,738 | 19,468 | 18,889 | 23,839 | 4,832 | 125.42
billion
Vo'gngieﬁig‘;EC’ 1,336 | 1,548 | 1,845 | 2,382 | 2,982 | 3,135 | 4,280 | 2,944 | 320.36
Share of EC in the
world commercial ac- 7.03 9.35 11.50 | 1343 | 1532 | 16.60 | 17.95 | 10.92 255.33
tivity, %
Number of buyersin |y 1 | 143 | 166 | 172 | 177 | 1.82 | 1.98 | 077 | 163.64
EC, billion people

*— Complied by the author based on references: [17].

There can be observed a rapid growth of e-com-
merce volumes (+$2944 billion or 320.36%) against the
background of rather slow growth of global commer-
cial activity (+$4832 billion or 125.42%) during the re-
search period. At the same time, e-commerce provided
60.93% of the total growth of global commercial activ-
ity during 2014-2020. This situation indicates that e-
commerce was the driver of global commercial activity
growth during the research period. This situation has

led to an increase in the share of e-commerce in global
commercial activity to 17.95% in 2020 (+ 10.92% dur-
ing the research period). In addition, we have found out
an increase in the number of customers due to e-com-
merce tools by 0.77 billion people from 2014 to 2020.
We emphasize rapid growth of the role of e-com-
merce in the world economy and commercial activity
in 2018-2020, which is caused by rapid development of
information technology in this area. A significant
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growth of e-commerce in 2020 was also caused by
quarantine restrictions and problems with doing busi-
ness in traditional ways.

Regarding agribusiness, it should be noted that its
share in e-commerce at the level of the world economy
was quite insufficient throughout the research period

(Fig. 1). At the same time, quarantine restrictions and
difficulties in marketing agricultural products in 2020
have led to a significant increase in their use of infor-
mation technology and e-commerce tools, especially
for micro-, small and medium agribusiness.

O Share of agribusiness
it e-COftnerce, ¥a

M W = W

et

2014 015 2016 017 1018

2019 020

Fig. 1. Share of agribusiness in e-commerce at the level of the world economy in 2014-2020, %

*— Compiled by the author based on references: [17].

As for Ukraine (Fig. 2), it can be stated that the
development of e-commerce lags far behind global dy-
namics, but there is a clear tendency towards the in-

crease in growth rates, especially in 2020, under the in-
fluence of quarantine restrictions and problems with
doing business in traditional ways.

104
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Fig. 2. Share of e-commerce and agribusiness in e-commerce at the level of Ukraine’s economy in 2014-2020, %

*— Compiled by the author based on references: [17; 18].

It is also appropriate to note critically low figures
on the use of e-commerce tools by agribusiness. The
situation somewhat improved only in 2020 due to sales
problems, mainly among micro-, small and medium-
sized agricultural producers.

The above-mentioned indicates insufficient use of
e-commerce by Ukrainian agricultural enterprises,
which reduces their competitiveness and sales opportu-
nities. This situation needs to be improved considering
the size of agricultural producers (agricultural holdings,
large, medium-sized and small enterprises).

Nowadays, in Ukraine agricultural holdings
mostly use e-commerce tools. At the same time, such
agricultural producers focus on the use of intermediary
and advertising business models when using e-com-
merce tools, and they also mainly use B2B and B2G e-

commerce. This situation has its advantages and limi-
tations in terms of ensuring the competitiveness of ag-
ricultural holdings. The advantages include:

- acceleration of the processes of interaction with
business partners and government agencies and the op-
portunity to improve the quality of communication with
such counterparties;

- reduction of the load on sales and other commer-
cial divisions of the enterprise due to prior informing of
contractors through the developed websites of the com-
panies;

- reduction of costs for conducting commercial op-
erations through the use of information tools, Internet
tools and software products;

- enhancement of the efficiency of trade relations
of the agricultural holding and its business partners
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through the formation of a single information and com-
munication space;

- increasing opportunities to find new counterpar-
ties, especially with regard to foreign economic activ-
ity;

- additional opportunities to reduce the risk of in-
teraction with new counterparties.

However, e-commerce is currently having addi-
tional risks and restrictions for the competitiveness of
agricultural holdings. They are as follows:

- additional risks of information security and the
possibility to lose a part of the confidential commercial
information due to the errors of staff and imperfection
of software products;

- possibility to increase reputational losses and use
information products by competitors for the reduction
of the competitiveness of agricultural holdings;

- the need to incur additional costs for the support
of commercial transactions with e-commerce tools and
appropriate staff training;

- increasing competition through the entry of new
competitors, including foreign ones, in the market and
intensification of SMEs.

Given the above-mentioned, we consider it appro-
priate to make recommendations concerning the
changes in the use of e-commerce tools by agricultural
holdings in Ukraine in order to meet the needs of con-
sumers of their products and increase competitiveness.
They are as follows:

1. The use of the whole set of business models of
e-commerce to stimulate various aspects of sales activ-
ities. Thus, the use of an intermediary model will re-
duce delivery terms and expand the geography of de-
liveries. Instead, an advertising model, especially with
the use of the company’s website and social networks,
will increase the loyalty of end consumers to the prod-
ucts of agricultural holdings. A direct model will enable
to transform a part of B2B relations into B2C relations,
which acquires special importance during the period of
quarantine restrictions. A trade model will enable to ob-
tain new sales channels and attract new intermediaries
to promote products, especially in the new, foreign
markets. A subscription model will provide an oppor-
tunity to expand communications and increase the ob-
jectivity of feedback with the end users of products, as
well as the intermediaries and other counterparties, in-
cluding government agencies.

2. Expansion of interaction with end users (legal
entities and individuals) within e-commerce, including
the one in the context of intensification of foreign trade
activities through the introduction of B2C commercial
relations. It is clear that given the size of trade agree-
ments and the peculiarities of financial and economic
activities of agricultural holdings, this type of EC will
be of supplementary nature, mainly advertising, and it
will be a source of communication with consumers.

Large agrarian enterprises in Ukraine will also pay
some attention to e-commerce tools, however, unlike
agricultural holdings, the development of EC in these
enterprises is insufficient due to financial, organiza-
tional, technical constraints, as well as labor shortages.
Large agricultural enterprises in the country mainly use
an intermediary business model of e-commerce, as well

as B2B and B2G e-commerce. We consider it appropri-
ate to disclose, as in the case of agricultural holdings,
the advantages and limitations concerning the compet-
itiveness of large agricultural producers in Ukraine ex-
perienced by them when using e-commerce tools.

The main advantages of using EC to ensure com-
petitiveness of large agricultural enterprises of Ukraine
are as follows: improvement of the quality and effi-
ciency of interaction and communication with business
partners and government agencies, as well as the for-
mation of an effective information environment for
contractors; additional opportunities to enter foreign
markets, as well as expansion of the number of suppli-
ers through domestic and foreign business partners;
saving of costs for part of commercial operations and
reduction of the number of operational errors; addi-
tional opportunities to promote products to end con-
sumers, especially in the food segments.

Significant limitations for the competitiveness of
large Ukrainian agricultural producers within the use of
e-commerce tools are as follows: additional costs for
the development, purchase and use of information tech-
nology and software products within their individual
commercial activities; unwillingness to significant
openness and transparency, both for contractors, in-
cluding state institutions of government, and for end
consumers; difficulties in training and retraining of per-
sonnel in the context of e-commerce intensification, as
well as the lack of necessary specialists in the labor
market of Ukraine; the possibility of reputational losses
due to operational errors and actions of competitors, as
well as counterparties, including government institu-
tions.

We emphasize the need to increase the use of e-
commerce by large agricultural producers in Ukraine
and make changes in existing practices in order to en-
sure the appropriate level of their competitiveness. At-
tention should be paid to:

- the use of advertising and trade business models,
in addition to the intermediary one, and, if necessary, a
direct business model, which will increase both com-
petitiveness and efficiency of communication with
counterparties, including end customers;

- as well as for agricultural holdings, the use of
B2C type of e-commerce, in addition to B2B and B2G,
especially for food producers and enterprises trying to
enter new markets, including foreign ones;

- improvement of the organizational structure,
staffing and training of personnel in order to increase
the efficiency and use of e-commerce at the enterprise.

We note a critical importance of e-commerce de-
velopment for medium-sized agricultural enterprises in
Ukraine, because they are not able to fully realize the
development potential through the use of EC tools un-
der modern conditions due to the lack of resources, staff
and strategic miscalculations. With almost no use of e-
commerce, medium-sized agricultural producers lose
their opportunity to gain a foothold in the national mar-
ket, have insufficient representation in regional markets
and do not work under direct contracts with foreign
counterparties. Thus, e-commerce, as well as its devel-
opment, is a key factor of increasing the competitive-
ness of medium-sized agricultural producers in
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Ukraine. It should be separately noted that domestic
medium-sized agricultural producers almost do not use
business models for the use of EC and its types, only
some of them work with either intermediary, or adver-
tising, or trade models. Regarding the types of e-com-
merce, a small number of domestic medium-sized agri-
cultural producers use either B2B, or B2G, or B2C e-
commerce.

We have found out significant advantages in terms
of the competitiveness enhancement for medium-sized
agricultural producers in Ukraine within e-commerce
intensification, namely: access to new markets and new
counterparties at the regional, domestic, international
and global levels; additional opportunities to inform
customers about the company’s products and formation
of a wider base of contractors, including foreign ones;
optimization of relations with buyers and other contrac-
tors, including the state government institutions,
through the acceleration and increase of clarity of com-
munications; the ability to promptly answer the ques-
tions of contractors and get advice from them on sales,
financial and economic issues; additional opportunities
for the promotion of one’s own products, both directly
and through trade intermediaries, including sales net-
works.

At the same time, intensification of commercial
activity through appropriate digital tools and technolo-
gies has certain limitations for the competitiveness of
domestic medium-sized agricultural enterprises, in-
cluding:

- the need to accumulate relevant resources and
distract them from other components of financial and
economic activities in situations of severe shortage of
resources at the enterprises of this type, which can lead
to their irrational use and reduce competitiveness due
to insufficient opportunities for traditional commercial
and marketing activities;

- shortage of staff and the need to retrain staff and
attract outside specialists under conditions of lack of
well-trained personnel;

- difficulties of integration of e-commerce tools
into the structure of commercial activity;

- untrained employees and management for the use
of e-commerce tools and high probability of opera-
tional and strategic errors;

- high risks of losing some commercial infor-
mation and the complexity of the cybercrime control.

Under such conditions, Ukraine’s medium-sized
agricultural producers should pay attention to the fol-
lowing aspects of e-commerce: training of staff to use
e-commerce tools, including the use of social networks
when each employee is its advertising and sales repre-
sentative in cyberspace; transition to the active use of
e-commerce business models with the emphasis on in-
termediary, advertising, “direct” and trade models,
which will be based on the peculiarities of financial and
economic activities of enterprises; active use of B2B,
B2G and B2C e-commerce with the emphasis on B2C
while attracting the opportunities of relevant market-
places and designing a customer-oriented website of
the company.

Small (micro-) agricultural producers in Ukraine
have significant opportunities to increase their compet-
itiveness when using e-commerce tools. It should be
noted that quarantine restrictions have had the most
negative impact on small businesses in the country, in-
cluding agribusiness. However, considering high flexi-
bility of small businesses, this has become a new incen-
tive for the development of e-commerce for such busi-
nesses and has provided new competitive advantages
for them, especially in local and regional markets.

Small (micro-) agricultural producers have re-
ceived the following competitive advantages due to the
use of e-commerce tools: the ability to actively inform
and promote products, especially using the capabilities
of marketplaces and social networks; access to interme-
diaries, including international and trade networks; op-
portunities to attract additional funding for the devel-
opment of production and promotion of products in the
new markets through the use of Fintech; optimization
of relations with contractors, including state govern-
ment institutions; the ability to build information envi-
ronment for individual customers and formation of an
inclusive approach through communication in social
networks; increase in the responsiveness to customer
needs and implementation of new approaches to prod-
uct sales, including product delivery to consumers’
houses.

The use of e-commerce tools has significant limi-
tations for the competitiveness of small (micro-) agri-
cultural producers in Ukraine, including the increase in
the probability of errors, operational and strategic risks;
possibility of losing reputation because of the actions
of competitors and haters in social networks; diversion
of scarce resources to the development of e-commerce,
which negatively affects business growth; growth of
the transparency and business awareness, which can
lead to problems with government institutions.

We consider it appropriate for Ukraine’s small
(micro-) agricultural producers in the context of in-
creasing their competitiveness through the use of e-
commerce tools to pay attention to the following as-
pects: implementation of one or a set of EC business
models taking into account the peculiarities of financial
and economic activities; active use of B2B, B2G and
B2C e-commerce alone with the transition to C2C e-
commerce, especially for micro-producers; intensifica-
tion of personnel training and use of employees of the
enterprise as its representatives in social networks;
transition to attracting financial resources through al-
ternative sources using Fintech, especially crowdfund-
ing; formation of an inclusive information environment
in social networks for contractors and consumers of
products; increase in the flexibility and responsiveness
to the needs of product buyers as well as the establish-
ment of effective feedback.

We have found out the need to intensify the use of
e-commerce tools by Ukrainian agricultural producers
within the growth of their competitiveness and gaining
additional competitive advantages. At the same time,
agricultural enterprises, depending on their size and
markets where they carry out sales activities (local, re-
gional, domestic, international, global), must use differ-
ent combinations of both business models and types of
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e-commerce. We pay special attention to the im-
portance of intensification of e-commerce as a key fac-
tor for overcoming the consequences of quarantine re-
strictions in business activity and increasing the flexi-
bility of domestic agricultural producers, especially
small (micro-) and medium-sized businesses.

Conclusions. The research has revealed a signifi-
cance of e-commerce as a key factor ensuring the com-
petitiveness and its substantial growth potential, both in
the national and international (global) markets. At the
same time, the problems of implementation of e-com-
merce tools by agricultural producers in the world and
in Ukraine are emphasized. The importance of EC in-
tensification by agricultural enterprises in the country
is noted and the advantages and limitations of this pro-
cess in terms of ensuring the competitiveness of certain
types of agricultural producers (agricultural holdings,
large, medium-sized and small businesses) are re-
vealed. There have been developed the proposals on the
increase of e-commerce volumes by the producers of
agricultural products in Ukraine considering the pecu-
liarities of their commercial activities based on their
size.

We consider that further research should be fo-
cused on revealing the features of intensification of the
use of e-commerce tools by domestic small agricultural
producers considering their competitiveness under con-
ditions of the post-quarantine development of domestic
economy.
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ORGANIZATIONAL AND ECONOMIC PRINCIPLES OF LOAN ACCOUNTING IN COMMERCIAL
BANKS ACCORDING TO INTERNATIONAL FINANCIAL REPORTING STANDARDS

Introduction. Historically formed national models of accounting and reporting of different countries for a
certain period of time met the requirements of the reproduction process within a relatively independent economic
system. In the context of the growth of international integration processes, enhancement of the role of transnational
corporations, active development of international financial markets and world trade, it became necessary to elim-
inate differences in reporting, which is prepared in different countries. In response to this request, accounting and
auditing organizations in a number of countries have developed and implemented unified rules for presenting
information on financial indicators — International Financial Reporting Standards (IFRS). This allowed to make

the financial statements clear to users of different countries and ensure comparability of these indicators.

The purpose of implementing international finan-
cial reporting standards (IFRS) into national practice is
to achieve information transparency of the banking sec-
tor, build theconfidence of potential investors in the
country's banking system and the economy in general.

Presentation ofthe main material. The preparation
of financial statements in accordance with IFRS is pos-
sible in two ways:

by using the transformation of financial statements
prepared in accordance with domestic law, in accord-
ance with IFRS at the end of the accounting period;

by maintaining parallel accounting in accordance
with IFRS during the whole reporting period.

The advantages of the transformation method in-
clude minimal changes in internal technologies and
participation in the process of only a limited number of
specialists. The disadvantages of this method include a
less accurate presentation of reports, longer terms of its
preparation.

The advantage of parallel accounting is maximum
accuracy and efficiency. It does not require a significant
amount of time forthe preparation of IFRS reporting af-
ter the presentation of reporting in accordance with the
law. However, parallel accounting is more time-con-
suming compared to the method of transformation. The
use of the method of parallel accounting is appropriate
for a large amount of work on the transformation of re-
porting.

IFRS financial statements will be prepared by do-
mestic banks using the transformation method.

When using the transformation method, assets and
liabilities are reclassified in accordance with IFRS
based on the tables for this purpose, reflecting the trans-
formation from the domestic accounting system to the
international one.

Credit operations are the main operations of the
bank and the main item of interest income. The bank's
deliberate credit policy allows minimizing credit risks
and increasing the number of the bank’s clients in vari-
ous lending segments. The reliable presentation of in-
formation on credit claims in the bank's financial state-
ments in accordance with IFRS is the best tool for mon-
itoring own activities.

The method of reflecting credit requirements in
the financial statements of banks according to IFRS is
based on the bank’s accounting policy.

The main elements of the bank's accounting policy
in accordance with IFRS include the following issues:

classification of loans and contingent liabilities in
accordance with the principles of IAS 1, 10, 21, 30, 32,
37, 39;

conditions for initial recognition set out in I1AS 39;

further measurement in accordance with the prin-
ciples of IAS 39;

recognition of interest income, determination of
non-market interest rates in accordance with the princi-
ples of IAS 18, 39;

conducting an impairment test on credit terms set
out in 1AS 39;

calculation of deferred taxes on credit operations
in accordance with IAS 12;

stages of loan debt transformation in accordance
with the bank's internal regulations;

disclosures in the notes to the financial statements
in accordance with 1AS 10, 14, 21, 29, 30, 32, 37, 39
[1].

In accordance with IFRS, loans are financial assets
of a credit institution granted in the form of cash or
other assets directly to the borrower, except when they
are granted for immediate assignment in the near future
or short term.

Loans granted by a commercial bank in the form
of cash directly to a borrower or an organizer of a syn-
dicated loan (except for those granted to immediately
or promptlysell and recorded as trading assets) are clas-
sified as loans and advances.

In the line “Funds in other banks”according to the
IFRS balance sheet, the bank displays loans issued and
deposits placed in other credit institutions, as well as
balances on correspondent accounts “nostro”, which
are not equated to cash equivalents.

In the line “Loans and advances to customers” of
the balance sheet according IFRS the Bank shows loans
issued and equivalent credit indebtedness if a borrower
(contractual counterparty) is not a credit institution.

The Bank treats the considered promissory as
“Loans and advances granted” if the promissory note is
purchased from an issuer and there are no intentions to
sell it (alienate for other reasons until the promissory
note is repaid) within 6 months (180 calendar days)
from the date of purchase. A reasoned judgment on this
issue is formed by a responsible specialist of the Bank
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by including information on purchased promissory
notes that is recorded on the bank's balance sheet ac-
cording to IFRS on the reporting or interim reporting
date in the relevant auxiliary transformation table.

Sale and repurchase agreements (“repos”) are
treated as operations to raise funds to provide security
for securities. Securities sold under sale and repurchase
agreements are included in the categories “Trading se-
curities”, “Available-for-sale investment securities” or
“Held-to-maturity investment securities” according to
IFRS, depending on the type of transaction. Relevant
liabilities under the line “Debts to other banks” or
“Other borrowed funds”.

Securities purchased under resale agreements
(“reverse repos”) are accounted for as funds in other
banks or loans and advances to customers. The differ-
ence between the sale and repurchase prices is recorded
as interest and is accrued throughout the term of the
repo agreement using the effective yield method.

Securities provided by the Bank as a loan to coun-
terparties continue to be displayed as securities in the
Bank's financial statements.

Securities received as a loan are not shown in the
financial statements. In case these securities are sold to
third parties, the financial result from the purchase and
sale of these securities is recorded in the income state-
ment as income less expenses from trading securities.
The obligation to return these securities is indicated at
fair value as a trade liability.

Loans and advances are displayed from the date of
disbursement to borrowers.

First, loans and advances are displayed at initial
value, which is the fair value of the loan.

Loans and advances with a maturity of more than
one calendar year are included in the amount of amor-
tized costs less loan loss provision.

Depreciation is an important element of account-
ing. We believe that amortized cost means the value of
a financial asset determined at initial recognition, mi-
nus the repayment of the principal debt amount, plus or
minus theaccumulated depreciation of the difference
between the initialvalue and the value at the time of re-
payment.

Depreciation is accumulated using the effective
initial interest method [2].

The effective initial interest rate is the interest rate
that is used to accurately discount the expected amount
of future cash flows before the date of initial recogni-
tion or the reporting date.

If the financial instrument (loan) under the terms
of the agreement provides not one but several cash
flows after the date of their issuance to the borrower,
the effective initial interest rate is calculated using spe-
cial computer programs, in particular through the finan-
cial function in Microsoft Excel “internal rate profita-
bility”.

The accumulated depreciation as the difference
between the initial value and the value at maturity is
determined by the accrued interest formula at the effec-
tive (complex) initial interest rate.

Loans and advances may not be accounted for at
amortized cost in the following cases:

if, based on the conditions in effect at the reporting
date, it is not possible to reliably determine the amount
of future cash flows;

if the loan is not calculated at amortized cost, it is
subject to be displayed in the balance sheet in accord-
ance with IFRS at nominal value with the addition of
accrued interest received under the terms of the agree-
ment or loan agreement. In this case, the Bank is guided
by the idea that there are insignificant differences be-
tween the amount of interest accrued at the effective in-
itial rate and the amount of interest accrued at a simple
rate under the terms of the loan agreement.

Loans granted at interest rates other than market
interest rates are measured at the date of issue at fair
value, which is the future interest payments and the
amount of the principal debt, discounted at market in-
terest rates for similar loans. The difference between
the fair value and nominal value of the loan is indicated
in the income statement as income from the provision
of assets at rates above market rates or as expenses from
the provision of assets at rates below market rates. Sub-
sequently, the carrying value of these loans is adjusted
for amortization of income/expense on the loan, which
is shown in the income statement using the effective
yield method.

When calculating the amount of adjustments for
loans granted at interest rates other than market interest
rates, the bank conducts the following paymentsfor:

determining the new initial fair value;

determining the amount of adjustment to the initial
cost of the loan;

interest accrual on the reporting (intermediate re-
porting) date.

An authorized specialist of the Bank forms a rea-
soned judgment on the size of the market interest rate
when filling in the relevant developed auxiliary table.

The calculation of theadjustment amount of the in-
itial value of the loan is defined as the difference be-
tween the new initial fair value and the cash actually
issued. The adjustment amount is indicated in the in-
come statement under the line “Income/expenses from
the provision of assets at rates above/below market”.

After adjusting the initial value of the loan, interest
on the reporting or intermediate reporting date is ac-
crued from the new initial fair value of the loan at the
market interest rate used to determine the new initial
fair value [3].

If the terms of the loan agreement after the date of
initial recognition provide for the repayment of interest
and principal in tranches, the interest accrual on the re-
porting or intermediate reporting date is divided into
periods:

from the date of the loan granting to the first date
of payment;

from the first date of payment to the second date
of payment, etc.

It is worth paying attention to some methods of
determining the non-market rate when the bank's ex-
perts interpret the total payments for loan servicing,
which include interest on the loan at rates below mar-
ket, payment for opening and maintaining a loan ac-
count as a market rate. They are of different nature and
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cannot be taken into account in the market interest rate
of the loan granting.

Loan loss provisionis formed in the presence of
objective data that would indicate that the bank is not
able to receive the payable amounts under the original
terms of the loan agreement.

If the loan is gotten at amortized cost, the amount
of the provision is the difference between the carrying
amount and the measured recoverable amount of the
loan, calculated as the present value of expected cash
flows, including amounts recoverable under guarantees
and provision discounted using the effective primary
interest rate.

If the initial value of the loan has been adjusted,
the market interest rate used to determine the new ini-
tial fair value of the loan should be used instead of the
effective initial interest rate.

If the loan is not accounted for at amortized cost,
the amount of the expected loan repayment is the car-
rying amount of the loan at the reporting or interim re-
porting date minus the amount of the provision. The
amount of the expected refund is not discounted.

Loan loss provision also includes potential loan
losses that are objectively present in the loan portfolio
at the reporting date [4]. Such losses are measuredbased
on losses incurred in previous years for each compo-
nent of the loan portfolio, credit ratings assigned to bor-
rowers, as well as the measurements of the current eco-
nomic conditions in which these borrowers operate.

Loans that cannot be repaid are charged offloan
loss reserve formed on the balance sheet. Charge-off is
carried out only after the completion of all necessary
procedures and determination of the amount of loss.

The recovery of previously charged-off amounts
is displayed on the loan line “Loan loss reserve” in the
income statement.

The stages of transformation of loan debt are de-
termined in accordance with the internal regulations of
the bank and include, in addition to reclassification of
accounts, the preparation of professional judgments by
authorized employees of the bank, as well as a list of
standard adjustments under this section.

Adjustments related to the creation of a provision
for possible losses on loans to customers according to
IFRScan be given as an example:

Dr*“Loan loss provision”

Dr“Retained earnings for the reporting year”

Cr“Provision for impairment of amounts due in
other banks”.

Adjustments for interest accrual on promissory
notes classified in “Loans and advances to customers”
are displayed as follows:

Dr“Accrued interest income”

Cr “Retained earnings for the reporting year”

CrP&L statement“Loans and advances to custom-
ers (Interest income)”.

Disclosures in the notes to the financial statements
are carried out in accordance with the principles set out
in IAS 10, 14, 21, 29, 30, 32, 37, 39.

The following events are subject to disclosure as
non-adjusting events in accordance with 1AS 10:

refinancing on a long-term basis;

elimination of violation of long-term loan agree-
ment;

receiving from the creditor the introduction of ac-
tions to eliminate violations of the long-term loan
agreement for a period of at least 12 months after the
reporting date.

The Bank should disclose the following infor-
mation for each class of contingent liabilities, except
when the resource outflow resulting from a settlement
is unlikely:

if possible, also provide ameasurement of the fi-
nancial implications and signs of uncertainty about the
amount or terms of any resource outflow;

in cases where the creation of a reserve for future
expenses and payments and the occurrence of contin-
gent liabilities are explained by the same circum-
stances, it is necessary to indicate the relationship be-
tween the reserve and contingent liabilities [5].

Sometimes the disclosure of some or entire infor-
mation required by IAS 37 paragraphs 86-89 (points 1
and 3) may cause serious harm to a bank’s position in a
dispute with other parties over a contingent liability or
contingent asset. In such cases, it is not necessary to
disclose information, but the Bank should specify the
following:

general nature of conditional events;

fact that the information was not disclosed:;

reason for not disclosing such information.

The purpose of disclosing information in accord-
ance with 1AS 32 is to assist users in understanding the
significance of financial instruments to the company's
financial position, results of operations and cash flows,
as well as to assist users in measuring the amounts,
terms and certainty of future cash flows associated with
those instruments.

IAS 32 does not set requirements for the format of
information disclosed or its position in the financial
statements.

If this information is disclosed in the main forms
of financial statements, there is no need to repeat it in
the notes to the financial statements. The information
disclosed may include descriptive and quantitative data
depending on the nature of the instruments and their
significance to the company.

For each class of financial assets, financial liabili-
ties and equity instruments, it is necessary to disclose
information about the volume and nature of financial
instruments, including their material terms, which may
affect the amount, terms and certainty of future cash
flows.

Contractual terms of transactions with financial
instruments affect the amount, terms and certainty of
future cash flows and payments of the parties [6]. If fi-
nancial instruments, individually or combined, are of
significant importance to the future financial position
of the Bank or its future operating results, it is necessary
to disclose information about the terms of the financial
instruments. If none of the financial instruments sepa-
rately is significant for the Bank's future cash flows, the
main characteristics of the instruments are disclosed by
the certain categories of similar instruments.

The notes to the financial statements should dis-
close information about the financial instruments held
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by the bank that create potentially significant financial
risks, as described in IAS 32 (paragraph 52).

Among these arethe market risk, which includes
currency risk, risk of changes in interest rates on fair
value and price risk, as well as credit risk, liquidity risk
and risk of changes in interest rates on cash flows.

We believe that when determining the fair value
of the loan the greatest difficulty is to establish criteria
for “marketability” of the interest rate. The conclusion
of a loan agreement on terms significantly different
from the marketis unlikely between independent and
informed parties. In the conditions of the developed
credit market, the bank will not conclude the credit
agreement on deliberately unfavorable for itself condi-
tions. When concluding such an agreement, it can be
assumed that it is associated with the emergence of any
unidentified asset (implicit economic benefits). In this
case, the asset must be identified and legalized [7]. The
difference between the carrying and nominal value of
the loan in this case should not be attributed to the costs
of the bank but to increase in the value of the asset.
Therefore, when reporting accordingto IFRS, each case
of asset allocation on non-market terms requires addi-
tional analysis of the reasons for such allocation. The
reduction of the interest rate may be caused by market
factors, in particular, the improvement of the bor-
rower's financial situation or a change in the lending
policy of certain industries. In such cases, there is no
need to adjust loans to fair value.

In accordance with IFRS in the notes to the finan-
cial statements, the bank should disclose information
about contingent liabilities of credit nature. For exam-
ple, when concluding a guarantee agreement in the
bank there is a current legal obligation. Such obligation
is not contingent if there is no probability of disposal of
assets. If such a probability occurs (worsening of the
financial condition of the principal), the current liability
begins to be treated as contingent and displayed in the
financial statements. Finally, if the probability becomes
significant (bankruptcy of the principal) and it is possi-
ble to make a reliable measurement of the liability, the
bank creates a reserve for the best measurement. Ac-
cording to the law, the guarantor has no right by way of
recourse to claim the principal to recover the amounts
paid to the beneficiary under the bank guarantee, unless
otherwise provided by the agreement of the principal
and the guarantor. If the reimbursement is provided by
the agreement, and the guarantor bank has the right of
recourse to the debtor, then in this situation when a
bank issues a guarantee for the client in favor of another
commercial bank there is not only a contingent liability
but also a contingent asset in the guarantee amount that
is most likely to be fulfilled.

From the date of performance of the guarantee, it
is shown in the balance sheet as an asset that is exposed
to credit risk with the creation of a reserve.

As for the performed guarantees in the absence of
a recourse claim against the debtor, in our opinion, they
should not be indicated on the balance sheet at all.

After the termination of the contingent liability
and the use of the reserve to meet the obligations of the
guarantor bank to the beneficiary bank, the performed
guarantees can be considered as contingent assets with
the reflection of the latter in the financial statements of
the bank [8].

Conclusions. Thus, the method of reflection in the
accounting of loans accordingto IFRS is based on the
bank's accounting policy. The most significant ele-
ments of accounting for loans in accordance with Inter-
national Financial Reporting Standards are classifica-
tion of loans and contingent liabilities in accordance
with IFRS 32 “Financial Instruments: Information dis-
closure and presentation”, 37 “Provisions, Contingent
Liabilities and Contingent Assets”, 39 “Financial in-
struments: recognition and measurement”; initial
recognition of loans in accordance with IFRS 39; fur-
ther measurement in accordance with IFRS 39; loan
loss provision in accordance with IFRS 39; disclosures
in the notes to the financial statements in accordance
with IFRS 32, 37, 39.

It should be noted that IFRS isof great importance
not only for banks and individual enterprises as a tool
to raise additional investment and an element of high
corporate governancebut also for the development of
the economy as a whole since International Financial
Reporting Standards contribute to a more open business
climate and integration of Ukraine into the world econ-
omy.
As a result of consistent application of qualitative
characteristics of information and subject to compli-
ance with accounting standards, a reliable and objective
presentation of reporting is provided. Special attention
should be paid to the requirement of the “benefit-cost
ratio”. This restriction is relatively new and quite diffi-
cult to define. Its point is primarily that a specialist ap-
proaches the collection of information for financial re-
porting from the standpoint not only of its necessity, but
also the complexity of its search and collection.
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Abstract.

The tourism and recreation industry is an important factor in a stable and dynamic increase in budget
revenues, a significant positive impact on the state of affairs in many sectors of the economy (transport, trade,
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current organizational and managerial problems of effective tourism and recreation services through the use of
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recreation is one of the priorities, as it is able to have both direct and indirect impact on the level of socio-economic

development of the region.
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Introduction. High rates of development of the
market of tourist services, appreciable growth of a role
of tourism in a life of a society are followed by
considerable aggravation of a competition in branch. In
such conditions, there is an objective need for targeted
influence on the development of the tourism sector,
which is realized through the mechanisms of state and
regional tourism policy. According to the UNWTO, the
share of the tourism industry in Ukraine's GDP is about
2%, which indicates that the country's tourism potential
is far from being used properly. The market of tourist
services is not functioning efficiently enough. More
than 200 thousand people work in the tourism industry
of our country on a permanent basis and about 1 million
people - seasonally. This indicates the obvious and
urgent need to increase the number of jobs in this area.

Related literature review and hypotheses.
Organizational and economic  principles  of
management of tourist and recreational complexes in
considered in the works of scientists Golovnia O.M.
[1], Drebot O.I. [6], llyina L.O. [7], Savitskaya N.G.
[8], Stavska Yu.V. [9], Chizhevskaya A.V. [12],
Yashchuk V.I. [13] and others. However, the resource
component of the balneological potential of Ukraine
needs to be studied.

Data and methodology. The theoretical and
methodological basis of the study were the provisions
of economic theory, legislation and regulations. To
solve the set tasks, general scientific methods were
used: specific search - to identify, select, theoretical
analysis, synthesis, classification, generalization of
printed sources on state regulation of the tourism and
recreation industry in Ukraine; historical and structural
- in order to determine the peculiarities of the formation
of balneological activities as a progressive direction of
tourist activity at different stages of historical
development; chronological — to consider the processes
of formation and development of state regulation of
tourism in the dynamics, changes and time sequence.

Results and Discussions. The tourism industry in
Ukraine is formed due to three components: outbound

(foreign) tourism; domestic tourism; inbound (foreign)
tourism. Outbound tourism accounts for 41% of the
total number of tourists. At the present stage, tourist
Ukraine is more than 3 thousand health facilities, about
1.8 thousand hotel-type enterprises, more than 150
thousand monuments of culture, history and nature, 39
cities, whose age exceeds a thousand years. An integral
element of the tourism industry of Ukraine is also
domestic tourism, the advantages of which are the
absence of language barriers and difficulties in
obtaining a visa, reasonable prices and the development
of infrastructure that attracts domestic tourists. This
type of tourism is used by a third of travelers. Domestic
tourism promotes the development of sightseeing,
cultural, sports and other types of tourism

Ukraine as an independent subject of international
economic activity remains insufficiently involved in in-
ternational tourism processes, although the peculiarities
of geographical location, unique natural and recrea-
tional resources and a large number of historical and
cultural monuments create opportunities for the proper
development of many types of tourism. The recrea-
tional complex forms a set of enterprises and institu-
tions specializing in the production and sale of accom-
modation, food, health, leisure and transport (services
are provided separately and in the complex), as well as
the production of additional and related equipment for
vacationers, in addition, it involves appropriate the
level of economic development of the territory, the
availability of transport network and local infrastruc-
ture [2, c. 114].

Intensive development of the recreational com-
plex requires understanding in the following areas:

- assessment of compliance of the material and
technical base of territorial complexes in the effective
demand of the population for recreational services;

- assessment of the investment potential of the
recreational complex;

- development of an investment program for the
creation of closed technological schemes of service
(housing, food, transport, information communication
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and tourist and excursion services);

- development of a system of program activities of
regional engineering and technical centers with mobile
services for the operation of recreational infrastructure.

The place of the recreational complex in the terri-
torial sector is determined by such indicators as mone-
tary income from the service of vacationers, the value
of fixed assets, the number of service personnel.

The objective trend of the last third of the XX cen-
tury. there was an increase in the scale and complexity
of external and internal relations of recreational activi-
ties and an increase in the share of expenditures on rec-
reational services in the personal consumption of the
population. There is the following pattern: the higher
the living and economic level of development of the
population, the greater the share of spending on con-
sumption and recreation.

In countries with developed market economies,
the share of such expenditures is 7-8% of total house-
hold expenditures. In order to form an effective system
of land resources management, it is necessary to form
an integrated approach to the formation of specially
protected natural areas and protect the rights of land-
owners, tenants, landowners and land users, whose
rights to use land will be significantly limited: the state
should be responsible for formation of a system of nat-
ural areas that are specially protected by financing and
control.

The main obstacle to ensuring the preservation of
the territories of State Nature Reserves (SNR) and Na-
tional Parks (NP) is the lack of reliable information
about the existence of these territories and their bound-
aries. Due to this, their status and the procedure for
withdrawal of land plots are violated, including for con-
struction, due to the fact that the preparation of materi-
als to establish the status of specially protected areas
and their protection is carried out by various agencies.
In this regard, it is proposed:

- to form land plots (parts of land plots) of SNR
and NP;

- to carry out the state cadastral accounting of
lands of state nature reserves and national parks and
their zones with a special legal regime of land use;

- to carry out land management on the territories
of state nature reserves and state national parks;

- for each SNR and NP it is necessary to develop
recommendations for improving the efficiency of land
use.

The only information resource that accumulates
information on the restrictions of economic activity in
the formation of shopping malls and the establishment
of territorial zones may be the State Land Cadastre
(SLC). To thisend, it is proposed to enshrine in law the
principle of mandatory registration of territorial zones
in the SLC and to develop cadastral accounting tech-
nologies. Thus, the State Land Cadastre will have addi-
tional functions, ie it will be the only data bank that
contains information on areas with special land use re-
gime and restrictions on economic activities for the re-
spective land plots, and a tool for legal consolidation of
special land use regimes.

The basic economic and ecological principles of
management of development of SNR among which the

following are important are defined:

the principle of priority of management influences
aimed at preventing the degradation of recreational re-
sources and the negative consequences of anthropo-
genic activities;

the principle of achieving balance, dynamic bal-
ance between the subsystems that make up the broad-
casting:

economic, social and environmental; the principle
of prevention of irreversible changes in the environ-
ment, nature conservation, careful approach to the eco-
system, the principle of nature conservation during all
types of recreational activities;

the principle of effective use of market relations
and a clear definition of their place and role in manage-
ment, the rational combination of market and central-
ized regulation in the field of management of the devel-
opment of broadcasting;

the principle of ensuring environmental safety and
risk management of unforeseen environmental situa-
tions dangerous to the population of the region, the nat-
ural environment, recreational facilities and resources.

In Ukraine, there are a variety of resort resources,
an important place among which is occupied by balne-
ological. Balneological resources are natural medicinal
substances used for non-drug treatment in resorts and
in out-of-resort conditions [5, p. 329]. At the present
stage, the role of balneotherapy is growing due to the
need to rehabilitate a large part of the population. In re-
cent decades, the country's population has shrunk, and
balneal resources can play a significant role in improv-
ing the quality of life. Ukraine has a huge resource po-
tential for the development of balneological resorts.

Balneological tourism, as a direction of medical
and health tourism of the country is a priority direction
of development of foreign and domestic tourism, which
is facilitated by the available natural resources - mineral
waters, which are not inferior in composition to Euro-
pean deposits. Ukraine has a high potential for the de-
velopment of balneological tourism and has every
chance to create the conditions for its transformation
into an effective factor in socio-economic development
of the country [6, p. 145; 1, p. 72]. These resources are
involved in the main process of social production — the
reproduction of labor. It consists in the continuous res-
toration of the labor force: physical strength and mental
abilities, mental tone, recovery and training of workers,
increasing their general and professional levels, "pro-
duction™ of man as a holistic and universal product of
society. Balneological resources include medicinal
mineral waters, therapeutic muds, therapeutic brine,
"rock wax" — ozokerite.

From natural medical resources first of all allocate
the basic, actually those which are directly used in bal-
neotherapy, define its sanatorium specialization and
profiling. These are drinking and bathing waters, ther-
apeutic muds and ozokerite. These include the healing
climate, various natural reservoirs and picturesque
landscapes that contribute to the recovery and harden-
ing of those who recover from illness. Natural mineral
waters are divided into eight main balneological
groups: mineral waters without specific components
and properties, hydrocarbons, hydrogen sulfide, iron,
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arsenic, iodobromine, radon boron-containing and
weakly mineralized with a high content of organic mat-
ter. This classification can be enlarged and presented in
Figure 1.

Balneological resort is a developed natural area on
health-improving lands, which has natural medical re-
sources necessary for their operation of buildings and
structures with infrastructure, is used for treatment,
medical rehabilitation, disease prevention and recrea-
tion and is subject to special protection [7]. The largest

balneological region of Ukraine is the Carpathian re-
gion, in particular Precarpathia. There are more than
200 known springs and wells of mineral waters. The
city of Truskavets gained fame thanks to the healing
water "Naftusya”, "Maria", "Bronislava”, "Yuzya".
"Naftusya" is used in diseases of the gastrointestinal
tract, liver and bile ducts, and "Bronislava” is used in
the treatment of diseases of the upper respiratory tract.

Classification of mineral waters by chemical composition
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Fig. 1. Classification of mineral waters by chemical composition

Podillya is an important balneological region.
There are 10 deposits and 16 areas of mineral water.
Today in this region there are such resorts as
Zalishchyky (Ternopil region), Khmilnyk (Vinnytsia
region) and others. In Khmilnyk, the combination of
therapeutic components in radon waters, beautiful na-
ture, favorable climatic conditions and the proximity of
the river (Southern Bug) create excellent conditions for
recreation and treatment of metabolic diseases and en-
docrine system, cardiovascular system, musculoskele-
tal system, digestive organs. Significant reserves of
mineral waters, in particular chloride, were found in the
Dnieper, Poltava, Kyiv and other regions. Kharkiv re-
gion: in cozy, picturesque corners there are resorts of
Kharkiv region: Berezovsky mineral waters and Para-
dise - Olenivka.

Mineral waters of hydrocarbonate calcium com-
position, sodium chloride of various mineralization, are
used in the treatment of diseases of the gastrointestinal
tract and cardiovascular system. Dnipro region: sources
of mineral waters - hydrocarbonate sodium (Pavlograd
region), radon (Kryvyi Rih region) and low-mineral-
ized hydrocarbonate sodium in Novomoskovsk region,
used in the treatment of diseases of the cardiovascular
system, gastrointestinal tract, liver and gallbladder .
Therapeutic muds have been known in Ukraine since
ancient times. They are used for mud baths in combina-
tion with electrical procedures.

There are seven peat and 10 sulfide deposits in
Ukraine. Significant deposits of medicinal peat muds
are in the Lviv region (Nemyrivske, Velykolyubinske
deposits). Such a healing agent as ozokerite (earth or
mountain wax) is unique and not yet fully studied. The
largest in the world is the Boryslav ozokerite deposit,
which has no analogues in quality. Well-known and
mud resorts - Berdyansk, Evpatoria, Hadzhibeysky re-

sort and others. Another component of the balneologi-
cal potential of Ukraine is therapeutic mud. In 2019, out
of 15 explored areas of therapeutic mud, 7 were oper-
ated. Operational balance reserves of therapeutic mud
as of January 1, 2019. are 1717,194 thousand m3 in cat-
egories A+ B + Cl.

Extraction and use of therapeutic mud in 2019
amounted to 3237 000 me. In Ukraine, there are about
200 deposits of therapeutic mud, of which about 1/4 is
used for therapeutic purposes in resorts and resorts. An-
other component of the balneological potential of
Ukraine is therapeutic brine - salt-saturated water of
salt lakes (estuaries), sea bays, cavities and bottom sed-
iments, which has healing properties. Baths of brine af-
fect the stabilization of the central and peripheral nerv-
ous systems, vascular tone, stimulate the functions of
the endocrine glands. Under the action of brine baths
metabolic processes in the body improve [3].

In Ukraine, 3 deposits (3 sites) of medicinal brine
have been explored. These are the Sakskoe deposit in
the Autonomous Republic of Crimea, the Kuyal-
nitskoye deposit in the Odessa region and the Gopri de-
posit in the Kherson region. Operational balance stocks
of medical brine are 798,904 m®/ day in categories B +
Cl.

Production and use in 2019 amounted to 53,288
m? / day. Of the three explored areas, two were oper-
ated. Moreover, this is a small part of the sea coast of
the region, because it does not yet take into account the
coastal areas, which are not in the classical sense of the
beach, as well as the coast of the Rotten Sea - Sivash.

According to some reports, Sivas brine and mud
can compete with Dead Sea resources. In the Kherson
region there are several deposits of therapeutic mud,
brine and water (lake Solone, Prokopivske, Chervone,
iodine-bromine waters on Arabatskaya Strelka), which
are used as medicines by sanatoriums "Gopri", "Zolota
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Niva", "Arabatskaya Strelka", " Gull". Sulfide-silt ther-
apeutic muds of Lake Solyane (Gola Prystan) have the
following chemical composition: hydrogen sulfide, car-
otene, hormones, penicillin-like, folliculin-like and
other substances. Mud reserves are 87 thousand m3.
Sodium chloride brine of Lake Solyane has the follow-
ing chemical composition: chlorides, carbonates, bicar-
bonates, iron, sulfur, potassium, bromine, iodine, mag-
nesium, etc. Stocks of brine are 21 thousand m3 per
year. The brine of the Sakskoye deposit is a transparent,
colorless liquid with a salinity of 61.0 to 220.0 g / dm?
and belongs to the strong brines of the magnesium-so-
dium chloride composition.

Due to various circumstances, Ukraine today is a
leader in the extraction of mineral waters, their balneo-
logical use and industrial bottling. On the territory of
Ukraine, a large part of the typical in nature typical di-
versity of mineral waters. Mineral water deposits of
Ukraine are the same "gold fund" that is stored in the
bowels. In general, -mineral waters are waters that are

poured or obtained from rocks and have a therapeutic
effect when taken internally or externally.

In Ukraine 12 deposits are referred to unique un-
derground mineral waters (tab. 1). Brine is a salt-satu-
rated water of salt lakes (estuaries), cavities and bottom
sediments. According to their origin and conditions of
water-salt nutrition, medical reservoirs are divided into
three types:

-sea - seas, as well as their bays, lagoons, estuaries
and coastal lakes, partially or completely separated
from them, which have a hydrodynamic relationship
with them;

-continental surface salinization - suffusion, ther-
mokarst, sometimes tectonic lakes, the salt composition
of which is formed by extracting salts from rocks and
soils by surface and groundwater;

-continent groundwater-salt supply - lakes of var-
ious origins, which are fed by pressure groundwater
mineral waters (a mixture of surface and groundwater).

Table 1
Unique deposits of groundwater mineral waters of Ukraine
Name of deposits Administrative Type of mineral water
region
1. Golubynske Zakarpattia carbon dioxide
(Luzhanske)
2. Zaychykivske Khmelnytsky with a high concentration of organic matter
3. Zbruchanske Khmelnytsky with a high concentration of organic matter
4. Kelechynske Zakarpattia ferrous carbon dioxide
5. Morshynske Lviv brine (more than 35 g / dm3)
6. Novozbruchanske Ternopil with a high concentration of organic matter; bro-
mine
7. Novopolyanske Zakarpattia carbon dioxide
8. Polyanske Zakarpattia carbon dioxide
9. Slavyanogirske Donetsk ferruginous
10. Skhidnytske Lvivskaz increased concentration of organic matter
11. Truskavets (Naftusya) Lviv with a high concentration of organic matter; sulfide
12. Shayanske Zakarpattia carbon dioxide

Source: generated by the author

Reservoir brine is an important part of hy-
dromineral resources for those resorts that are located
in areas of peloid deposits, as well as in areas poor in
groundwater mineral waters. Mineral waters of all es-
tuaries and lakes (brine) actually belong to one balneo-
logical group, the therapeutic effect of which is deter-
mined by organoleptic parameters, mineralization, gas
and ionic composition, radioactivity, the presence of
certain components and compounds.

As of the end of 2019, search and assessment
works and their detailed exploration on 191 lakes, with
a total area of 6802.4 hectares. At the same time,
69987.2 thousand tons of sapropel in category A + C2
were found, of which the balance stocks are 63621.9
thousand tons. Stocks of sapropel in category Cr are es-
timated at 27876.8 thousand tons, of which 23508.8
thousand. t are classified as balance [3].

In general, the provision of the region with this
type of resource exceeds the needs of the population
five times. Therefore, it is considered one of the most

promising for use in peloidotherapy. In Ukraine there
are 21 balneological resorts in 9 administrative units,
which is 36% of all resorts (58) [6, p. 142].

It should be noted that most resorts are located in
the Carpathian region. Thus, there are 8 balneological
resorts in Zakarpattia oblast, 6 in Lviv and 1 in Ivano-
Frankivsk oblast, and a total of 15 spas, which is 73%
of Ukraine. Zakarpattia region leads in the number of
balneological resorts: here is 53% of resorts in the Car-
pathian region (40% of Ukraine), in second place is the
Lviv region — 40%, in seven other regions there is 1 re-
sort. There are 2 resorts in the Podolsk region and 3 re-
sorts in the Central-Eastern region.

Regarding the classification of resorts on the basis
of profile, presented in table 2, we note that balneolog-
ical institutions in Ukraine specialize in the following
diseases: gastrointestinal tract, musculoskeletal system,
diseases of the urinary system, nervous system, gyne-
cology, metabolism, dermatological diseases and dis-
eases cardiovascular system.
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Table 2.

Medical specialization of balneological resorts of Ukraine

Specialization Number of resorts
1. Gastrointestinal tract 14
2. Musculoskeletal system 10
3. Urological diseases 5
4, Gynecological diseases 1
5. Nervous System 4
6. Endocrine system 1
7. Dermatology 5
8. Cardiovascular system 3

Source: generated by the author

Most spas in the country specialize in the treat-
ment of the gastrointestinal tract (24), in second place -
the musculoskeletal system (10), in third place - uro-
logical diseases and skin diseases (5). Four sanatoriums
have diseases of the nervous system, 3 - cardiovascular,
1 - gynecological diseases and metabolic disorders. Ac-
cording to our estimates, there are 73 balneological
health resorts in Ukraine, which is 39% of the total
number of sanatoriums in balneological resorts. Balne-
ological services are also provided by 6 boarding
houses with treatment and 6 sanatoriums. [13, c. 196].

The largest concentration of sanatoriums of balne-
ological type is concentrated in Lviv region, the second
in number is Zakarpattia, then Vinnytsia and Poltava
regions. Only one balneological institution is repre-
sented in lvano-Frankivsk, Dnipropetrovsk, Kharkiv
and Odesa oblasts. The most well-off is Lviv region -
almost 12,000 beds, Transcarpathian - almost 5,000
beds; Poltava region (2500 beds) occupies the third po-
sition, Vinnytsia (2000 beds) and Khmelnytsky (900
beds) region closes the top five. The smallest number
of beds (less than 500) is in Kharkiv, Odesa, Dniprope-
trovsk and lvano-Frankivsk oblasts, as there is one
medical institution in each oblast.

The level of infrastructure and services of balneo-
logical resorts varies by region among the 73 medical
institutions equipped with a swimming pool 36, sauna
- 38, gym - 43, parking - 70, restaurants (restaurants,
cafes, bars) - 38, shops (shops, markets)) - 13, rental
points - 16, laundries - 8, children's service (play-
grounds, rooms) - 33 [12, p. 275]. Almost all institu-
tions have pump rooms, their own medical base, staff
of doctors and medical staff, as well as additional gam-
ing and sports services: billiards, table tennis, fitness
centers, football and basketball courts, as well as cul-
tural institutions: libraries, movie theaters.

Despite the fact that balneological institutions are
in the lead in all indicators of activity, there are huge
problems of infrastructural nature of these enterprises.
The transition from a unified management system of
sanatoriums to market management methods has pro-
voked on the one hand a reorientation and development
of resorts, and on the other - stagnation in the develop-
ment of state balneological institutions. The implemen-
tation of strategic directions of balneological resort de-
velopment depends on the initial conditions formed in
the triangle "resort opportunities (recreational poten-
tial) - desires (needs) of vacationers - environmental
and technical constraints”. Unlike the marketing of
goods, which is used at the micro level, at the meso

level, where the product is the territory, the priorities in
the triangle can not be placed. They should be taken
into account in order to make the best use of the resort's
recreational potential in order to fully meet the needs of
consumers, based on environmental constraints.

The management system of the balneological re-
sort provides management of nature management, in-
terrelations between the enterprises of various kinds of
economic activity, streams of vacationers, environmen-
tal protection. In this management system, decision-
making should take into account the state and factors of
influence of other subsystems. Based on the fact that
each strategic goal is subject to the overall goal of the
marketing strategy, the management of the spa should
be based on the marketing concept, which will increase
the efficiency of management of the entire system [10,
p. 84]. To assess the natural resource potential of the
spa resort, it is advisable to determine the coefficient of
favorable days for recreational activities for the possi-
bility of detecting seasonal fluctuations and intensifica-
tion of marketing activities. For balneological resorts,
the coefficient of favorable days will be 1, as recrea-
tional activities at the balneological resort can be car-
ried out during the year, as seasonal fluctuations are not
observed [1, p. 76].

The proposed method of demand sensitivity is
based on the study of the response of demand to the
factors of competitiveness of sanatoriums: quality,
price, location, discounts and more. Using load indica-
tors and integrated quality and price indicators for each
enterprise, the demand for these enterprises is formed
using an economic-mathematical model:

yi =mx; + b, ey
— is the angle of inclination (sensitivity factor);
b coordlnate of the mtersectlon of the y-axis.

lZylxl —mZx +ble
L Zyi =a2xi+nb

i=1 i=1
yi — load factor of the i-th sanatorium-resort enter-
prise;

— ordinal number of the i-sanatorium-resort en-
terprise in the ranking procedure for the factor under
study

The sensitivity of demand to a particular factor is
determined by the formula:

Fi = n(mi + 1) (3)

In order to identify areas of marketing strategy for

(2)
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the development of spas, a comprehensive assessment
of the recreational potential of spas, which includes as-
sessing the level of development of industrial, eco-
nomic, socio-economic and infrastructural potential,
which will allow to choose the priority direction of mar-
keting strategy for spa development. Thus, the next
stage of a comprehensive assessment of the recreational

potential of balneological resorts is to assess the level
of its development in terms of production and eco-
nomic, socio-economic and infrastructural potential.
The activity of enterprises that offer sanatorium
services on the market is analyzed. The results of cal-
culations of indicators of sensitivity of demand to the
studied factors of competitiveness are given in table 3.

Table 3.
Characteristics of the dependence of demand for spa services of enterprises from factors of different ac-
tion.
Factors mi Sensitivity indicator
Integrated quality indicator 0,9646 55,0088
Staff competence 0,6204 45,3712
Treatment 0,6101 45,0968
Leisure / entertainment 0,4457 40,4796
Speed of service 0,4255 39,914
Beach 0,3785 28,3785
Sports and health conditions 0,3464 28,3464
Accommodation 0,1387 28,1387
Food quality -0,1568 23,6096
Landscaping 0,2428 21,2016
Sanitary condition -0,3679 17,6988
Cost of the ticket 0,6047 28,6047
Distance to the sea 0,4598 28,4598

Source: generated by the author based on [6]

Given the current state of functioning of enter-
prises of the sanatorium complex in the context of long-
term policy of socio-economic development of the san-
atorium complex of Ukraine, it is necessary to adhere
to the following basic principles:

compliance with the needs of the population;

ecological safety of recreational development of
the territory;

economic feasibility, which provides for the prof-
itability of the enterprises of the resort complex and
economic benefits for the region.

Analysis of the demand in the dynamics of ser-
vices of enterprises of the sanatorium-resort complex of
Ukraine allowed to identify the following trends:

growth of demand for sanatorium treatment ser-
vices (foreign demand increases by 43.13%, domestic
tourists - by 25.6%);

increase in the number of foreign vacationers (this
trend makes it necessary to study the requirements of
foreign consumers and introduce international stand-
ards in sanatoriums of Ukraine);

increase in the number of trips to Ukraine for busi-
ness and official purposes (shows the need to study this
market segment to increase the load of resort enter-
prises in the off-season;

increase in the number of year-round beds and the
number of vacationers in the off-season;

increase in the number of healthy for a long time,
mainly in sanatoriums and boarding houses. Competi-
tion among the enterprises of the sanatorium-resort
complex causes a significant differentiation of the offer
of sanatorium-resort services in terms of the range of
their components, quality level and price. This situation

has necessitated the study of factors that have a greater
impact on demand. Implementation of proposals to im-
prove the management system of the industry at the re-
gional level and by combining the activities of resorts
and health facilities with tourism, with their further
subordination to one department in the Government of
Ukraine will increase the efficiency of tourism and
health complex.

Balanced development of recreational areas is a
key component of increasing the level of their invest-
ment attractiveness. Thus, the stagnation of economic
development of the tourism and recreation industry has
exacerbated the problem of investment as a source of
expanded reproduction. Capital investments in the rec-
reational industry have decreased by almost a third. In
order to increase investment flows in the development
of recreational areas of a particular region, additional
tools should be formed and activated to stimulate in-
vestment in this area. Thus, only 6.5% of investments
in this area are public investments.

The above allow us to conclude that: in state own-
ership is a relatively small part of the hotel sphere; state
participation in the development of this area is minimal;
limited state resources leads to loss of competitiveness
in favor of private entities; the investment process of
this sphere determine -recreational sphere should not
be.

After all, in the State Budgets of 2014-2019, funds
were allocated for the development of the tourism and
recreation industry - these are articles according to the
budget classification "0472 - tourism and hospitality"
and "0734 - sanatoriums" (Table 4).
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Table 4.

The amount of funds from the Consolidated Budget of Ukraine, directed to the tourism and recreation
industry in 2015-2019 in terms of budgets, millions of UAH

Budget classification Deviations
getcle 2015 2016 2017 2018 2019 2019/2015
articles
+- | %
0734 - sanatoriums
From the state budget | ©*343 | 830,17 75320 | 95636 | 999,32 | 35589 | 553
34912
From local budgets 444,08 470,80 563,72 561,13 | 212,02 60,7
EL%ZLE“E consolidated | g0, 55 | 197425 | 122409 | 192008 | 156046 | 567,01 | 572
0472- tourism and hotel restaurant business
From the state budget | ~/8° 13,97 4,43 10,67 100 | -16:89 | -94.43
From local budgets 0,84 0,94 0,40 0,21 0,26 -0,58 -68,9
From the consolidated 18,73 14,91 4,83 10,88 1,26 17,47 033
budget
Total in the tourism and recreation industry
From the state budget | 00~32 844,14 757,72 967,03 | 1000,32 | 339,01 | 51,33
349,96
From local budgets 445,02 471,20 563,93 | 561,39 | 211,44 | 604
Eﬂzgeihe consolidated | 101127 | 1564 16 122892 | 153095 | 1561,72 | 550,44 | 54.4

Source: generated by the author on the basis http://www.ukrstat.gov.ua

It should be noted that items "0734" and "0472" of
the budget classification in the analyzed period were
never 100% funded. So, for example, expenses for tour-
ism and hotel economy are executed only on 48,4%,
and on sanatorium-resort activity - on 95,4%. The anal-
ysis of investments in the tourist and recreational
sphere of special (free) economic zones (B (S) EU) and
territories of priority development (TDP) in Ukraine
deserves special attention. Since the entry into force of
the Law of Ukraine "On General Principles of Creation
and Functioning of Special (Free) Economic Zones".

A sign of regional investment policy in the recre-
ational sphere is the elasticity and diversity of tools to
support investment projects. Thus, at the stage of origin
of the idea and formation of the investment proposal,
the organizational and information support of the pro-
ject will act as a tool of support. At the next stage of
project implementation, state guarantees (at the level of
large enterprises) and subventions for interest payments
on loans (at the level of small and medium enterprises)
should be provided. A characteristic feature of this in-
vestment policy is the lack of clear priorities when in-
vesting in the recreational sphere.

State regulation of investments requires the inclu-
sion of direct methods of influencing state property
through projects, budgets and programs and, on the
other hand, creating attractive conditions for attracting
investment, their effective use, creating a favorable in-
vestment climate for sustainable development and
preservation and protection, use natural recreational
and tourist resources, environmental improvement, ef-
fective combination of functions of nature management
and protection nature, ensuring environmental safety,
preventing the destruction of the natural environment,

unique recreational regions Under the conceptual foun-
dations of state regulation of investment in recreational
tourism on the basis of ideas and principles of sustain-
able development means a system of modern ideas, a
leading idea thatdetermines a single, common idea re-
sources and environment, recreational areas.

In general, the complex and systematic develop-
ment of the recreational area is implemented on the ba-
sis of urban and investment projects for the develop-
ment of tourist and recreational infrastructure of a par-
ticular region. At the same time, the development of the
territory within the system development of a certain
recreational zone is based on system development in
the structure of one concept, taking into account the
chosen tourist and recreational specialization based on
the assessment of recreational potential and investment
climate.

The current state of the recreational complex in
Ukraine and taking into account global trends in the for-
mation of the concept of sustainable development of
tourism and recreation, provided. All types of payments
in the budget plane. The last stage of reaching the world
level and expanding the markets for recreational ser-
vices will involve the provision of subventions to the
investor [8, p. 87; 9, p. 47]

Thus, in our understanding, the main components
of the theoretical foundations of state regulation of in-
vestment in recreational and tourist nature management
are a description of the purpose, principles, prerequi-
sites and main directions, which contain a set of meth-
ods, forms and tools to influence the investment devel-
opment of recreational and tourist nature management.
[11, p. 264]. Thus, on the basis of the analysis can con-
clude about the low participation of the state in the de-
velopment of tourism and recreation of Ukraine and at
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the same time the need to strengthen the participation
of the latter as an investor and as a regulator of invest-
ment in tourism and recreation. with the investment de-
velopment of the region as a whole.

The marketing strategy to ensure the development
of the spa resort determines the directions of action to
bring the resort's capabilities in line with the real mar-
ket situation to achieve this goal. The marketing strat-
egy to ensure the development of the spa resort is the
possibilities of the resort (recreational potential) De-
sires (needs) of vacationers Environmental and tech-
nical limitations an integral part of regional policy. Re-
gional marketing policy is aimed at creating favorable
conditions for nature and resource use, search for po-
tential consumers, promotion of the territory in the in-
ternational recreational and tourist market [5, p. 327].
based on the analyzed information on the level of de-
velopment of recreational potential of balneological re-
sorts:

increase the efficiency of the management system
of the spa resort;

development of the infrastructure of the spa resort;

environmental protection;

formation of a positive image of the resort; envi-
ronment. In this management system, decision-making
should take into account the state and factors of influ-
ence of other subsystems. Based on the fact that each
strategic goal is subject to the overall goal of the mar-
keting strategy, the management of the spa should be
based on the marketing concept, which will increase the
efficiency of management of the entire system [10, p.
84].

In order to identify areas of marketing strategy for
the development of spas, a comprehensive assessment
of the recreational potential of spas, which includes as-
sessing the level of development of industrial, eco-
nomic, socio-economic and infrastructural potential,
which will allow to choose the priority direction of mar-
keting strategy for spa development. Thus, the next
stage of a comprehensive assessment of the recreational
potential of balneological resorts is to assess the level
of its development in terms of production and eco-
nomic, socio-economic and infrastructural potential

Conclusion. The necessary development of the
tourism industry of Ukraine can be achieved only
through the introduction of marketing research
methodology as a basis for planning the operation and
development of tourism and health complex in general
and tourism enterprises in particular, primarily to create
tourism products and appropriate organizational
support to promote them in domestic and international
markets. Improving the material base of the tourist and
health complex depends on the improvement of the tax
system, the efficient use of budget funds and the
transfer of a significant burden on private capital for
financing in all areas of tourism and related industries.
For the accelerated development of balneological
potential, it is advisable to create a favorable tax
climate for a certain period of formation of the industry.
Of particular importance for the development of
balneological tourism is the system of training and
retraining, which would include not only the discovery
of new specialties, but also new courses on tourism

product preparation in existing specialties, namely:
historians, archaeologists, ethnographers, philologists,
art critics and more.

Associations of tourist enterprises need to
strengthen their activities to expand the network of their
representative offices abroad and to promote Ukrainian
tourist products, including participation in Euroregions
and means of the Internet. Ukraine has significant re-
serves of balneological and balneal resources. They are
concentrated mainly in the Carpathian, Black Sea and
Slobozhansky regions. Undoubtedly, the current situa-
tion with the use of mud and recreational systems of the
country needs to be improved. In the existing forms of
management of the territory, parts of sanatoriums have
been transformed into private cottage settlements with
questionable legitimacy of land tenure. Some sanatori-
ums have lost the opportunity to recover due to out-
dated equipment and non-compliance with modern rec-
reational standards. But this does not mean the final
loss of recreational potential of the respective resorts
and optimism about their revival in the medium term.
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THE PROCESS OF FORMING A MARKETING STRATEGY

Abstract.

The article elucidates the content and the nature of the three main stages of marketing strategy formation:
the market research, development of individual marketing strategy for an enterprise, the implementation of mar-

keting strategy of an enterprise in the market.

Keywords: marketing strategy, mission, goals, segmentation, positioning, marketing complex.

In the conditions of the instability of the domestic
economy, an important prerequisite for success is the
clear formation of strategic goals of the enterprise, the
ability to respond quickly to changes in the market sit-
uation. Determining the items of the goods or services
in the market is a key point in assessing its activities
and comparable to the goods (services) of other enter-
prises operating in the same industry. Particular atten-
tion to the development of a strategy is given to the en-
terprise in the market when it is necessary to assess the
possibility of successful activities and economic expe-
diency. Actuality of theme. Dynamic changes in the
business environment of Ukrainian enterprises associ-
ated with the development of competition, dissemina-
tion of information technologies, introducing innova-
tions, business globalization, and other factors require
the leaders of the Supreme Links of Management or
Business Owners Applying Strategic Management
Tools, which consist in assessing the competitive posi-
tion of the enterprise and the formation of the relevant
strategy. An effective tool for implementing an enter-
prise development strategy in a competitive market is a
marketing component. The process of forming market-
ing strategy of the enterprise makes it possible for its
orientation to consumer requests, thus providing a more
flexible inclusion and adaptation of this enterprise to
the external environment. The main scientific princi-
ples of strategy of enterprises and marketing strategies
arose and develop in countries with a developed market
economy for a long time, and today there is a lot of its
scientific schools. The development of theoretical,
methodological and practical foundations of marketing
strategic planning are actively engaged in Ukraine. De-
spite the fact that many researchers have been solved
by a significant amount of theoretical and applied tasks
on the formation of marketing policy of enterprise and
strategic marketing planning, in studies lack accuracy
relating to the principles of forming strategic 4 market-
ing, as well as assessing the effectiveness of its use in
enterprises in unstable conditions for the functioning of
the domestic economy . This indicates the relevance of
the chosen topic and the need to study and the use of

theoretical and applied principles of development and
implementation of marketing strategy and obtaining on
this basis of specific practical results as a basis of stra-
tegic transformations. The purpose of the thesis is to
generalize the theoretical and practical principles of
marketing strategic planning and development of rec-
ommendations for the formation of a marketing strat-
egy of enterprise enter the market. To achieve this goal,
the following tasks are set: - to reveal the content of the
concept of "marketing strategy"; - describe the types
and role of marketing strategy in the activities of enter-
prises.

The achievements of enterprises of sustainable
positions in the market are impossible without a man-
agement system aimed at applying an adequate modern
requirement, therefore, it is urgent to consider the
stages of formation of a marketing strategy.

The study of issues of marketing strategy for-
mation, individual elements and aspects are devoted to
the works of foreign and domestic scientists: F. Kotler
and G. Armstrong [1], M. Mc-Donald and E. Pain [2],
N. Kudenko [3], C . Garkavenko [4], O. Timonin [5],
L. Balabanova [6], N. Chukhray [7], etc. At the same
time, the issues of analyzing external and internal envi-
ronments in the context of the formation of a marketing
strategy are not sufficiently focused on the implemen-
tation of an Mar-cattle strategy and evaluation of re-
sults.

The purpose of the study is to determine the con-
tent and essence of the stages of forming a marketing
strategy of the enterprise.

The process of developing a marketing strategy of
the enterprise takes place through exploited stages. It is
possible to determine three stages of the formation of a
marketing strategy, namely: research, development
and, implementation of marketing strategy. Every next
is a logical continuation of the previous one.

At the first stage of market research, the market
environment that provides quantitative (capacity, satu-
ration, growth rate, demand stability) and qualitative
characteristics (the structure of consumers' needs, the
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motives for purchasing, the process of buying, intensity  research consists of several stages, namely: the for-
of competition). mation of research goals, development plan,

Marketing study is based on a set of methods for
obtaining information [4; 6]. The process of marketing

Table 1
Content of the stages of forming a marketing strategy of the enterprise

Stage Content of stages Essence
Market analysis, which is planning to reach the enterprise,
Analysis of the exter- | and most important players on it; Conducting a wide range
1. Market research nal environment of marketing reviews, assessment of market capacities and
volume of basic players
Analysis of the inter- | Analysis of the enterprise in terms of positioning, com-
nal environment modity circulation, payback, structures
Development of philosophy, mission of the enterprise,
general vision, market position
Determination of factors, selection of segmentation
method, development of profiles of consumer groups, seg-
ments assessment, selection of priority segments of the

Goal formation

2. Development

Independent marketing Segmentation

strategy market and positioning of the enterprise

for the enterprise Development Policy Pricing, Sales Services, Communica-
Marketing tion with Consumers, Personnel Management, Product
complex Modification, Customer Service Management, Customer

Service, Formation of Services Creation
Operational marketing planning, annual marketing plan

3. Implementation Plar)nln_g development; greating and maintaining a positive image of
. realization :

marketing strategy of the an enterprise

enterprise Assessment of measures performance;

on the market Evaluation of results Evaluation of the IT system and its compliance with the

tasks and needs of the complex

Source: author's development on the basis [1; 4; 6].

Implementation of it, processing and data analysis, At the stage of developing a research plan, all
recommendations [1; 4; 6]. In the process of marketing  research methods are considered and choose optimal.
research, various methods and techniques of other In Table. 2 Classified methods depending on how

sciences apply. information collect.
Table 2
Methods of collecting information
Methods of collecting secondary data Primary data collection methods
(Cabinet research) (Field Research)

Traditional analysis involves analyzing the essence | Poll - Gathering information by setting questions with
of the third data, which is a chain of logic consider- | respondents. Can be conducted in oral form by phone or
ations mail

Convent analysis - texts analysis procedure in order | Observation - an analytical method by which studying
to identify concepts, judgments, processes that occur | and fixing the current behavior or the results of this be-
in the text havior

Correlation analysis allows you to identify the rela- | Experiment - a method for which in controlled condi-
tionship between individual phenomena or indica- | tions, change one or more factors and subsequently com-
tors and measure its strength pare the results

Regression analysis shows how to change the index, | Panel - Periodic data collection in the same group of re-
subject to change any of the independent indicators | spondents

(factors)

Source: author's development on the basis [1; 2; 4; 6].

Depending on the type of data that needs to be ob-  the latter spend their own funds and sell subscribers or
tained, quantitative and qualitative methods (Table 3)  one-time buyers. These studies include:
are used in marketing studies. - Omnibus (regular research that is carried out pe-
To determine the form of research, you can use riodically by a single method and consisting of several
methods: independent conduct; appeal to a third-party  blocks of questions);

organization; combined [1; 4]. - panel (periodic collection of data in the same
Studies conducting foreign organizations are di-  group of respondents);
vided into views: "Ed Hock" (for one customer) and - monitoring (provides for a subscriber of unified

syndical (for several customers) [1; 4]. Marketing firms  surveys of standardized data) [1; 6].
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Table 3.

Research methods

Quantitative High-quality
Poll Observation
Cabinet research Interview

Focus group

Protocol analysis

Projection methods

Expert methods

Source: author's development on the basis [1-4].

During marketing research, there is a question
about the amount of sample. Problems are calculated by
the general population and choose the method of form-
ing a selection. The most widespread methods for de-
termining the sample volume are:

« the "rule of the thumb” (the size of the sample is
5% of the population);

« in view of the cost of research;

« taking into account the specified customer con-
ditions;

« calculation of confidence intervals [1; 6].

At the stage, which provides for the collection of
information, conduct research in those places, most of
which provides the maximum presence of potential re-
spondents.

The next stage involves processing and analyzing
data with the involvement of the methods given in (ta-
ble. 4))

Table 4.
Methods for processing and analyzing data
Methods Examples
Statistical Correlation analysis, regression analysis
Multi-dimensional Factor analysis; Cluster analysis
Imitation Simulation experiments, computer simulation
The theory of deci- Game Theory; the theory of queue; a tree of making
sion-making
Operations Research Linear and nonlinear programming
Heuristic Brainstorming; expert assessments; associations and analogies; check questions; col-
lective notebook

Source: author's development on the basis [6; 7].

It should be noted that each used method has its
own restrictive conditions. For incorrectly selected pro-
cessing method, important information may be lost. To
avoid this, a method of expert assessments that gives
the most correct results of processing the most valua-
ble, intuitive information to be used to process market-
ing data.

Having considered the methods of processing and
analysis of data, select statistical and heuristic methods.
These methods are based on the use of professional ex-
perience and intuition of specialists.

The latest stage of marketing research is the devel-
opment of recommendations that must answer the ques-
tions set at the beginning of the study.

The development of an individual marketing strat-
egy for the enterprise begins with the definition of the
mission of the enterprise. Allocate two approaches to
the formulation of the mission of the enterprise: mis-
sion as a way of a clear definition of the main directions
of the firm and mission in the context of the sensation.

As a basic generalized long-term goal of the firm,
which declared its purpose, determines the mission of
the company S. Garkavenko [6].

Another researcher L. Balabanova considers the
concept of "mission of the enterprise” in a narrow and
wide-sense. In the first case, the mission is the main
purpose of the enterprise, which determines which ac-
tivity it should be engaged. In the broadest sense, this

is a collection of strategic guidelines, goals and objec-
tives, spheres of activity, philosophy, behavior and
method of action, determining rice of the enterprise [6].

Scientists M. Mc-Donald and E. Paine are consid-
ering a mission as an important tool in uniting the col-
lective and support of corporate values and philoso-
phies [2].

According to F. Kotler and G. Armstrong, the mis-
sion acts as an "invisible hand", which manages the
deeds of employees of the company. They point out that
the mission is a statement of the company's purpose:
what she wants to achieve in his field of activity [1]. In
co-authorship with V. Wong and D. Sonders, the defi-
nition of the mission was expanded in particular by the
fact that the mission is the answer to the question:
which wants to achieve the enterprise as a whole [8].

According to N. Kudenko, the mission summa-
rizes the main purpose of the VA, with which it imple-
ments the purpose of its existence. The mission repro-
duces those varieties of business, which is guided by
the enterprise, taking into account market needs, circles
of

One can agree with the opinion of N. Kudenko,
that the definition and understanding of the mission is
from the MIGA to consider the panorama of the
enterprise business and evaluate it from the strategic
side, since it is the mission explains the main goal of
the enterprise.
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The entire enterprise depends on the stages of the
life cycle of the enterprise, in particular, distinguish
between the objectives of development, the purpose of
stabilization, objectives of preservation of positions [1].
Also, the social, environmental and economic goals are
singled. Strategic goal specifies at each level of

management. Marketing goal is subordinated to the

general purpose of the enterprise. There is a certain
hierarchy of purposes.

Some scholars believe that the mission generates

a hierarchy of goals that must meet certain
requirements (table 5).

Table 5.

Requirements for marketing purposes

By L. Balabanova

By N. Kudenko

concreteness hierarchy
visibility guantitative determination
reality reality
quantitative determination compatibility
logic in setting goals flexibility

efficiency

hierarchical principle of construction

Source: author's development on the basis [3; 6].

As can be seen from table. 5 Both researchers put
such joint requirements for goals as a hierarchy, which
provides for the subordination of the general decisions
of the mission of the enterprise, and subordinate goals
subordinate to the goals of functional units; the reality
of goals, which involves their agreement with the real
capabilities of the enterprise; Quantitative certainty of
goals in size and time. In turn, L. Balabanov adds to the
requirements of concreteness, visibility, which means
the term for achieving the goal, logic in setting goals,
efficiency, which is expressed in profitability and
performance. All this, in her opinion, will help avoid
strategic planning mistakes. Scientificer N. Kudenko
complements his requirements complements the
compatibility or mutual agreement with other goals and

flexibility of purposes to make certain changes to the
target orientation of the enterprise.

Market segment consists of many mutually agreed
stages and goes into developing a marketing complex.

In the first stage, the market segmentation factors
determine. In the scientific literature there are various
interpretations of this stage. In particular, S.
Garkavenko defines the factors of segmenting words,
variables [4]. Scientists N. Chukhraj and L. Moroz are
considered as principles of segmentation [9]. For
industrial market, one groups of factors are used, and
for consumer - others, in particular, for the

segmentation of the latter use: geographical,
demographic, socio-economic, behavioral,
psychological factors (table 6).

Table 6.

Factors of segmentation of the consumer market

Ne Segment factors

Factor criteria

1 Geographical

tures

Regional distribution, administrative distribution, population, population
density, transport network, structure of commercial activity, climatic fea-

2 Demographic
ligion

Age, gender, family size, stage of life cycle of family, race, nationality, re-

3 Socioeconomic

Level income, type of activity, education, affiliation to a certain class

4 Behavioral

Purchase style, expected benefits, consumer status, drive for purchase, de-
gree of attachment, intensity of consumption

5 Psychological

Lifestyle, type of personality, consumer adaptation to a new product

Authorary development on the basis [1; 4; 8; 9].

Classics F. Kotler, G. Armstrong divide the
principles and signs of segmentation [1]. Some authors
tend to think that this criteria for market segmentation.
We support the opinion on market segmentation
factors. We are in charge that each factor is
characterized by a set of criteria inherent in Yo Mo. For

Choosing segmental factors, you need to go to the
stage of selection of the method of segmentation. Allo-
cate such methods of segmentation: the method of con-
structing a grid segmentation, grouping method and a
method of multidimensional statistical analysis.
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Table 7.

Methods of segmentation

Method name

Description of the method

Remark

Method of construct-
ing a grid segmenta-

Apply to isolate baseline markets
and are used at macrosegation

The method can not be applied to any markets
because it is calculated only for segmentation of

significant features

tion level, taking into account three large markets

variables: functions, technology,

consumers
Method Consists of a consistent collection | The method can not be applied for segmenta-
grouping of objects into groups on the most | tion, since it requires a certain number of moni-

toring units of the corresponding number of
groups that does not allow to determine the real
segments

Method of multidi-
mensional statistical
analysis

ment

Lies in the simultaneous automatic
classification by multiple features.
Consumers who have several simi-
lar features combine into one seg-

The advantage of the method is that simultane-
ously taking into account the criteria of demo-
graphic, socio-economic and psychological fac-
tors

Source: author's development on the basis [1; 4; 6; 9].

By choosing a method by which segmentation will
be carried out directly to segmentation. After comple-
tion, the development of consumer profiles, that is, al-
locate segments for the most important characteristics.
At the following steps, the segments evaluating how
much and which segments will serve the enterprise and
which of the three strategies of the market coverage will
apply. Applying a mass marketing strategy, ignore the
differences between consumers, and production, distri-

Market coverage strategy

bution, product promotion passes the same for all con-
sumers at once. The strategy of differentiated market-
ing is aimed at covering several segments of the market
and the development for each of them a separate mar-
keting complex. According to a concentrated marketing
strategy, activities focus on one segment with clearly
pronounced features. All three basic strategies for the
coverage of the market have their advantages and dis-
advantages (table 8).

Table 8.

Name Benefits

Disadvantages

Mass marketing

Provides savings, low level of production,
storage and transportation. Reduces the
overall cost of marketing research and

The needs of certain market segments re-
main dissatisfied. Not up-hiding the influ-
ence of competitive struggle

work with separate goods larger

Differentiated mar-
keting

Reduces the level of risk, negativity eco-
nomic consequences in the event of non-
segment. Vehicle Market Potential. A sig-
nificant market share that is focused by
the enterprise within the general market

Leads to an increase in production costs.
Needs to carry out the addition of market-
ing details, drawing up forecasts, sales
analysis, advancement of the advance-
ment of the table, management of com-

modity channels

Concentrated mar-
keting

Does not require great resources

Accompanied by a high degree of risk
Accompanied by a high degree of risk

Source: author's development on the basis [3; 5; 8; 9].

In our opinion, in modern conditions of economic
development, differentiated marketing is optimal for
many enterprises, since it allows only profitable seg-
ments and thereby provide financial stability.

Choosing concrete segments in the market, the
company must determine how to penetrate them and
gain competitive advantages. To do this, it is necessary
to investigate the positions of existing competitors and
determine its place, that is, position themselves in the
market. Any product or service of consumers perceive
as a set of certain properties inherent in them. For un-
derstanding, why consumers are advantageous to the
product, it is necessary to compare their properties. The
results of comparisons are presented as a positioning
scheme, which is applied to the positions of the prod-

ucts of major competitors and are looking for a dissat-
isfied consumer need [9]. The position scheme helps to
select a certain positioning strategy. After positioning
it is necessary to develop a marketing complex for the
target market.

In accordance with the classical marketing theory,
the marketing complex may consist of four (4 g), or
from seven (7 g) elements. The traditional marketing
complex of four elements (goods, price, distribution,
promotion channels) for the sphere of services was pro-
posed by M. B. This approach is reflected and sup-
ported by V. Zethamla, K. Greenrool, F. Kotler and M.
Mc-Donald [1; 2; 8]. They indicate that the main reason
for the creation of a separate marketing complex for the
service sphere is the need to demonstrate the consumer
the highest quality of the service it is going to buy. M.
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Mc-Donald proposed a factor of "customer service" in-
stead of the factor "Material Arguments".

Obviously, the structure of the marketing complex
4 g (product, price, distribution, promotion channels)
does not allow to fully reflect the modern processes of
marketing strategy formation, so we consider it appro-
priate to use a marketing complex from 7 g (service,

price, distribution channels, advancement, process,
People, material arguments), and elements such as
"people” and "material arguments" to transform into el-
ements of "personnel” and "customer service".

Based on the given marketing complex, we will
formulate the overall policy of its elements (table 9).

Table 9.

Elements of marketing complex

Name of element

General politics

Product / Service

Control to extract, modification of goods and refilling services

consumer

Price Pricing for a variety of goods or services and market segments of this sphere

Distribution Organizations of sale of goods or services through intermediaries

Promotion Communication with consumers of goods or services through means of commu-
nication

Personnel Personnel Management as part of the service provision process

Personnel Formation of processes of creating goods or services and presenting them to the

Customer service

Customer service management

Source: author's development on the basis [1; 2].

We believe that such a marketing complex is suf-
ficiently balanced for use in various marketing situa-
tions. From the efforts that invests producer of goods or
services in the marketing complex depends on the fi-
nancial result of its activities.

The last stage of the formation of a marketing
strategy involves the development of an annual market-
ing plan, which specifies a specific activity of the en-
terprise in the market. Implementation of marketing is
to transform marketing plans to marketing events.

The evaluation of the results includes an assess-
ment of the effectiveness of the measures carried out by
analyzing changes in the market share, profitability,
sales and non-economic indicators.

In particular, the market share is estimated by sales
volume, in value indicators, in a separate segment, rel-
ative to the leader. Also evaluate the dynamics of the
brand market share and determine the market share
based on brand affection. All this may be used by the
enterprise simultaneously or selectively [4; 9].

As for profitability, it is estimated to choose a net
profit, gross profit, a coefficient of net profit, a gross
profit coefficient, a profit rate on gross capital. Profita-
bility is also evaluated by products, over the territory
we, according to market segments, by sales channels,
in size of orders [4; 9].

Sales assessment involves an analysis of sales vol-
umes in natural and monetary terms, the number of
commodity stocks, commodity stocks in days, dynam-
ics of the cost of orders, the value and number of orders
received per customer, the ratio of sales costs and sales
volume [4; 9].

The assessment of non-economic indicators in-
clude an analysis of the image of an enterprise, aware-
ness of consumers concerning the brand, consumer sat-
isfaction, the focus of consumers to the brand, the num-
ber of new consumers and lost consumers, the attitude
of consumers to the brand, etc. [4; 9].

At the final stage, an IT system assessment and its
compliance with the progress of the marketing strategy
are evaluated. Analyzing the information infrastructure
of the enterprise are looking for the latest approaches to

the integration of information technologies in the anal-
ysis and management processes. The purpose of the in-
formation provision is to obtain a processed, aggre-
gated infraction of a ramming on the basis of the col-
lected output data, which should be the basis for
making managerial decisions in relation to the market-
ing strategy. The achievement of this goal is to solve a
number of specific tasks, such as the collection of pri-
mary information, its storage, distribution between
structural subdivisions and employees, preparation for
processing, processing, providing marketing depart-
ment in recycled form, analysis, directing the direct and
back links in the its circulation, etc. For modern flows
of information, an effective solution of these tasks is
impossible without the use of new information technol-
ogies.

Conclusions.

The process of forming a marketing strategy oc-
curs with the help of consistently implemented three
main stages: market research, marketing strategy devel-
opment and marketing strategy. Effective application
of marketing instruments in the formation will ensure
the use of all types of capabilities and resources in the
implementation of a marketing strategy. Problems of
implementation of the marketing strategy are quite vol-
umes, so in the following publications, the study of se-
lected topics will be continued.

References

1. Armstrong Gari. Basics of Marketing / Gara
Armstrong, Version Wong, Filip Cottler, John Sonders.
- [4th europe. . : per. with English]. - M.: Villiams,
2010. - 1200 p.

2. BalabanovalL. V. Strategic Marketing: Next.
/L. V. Balabanova, V.V. Khola, I. V. Balabanova. - K.:
Center for Educational Literature, 2012. - 630 p.

3. Kotler Filip. Basics of marketing. Professional
Design/ Filip Kotler, Armstrong Gars. - [12th ed.; PER.
with English]. - M.: Villiams, 2009. - 1072 p.

4. Mc-Donald Malcolm. Sphere of services. Po-
line Painting Maintenance on Marketing Planning / M.
Mc-Donald, E. Payne; [Per. with English. A. P. Nazi-
kina; Ed. S. M. Kirova]. - M.: Exmo, 20009. - 448 p.



«COLLOQUIUM=JOURNAL» #15(102), 2021 / ECONOMIC SCIENCES 35

5. Kudenko N. V. Strategic Marketing: Teaching.
manual. - [2nd view., Unchanged]. - K. Kiev
NATION. Econom. UN-T, 2006. -152 p.

6. Garkavenko S.S. Marketing: Head. / S. S.
Garkavenko. - [7th view]. - K.: Libera, 2010. - 720 p.

7. Savina S.S. Marketing support of competitive-
ness management of agricultural enterprises. Norwe-
gian Journal of development of the International Sci-
ence Norway. 2021. Ne 56. Vol. 3. P. 17-25.

8. Savina S.S. System and peculiarities of market-
ing activities of farms as an object of theoretical analy-
sis in Ukraine Colloquium-journal. 2021. Nel3. P.49-
58

9. Mazur K.V. Mazur A.H. The problems of the
cooperative formations development in agricultural
economy. East European Scientific Journal. 2020.
Ne(53). part 5. P. 31-36

10. Mazur K.V. Measures to intensify the
attraction of financial resources in the agricultural
sector of ukraine. Norwegian Journal of development
of the

International Science. 2020. Ne 52. VOL. 3. P. 27-
36.

11. Logosa R.V. International experience of
marketing on the vegetable market. Innovative
economy.

No7 (45).2013. P. 191-194

12. Chukhray N. I. Innovation Marketing: Hard-
wood. / N. I. Chukhray. - Lviv: View of Lviv Polytech-
nic, 2011. - 256 p.

13. Moroz L. A. Marketing: Next. / L. A. Moroz,
N. I. Chukhray; [ed. L. A. Frost]. - [4th view., Un-
changed]. - Lviv: National UN-T "Lviv Polytechnic",
"Intellect-West", 2009. - 244 p.



36 JURISPRUDENCE / «COLLOQUIUM=JOURNAL » #15(102), 2021

JURISPRUDENCE

VIIK: 347

Vasilyeva M. E.

Golubtsova A. A.

Ovod I.V.

Phd in jurisprudence

Samara State University of Economics

INVALID AND NULL AND VOID TRANSACTIONS

Abstract

This article analyzes the institution of invalidity of transactions in the legislation of the Russian Federation.
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In the modern world, in connection with the devel-
opment of economic relations and the prosperity of
business, contractual relations are of great relevance.
So, based on the data of the report on the work of the
arbitration courts of the constituent entities of the Rus-
sian Federation for 2020, more than 40%?* of disputes
arising from civil legal relations are statements declar-
ing transactions invalid, which in turn indicates the im-
portance of the chosen topic. Also, | would like to note
the fact that the problem of invalid transactions has al-
ways been relevant and will remain so for a long time.

By virtue of the law, two types of invalidity of
transactions are emphasized, such as disputed and null
and void transactions. Let's focus on the concept of
«void transactiony.

So, earlier, in the legislation in force at the time of
the RSFSR, there was no indication of the contestabil-
ity and nullity of transactions, a general concept was
applied - the transaction is invalid (Art. 45 of the Civil
Code of the RSFSR). With the development of the leg-
islative framework in the current legislation, namely in
the Civil Code of the Russian Federation (hereinafter -
the Civil Code of the Russian Federation), the legislator
defined the concept of "nullity" of the transaction and
"challenge." In accordance with paragraph 1 of article
166 of the Civil Code of the Russian Federation, the
transaction is invalid on the grounds established by law,
by virtue of its recognition by a court (disputed trans-
action) or regardless of such recognition (null and void
transaction).

To establish the nullity of the transaction, it is
enough for the court to establish only one fact of such
an act. The court invalidates the transaction if it estab-
lishes that it was committed by an incapacitated person
(Art. 171 of the Civil Code of the Russian Federation)
[1].

Art. 168 of the Civil Code of the Russian Federa-
tion establishes a general basis for invalidating the

1 Summary statistical data on the activities of federal arbitra-
tion courts for 2020//Judicial department of the supreme court
of the Russian Federation

transaction, so it can be recognized as such in case of
non-compliance with the requirements established by
law or other regulatory act. Among other things, special
grounds for invalidating them are identified, such as:

1) committed in violation of their form - primarily
notarial certificate, and in some cases - simple written
form (Art. 162 of the Civil Code of the Russian Feder-
ation);

2) Committed without the permission of the guard-
ianship and guardianship authority (Clause 2 of Art. 37
of the Civil Code of the Russian Federation);

3) Violating public order (Art. 169 of the Civil
Code of the Russian Federation);

4) Committed by minors (art. 175 of the Civil
Code of the Russian Federation);

5) Committed by incapacitated persons (art. 171
of the Civil Code of the Russian Federation);

In cases enshrined in the legislation, some transac-
tions that are committed, including in violation of es-
tablished requirements, may be declared invalid, but as
a general rule, non-compliance with a written form can-
not serve as a basis for recognizing it as such (Art. 162
of the Civil Code of the Russian Federation). At the
same time, violation of the requirement of the law on
notarial certification of the transaction always entails
its nullity (p.3 Art. 163 of the Civil Code of the Russian
Federation) [2].

In particular, the Civil Code of the Russian Feder-
ation includes non-compliance with the written form:

. a gift agreement, the subject of which is a
property right or if by this agreement the giver under-
takes to transfer the gift in the future, that is, later, and
not simultaneously with the conclusion of the agree-
ment (Art. 572 of the Civil Code of the Russian Feder-
ation);

. credit agreement (Art. 819 of the Civil Code
of the Russian Federation);
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. transactions to secure the performance of an
obligation, that is, to establish a guarantee, guarantee,
penalty, pledge, etc. (Art. 329 of the Civil Code of the
Russian Federation);

. insurance contract (art. 929, art. 934 of the
Civil Code of the Russian Federation);

. bank deposit agreement (Art. 834 of the
Civil Code of the Russian Federation);

e  agreement on the disposal of intellectual
property rights (Chapter 75 of the Civil Code of the
Russian Federation);

. Commercial concession agreement (Art.
1227 of the Civil Code of the Russian Federation).

Nullity of transactions made without the permis-
sion of the guardianship and guardianship authority.
Certain transactions can be made only with the permis-
sion of the guardianship and guardianship authorities
(Art. 171, Art. 172, Art. 175, Art. 176 of the Civil Code
of the Russian Federation).

In particular, these are transactions made by:

e  aqguardian on behalf of a minor or incapaci-
tated person or a guardian over the property of a person
recognized by the court as missing, if it is a question of
such actions as:

- Waiver of property rights of the ward;

- issuing written obligations on behalf of the ward,;

- Conclusion of agreements subject to notarial cer-
tification and (or) state registration, including agree-
ments on the division or exchange of a residential build-
ing, apartment;

- Conclusion of contracts for other valuable prop-
erty.

. With the consent of the parents or guardian
of a minor or a person restricted by the court in the ca-
pacity to act [3].

Parents of a young child do not have the right,
without the permission of the guardianship and guardi-
anship authority, to make such transactions regarding
their property rights: conclude contracts subject to no-
tarial certification and (or) state registration, including
agreements on the division or exchange of a residential
building, apartment; Issue written obligations on behalf
of the child; to refuse property rights of the child (Par-
agraph 2 of Art. 37 of the Civil Code of the Russian
Federation).

A transaction may be recognized as violating pub-
lic order if it is aimed at the violation of public-law nor-
mative acts of the state, which define the foundations
of the state system, political system and economic se-
curity of the state (Art’s 168,169 of the Civil Code).

Unlike the provisions providing that the transac-
tion cannot contradict other regulatory acts (Clause 2 of
Art. 168 of the Civil Code of the Russian Federation),
that is, acts regulating private law relations, when a
transaction is made that violates public order, there is
primarily a violation of the requirements of acts fixing
certain elements of public order, which generally does
not exclude that the requirements of other acts regulat-
ing private law relations are simultaneously violated.

Therefore, any actions that take the form of trans-
actions and violate the public order (basis of law and
order) of the state are antisocial, that is, antisocial,
aimed at achieving the goal, contrary to the interests of
society and the state (Art. 169 of the Civil Code of the

Russian Federation). In this regard, the term "public
policy" should be understood as an evaluation criterion,
the elements of which are enshrined in the public legal
instruments of the state, which determine the founda-
tions of the state system, political system and economic
security of the country.

Thus, legal protection is not granted to any rights
or interests that could arise from an action that violates
public order (Art. 10 of the Civil Code of the Russian
Federation) [4].

The direction of a transaction that violates public
order is determined by establishing the purpose of the
relevant expression of will at the time of its implemen-
tation (art. 169 of the Civil Code). When considering
this category of cases, the court must establish what ex-
actly was the violation of public order, the purpose of
the transaction and which of the sides of the transaction
had the intention to achieve this goal. That is, to classify
the transaction as violating public order, it is enough for
the person who made the transaction to establish a goal
regarding the occurrence of unlawful consequences al-
ready at the stage of concluding the contract, and not its
implementation (Art. 166 of the Civil Code of the Rus-
sian Federation).

Do not ignore such features of the consequences
of the invalidity of transactions contrary to public pol-
icy that were committed for the purpose of alienating
stolen property; transactions that violate the legal re-
gime of objects of civil law withdrawn from circulation
or limited in circulation (Art. 129 of the Civil Code of
the Russian Federation), and the like [5].

Therefore, these cases should be equated with
those where a person cannot be returned everything that
she has transferred in an invalid transaction. In this
case, the consequences provided for by public law oc-
cur, namely, confiscation of property as a punishment
for a crime (Art. 233 of the Civil Code of the Russian
Federation), for example, theft of property that was al-
ienated under the transaction, which contradicts public
policy.

Based on the fact that a null and void transaction
is an unlawful legal action (Art. 166 of the Civil Code
of the Russian Federation), the content of any transac-
tion should first of all be legal, since our society devel-
ops according to the principles of the rule of law.
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HcTopus pa3BUTHS U MOJICPHU3AIUH HAYKH TPaXK-
JTAHCKOTO IpaBa U 3aKOHOAATENbCTBA yCTaHABIMBAIIN
MHOYKECTBO Pa3HBIX CIIOCOOOB MPUOOpPETCHHUS TMpaBa
cobcrBeHHOCTH. CO BpEMEHEM YHMCIIO MPUMEHSEMBIX
CIoco0OB OJIBEPrajloch H3MEHEHHUSAM, IIPH 3TOM OJTHU
npuobperany OoJbliee 3HaYEHHE, a IpyTrue ucye3aiu
coBceM [1, c. 145]. Csi3aHO 3TO C TEM, YTO B KOXKIYIO
SMOXY BPEMEHH MEHSUIUCh (POPMBI COOCTBEHHOCTH,
YTO, B CBOIO OYepe/lb TaKKe CKa3bIBaJIOCh W HA TIpaBe
nproOpeTeHnst coOCTBEeHHOCTH. HecoMHeHHO, BiHs-
HHUE TaKXXe OKa3blBajia MOJNUTHYECCKAs CUTYAIHs, 9TO
MPOSIBIATIOCH B CMEHE (hOpM M BHJIOB COOCTBEHHOCTH.
AHanu3upysl MEPBOMCTOYHUKK JaHHOH TEMBI, OTME-
THUM, 4TO ele kurenu JpesHero Puma Bo BceM pa3Ho-
o0pazuu (opM BO3HUKHOBEHUS IIPaBa COOCTBEHHOCTH,
pacro3HaBajii J[Ba CaMOCTOSATENbHBIX, HO TECHO CBS-
3aHHBIX MOMEHTA - CIIOCO0 MPHOOPETEeHUs MpaBa coo-
CTBEHHOCTH W THUTyN mpuodperenus [2, c. 179]. C
TOYKH 3pPCHHS TEPBOMCTOYHHKA IpaBa, MOJ OCHOBa-
HHUEM TIpaBa IMoIpa3yMeBaIUCH JIUIIb (PaKTHl U3 FOPHUC-
NpYyJIeHINH, KOTOpbIe CoaepKaiu B cebe o0s3arens-
CTBCHHOE TPaBo, a Croco0 MPUOOpPETeHNUs mpasa coo-
CTBCHHOCTH IPEJICTABIUT cOOO0M I0puarIecKIe (PaKThI,
C KOTOPBIMH CBSI3aHO NPHOOpETEHHUE MpaBa COOCTBEH-
HocTH [3, c. 171]. YuurteiBas To, 9TO BO BCE BpeMeEHa
BCE MHCTUTYTH HayK Pa3BHBAJNCH COTJIACHO MOTPEO-
HOCTBH 00IIecTBa, COOTBETCTBEHHO, HEOOXoIMMa Bee-
CTOPOHHSISI pa3paboTKa TEOPETHUECKUX M TpaKTHUe-
CKHX BOIIPOCOB, CBSI3aHHBIX, B OCHOBHOM, C IpHOOpe-
TeHHeM T1paBa coOcTBeHHOCTH. OueBHIHO, YTO
HCTOpPHUS BHOCHIA CBOM KOPPEKTHUBHI B JaHHYIO chepy.
Ecmu paccmatpuBath Poccuro, ToO HanOoOIbIIuEe H3Me-
HEHHUs, KOTOPblE MOAECPHU3UPYIOTCSA MO cell JeHb Mpo-
U30IIUIH BO BpEMEHa NEpecTpOrKH U rmocie Hee. ['ox 3a
TOJ, HECMOTPS Ha y>Ke O0raTyro MpaBOBYIO NMPAKTHKY,
BO3HHKAIOT IpoOJIeMHBIE BOIIPOCH. B mmrepartype cy-
IIECTBYET MHOXXECTBO TPAaKTOBOK Kacaemo pPa3iIHIUil

OCHOBaHHN W CIOCOOOB NpUOOpeTeHHs IMpaBa CoOO-
CTBCHHOCTH.

Kaxk npaBuiio, ocHoBaHueM NpHoOpeTeHust B 00~
CTBEHHOCTH BBICTYINAIOT (DaKThl IOPUIUUECKOTO COJIep-
YKaHUsI, KOTOPBIE COTIIACHO 3aKOHOAaTEIbHBIM MaTepH-
aJlaM BJICKYT K IOABJICHUIO IIpaBa Ha UMYIICCTBO. Yro
KacaeTcs CIoco00B MpHOOpEeTeHHsI TpaB Ha UMYIIIe-
CTBO, TO HX OTIPEACISIOT HEOJUHAKOBO.

Bo-mepBrIX, ¢ TOUKH 3peHHS OTHOIICHUHA B paM-
Kax MpaBa, BOSHUKHOBEHHE KOTOPHIX CBA3aHO C KOH-
KPETHBEIMH FOpUAHYeCKIMA (pakTaMu. Bo-BTOpBIX, Kak
HaCTOAIIUC HeﬁCTBHH, CBSA3aHHBIC C IOABJICHUEM IIpaBa
Ha COOCTBEHHOCTh B paMKax KOHKPETHOTro rpasa. B-
TPEThUX, HCJICHAIIPABICHHBIC ITIPABOMEPHLBIC HeﬁCTBHX
Ha MPHOOPETeHNe YaCTHON coOOCTBEeHHOCTH. B-ueTBep-
TBIX, MOJpa3syMeBaeTcs (DUKCHMpPOBAHHE HOPM MpaBa
UJlealibHBIX MOJIeJiel, KOTOpbIe TPENCTaBISIOT OO0t
opunrIeckre (pakThl M UX XPOHOJIOTHIO, STAIBI BCTYII-
JICHHS B TIpaBa Ha COOCTBEHHOCTb.

Tak, W.B.Cnacubo-®dateeBa, yTBepKIaeT, dYTO
IIpaBUJIbHEE TOBOPHUTH O MOJYYEHUH IpaBa COOCTBEH-
HOCTH, HE 3aTparmBas BOIPOCOB CIIOCOOOB JIOCTHXKE-
HUSI 9TOTO TpaBa. B aToM acnekre BepHee Oyner yriry-
OUTBECS B BOIIPOC O BHUJAaX OCHOBAHUA €€ IOJTYUCHUA.
Tem Bpemenem, HO.K.Toncroi momaraer, 4To mpaBo
COOCTBEHHOCTH MOKHO OTHECTH K Pa3psily CyObeKTHB-
HBIX IIpaB, KOTOPBIC MOTYT MOABUTHCA TOJBKO ITPHU CYy-
IMECTBOBAHUN KOHKPETHOTO FOPUANYICCKOTO (baKTa 500050
nx Habopa. Bece aTu dakThl KacaloTcs MPUYNH MOSBIIE-
HUS MpaBa Ha cOOCTBEHHOCTH [3, c. 171].

CoOCTBEHHOCTh TPAJUIMOHHO BBICTYIIAET OJI-
HUM U3  LEHTPAJIBbHBIX  WHCTUTYTOB IPAKIAHCKOTO
npaBa. [Ipu 3ToM BO Bce BpeMeHa OCTPO 00CyKAaics
BOIIPOC OTHOMIEHHH COOCTBEHHOCTH B LIEJIOM M IIPHOO-
peTeHus mpaBa COOCTBEHHOCTH B YACTHOCTH.

Brionae oGocHoBBIBaromas (GpopMyIHpoBKa CT.
328 TK P®, B KOTOPO# OTCYTCTBYET HCUEPITHIBAIOITHI
MEpEeYCHb CIIOCOOOB W OCHOBAHWI BO3HMKHOBEHUS
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npaBa cOOCTBEHHOCTH. TO €CTh, HOMHMO CIHCKa OCHO-
BaHUH MPUOOpPETEHNUs MpaBa COOCTBEHHOCTH B TiaBe 24
I'KP®, B ipyrux cTaThsixX, BO3MOXKHBI JPYTUE CIIOCOOBI
NpUOOpeTeH s MpaBa COOCTBEHHOCTH, IJIaBHOE YCJIO-
BUE, YTOOBI OHU OBLIIM HE 3alpereHbl 32aKOHOM.

Paccmorpum yrBepxknenue . M. Meliepa, koTo-
PBIii, B CBOIO OYepellb, COCPEIOTOYNBAET CBOE BHUMA-
HHE Ha pa3JIMuusIxX JOroBopa KakK HOPHUIUYECKOTO
(hakTa, 9TO HE BIIEUET 3a COOOW BO3HUKHOBEHHS IIpaBa
COOCTBEHHOCTH (HAIpUMep, MPH KyIUIe-TIpoJaxe), u
TOTO IOPHAMYIECKOrO (pakTa, ¢ KOTOPHIM CBSI3BIBACTCS
MOMeHT. VccnenoBaTens CuuTa, 94To KyIUIsa-Ipoaaxa,
OTHIOZb HE SBISETCS CIIOCOO0M ITpHOOpPETEHNEM TIpaBa
COOCTBEHHOCTH, BBUY TOTO, YTO, 3aKIIFOUUB JIOTOBOP,
MOKYTIaTesIb elle He BIIPaBe CYUTATh ce0si COOCTBEHHHU-
KOM 1penMera nqoropopa. CooTBETCTBEHHO, TAKHE pac-
CYXKJICHUS JI0Ka3bIBAIOT HEOOXOAMMOCTh HAJIMYMS 3a-
KOHHOTO OCHOBaHUsI JJIsl [Iepexo/ia IpaBa COOCTBEHHO-
CTH Ha TPeIMET JO0TO0BOpa, M CHOCO0 mepeaayu 3Toit
BEIIM, KOTOPBIM SABJISETCA caM (hakT 3TOTO IpelaHusl.
CoOTBETCTBEHHO, CIENKa KaK IOPUINYECKUN (DaKT sIB-
JSIeTCsl HE TOJBKO OCHOBAaHHMEM IPHOOpETCHHMS MpaBa
COOCTBEHHOCTH, HO ¥ OCHOBaHUEM IIepeaadn. XOTs, C
JIpYTOi CTOPOHBI, 3TO Pa3HbIE CICIKH: B IIEPBOM CITy-
yae JOroBOp (KyIUI-TIPOAaXa) BBICTYIIAET OCHOBA-
HHEM NpUOoOpeTeHHs IMpaBa, a BO BTOPOM cCliydae —
(hakT mepenavu.

B03MOXXHO MpeaIoNoXUTh, YTO Takoe pacuud-
POBBIBaHHE OCHOBAaHUI U CIIOCOOOB IpaBa npuobpeTe-
HHS JIOCTOBEpHOE, TeM 0oJjiee, YTO OHO OCHOBBIBAETCS
Ha PUMCKOM MpaBe, KOTOPHIM MOJi OCHOBAaHHEM IpaBa
NpUOOpeTEeHNs MOHUMANIH I0pUANYecKne (GaKThl, C KO-
TOPBIMH CBSI3BIBA€TCS BO3HMKHOBEHHE TOJIBKO 0053a-
TEJILCTBEHHOTO TIPaBa, a Mo crioco0oM IpaBa MpHoo-
peTeHnsl TIpeJCTaBIsieT COOOHM Takue IOpHIMYECKHe
() aKTBl, ¢ KOTOPBIMH CBSI3BIBAETCSI TNpPHOOpETeHHE
mpaBa coOCTBeHHOCTH [3, ¢. 171].

ITo muenuto JI. B. CanHuKOBa, IIpU 3aKITIOYCHUN
JIOTOBOpA KYIUIU-TIPOJIXKU TPOUCXOAUT He (akThye-
CKUIi IIepexo/1 paBa, a JIMIIb UJUTIO3Us, TaK KaK CTaHO-
BUTCS BO3MOXHBIM TpeOoBaTh mepedady Bemu. U
TOJIBKO KOT/Ia Belllb O(UIMaIbHA TIepe/iaHa, TOTaa BO3-
MOXHO CUUTaThb NPaBO COOCTBEHHOCTH peajM30BaH-
HbIM [4, c. 72-73]. Takxke Ba)XHO IOHHUMATh, YTO MPHU
HEKOTOPBIX CUTYAIHUsX, HAllpUMeEp, IPH IPHOOPETeHNN
npaBa COOCTBEHHOCTH B OTHOIICHHH TPaHCIOPTHOTO
CpE/CTBa IOTOBOP KYIUIH-TIPOJaXXH HE HMEET BECOMYIO
CHJIY, BBHJY TOTO YTO OHO BBICTYIIAeT JIMIIb OCHOBA-
HUEM HpI/IO6peTCHH${, HO HE ABJISICTCS OCHOBAHUEM IJISI
npuoOpeTeH s IIpaBa COOCTBEHHOCTH.

Ha nam B3I, paccMarpuBasd TEPMHUHOJIOTHIO
MOHATHH «OCHOBAaHHUSI BO3HUKHOBEHUS ImpaBa co0-
CTBEHHOCTH» M «CIOCOOBI BO3HUKHOBEHHUS ImpaBa co0-
CTBEHHOCTH», MOKHO PacTBOPHUTH MOCPEACTBOM Tep-
MHHOB «CyOBEKTUBHOE NMPABO» U «(PaKTHUECKHH CO-
CTaB. Ipn TOM, CyOBEKTHBHOE IpaBo
o0yciioBnMBaeTcs Kak oOecrieueHHas 3aKOHOM Mepa
BO3MOJKHOTO TI0 BEJICHUSI TPpaXKJaHWHA WIN OpraHu3a-
IIVM, HarpaBJeHHAas H,a JIOCTIDKCHUE IeJed, CBsI3aH-
HBIX C yJIOBJIETBOPEHHEM MX MHTepecoB [5, c. 119]. B
TO BpeMs Kak, ropuaudeckuii (pakruueckuii) coctan
00yCIIOBIMBAETCS KaK CUCTEMA IOPUIUIECKHX (aKTOB,

CIUTOYEHHBIX MEXIy COOOW TakuM o0Opa3om, 4To Tpa-
BOBBIE MOCIIECTBHS HACTYIAIOT TOJBKO IPH HATMYHH
BCEX 3JIEMEHTOB ITOH COBOKYITHOCTH.

Takum 00pazoM, BHIMas OINIpeIeIeHUE BBIILIEYIIO-
MSIHYTBIX TIOHATHH, YCTaHOBHUM CIOCOO BO3HHKHOBE-
HUSI TIpaBa COOCTBEHHOCTH KaK MPEAYCMOTPEHO 3aKO-
HOM CYyOBEKTHBHOT'O IIpaBa, IPU OCYIIECTBICHUN KOTO-
poro y cyObeKkTa BO3HHKAET MPaBO COOCTBEHHOCTH Ha
IpenMeT AOrOBOpa Uil YAOBIETBOPEHUS CBOMX MHTE-
pecoB. BakHO OTMETHTB, YTO HMEHHO CyOBEKTHBHOE
IpaBo MPeACTaBIsIeTCA NPENNOCHUIKON 3apoXKaeHUsSA
npaBa COOCTBEHHOCTH U CBUIETEILCTBYET O TOM, B pe-
3yIabTaTe 4ero OHO HactymaeT. IIpum 3ToM, cyOBEeKT
BIIPaBE CaM PELINTb, IPUMEHUTH EMY TAaHHYIO BO3MOXK-
HOCTb WJIU HET.

BBuay Toro, 4to /it BOSHUKHOBEHHMS IIpaBa co0-
CTBEHHOCTH JIOJDKHBI MPOM30MTH Kakue-Inbo o0cTos-
TENbCTBA, BAXKHO OTMETHTH, YTO OCHOBAaHHUE BO3HUKHO-
BEHMs IIpaBa COOCTBEHHOCTH HEOOXOJMMO OIpese-
JMUTh, KaK IOpUINYecKuil ((aKTHUECKHil) COCTaB,
LEJBI0 pealn3alil KOTOPOTo SBISETCS BO3HUKHOBE-
HHE TpaBa COOCTBEHHOCTH, 8 KOHCYHBIM ITAIIOM - Iie-
penava nmpeaMera JoroBopa.

Kax npapmio, mpaBo COOCTBEHHOCTH Y TOTO, KTO
npHoOpeTaeT Ty WIM HUHYKO Belllb, BOSHHKACT C MO-
MEHTa INepeiayd UMYIIEeCTBa, €CJIM MHOE He YCTaHOB-
JICHO JIOTOBOPOM HJIM 3aKOHOM, IIOTOMY KpaiiHe BayKHO
IIPU PELIEHUU BONPOCa O BO3HUKHOBEHHU IIpaBa coO-
CTBEHHOCTH YYUTBHIBATH HE TOJILKO Hepenayd uMylie-
CTBa, HO U 3TOT (haKT, TaK KaK C 3TOr0 MOMEHTa 1 BO3-
HUKAEeT MPaBo Ha IIPEAMET JOroBOpa.

C 1aBHHX BpeMEH HAYMHAKOTCS MOMBITKU Tudde-
PEHLMPOBATh CIIOCOOBI MPABOBBIX HACIEIUHA, U PHM-
JsiHe OBUIM TEPBBIMH, KTO IOINBITAINCH PEaln30BaTh
9T0. IMEHHO pUMCKOE NPaBO CTaJIO EPBOMCTOUHHKOM
muddepeHIraiy CrrocoO0B MOTyYSHHS IpaBa Ha c00-
CTBEHHOCTb, KOTOpBIE TENepb NEJSITCS Ha IepBOHA-
YaJibHbIE U MPOU3BOAHBIE. PacCMOTpPHUM BKparTie Kax-
JIbIi U3 9THX BHJOB HCTOYHUKOB.

B cooTBeTcTBMM C PHUMCKHM IpPaBOM IEpBOHA-
YaJIbHBIA CHOCO0 3aKIII0YAETCsl B TOM, 4TO MPAaBO COO-
CTBEHHOCTH BO3HHMKaeT HE3aBUCHMO OT HaJUYUs
NpenbIyliero npaBa Ha Bellb. K TakuM OTHOCATCS
CIIEYIOIIHE BUABI IEPBOHAYATIBHOTO IPHOOPETCHHS:

— 1nepepaboTKa BELIH, TO €CTh IepeIeIIbIBa-
HUE OJJHOH BEI B APYTYIO C MHBIMH (DyHKIIMSIMU;

—  oOBbeauHEHHE OJHUX BeUlel ¢ APYTUMH, B
MIPOLIECCE YEero TepsieTCsl BO3MOKHOCTD ONPEACIUTh
Kakas Bellb MOTJI0THIA APYTYIO;

—  mpuoOpeTaTtenbckas JaBHOCTb, YTO O3Ha-
YaeT Nnepexo/] MpaBa cCOOCTBEHHOCTH YENIOBEKY, KOTO-
PBIii Ha IPOTSHKEHUH JOCTATOUHO J0JI'OTO0 BPEMEHH
pear30BbIBall IPABO COOCTBEHHOCTH HA ATY BElIlb.

B naneHeiimem, ¢ 3BOITIOIUEH rpaX TaHCKOTO 000-
poTa CTajo BO3MOXKHO BHEAPEHUE IMPOWU3BOJHBIX CIIO-
c000B, 110 YCIIOBUSIM KOTOPBIX B3aHMHOE COTJIACHE SIB-
JISIeTCSl OCHOBaHMEM Iepejaydl npaBa cOOCTBEHHOCTH
OT OJIHOTO JHIA K Apyromy. [Ipu 3Tom, B oTimu4ue ot
MIEpBOHAYAIHOTO CHOC00a, MPOM3BOAHBIE CIIOCOOBI
0a3upyIOTCs Ha IIpaBe NpeIbIAylIero Biajenbla. B
JaHHOM CIIy4ae TPUMEHSETCS KOHCTPYKIHUS «Iepexos
npaBa cOOCTBEHHOCTH». | TaBHBIM THTYJIOM IIPOU3BOA-
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HOTO croco0a ObUT TIOTOBOP MEXAY TE€M, KTO OTUYK-
JaeT W mpuobpeTareneM Bemu. TakuMu crocobaMu
BBICTYTIAJIH:

—  JIOTOBOP KYIUTU-TIPOJIAXKH;

—  3aeMm;

—  JlapeHHue;

—  MeHa.

Taroke K JaHHOMY BHAY MOXXHO OTHECTH U TIepe-
XOJI TIpaBa COOCTBEHHOCTH B ITOPSAIKE HACICIOBAHUS.

Takum 00pa3oM, Ha CETOMHAIIHINA JCHb BOIPOC
COBEPILICHCTBOBAaHMS MPAaBOBOH CHCTEMBI B pa3pese
nproOpeTeHus MpaBa COOCTBEHHOCTH JIOBOJIBHO OCTPO
o0cyXmaeTcs ¥ BRIBOIUTCS Ha MIEPBEIH TUIaH, KaK OINH
U3 HamOoJiee BaXHBIX. Y CTAaHOBJCHO, YTO MO OOJb-
IOMY CYETy KacaeMO POCCHUKWCKOW MCTOPUM pa3BUTHUSA
JTAHHOTO HATPaBJICHU, POOJIEMEBI B 3TO cepe cTanu
BO3HHKATH 110 OOJIBIICH YaCTH OCIIC MIEPECTPONKH, KO-
rjia Ha4yaJIruCb MaCCOBBIC IPUBATHU3AIUH U IICPEXO/ T'OC-
YIapCTBEHHONH COOCTBEHHOCTH K YACTHBIM JIHIIaM.
Kpowme Toro, u3-3a cymiecTByIOMHUX MpoOEIoB Ha 3aK0-
HOJATETIbHOM YpPOBHE, BO3HHKAET MHOXECTBO CIIOP-
HBIX BOIIPOCOB, YTO BEJET K JIOTIOTHUTESIIFHBIM BPEeMEH-
HBIM M MaTepHaJbHBIM 3aTparaM, CBS3aHHBIM C JIaH-
HBIM (QakroM. Ha ocCHOBaHWMM aHanmM3a WCTOPHUS
Pa3BUTHA HAYKHU I'PaXJAaHCKOI'0 IpaBa, OTMCTUM, YTO B
IOPUCTIPYACHIIUY CYIIECTBYET MHOKECTBO yOCKACHUH,

VK 347
10.27.23

KOTOpBIE 10 OOJIBIIOMY CUETY Pa3ACININCh Ha TEX, KTO
MIPUACPKUBACTCS MHEHUSI PUMCKHX IOPHCTOB M pac-
CMAaTpPUBAIOT CIOCO0 MpUOOpETeHHs MpaBa COOCTBEH-
HOCTH M OCHOBaHHUE NPHOOPETEHNMS IIPpaBa COOCTBEHHO-
cru. K Tomy ke, pa3BuTHE 3aKOHOAATEIbCTBA U aHAJIH3
HanOosee MpoOJIEMHBIX BOIPOCOB MO3BOJHUT YKOPO-
THTh CPOKH PACCMOTPEHHUSI MHOTHX BOIIPOCOB, BO3HHK-
IIMX MO NPUYMHE HECOBEPIIEHCTBA MPAaBOBOl cdephl,
1 B LIEJIOM HEAOIYIICHUS HX BO3SHUKHOBEHHUSI.
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INTANGIBLE GOODS AS OBJECTS OF CIVIL RIGHTS AND WAYS OF THEIR PROTECTION

Abstract

The article discusses the content of the concept of intangible goods. Possible ways to protect such goods are
given. The features of the protection of intangible benefits from individuals and legal entities are revealed.

Annomayus

B cmamve paccmomperno coéepwcanue NOHAMUA HeEMamepuailbHblX bnae. Hpuee()enbl B803MOJICHbIE CNOCOODBL
3awgumosl maxkux bnae. Buvissnenvi ocobennocmu 3ayumsl HemamepuajilbHblX 6]1612)/ d)u3ull€CKllX u }opu()uqea{ux

auy.

Key words: intangible benefits, objects of civil law, civil legal relations, personal non-property rights.
Knroueswie cnosa: Hemamepuajibhble 6]1612{1, 0b0vexkmbl Zp(lDfC()aHCKOZO npaea, 2pa9f€()aHCKu€ npaeoomnoute-

HUs, TUYHblE HEUMYUIeCMBEHHblLE npaed.

OO6ecrieueHne TpaB YeloBeKa — BAKHOE HaIpaB-
JICHWE 3aKOHOJaTeldbcTBa B Hactosmiee Bpems. Co-
rmacHo cT.2 Konctutynun P® genosek, ero mpasa u
CBOOO/TBI SIBIISIOTCS BBICIICH IEHHOCTHIO, a IPH3HAHNE,

coOroZicHre W 3alluTa MpaB M CBOOOJ YelOBEeKa U
rpakaaHuHa — O00A3aHHOCTBIO rocyjaapcrsal. Peub
HJIET O TAaKMX MpaBax, KOTOpbIe I'paxaaHCKHU KOJEKC
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PO 3akpernnser B KauecTBe JUYHBIX HEUMYIIECTBEH-
HBIX TIpaB, TaK KaK MX OCYILECTBIECHHE HE CBSA3aHO C
npuoOpeTeHHEM, NEPEX0J0OM U TPEKpaIleHHEM MpaBa
cobcrBeHHOCTH. OOBEKTAMHM TaKUX IpaB B COOTBET-
creun ¢ 'K P® sBnsioTcs HeMaTepHaibHble Gnara’,
BonpmmHacTBO M3 HUX 0003HaueHo B EBpomneiickoit
KOHBEHIIUH 110 TIpaBaM YejioBeka’.

'K P® 3akpemiser HemaTepuasibHble Ojara Kak
00BEKTHI TpaKIaHCKUX TmpaB B cT.150. 3akoHomaTens
OTHOCHT K 3THM OJlaraM >KH3Hb W 3I0POBBE, YECTh U
n06poe UM, HETIOCPEACTBECHHO MM TPaXXJaHWHA, aB-
TOPCTBO, HENPHKOCHOBEHHOCTh JKUWIHIIA M YaCTHOU
JKU3HHU, CBOOOY TIEPEIBIDKCHUS, IMIHYIO U CEMEHHYIO
TalfHy ¥ Ipyrue Onara, NpUHaJIeKalle YeIOBEKY OT
POXKIECHUS WM B CHITY 3aKOHA. Heo0X01MMO MOsICHUTB,
YTO CIIUCOK HE SIBJISICTCS 3aKPBITHIM.

OcoOeHHOCTIMH HEMaTepHaJIbHBIX OJIar Kak 00b-
€KTOB I'PakJJaHCKOT'0 NpaBa ABJSAIOTCA, BO-IIEPBBIX, OT-
CYTCTBHE 3KOHOMHYECKOTO COAECPIKaHMsL, @ BO-BTOPBIX,
HEOTUYXXJaeMOCTh Takux Omar ot Hocurens. Cren-
CTBHEM HEOTUY)XJAEMOCTH SBISETCA HEIepenaBae-
MOCTh AaHHbIX Onar. HeoOXonMMO yTOYHHTH, 4TO 3a-
IIWTa TIpaB Ha HEMaTepualbHble Ojara MOXET OcCy-
HIECTBIATHCS UHBIMH JIULaMH, HaIpumep,
HACIICAHUKAMU JIMLA, HO MX 3alllUTa He MPEANOoIaraeT
nepexo/ia npaBa COOCTBEHHOCTH Ha TaKHUe OOBEKTHI.

Uro kacaeTcs I0pUIMUECKUX JIMILI, B CHITy UX Ipa-
BOBOH IPUPOABI BO3HUKAIOT TaKkue HeMaTepHaJIbHBIC
6iara, Kak J1eJIoBast peIyTalys, TOBApHbIHM 3HAK U UHbIE
00BeKThl. OCOOEHHOCTH 3allUThl HEeMaTepUabHBIX
61ar ropuANYecKuX Ul yka3aHsl B1.11 cT.152 K P®.

3amuTa HeMaTepHAIbHBIX OJIar MOXET IPOU3BO-
JUTCA IyTEM ONpPOBEPIKEHUS CBEIECHMM, MOpOYalluX
pEMyTaLHuIO rpaX1aHMHA UM I0PUANYECKOr0 JIHULA, Pe-
CTUTYLMH (TO €CTh BOCCTaHOBJICHHUS IOJIOXKEHHS, CY-
IIECTBOBABIIETO 10 HAPYIIECHUs MPaBa) U APYTHUX CHO-
co00B, onMcaHHbIX B ¢T.152 u ¢1.1251 TK P®*. Brl-
IUlaTa KOMIICHCAIMM MOPAJBHOIO Bpeda MOXKET
oCyHIeCTBIISIThCs (hpu3nueckuM nuuam. lOpugnueckre

VK 351.74 : 342.922

mnna B cootBetcTBHM ¢ Onpenenennem Koncrurymm-
onnoro Cyna P® ot 04.12.2003 N 508-O umeroT npaBo
TIPEABSBISATH TPEOOBAHUS O KOMIIEHCAI[MH YOBITKOB, B
TOM YHCIIE HEMaTepHalbHBIX, NIPUYNHEHHBIX yMaie-
HUEM [IeJIOBOW penyTalyy, WIH HeMaTepHalbHOTo
Bpe/ia, UMEIOLIEro cBoe cOOCTBEHHOE co/iepxKaHue (0T-
JIMYHOE OT COJIEPKaHUs MOPAJILHOTO Bpena, MpHYH-
HEHHOTO IpakJaHuHy)’.

Takum oOpa3om, HemarepuanbHbBIe Onara SBIIS-
IOTCS BOXHOM Kateropuell OOBEKTOB TpakTaHCKHX
mpaB. Taxue Oyara 001agar0T HEKOTOPEIMH OCOOEHHO-
CTAMH, HAaIIPUMEpP, OTCYTCTBUEM SKOHOMHUYECKOTO CO-
JIepkaHus W T.4. llepedeHb HeMaTepHalbHBIX OJar,
0003HaYeHHbIH 3akoHoAaTeneM B ¢T.150 'K PO, He s1B-
JISIeTCSl 3aKPhITHIM. MeXaHU3M 3aIllUThl TAKUX OJIar 1is
(U3MYECKUX U IOPUIMYECKUX JIUI] OTIHMYAETCS.

'Koncrurynus Poccuiickoit @enepanuu (IpuHaTa
BCEHAPOIHBIM rojocoBanuem 12.12.1993) // Cobpanue
3akoHoatenabeTBa PO, 01.07.2020, N 31, ct. 4398.

era)KZ[aHCKI/Iﬁ konekc Poccuiickoit denepauuu
(gactp mepBas) ot 30.11.1994 N 51-@3 (pem. or
09.03.2021) // Cobpanme 3akoHomaTtenbcTBa PD. -
29.01.1996. - Ne 5. - ¢1.150, cT.152.

SKoHBeHIHUs O 3alUTE NpaB 4elOBEKA U OCHOB-
HbIX ¢cB00O oT 04.11.1950 (¢ mu3m. ot 13.05.2004) //
CIIC Koncynbrantlliroc //

‘T'paxcnanckuii kojaeke Poccuiickoit ®enepanun.
UYacts geTBepTas: PenepanbHblil 3akoH oT 18.12.2006
Ne 230-03 // Cobpanue 3akonomarenbctea Pd. 2006.
Ne 52 (Hacts 1). —ctr.1251.

5Onpez[eneHHe Koncruryunonnoro Cyna PO or
04.12.2003 N 508-O «O06 oTka3e B MPHUHATHH K pac-
CMOTpEHUIO kano0sl rpaxknanwnna llnapmana Bramu-
MHupa ApKaJbeBUYa HA HAPYIIEHHE er0 KOHCTHTYIINOH-
HBIX IIpaB MyHKTOM 7 ctaTbk 152 I'paxkaaHcKoro ko-
nexca Poccuiickoii @enepanum»

leanoe Cepciii Mukonaiioeuu

€y00s mpemvbo20 aneiAyitiHo20 adMIHICMpPAmueHo2o cyoy

IMPABOBA OCHOBA HAJIAHHS IIYBJTYHOI IIOCJIYTU Y COEPI MITPALIL TA
TPOMA/JISSHCTBA (HAITPUKJAI TACIIOPTY TPOMA/JISHUHA YKPATHM JIJISI BUI3TY 3A
KOPAOH)

Ivanov Sergey Nikolaevich
Judge of the Third Administrative Court of Appeal

LEGAL BASIS OF PROVIDING PUBLIC SERVICE IN THE FIELD OF MIGRATION AND
CITIZENSHIP (FOR EXAMPLE OF THE PASSPORT OF A CITIZEN OF UKRAINE TO GO
ABROAD)

Anomauin

Haykoea cmamms npucesiuena suceimiento npagosoi 0CHO8U HAOAHHs NyOiuHOl nociyeu y cepi miepayii
ma 2pomMadaHcmea (Hanpukiaoi nacnopmy spomMadanuna Ykpainu 0as 6uizoy 3a kopoow). Bucsimmoemocs nu-
manus npoyedypa, 30Kpema i 6apmicms ONIAMu, 3a OMPUMAHHA NYOIYHOL nOCIyeU Yy 8uenadi nacnopmy epoma-
OsiHuna Yxpainu 0ns 6ui3dy 3a xopoown. Heobxiono npasoge pezyntodanus HAOAHH NYOAIUHUX NOCYe 8 chepi
Miepayii ma 2pomadancmea yOOCKOHANI08amu 8 080X OCHOGHUX HANPAMKAX: 6Ci pO3MIpU nAAMU 3a HAUOINLW NO-
wupeni aOMiHICMpamueHi NOCIy2u Maromy BUSHAYAMUCS BUKTIOYHO Y 3AKOHAX, I HCOOHUM YUHOM He Y NIO3AKOHHUX
akmax; po3pooumu ma npuiiHamu 3akou «IIpo aominicmpamuenuii 30ip», y AKOMy Mae 6ymu YHiQIiKo8aHo HA38Y
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naamu 3a AOMIHICIMpAMUGHi NOCAY2U, GUSHAYUMU YIMKI Ma €OUHI PO3MIPU AOMIHICMPAMUBHUX 300pi6 015 8CIX
8U0I6 NYONTUHUX ROCTYe.

Abstract

The scientific article is devoted to the coverage of the legal basis for the provision of public services in the
field of migration and citizenship (for example, a passport of a citizen of Ukraine for travel abroad). The issue
of the procedure, in particular the cost of payment for obtaining a public service in the form of a passport of a
citizen of Ukraine for travel abroad, is covered. It is necessary to improve the legal regulation of the provision
of public services in the field of migration and citizenship in two main areas: all fees for the most common
administrative services should be determined exclusively in laws, and in no way in bylaws; develop and adopt a
law "On Administrative Fees", which should unify the name of the fee for administrative services; define clear
and uniform amounts of administrative fees for all types of public services.

Kniouosi cnosa: cpomadsancmeo, 3aKopOoOHHUL NACNOPM, Mizpayis, onaama, nociyad, nyoaiyna nociyzaa.

Key words: citizenship, passport, migration, payment, service, public service.

VY BITUM3HSHINA aAMIHICTPaTUBHO-IIPABOBIH HayIl
NPUHHATTS aJMIHICTPAaTUBHHUX aKTIB po3risgaiacs i
JIOCI pO3MIISIAETHCS MEPEBAKHO y CTPYKTYpI Tak 3Ba-
HOTO «aJMIHICTPaTUBHOTO NpOLECY» — SIK HOro yac-
THa 200 BuA. BracHe, kaTeropis «aaMiHICTpaTUBHHMA
IpoLecy LIe 3 PaJITHCHKUX YaciB Maja BaroMe MeToJ0-
JIOTiYHE 3HAYCHHS Y HAYII aIMiHiCTPaTUBHOTO IpaBa i
JIOCI HAJIEXWUTh A0 YUCIA aKTyalbHUX. TOMy IeTanb-
HOMY aHANi3y MPOIENYPH MPUUHATTS aJMiHICTPAaTHB-
HHX aKTiB Ma€ IepeayBaTH 3’ ICYBaHHS 3MICTY HOHSTTS
«aIMIHICTPaTUBHUI MPOIIEC» Ta HOTO CTPYKTYPH, a Ta-
KO’ MOTO CITIBBITHOLICHHS 3 KaTEropi€ro «aaMiHicTpa-
TUBHA Tiporienypa (mpoueaypu)». e m03BoIUTH WiT-
Killle OKPECIHTH 3B’S30K NPUUHATTS aJMiHICTpaTHB-
HUX aKTiB 3 IHmWUMH ($opMaMH  IyOJiYHOTO
YIPAaBJIiHHS, BU3HAYUTH HOTO Micle B aJMiHICTpaTHB-
HOMY IIpaBi Ta 3acaiu NPaBOBOTO PETYIIOBAHHS ITPOIIe-
JIypH MIPUAHATTS aAMIHICTPATHBHUX aKTiB.

Humni, 3aBmsixkn HaykoBuM mparsim: B.b. ABep's-
HoBa, K K. Adanaceena FO.I1. bursika, [.B. [Ipo3nosa,
B.M. l'apamyka, LII. TomocHiuenka, C.B. KiBamos,
I.b. Komiymika, A.T. Kom3toka, O.B. Ky3pmenko, €.0.
Jleresu, M.b. Octpax, I'.M. Ilucapenko, B.I1. Tumo-
IIyKa Ta IHIIAX HAYKOBIIIB, HOCIIIKEHO Psa 0COOIIH-
BOCTEH AisUTbHOCTI OpraHiB My OJIiYHOT BIa 1 3 HAJaHHS
aJIMiHICTpaTUBHUX (YNpPaBIiHCHKUX) TIOCIYr Hace-
JICHHIO. AJle Y HayKOBHX JIOCII/DKEHHSX MTUTAHHS NPO-
HeIypH, 30KpeMa 1 OIIaTH, HaIaHHS aaMiHICTPaTHB-
HUX TOCTYT y cdepi TPOMaASHCTBA, iMMIrparii Ta pe-
ectparii (pi3MIHAX 0Ci0 HE BHBYAIIUCH.

Mertoto 1aHOi CTaTTi € PO3KPUTH NPABOBE pETy-
JIFOBAHHSI TPOLIETyPH OIJIATH 33 OTPUMAHHS aJMIHICT-
pPaTUBHUX IOCIYT Yy cdepi rpoMajsHCTBa, iMMIrparii
Ta peectpamii ¢piznIHEX 0cio.

B VkpaiHi 1oci HeMae 3aKOHOIaBYOTO aKTY, SIKUN
Ou HaJIe)KHO BPETYJIOBYBAB IIUTAHHS OIUIATH aJAMiHIC-
TpaTHUBHUX TOCIYT, 30KpeMa i y chepi rpoMaasHCTBa,
iMmirpamnii Ta peectparii ¢izmanuX 0cib . Uepes me yk-
paiHIIi 4acTo He 3HAIOTh Halepea, CKiJIbKH IM ITOTpiOHO
TUIATHUTH 32 Ty, YU 1HOIY aJMiHICTPaTUBHY MOCIIYTY.

st Toro, mo0 BH3HAYUTH MOBHY CyMY 3a OTpPH-
MaHHS OTPIOHOTO Bij Jep)KaBH IOKYMEHTY, abo Xk 3a
NIEBHY peecTpamniifHy Aito, Maixe 3aBX 1 ITOTPiOHO K-
TO BUYHUTYBaTH 0€311i4 HOPMATHBHUX aKTiB, YU-TO BH-
IIyKyBaTH PO3Mip TUIATH HA Pi3HWX BeO-calTax Biaji-
HUX OpTaHiB.

Kpim Toro, 3 mroaei yacro GepyTh rpomi i 3a Ti
i1, HAJIaHHS SIKUX Ma€e OyTH B3araii 0e30IIaTHUM, Ha-
NIPUKJIaJ, HallaHHs OJaHKIB JOKYMEHTIB, KOHCYJIbTa-
LiIHOT JOMIOMOTI'H TOILO.

Tob6to ¢axThdHa TUIaTa 3a MOCIYTH 9acTo € 3Ha-
YHO BUILOIO 33 BCTAHOBJICHY 3aKOHOaBcTBOM. Hampu-
KJIaJ, 32 3aKOP/IOHHI ITacIOpTH yKpaiHIli 3HaYHO TIepe-
miauytoTe. Aqke € dexkper Kadminy npo nep:xxaBhe
MHTO, € YiTKO BH3HAa4eHa LSl MOCJIyra Ta po3mip
miIaTu 3a il Hagauus — 170 rpu [1].

Janunii Jlekper mae cuily 3aKOHY, a TOMY, Mae
OyTH €IMHUM aKTOM, 3TiJJHO SIKOT'O IPOMAJISTHH MalOTh
TUIATHTH 32 OTPUMAaHHS 3aKOPJOHHOTO MACMOPTy — 1H-
[IKX 3aKOHIB, ¢ O BU3HAauanack e AKack Ij1aTa 3a AaHi
JOKYMEHTH HEMAE.

Lle miatBepauB i Bepxosuuit Cyx y cBoiii [Tocra-
noBi Bix 3 rpynust 2013 poky Ne 21-416al13 [2].

Opmnak, y BinmimeHHs MirpamiifHoi ciyxom
(AMC) 3a 170 rpuBeHs macmopT coOi BH HE 3aMOBHTE.
Kab6iner MiHicTpiB me 3a JaBHIX 4aciB «IIOTypOyBa-
BCS», 00 3 TPOMaISTH MOKHA OyJI0 BUTSTHYTH 3HAYHO
Oisipliie KOIUTIB, HANPHIMABILIY ITOCTAHOB 3 J0/ATKO-
BUMH TIJIATEXKaAMH.

3BHYAifHO, BOHM HE IiJUISITAIOTh 3aCTOCYBAaHHIO,
OCKIJIbKM MAlOTh HWXKYY IOPHUIMYHY CHIYy Ta BH3HaHI
He3acTocoBHUMH BepxoBHuM CynoM. OgHaK 4HHOB-
HHKIB 1€ 30BCIM HE I[IKaBHTb.

TakuMm yuHOM, y [lep:kaBHa MirpaniiiHa cay-
sk0a YKpaiHM cbOroAHI BUMAralTh CIUIATHTH: 3a-
koHHi 170 rpH. gep>xaBHOTO MHTA 33 BUAAUy [ACIIOpTa
JUIs BUI3y 3a KopJioH; 87,15 rpw. 3a "nocmyru" 3 oo-
PMIJICHHS Ta BU/adi MacropTa Iisl BUi3ly 3a KOPJIOH;
304,32 rpu.3a OyiaHk nacnopry 3 OlOMETPHYHHUM
ginom, a6o x 238, 32 rpH. 3a 61aHK macnopry 6e3 6io-
METPUYHOTO Yimy Totmo [3].

BunHMKa€e MUTaHHS: SIKIIO IEPKMUTO Y Po3Mipi
170 rpH. cipaBJIsIETHCS 32 «BUAAYY» 3aKOPAOHHOI0
nacnopry, TO 10 Ie 3a miaTisk y po3mipi 87,15 rpH.
32 «0()OpPMIUIEHHSI Ta BHIAYY» IBOTO K AOKYMEHTY,
3riqHo 1. 4 MOpsiAKY HagaHHA miapo3ginamu MiHic-
TepcTBa BHYTpIlIHIX crpas, HamionansHol mouimii Ta
HeprxaBHoI MirpariiiHoi ciryOu IIaTHUX, 3aTBEpIKe-
Horo IlocranoBoro Kabinerom MiHicTpiB YKpainu Bix
26 xoBtHS 2011 p. Ne 1098 «/lesiki muTaHHS HAJaHHS
migpo3ainamu MiHicTepcTBa BHYTpPIlIHIX cripaB, Harri-
OHaNTLHOI MOl Ta Jlep>kaBHOT MirpamiiHol Ciry>xOu
IUIATHUX Tocay» [4].
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IIle HE 3p0O3yMUNIO € HOJATKOBA OILIATA 3a OTpPHU-
MaHHSI [MacTiopTa NacnopTy rpoMasiHuHA Y KpaiHu JIst
BUI3/1y 32 KOP/IOH y BUIIIAAL 87,15 TpH 3aTBEpIKEHOTO
[TocranoBoro Kabinerom MinicTpiB Ykpainu Bix 4 de-
pBHs 2007 p. Ne 795 «IIpo 3aTBep/KEHHS MEPETIKY
TUIATHUX TOCIYT, SIKI HaAAI0Thes Minpo3aitamu MiHic-
TepcTBa BHYTpIIIHIX crpas, HamionansHol mouimii ta
JepxaBHOT MirpamiiHoi ciry»k0u, 1 po3Mipy IJiaTu 3a iX
HagaHHY» [6].

[Ipote, xoTtinocs OM 3a3HAYMTH, OI0 IIE e HE
OCTaHHIA JOJATKOBUH IUIATK 32 OTPUMAaHHS JaHOTO
BUAY mociyr. Tak, [UId TOTo, MO0 3aJUIIUTH YHHHUN
3aKOPIOHHUH MACIIOPT, Y AOAATOK JI0 HOBOTO, HEOOXi-
JTHO TIe 10aaTKoBo cmiavyBatu 60,17 rpH. TobTo 32
Te, 00 30eperTu JOKyMEHT, SIKHiA JOCI YMHHUI, Ta 3a
SKWH JieprkaBi OyIIo CIUlaueHo BJIACHI KOIITH — HEOOXi-
JTHO 3HOBY JIOTLIa4yBaTH.

VY cxemi JONATKOBHX OIUIAT 3 TPOMAJSH ILIOA0
OTpPUMaHHS aJAMIHICTPaTUBHOI MOCIYTHM TaK 3BaHHUX
«3aKOPIOHHUX MACIOPTIBY» € AEpKaBHE IiIIPHUEMCTBO
«JoxymeHT», sike mpairioe y nmpumimeHssx IMC, xoda
HOTO HisTPHICTD € HE3aKOHHOIO BiIOBITHO A0 3aKOHY
«[Ipo agmiHicTpaTuBHI OCayrm» [5].

Tak, HamaBImIM AKyCh KOHCYJBTALil0, OJaHK 49U
IHII «IOCITYTW» Yy XOZ1 3BEPHEHHS 32 3aKOPJOHHUMHU
nacniopramu, npaniBauku JAI1 «JlokymeHnT» mpexn’siB-
JISUTH JTIOASIM TUTaTEK1, HE TTOB1IOMIISIIOUH, 110 BOHU He-
000B’s13K0BI. BifBimyBaudi, siki I[bOr0 HE 3HAIH, CIUIA-
qyBaJIH 1Ie i 1l CyMHu.

OpHak BapTO BiA3HAYMTH, 1[0 HA choroani JJMC
BXK€ yXBaJIMJIa PillICHHs MPUOpaTH NPEICTaBHUKIB i€l
CTPYKTYPH IPUHAWMHI 13 CBOiX MMPUMIIICHb.

Ta «JJoxymenT» noci icaye. Odicu «IlacmopTauit
Cepgicy» Bin 1 «/JokyMeHT» MPOJOBKYIOTH (PYHKITIO-
HYBaTH y HaWOUTBIIMX MicTaX YKpaiHW, 3aMaHIOIOYH
TPOMAaJISH eJIEMEHTapHUM KoMdopToMm, 3a sikuii Tpeda
AonJiauyBaTu naoaatkoBi 350 rpuBeHs npu 3aMoB-
Jgenni macnopry [3]. Ha nam morJisig, Takuii KoM-
dbopt gepxaBa mae 3abesneuyBatu 0e3 JTOAATKOBHX
orat 3 (hizn4HUX 0cio.

Sk BipHO 3a3Hauae exkcnept LlenTpy mosituko-
npapoBux pedopm €sren lIxonbHNUI, 1110 JepKaBHA
MOJITHKA Y NaHii cepi BimHOCHH oTpedye 3MiH. Tak,
mo cyma y po3mipi 170 rpuBeHb i He moKpuBa€ mo-
BHOI0 Mipo1o yci 3aTpaTu Ha 0odopMJIEHHSI Ta BUTO-
TOBJICHHSI 3AKOPJOHHHUX, THM Nave 0OioMeTpHYHHMX
nacnopriB. AJle Jep:kaBi Kpamle NiABUIIUTH €IM-
HMIl po3Mip IUIaTH 32 el BUJ IOKYMEHTY, aHikK BH-
raayBaTu A0JaTKOBi He3akoHHi mmatexi [9]. lns
MPUKIIAAY, BAPTICTH 3aKOPIOHHOTO MACIIOPTY Y IESIKHX
kpaiHax €C HaBiTh JeIIeBINa, HiXK (PAKTHYHA Bap-
TicTh B YKpaiHi. 3okpema, B Icnanii 3akoproHHui na-
cropt xomrye 25, 69 € [8], y Uexii — 22, 18€ (600
CzZK) [8].

BucHOBKH.

TaxuM 9uHOM, HEOOX1THO TIPABOBE PETYITIOBAHHS
B 3a3HauUCHIN cepl yIOCKOHAIIOBATH B IBOX OCHOBHHX
HarnpsIMKax: BCl pO3MipH IJIaTH 3a HAHOUIBII OMIUPEH]
aJIMIHICTPaTHBHI OCIYT'H MAlOTh BU3HAYATHCS BUKITIO-
YHO y 3aKOHAX, 1 )KOJHUM YHHOM HE Y IiI3aKOHHUX aK-
Tax; po3poOuTH Ta npuitHATH 3akoH «[Ipo agmMiHicTpa-
THUBHUI 30ip», Y sIKOMY Mae OyTH yHi(piKOBaHO Ha3BYy
IUTaTH 32 aJMIHICTPATHBHI MTOCIYTH;, BH3HAYUTH YiTKi
Ta €IWHI pO3MipH aaMiHICTpAaTHBHUX 300piB IS BCIiX
BHIIB aIMiHICTPAaTUBHUX HOCIYT.
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ACTIONS TO COMBAT ADDICTION AND DRUG BUSINESS

Annomauyus:

Cmambs nocésujena 21006aibHol npodieme, pacnpocmpaneHuio HApKOMAaHUuU 8 NOOPOCMKO8oU cpede. B nell
PAccmMampusaromesi OCHOBHbIE B0BNEUEHUS HECOBEPUIEHHONCMHUX 8 HAPKOMUYECKVIO 3A6UCUMOCb, A TAKICE
Mepbl, KOmMopwvie HeoOX00UMO NPeONPUHUMAMb, YMOObL RPOMUBOOELCMEO8ANTb IMOMY HE2AMUBHOM)Y S6/LEHUIO.

Abstract:

The article is devoted to the global problem, the spread of drug addiction among adolescents. It examines the
main involvement of minors in drug addiction, as well as the measures that need to be taken to counteract this

negative phenomenon.
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cpeou nOOPOCMKO8,3A6UCUMOCHIb, NP OPUIAKIMUKA HAPKOMAHUY
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[IpoGnema pacrpocTpaHeHUs] HAPKOTHKOB CEro-
JHA SBISIeTCS (PAaKTOPOM, KOTOPBIA CO3/IaeT peabHyIo
yrpo3y ISl SKU3HEJEATeIbHOCTH HAalMOHAIBHBIX 00-
IIECTB U OPTaHOB BIACTH, CYBEPEHUTETA rOCYJapCcTB U
JEMOKPAaTHYHOCTH HOJUTHYECKUX HHCTHTYTOB, CTa-
OMIBHOCTH (PUHAHCOBO-YKOHOMHYECKHX M ITOJUTHYE-
CKHX CHCTEM, KaK Ha HAIIHOHAJIBHOM, TaK M Ha MEXIY-
HapOJHOM YpOBHAX. B Teyenue mocnenuux net B Ka-
3aXCTaHe HAOIIOAAeTCsl YCTOMuYMBas TEHICHIMA K
JasbHeHeMy 000CTpEeHUIO PoOIIeM, CBI3aHHBIX C He-
3aKOHHBIM 000POTOM HAPKOTUYECKHUX CPEJCTB, ICHXO-
TPOIHBIX BEIIECTB U MPEKYPCOPOB, YTO CO3/AET HEMO-
CPE/ACTBEHHYIO yrpo3y reHooHIy Hammu, obecrede-
HHUIO IIPaBOIOPS/IKA, HAIMOHAIBHOW O0€30MacHOCTH
crpanbl. [lo manneiM OOH, Ka3zaxcran Haxonurcst B
umcie nepsbix 50 u3 93 cTpaH MHUpa ¢ BEICOKON cMepT-
HOCTBIO OT HAPKOTUKOB. EXerogHo Ha TeppUTOpUH
pecnyonuku  m3biMaeTcss 10 40 TOHH pa3IMYHBIX
HapKOTHYECKHX cpeacTn[1].

HeyperynupoBaHHOCTE MHOTHX HpPaBOBBIX BO-
MPOCOB (PYHKITMOHMPOBAHUS MEXaHW3Ma MPOTHBOACH-
CTBHSI HAPKOMAaHUHM M HAapKOOM3HECy, HAacyIIHas MO-
TpeOHOCTh B (hopmMupoBaHHU 3(PPEKTHBHOW MOIETH
KOOpJAMHALIUU AEUCTBUH MPaBOOXPAHUTENIBHBIX U JIPY-
TUX OPraHoOB BJIACTH, YYaCTBYIOIIHMX B 3TOM JEle, OT-
CYTCTBHUE MOHOTpaMUYECKUX HCCIECIOBAHUN M €IHH-
CTBa HAyUHBIX B3IJISII0B OTHOCUTEIBHO 3aTPOHYTOM
npoOJIeMaTHKN OOYCIIOBIMBAIOT AKTYaJbHOCTh TEMBbI
JTAHHOTO UCCJIEZIOBAaHMs], KAK B HAYYHOM, TaK U B IpaK-
THYECKOM OTHOUICHHH.

MHOTONETHSSI MUPOBasi MPaKTHKa YOEIUTEIHHO
CBHJIECTENBCTBYET: AJSI TOCYAAapCTBA SKOHOMUYHEE 3a-

HUMaTbCs NPOQHIAKTUKOM, 4YeM INpeoaoJieBaTh IMO-
CIIC/ICTBHSL YHNOTpPEeOIEHNsT HapKOTHKOB, IMCHXOTPOII-
HBIX CPEICTB U MPEKYPCOPOB, BBIACISS 3HAUUTEIbHBIC
CpPE/ICTBA ¥ KOHIIEHTPHUPYS YCHIHI Ha OOpbOe ¢ UX He-
3aKOHHBIM 000POTOM, B Pa3pabOTKe HAYUHBIX METOIUK
JICYCHUS U peabMINTali HAPKO3aBUCHMBIX. TO eCTb,
9TO TpeOyeT co3/laHus B OOMIECTBE €IMHON KOMILIEKC-
HOHM cHCTEMBI MPOQUIAKTUKH, KOTOpas OCYILIECTBIIs-
€TCA Ha pa3HbIX YPOBHAX C MPHUBJICYECHUEM HE TOJILKO
CYOBEKTOB pean3aliiid IOCYJapCTBEHHOW IMOJUTHUKU
IIPOTUBOJEUCTBUSL U IPENOTBPALLEHUS HAapKOMaHUH,
HO U PAa3JIMYHBIX UHCTUTYTOB, BCEX CJIOCB HACCIICHUS.

B coBpeMEHHBIX YCIIOBHSAX B MHPE M HEIOCpe[-
cTBeHHO B Ka3axcraHe B OCHOBHOM IIPUMEHSETCS Me-
JULIHCKAsT MOJIETbh MPO(HIAKTHKH, OCHOBY KOTOPOI
COCTaBJIIOT MEpHI, IPU3BaHHBIE CIOCOOCTBOBATD Ipe-
JOYIPEKACHUIO PAa3BUTHS 3a00JI€BaHUN B COUETAHUH C
OCYIIECTBJICHHEM OOpHObI OTHOCHTENIBHO Ype3Mep-
HOTO ymoTpeOieHus: Tabaka, ajKorois, HapKOTHYe-
CKUX M JAPYTrux ICUXOAKTHUBHBIX BEHICCTB, YTO ABJIA-
€TCA BPECAHBIM JIA 310POBbA.

OpHako, B 3apy0eXKHOM IpaKTHKE IINPOKOE BHE-
peHre TakXke MPHOOPETAIoT M CHeIHaibHO pa3zpabdo-
TaHHBIC NPOTPAMMBI, K KOTOPHIM HPHUBIICKAIOTCS HE
TOJIBKO J€TH, HO ¥ POJIUTENHN, CEMbH. PaccMoTpiM X B
TIOPSIJIKE HANPaBJICHHOCTH Ha Pa3MYHbIE BO3PACTHBIE
TpYyMNIbI JeTEN.

Hanpumep, nporpamma «YkpeIueHue cemei»
(CIIA) siBnsiercst BBIOOpOYHOM NpOQHIIaKTHYECKOH
MHOTOKOMITOHEHTHOM IMPOTpaMMON, OpPHUEHTHUPOBAH-
HOW Ha cembilo [2]. Pesymprarom ee peaimsanuu
JOJDKHO CTaTh oOecriedeHne Oe30macHOCTH JeTed B
Bo3pacte oT 6 o 10 et oT maryOHOTO BIMSHHUS JIHII,
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SBIISIOMINXCST HAapKO3aBUCHMBIMHU. lIporpamMma Opuia
HayaTa Kak MONbITKA: OKa3aHUE AEHCTBEHHOM OMOILU
POIUTEISIM, KOTOPBIC SBJISIOTCA  MOTPEOUTEIIMU
HAapKOTUKOB; YKpEIUJICHHE POAUTEIHCKUX HABBIKOB U
CHIDKeHHE (PaKTOPOB pHCKa BIUsSHUS Ha neTeil. Ee mpe-
MMYILECTBOM SIBJISIETCS aJanTalysl K KyJIbTYPHBIM OCO-
6enHocTaAM. [1o olleHKe HE3aBUCUMBIX SKCIEPTOB MPO-
rpamMMa OblIa TpH3HaHA ACHCTBEHHOHM B OCYIECTBIIE-
HUU MEPONPUATUH U MOJIyYEHHBIX PE3YyJIbTaTOB IIPU €€
BHE/IPCHUU B appOaMEPHKAHCKUX, MCTIAHCKUX CEMBSIX
U cpenu xxuteneit octpoBoB B Tuxom OkeaHe 1 B A3nu.

[Iporpamma «Y kpeneHue ceMei» BKIII0YaeT Cie-
JIYIOIIHME COCTABIISIOIINE: TPEHUHI POIUTENEH, Tpe-
HUHT YMEHUU JIeTel U TPEHUHT CEMEUHBIX HaBBIKOB U
ymeHuil. B Teuenue 14 exxeHeneNbHBIX 3aHATHI CHa-
qajia poAUTENN U AETH UMEIOT OT/ENbHbIC 3aHATH. 3a-
TEeM OHH COOMPAIOTCSl BMECTE Ha TPEHUHT 110 Pa3BUTHIO
CEMEHHBIX CIIOCOOHOCTEH M BO3MOXKHOCTEH. B 3aBep-
[ICHHE TPEHHMHTa CEMbU MMEIOT OOLIMH YXXHH, IIpO-
CMOTp (PMITBM WITH pa3BICUCHUS.

Tak, mig ysamuxest 1 - 6 knaccoB B CHIA neit-
CTBYIOT IIKOJIbHBIE BOCIUTATENbHBIE MPOTrPaAMMBL.
Hamnpumep, cusTiackuil npoeKT COUMaIbHOrO pa3BUTHSA
UMeeT LEbI0 YCUJICHHE 3alIUTHHIX (DaKTOPOB MyTEM
BHE/IPCHHUS WHTCPAKTHUBHBIX YYCOHBIX CTpaTeruii
KOMOMHUPOBAHHOTO OOy4eHHUs. DTO MPOUCXOIUT 3a
CYeT OOBSCHEHUH Y4UTEISIMU (PaKTOPOB yMEHBILICHUS
pHUCKa COBEpUICHHs] HETaTUBHBIX TOCTYIKOB H YIIO-
TpeOJICHUS HAPKOTHKOB. Y Ka3aHHBIH MPOEKT IIOMOTaeT
yyampmMcsi B GOpMHUPOBaHUU HABBIKOB, TOOYKAAET K
MOKCKY BO3MOXKHOCTEH U IpeiyCMaTpUBaeT P[] OO~
peHuil B mpolecce COLMaIbHO-TI0JIE3HOIO BOBJICUEHHUS
JIeTel B MIKOJbHBIE U CEMEUHBIX MEPONPUSATUH, YKpET-
JIEHUE CBSI3EH CO LIKOJION U CEMbEH, a TaK)Ke yTBEPKe-
HUE HOPM, IMpelyCcMaTpUBAIOLIUX OTKa3 OT HApKOTHU-
KOB. B "yactHOCTH, poauTensM Mo Mepe nepeBoja Jie-
Teil U3 Kiacca B KJace, MpejiaraeTcsl IpUCcoeINHUTHCS
K TPEHHHIOBOTO Kypca «Kak moMoup BamemMy pebeHKy
ycrmeBaTh B IIKOJIE», MPOrPaMMbl TPEHUHTa HABBHIKOB
BeleHus ceMeHHbBIX aen «OOmanTech ¢ HUMH, KOTraa
OHH B XOPOIIEM HaCTPOSHHUN», Tporpammsl «Iloaroro-
BUMCS K ToJiaM 6e3 HapKOTHUKOB [3].

B IBeruu npodrirakTrka HAPKOMAaHUN HauWHA-
€TCSl CO WIKOJIBL, XOTSI CHELHAIbHOrO MpeaMeTa TaMm
HET. YUHTENs JOJDKHBI B 0053aTeIIHHOM MOPSAKE CO00-
IIMTh B COIMAJBHYIO CIY’)KOY O JIFOOBIX CHMIITOMAX,
CBHJIETENBCTBYIOIUX 00 yNMOTpeOIeHUH HOAPOCTKOM
HapKOTHKOB MJIM K€ [0 M3MEHEHUsIM B €ro InoBeje-
HUH. 1711 maTpyIMpoBaHIs HOYHBIX YIIUI] CO3/IaHa 0CO-
0ast «MoOO/eKHAsA MOJHIHNA», KOTOpas UMEET IpPaBo
MPUMEHSTh K MOJIOABIM JIFOJSM M3 HOIO3PUTEIHHOI
KOMITaHUHU TPeOOBaHNE TPOXOKAECHUS COOTBETCTBYIO-
mero TectupoBaHus. IIpodunakTiHueckas esTeNb-
HOCTb IPOUCXOJIUT B OPraHU4E€CKOM COUETaHUU C HaKa-
3aHueM. [Ipy HalIuYMK HAPKOTUKOB B KPOBU HY>KHO
ormIatuTh mrpad. MoionexxHas MOTUIHS HMEET PaBO
MIPOBEPUTH KBAPTHUPY, ECIIU UMEET MOAO3PEHUS UITH T10-
JTy4eHbI CUTHAJIBI O TOM, YTO TaM OCYLIECTBIISETCS TOP-
TOBJISL WK NIOTpeOJIeHue HapKOTUKOB[4].

Yro KacaeTcs OTEYECTBEHHOI'O OIIbITA, TO AHAIU3
OCYILECTBIICHHUS PA3bSCHUTENBHOW W WH(pOpMAanu-
OHHO-TIPOCBETUTENILCKOM NiesTenbHOCTH B Kasaxcrane
II0Ka3aJjl, YTO OHA BKJIFOYAET:

- IpoNaraxa 3J0poBOro 00pasa )KNU3HH, IPOBEE-
HHUE QHU3KYIBTYPHO-03/I0POBUTEILHOM paboThI, 60phba
C HETaTUBHBIMHU MPOSIBICHUSIMH B MOJIOJICXKHOM cpene,
(opMHpOBaHUE KU3HEHHBIX HABBIKOB C LIEJIBI0 YMEHbB-
LIEHHs Ys3BUMOCTH K nHuuuposanuo BUY B yued-
HBIX U BHELIKOJIbHBIX 3aBEJCHUAX, Ha MPEANPHUATHAX U
YUPEKACHUSAX;

- BHEJPEHHUE PA3IIMYHBIX LIEJIEBBIX POrpaMM AL
TIOBBIIICHUSI YPOBHSI OCBEIOMIICHHOCTH B TIpoOieMe
BUNY-CIIN/ n obecriedeHus 10CTyIa K HIM;

- OCYIIECTBIICHHE aKTUBHOW MPO(HIaKTHIECKOH
paboTHI ¢ yI3BUMBIMU TPYNIIaMH: BHEAPEHHE METOnA
3aMECTHUTENBHOI TEPAINU C LENIBI0 YMEHBIICHUS PUCKA
nHumposanus cpeau [1MH, pacumpenust npakTuku
MIPUMEHEHHUS TAKMX METOJIOB, KaK «colManbHas pabora
Ha YJIHLE», «PABHBIH - paBHOMY»;

- CO3JaHUE YCJIOBHUM JUIs NpeNOCTaBIEHUS KOH-
CYJBTAIMOHHBIX YCIIYT I YMECHBIICHHUS PUCKA YSI3BU-
MocTH K uHbuuupoBanuio BUY u npenynpexaenuns
JUCKPUMHHALMOHHBIX MPOSABICHUH B OTHOLICHUU
BUY-uHQUIHPOBAaHHBIX B Pa3IHMYHBIX cepax COIH-
AJIIBHOTO B3aUMOJICHCTBUS U TOMY NTOJJOOHOE.

CrnenyeT OTMETUTB, YTO MOCIIE NIPOBEICHHS aAKITHH
1Mo MH(POPMAIIMOHHO - IIPOCBETHTENLCKOH paboTe U
pacnpocTpaHEeHHs NeYaTHOM MPOTYKIHMU 110 TEMATHUKE
YBEJIMYHUBACTCST KOJHMUYECTBO JOOPOBOJBHO 00CIEno-
BaHHBIX Ha BIY-undexuro nuu. U sto seisercs oa-
HUM U3 YOeTUTEIbHBIX apTYMEHTOB B II0JIb3Y TOTO, YTO
s peKkTuBHAs peannu3alys NpopUIaKTHIECKHX, Jieueo-
HBIX ¥ OPTaHU3alIMOHHBIX MEPONPHIATUI IpPEACTaBIIs-
€Tcs BO3MOXHOI IIPU YCIOBUH HAJIMYMSA TECHOTO B3au-
MOJEHCTBHS KaK TOCYJAPCTBEHHBIX, TaK M HErOCyaap-
CTBEHHBIX oOpraHusanui.CienyeT OTMETHTb, 4TO Ha
CETOJHS CO3JJaH0 HEMAJIOE KOJIMYECTBO HHTEPHET - pe-
CYPCOB, KOTOpPbIE COEepKaT HHPOPMAILIMOHHO-Pa3bsic-
HUTEIbHBIE X IPOCBETUTEIBCKUE MAaTEPUAIIBL.

Takum 00pa3oM, MOABITOXKHUBASA, JOJKHBI OTME-
TUTH, 9TO B Ka3zaxcraHe co3gaHa JOCTaTOYHO MpPOYHAs
OCHOBA TI0 OCYIIECTBICHUIO NPO(UIAKTHKH U OOPHOBI
C pacIpocTpaHeHHEeM HapKOMaHUH. [ uMx peanusa-
LMY TIPUBJICKAIOTCS YeJIOBEYECKUE M (PUHAHCOBBIE pe-
CYPCBI, €CTh COOTBETCTBYIOIee MHPOPMALMOHHOE H
OpTaHM3aIlOHHO - TIpaBoBoe obecmnedenue.OnHaKo,
podHITaKTHUECKass JESATENbHOCTh C HAapKO3aBUCH-
MBIMH JIMAMHM B PETHOHAX HE MMEET CUCTEMHOrO U
YHU(HUINPOBAHHOTO XapakTepa, a TakKe LeNeBOro
IIPaBOBOTO COIIPOBOKAEHUS, YTO HETATUBHO BIIUSAET HA
YPOBEHb HAPKOMaHUU B cTpaHe B 1enoM. B PK ne npo-
BOJIWTCSI WCCIICZIOBAaHUH, OTPAXKAIOIINX aKTYaJIbHYIO
CUTYaIHIO C yHoTpeOieHIeM HapKOTHKOB

W3 yka3aHHBIX NPUYNH HOPMATHBHO-TIPABOBOE
obecriedeHre NaHHOHN cdepbl TpedyeT TalbHEeHIero
COBEPILICHCTBOBAHMSA, a UMEHHO Pa3pabOTKH CTaHIap-
TOB U CHCTEMBI NIPOPUIAKTUUECKUX MEp 110 UX peaju-
3allUM B OTHOIIEHUM JIUI], UMEIOUIUX MCUXUYECKUE U
TIOBEICHYECKHE PAacCTPONCTBA BCIIEJCTBUE YIIOTpeOIIe-
HUS ICUXOAKTUBHBIX BEIIECTB [5].

B 37101 cBsA3M cuMTaeMm, CUMTaeM, YTO MPOTUBO-
JeMCTBUE HAPKONPECTYIMHOCTH Ha BHYTPEHHEM PBIHKE
HAIIETO TOCYAapCTBa AOJDKHO 0a3MpoBaThCS HA CTpa-
TETMM yYMEHBUICHHS HE3aKOHHOTO MPENJIOKECHHUS
HapKOTMYECKUX M ICHXOTPOMNHBIX BEWECTB. Psax mep
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MO MPEAOTBPALICHUIO, KOTOPBIE IOJDKHBI OBITH IPH-
HSATBI, COCTOMT U3 JIByX BEKTOPOB U IIPEyCMaTPUBAIOT
KaK COBEpIIEHCTBOBAHHE CUCTEMbI KOHTPOJI, pas3pa-
OGOTKU U BHEIPEHUS COOTBETCTBYIOIUX MEXaHU3MOB 32
JieTajJbHBIM 00OpPOTOM HApKOTHKOB (YTO IPU3BAHO
CIOCOOCTBOBaTh MX HENOIYLIEHHIO B YTOJIOBHBIM
PBIHKA), TaK U NPUMEHEHHE NPEBEHTUBHBIX Mep Jes-
TENILHOCTh IIPOTHBOJCHCTBHS BBO3a KOHTPaOaHBI,
MPEKPAIEHUIO HEJIETaIBHOTO MMPOU3BOACTBA HAPKOCO-
JiepKaIUX MpenapaToB, YHUUTOKEHH HOBBIX TEXHO-
JIOTHH MX YCOBEPIIEHCTBOBAHMS, A TAK)KE TPAHCIIOPTH-
POBKH, YTO B COBOKYIHOCTH NPHUBEAET K 3HAYHUTEINb-
HOMY YMEHBLICHHIO KOJHMYECTBA PAaCHPOCTPAHEHUS
HapKOTHKOB Ha TEPPUTOPUU FOCYNaPCTBA.

Uzydenue 3apyOe:KHOW W OTCUCCTBCHHOW IMPaK-
TUKU peaJIn3alliy FoCyJapCTBEHHOM MOJUTUKH MPOTHU-
BOJICHCTBHS M MPEAOTBPALICHUs] HAPKOMAaHUH YOeau-
TEJBHO CBHUETENILCTBYET, YTO Ha OOIIErocyJapCTBEeH-
HOM, DPErMOHAJbHOM M MECTHOM YPOBHSX ClEIyeT
M03a00TUTBCS O CO3AaHMH ONTHMAIBHOH MOJENHU CO-
TPYAHAYECTBA. DTO BBI3BAHO TEM, YTO HECOTIACOBAH-
HOCTb M 0€CCHCTEMHOCTB, Pa3pO3HEHHOCTH MEp Mpey-
MPEANTEIbHON NIESATEIbHOCTH OOYCIIOBIMBACT CyIIe-
CTBEHHOE CHIKEHHE MX 3(PEKTUBHOCTH, IPUBOANUT K
MOJIY4YEHHUIO PE3YIbTATOB U NOCIEACTBHI, KOTOPBIE MO-
Ka3bIBaIOT HEIOCTIKUMOCTh C(HOPMYJIMPOBAHHBIX 11e-
neid. COOTBETCTBEHHO, 3TO MOOYXIaeT K HE0OXO0UMO-
CTH CO3[aHUS HAllMOHAJIBHOM CHCTEMBI Ipeaynpexie-
HUSl HapKOTU3Ma, B KOTOPOH HaWAyT OTpa)KeHUE
JydIire o0pasibl MOJI0KHUTEIFHOIO OTEYECTBEHHOTO U
MEXIYHapOJHOTO OMbITa. B TO ke BpeMs, Mo mpucy-
MM €l OCHOBHBIM XapaKTepPHCTHKaM (HIICOJIOTHEH,
HNOJIUTUKOMH, LIEHHOCTHBIMH U COLUAIbHBIMU OPUEHTHU-
paMu, HOPMaTHBHO-TIPAaBOBOW OCHOBOM), MPUHIUIIAMHU
SBIISIETCS KAUECTBEHHO HOBOM.

B cBs13u ¢ 3TUM BO3HHKAET HEOOXOIMMOCTh B pas-
paboTke W TPHUHATHM Ha OOLIETOCYZAPCTBEHHOM
ypoBHe Ctpateruun, Konmenuuu (mpaktudeckas pea-
JU3aIMa KOTOPBIX HAaXOAUT OTPakeHHE B KOHKPETHBIX
MEPOTPHUATUAX IPOTPAMM IO NMPETOTBPALICHHIO U TIPO-
THUBOJICHCTBHIO HAPKOMaHHUH Ha PETHOHAIEHOM U MECT-
HOM YpPOBHSX), KaK OCHOBOIIOJIATAIOIINX JOKYMEHTOB,
ONpENENAIIUX MPUOPUTETHBIE HANPABICHUS Jes-
TENBHOCTH M 3a00Ty O IOAPACTAIONIEM ITOKOJICHHH.
Benp Hanmmuue 4eTKON CTpaTeTrHH pa3BUTHs CHCTEMBI
MPOTUBOAEUCTBHSI U NMPEIOTBPAILEHHS] HAPKOMAHUH, B
OCHOBY KOTOPOH 3aJI0K€HO MPHU3HAHUE U ITOHMMaHUE
TOTO, YTO TOCYJIapCTBEHHas IOJIMTHKA B 3TOH cdepe
SBISICTCA TPUOPHUTETHOH, HEOOXOTMUMBIM YCIOBHEM
HAIlMOHAJIFHOTO Pa3BUTHSA W HAI[MOHAJIBHOW Oe3omac-
HOCTH.

Wmenno ctpaterust 6yaer cnocobCTBOBATH KOOP-
JTUHALNY YCUIIMHA BCEX 3aMHTEPECOBAHHBIX CyOBEKTOB
peanusalvy rocyJapCTBEHHON MONHUTUKU, B HEPBYIO
ouepeib - OPraHoB ITyOJIMYHO BIIaCTH Ha BBHITIOIIHEHNE
€€ MEpOIPUATHUIL, COXPaHEHHUIO HAIIUK U MPEOCTaBIIE-
HUIO TOCYJapCTBEHHBIX FapaHTUH OTHOCHUTENBHO IpU-
OpPUTETHOCTH HaIlpaBlIeHUH ee pa3BuTus. Beap peanu-
3alUsl €€ HalpaBJICHUH SABIIIETCS MPEIMETOM BEACHUS
Ipo(UIBHBIX MUHUCTEPCTB, OPTaHOB ITyOINYHON BIa-
CTH PETHOHAIBHOTO U MECTHOTO YPOBHEMH, TEPPUTOPH-

AJIBHBIX TOIPA3JCNCHNI, BCEX CyOBEKTOB, ONPEIEICH-
HBIX OTBETCTBEHHBIMU 32 BBIIIOJIHCHUE HAMCUCHHBIX
MEPOIIPUATUH.

IIpennaraemas Ctparerus AOIKHA IpegycMaTpH-
BaTh MEPOIPHATHS 110 00pPa30BaHUIO HACEICHHS U MH-
(OpMHpPOBaHUIO, PaHHEMY BMEIIATENLCTBY U TPEIO-
CTaBJICHHIO KOHCYJIbTALINH, JIEYSHHUIO ¥ peaOUIUTalINH,
KOTOPBIE B COBOKYITHOCTH MO3BOJISIIOT MPEAYIPEXKAATh
pEeUUANBEL ¥ CIIOCOOCTBOBATh COLMATIBHON PEUHTETPaA-
Iuu. DTO BO3MOXHO IPH YCIOBHUHU 00ECIIEYCHHUS CBOE-
BPEMEHHOTO OKa3aHMS MOMOIIM M IOCTYIHOCTH pPa3-
JIMYHBIX IIPOCIOCK HACEIEHHs B COOTBETCTBYIOIINE
ciry>x061. OTHAKO MIPU 3TOM aKIICHTUPOBAHHE [IEIACTCS
Ha JieyeOHO - MPOPUIAKTHIECKOW U peadHINTaIllMOH-
HOU pabore, KOTOpas KacaeTcs SIBHBIX, 3aIyIICHHBIX
CJlyuaeB HApKOMaHUH, TOKCUKOMAaHUHU U aJIKOTOJIM3Ma.

Crpaterust 10jbKHa J1000MpOBaTh BHEAPEHUE HO-
BBIX MEXaHM3MOB (DMHAHCHPOBaHMS HAPKOJIOTUIECKON
CITy>K0BI (TOC3aKa3 Ha JICUCHHE U PEaOIITUTALIUIO 00JTh-
HBIX HapKOJIOTHYECKOTO TPO(WIsA, HCIOIb30BAaHHE
00s13aTeIbHOTO (PMKCHMPOBAHHOTO TPOLEHTA OT IIPO-
JIaXKH <«JIETaIbHBIX HApKOTUKOBY» (TaOaYHBIX M3IEIIHH,
QJIKOTOJIbHBIX HAITUTKOB U T. 1) BHOCHUT CYIIIECTBCHHBIC
W3MCHEHHS B HAIllOJHEHHE OPTaHHW3aIlOHHO-TIPABO-
BOr0o W (PUHAHCOBOTO MEXaHM3MOB (M3MEHSIOTCS
(OpMBI U METOJIbI BO3ACHCTBUS: aJMUHICTPATHBHBIC,
IIPaBOBBIE, MPSIMBIC UM KOCBEHHBIE U T.1.).

Jns obecrieueHus: MOCTOSHHO JICHCTBYIOIIETO
00y4eHHs MEIUIIMHCKUX M COLHMAJIBbHBIX paOOTHHUKOB,
IICHXOJIOTOB, OPTaHU3aTOPOB 3/PABOOXPAHEHUS, APY-
IHX CHEHUATUCTOB, HEOOXOIUMBIX Ul 00ECHeUeHHUs
IIMPOKOTO KPyra W KadecTBa 3TUX yCIyT, B T.4. IIPea-
CTaBUTENEH KOHTPOIMPYIOIINX CHIIOBBIX CTPYKTYD, CY-
IIECTBYET MOTPEOHOCTH CO3/1aHMsI TOKAa3aTEeIIbHbIX Cal-
TOB C JIyYIIUMH TIPAaKTUKaMHM MEIUIUHCKUX M COIH-
QIBHO - TICHXOJIOTHYECKHX YCIyr. OT0 Tpelyer
NpPOBEIEHHUs AOMOIHUTENBHOTO O0Y4eHHUs Uil O3Ha-
KOMJICHHS ¢ COBPEMEHHBIMU TPeOOBaHUSAMH K obecIe-
YEHHIO 3TOT0 BHAA HAPKOJOTHYECKOW MOMOIIH, Jyd-
UMK 3apyOe)KHBIMHU TIPAKTHKAMH 3aMECTHTEJILHOMN
PO HIAKTHUECKON TePaIIHH.

Kpome Toro, cienyeT akiieHTUpOBaTh BHUMaHHE U
Ha TOM, YTO Ha BPEMEHHU TpeOyeT KOOpJHHAINU YCH-
JIMHA TIPaBOOXPAHUTENBHBIX OPraHOB HAIIETO Tocyaap-
CTBa C IOJOOHBIMU CTPYKTypaMu OJIMDKHETO W JaJlb-
Hero 3apy0ekbsi UMEHHO B YaCTH NPEIYNPEXIACHUS U
MIPEAOTBPALICHUsS, MPEAJIOKEHUSI U PEKIaMHPOBAHUS
HapKOTHUYECKUX BEUIECTB, NCUXOTPOMHBIX CPEACTB U
MpeKypcopoB. Beap ceTh mpennoxeHui sBiseTcs 10-
CTaTOYHO LIMPOKOH, JIETKOJOCTYITHOM AJIsl HApKO3aBU-
CHUMBIX JIUI[, €€ TPYAHO OTCJIEKUBATh, IIOCKOJIBKY Ha
caliTax CJI0’)KHO HalTU KOHKPETHOT'O UCIIOJHUTEIS, 10~
STOMY B JIy4IlIeM Clly4dae NPH NPIIOKECHHH HEMAabIX
YCUIMHA YJACTCSl BBIYUCIUTH TOJBKO MEIKOTO IpO-
JIaBlla TOrO WJIX UHOTO 3€TIbsl.

IonpiTOXKMBas, OTMETHM, YTO NPEAJIOKECHHAsS
Crpareruss NOpOTUBOJNEHCTBHA U TpPENOTBpAICHUS
HapKOMaHHWHU ¥ HapKoOW3Heca, NpH yCIOBHHU €€ BBEJIe-
HUSI, IPU3BaHa CIIOCOOCTBOBATh YMEHBIICHHIO (AKTO-
POB pHUCKa Ul OOIIECTBA, €r0 0340POBICHUS U PA3BH-
. Haxonmsdch B MOCTOSHHOW JMHAMMKE, HM3MEHSA
CBOE COCTOSIHHE B 3aBUCHMOCTH OT YPOBHS BIIHMSHUS
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KOKIOT0 W3 yKa3aHHBIX ()aKTOPOB, (YHKIIMOHHPOBA-
HUS ¥ Pa3BUTHS, peasn3anus npeanoxeHHoi Crpare-
TH{ TIPOTHBOJCHCTBUS M TPENOTBPAILCHHS HapKOMa-
HHH W HapKOOM3Heca MoTpedyeT OCYLIECTBIICHHS MO-
CTOSIHHOTO MOHHMTOPHMHIA M OLIEHKH, CBOEBPEMEHHOTO
KoppekTHpoBaHus. M sta 3amaua Oynet Bo3ioKeHa Ha
Pa3BETBICHHYIO CETh HALIMOHAIIBHBIX U PErHOHAIBHBIX
YUpEXKICHUH, OpraHu3alyii roCyaapCTBEHHOTO U 00-
IIECTBEHHOTO CEKTOPOB (B TOM YHCIIC U PEIUTHO3HBIX
OpTraHU3aINi, OJIATOTBOPUTENBHEIX ()OHIOB H TOMY
MoJ00HOE), PeadMINTAIMOHHBIX IEHTPOB, KOTOPEIC
paboTaroT HaNPsAMYIO KaKk ¢ HAPKO3aBHCUMBIMH, UX CeE-
MBSIMH, TaK ¥ TPYNIIAMH PUCKA, TEMH, KTO HAXOANUTCS B
UX OKpY)XeHHH. TOJBKO COBMECTHBIMH U CKOODPJIMHU-
POBaHHBIMH YCHIIMSIMU MO>KHO H3MEHUTH OTHOILLICHUE B
o01ecTBe K HApKOTHKaM, OCYIIECTBISISI (DYHKIUH CO-
[IaJBHOTO KOHTPOJIS, TPENOTBPATUTh HApKOMaHUU
KaKk yrpo3e HalMOHAJIbHOM 0e30IacHOCTH Trocynaap-
CTBa.
Cnmcox MCcno/1b30BaHHOM JIUTEPaTypPhI

siv.kz/news/obschestvo/2019-11/kazakhstan-zani-
maet-33-e-mesto-sredi-93-stran-po-smertnosti-ot-
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2. Kunscen6aer 3.P. OnbIT npoTUBOACHCTBHS
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COMPARATIVE ANALYSIS OF THE CONDITIONS FOR APPLYING THE ANALOGY OF LAW
AND THE ANALOGY OF LAW IN CIVIL AND ARBITRATION PROCEEDINGS

Annomauyusn:

Lle]lbIO pa601’)1bl SAGNIACMCA AHATIU3 OCHOBHBIX 0CODEHHOCmell NpUMeHnerUusl analocuu npaea u anaiocuu 3aKoHa
8 2DANCOAHCKOM U apOUMpPadNCHOM npoyecce. AKMYaibHOCMb OAHHOU MeMbl NPe0Cmasisnemcs boiee yem 3Ha4u-
menvbHoU 6 YCI0BUAX HATUYUA }’lp06€/l06 6 NnpaeoBOM pecyiuposanuu u 603pacmanusl 803MOdICHOCIE OJIA npume-
HEHUs anajlocuu npaed u analiocuu 3aKOHA 6 pamKax npoyeccyailbHoco npaea. B xodepa6ombl UCnob306aH cpaes-
Hume]leO-I’lpaGOGOZZ Memoz), 6 yacmurocmu npose()eHo CPpABHEHUE NPUMEHEHUs aHalocuu npasa u anaiocuu 3a-
KOHa 8 epadicoanckom u apoumpadxcuom npoyecce. Coenan bi800 0 MOM, UMO YCI08UL NPUMEHEHUsT CYOOM
anano2uy npasa u AHaI02uU 3aKOHA K MAmepuaibHoOMy npagy yoauHee Chopmyauposamvl 8 apoumpaicHom npo-
yeccyaibHom 3aKOH0()ameﬂbcmee, U UMEHHO makKoe pecyiupoeatue npedcmaeﬂﬂemc;z Haubonee KOppEKMHbIM onst
UCNoOIb306aHUA 6 ClyUae NPUHAMUsL eouH020 npoyeccyailbHozco Kooekca.

Abstract:

The objective of the work is to analyze the main features of the application of analogy of law and statutory
analogy in civil and arbitration proceedings. The relevance of this topic seems to be very significant in the context
of the presence of gaps in the legal context and the increasing opportunities for the application of analogy of law
and statutory analogy in the framework of procedural law. In the course of the work, a comparative legal method
was used, in particular, a comparison was made of the application of the analogy of law and the analogy of law
in civil and arbitration proceedings. Annotation: the objective of the work is to analyze the main features of the
application of analogy of law and statutory analogy in civil and arbitration proceedings. The relevance of this
topic seems to be very significant in the context of the presence of gaps in the legal context and the increasing
opportunities for the application of analogy of law and statutory analogy in the framework of procedural law. In




48 JURISPRUDENCE / «COLLOQUIUM=JOURNAL » #15(102), 2021

the course of the work, a comparative legal method was used, in particular, a comparison was made of the appli-
cation of the analogy of law and the analogy of law in civil and arbitration proceedings.

Knwuesnle cnosa: ananoeus npaea, anajiocusl 3aKOHA, npUMeHeHue anaiocuu npaea, np06€ﬂbl 6 3aKOH0O0a-

mejlbcmee, aHauiocusd 6 npoyeccyaibHom npaee.

Key words: analogy of law, analogy of the law, applying the analogy of law, gaps in legislation, procedural

analogy.

[IpuMmeHeHne aHAIOTHM 3aKOHA B IPOLECCYalb-
HBIX OTpacisiX IpaBa MPUOOPENIo IIUPOKOE PacIpo-
CTpaHEHHE B MociegHne AecaTuaeTus. [Ipu sTom, Kak
crpaBennuBo otMevaeT B.A. boxxok, npumeHeHue aHa-
JIOTUH TIpaBa W aHAJIOTHU 3aKOHA B IPOIECCYATLHOM
npaBe HEN30EIKHO CONPSIKEHO CO CIIOKHOCTSIMHU B IIPHU-
MEHEHUH JAHHOTO MHCTUTYTA, YUUTHIBAs KaK €r0 OTHO-
CUTETIbHYIO HOBH3HY, TaK U OOBEKTUBHYIO CIIOXKHOCTb
MPUMEHEHNUS aHaJIOTUM 3aKOHA U aHAJIOTUU 1pasa [2].

[Iupokoe HCMONB30BaHHE AHAJOTHH 3aKOHA B
MPOIeCCyaIbHbIX TUCIMIUIMHAX CBS3aHO C TEM, 4TO
CXOJKH€ IPAaBOOTHOLICHUS (B MEPBYIO OYEPEdb IPaxk-
JAHCKO-TIpOIIECCyalbHble U apOHMTpakHO-TIPOIECCy-
AJIbHBIC) PETIIAMEHTHPYIOTCS IBYMSI Pa3HBIMH HOpMa-
TuBHO-IpaBoBbIMU akTamu: I'TIK P® u AIIK P®. B
JTAHHOM KOHTEKCTE CIIClyeT OTMETUTB, YTO CaMO CyIIe-
CTBOBAaHHE apOMUTPaKHOTO IPOLECCYaTHHOTO 3aKOHO-
JIaTeIbCTBA, OTAEIBHOTO OT TIpa)JAaHCKO-IIPOIEecCy-
aNbHOTO 3aKOHOAATENIbCTBA, SBISETCS IPEIMETOM
Hay4YHBIX AMCKYCCHH, MCXOJS U3 TOTrO, YTO B 000OMX
Clly4asx peub UIET O CyIleOHOM Mpolecce, CBI3aHHOM
C 3alIUTOM I'PaKJaHCKUX IIPaB.

Heo0xonuMo BBIAETUTH JBa Pa3IHYHBIX
cilydas IpUMEHEHHUS] aHAJIOTHH TIpaBa M aHAJIOTHU 3a-
KOHA CY/IOM:

- IPUMEHEHHE CyJOM aHAJIOTUH K MaTepHAIbHOMY
TpaBy;

- TpHUMEHEHHE CYJIOM AaHAJIOTHH HEeNocpel-
CTBEHHO K ITPOIECCyaTbHBIM IPAaBOOTHOIICHHUSM.

3aKOHOIaTeTIHHBIM OCHOBaHHUEM JJISI TPUMEHEHHUS
aQHAJIOTHHM TIpaBa M aHAJIOTHH 3aKOHA CyJIOM SIBIISIeTCS .
3ct. 11 TTIK PO, B COOTBETCTBUU C KOTOPOM «B CITydae
OTCYTCTBHSI HOPM IIpaBa, PEryIUPYIOIUX CIIOPHOE OT-
HOIIICHHE, CYyJ] IPUMEHET HOPMBI IIpaBa, peryInpyo-
e CXOIHbIE OTHOUIEHWs (AHAJOTHS 3aKOHa), a NP
OTCYTCTBUM TaKMX HOPM pa3periaeTr Ieio, UCXOI W3
00IMX Hayas U CMBICIIA 3aKOHOJIATEIbCTBA (AHATIOTUS
paBa)y.

Takum oOpazoM, 3aKOHOJAATENb B JAHHOM KOH-
CTPYKIMH OMPEENINI OJHO YCIOBUE IPUMEHEHNE aHA-
JIOTHH 3aKOHA: OTCYTCTBHE HOPM IpaBa, PEryIHpYIO-
IIUX CIIOpHOE OTHOoIIeHwe. [ aHajormu mpasa d. 3
ct. 11 I'TIK PO nmpenycMoTpeHo ABa yCIOBHUS: TOMHMO
OTCYTCTBHS HOPM TIpaBa, PeryINpYyIONUX TaKOe CIIop-
HOE€ OTHOIICHHE, TAKXKe JOJDKHA OTCYTCTBOBAaTh HOpMa
npaBa, IpUMeHsIeMas 110 aHaJIOTHH.

AHanu3 BhIlIeyKa3aHHOTO yCIIOBHS TpeOyeT orpe-
JIENIEHHs] TOTO, YTO MMEHHO IOHHMAaeT 3aKOHOJATelhb
noJ TEpMHHOM «HOpMa npaBa». Kak ormeuaer C.B.
BomrHo, HOpMa mpaBa — 3T0 001IE00s3aTEIbHOE BETIe-
HHE, BBIPAXXEHHOE B BUJIE BIACTHOI'O NIPEANICAHUS, Pe-
ryJaupytomiee o0mecTBeHHbIE OTHOIICHMS U 00J1a/1a50-
mee CIEAYIOIUMA CIenU(UIECKIMH TIPU3HAKAMH,
BBIJCIISIFOLIMHY UX U3 WHBIX COIMAIBHBIX HOPM: HOp-

MaTHUBHOCTBIO, CHCTEMHOCTBHIO, 0O0IIe00I3aTeNbHO-
CTBIO, (DOPMATBHON OMPENENCHHOCTRIO M IPEICTABHU-
TEIBHO-00S3BIBAIOIINM XapakTepom[3].

[ToHnMaHWe COOTHOIICHMS HOPMBI TIpaBa |
HOPMBI 3aKOHOATEIbCTBA B IPABOBOH JJOKTPHHE HEOA-
HOpogHO. CylIecTBYIOT OTJIMYUS B PAaMKax Pa3HBIX
TIPaBOBBIX CEMEH: €CII B CeMbe 00ILEro IpaBa K IOHS-
THIO «HOpMa I1paBa) OTHOCHUTCSI B TOM YHCIIE U Cyne0-
HBII TIPELe/IeHT, TO B TOCYAApCTBAX KOHTHHEHTAIBHON
NIPAaBOBOM CEMbU MpENENeHT K TaKUM HCTOYHHKAM
IIpaBa HE OTHOCHUTCSI.

Crenyet OTMETHUTB, YTO B POCCHHCKOM 3aKOHO/1a-
TENBCTBE MOHATHIO «HOPMa IpaBa», PaBHO KaK M TOH-
THIO «HOpPMa 3aKOHOJATENIbCTBA», HE JACTCSH KaKUX-
700 JIeTaIbHBIX ONPEAEICHUH, NCXO U3 Yero ycTa-
HoBieHHoe B cT. 11 I'TIK P® ycnoBue npumeneHus
aQHAIOTUH TIpaBa M aHAJIOTMH 3aKOHA («OTCYTCTBHE
HOPM IIpaBay) HE SBIAETCS B IIOJHOM Mepe omnpeeseH-
HBIM.

OTnenbHO clieAyeT OTMETUTh, 4TO HopMa cT. 11
I'TIK P® npumeHnsieTcst «B ciydae OTCYTCTBHS HOPM
IIpaBa, PEryIUPYIOMUX CIIOPHOE HPAaBOOTHOIIEHHE.
Takum oOpazom, OykBajbHOE TOJKOBAaHHE JaHHOW
HOPMBI TOBOPUT O TOM, YTO aHAJIOTHs IIpaBa M 3aKOHa
JOJDKHA TIPUMEHSTHCS CylaMH HCKIIOUUTEIBHO IS
pelLIeHus] BOIIPOCOB O MaTepHaIbHOM IpaBe (BOIPO-
COB, PETYJUPYIONINX CIIOPHOE NPABOOTHOILCHHUE, a He
MIPOLIEAYPY PETYINPOBAHUS TAKOTO TPABOOTHOLICHHUS).

OpnHako, HampuMep, pelieHHeM AJaHaCeHKOB-
ckoro paiionHoro cyma Ne 2-291/2016 ot 6 amnpens
2016 . cyn ycTaHOBHII, UTO «C MPUHATHEM BO BHUMA-
HHE HEyperyJIUpOBAaHHOCTH TIPakJaHCKO-TIPOLECCy-
QIBHBIM 3aKOHOATEJILCTBOM IOPSIKA pa3pelieHns 3a-
ABJICHUI O PU3HAHHUHM 3alIPELICHHON K PacIpoCcTpaHe-
HUIO  MHQOpPMAIMH, CyJ  CYell  BO3MOXKHBIM
paccMOTPETh JaHHOE JIEJI0 C YIeTOM aHAJIOTHH 3aKOHa
B TIOpSIKE 0COOOTO TMPOM3BOJICTBA C YCTAHOBJIECHHEM
(akra, umeromero puanieckoe 3Hadenue cr.11 I'TIK
P®, rnasa 28 I'TIK PD»[6].

Takum 00pa3oM, aHaOTHs 3aKOHA M aHAJIOTHS
IIpaBa MPUMEHAETCS HE TOJIBKO K CIIOPHBIM ITPaBOOTHO-
IICHUSAM (MaTepHaIbHO-TIPAaBOBOMY PETYINPOBAHHIO),
Ho u k ycraHoBieHHou ['TIK P® npouenype paspeie-
HUS CIIOPOB, YTO MPEJICTABIAETCS OMIMOOYHBIM C yde-
toM Hanuuwms 1. 5 ct. 1 ['TIK P®.

B naHHOM KOHTEKcTe cienyeT oOpaTHUTh BHHMA-
HUE Ha YCJIOBHsI IPUMEHEHHUsI aHaJIOTUHU MpaBa U aHa-
JIOTHM 3aKOHAa B HHBIX IPOLECCYaJIbHBIX KOJEKCaX.
Hopma 4. 6 ct. 15 KAC P® n0ocnoBHO NOBTOpSET Mpa-
BmIIo, ycranosienHoe B cr. 11 I'TIK P®. Kyna 6omnb-
IUA HHTEpEeC INPEACTaBISET YCIOBUE NPUMEHEHUS
aHAJIOTUH 3aKOHA 1 aHAJIOTHH NPaBa, yCTAHOBICHHOE B
apOHUTPa’KHO-TIPOLIECCYATEHOM 3aKOHOAATEIBCTBE.
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B cootBercTBum ¢ 4. 6 cT. 13 AIIK P®, cynp! nmpu-
MEHSIOT aHAJIOTHIO NIPaBa U 3aKOHA, €CJIU CIIOPHBIE OT-
HOIICHUS NPSIMO HE YPEryJIMpoBaHbI (heepatbHbIM 3a-
KOHOM U JpyrUMH HOPMaTUBHBIMU IPAaBOBBIMU aKTaMH
WK COTJIAIIEHHEM CTOPOH M OTCYTCTBYET NPHUMEHU-
MBI K HUIM 00bIYaif 1e710BOro 060poTa, K TaKUM OTHO-
LICHUSIM, €CJIM 3TO HE MPOTUBOPEUUT UX CYIIECTBY, [1].

Kak BuamMm, B apOMTpa)XKHOM IIpOLIECCE BMECTO
MOHSTHSI «HOpMa IpaBa» 3aKOHOJATENb HCIOJb3YET
CJeNyIOIIME YCIOBUS IJi NPUMEHEHHUs] aHAJIOIUM 3a-
KOHa!

-CIIOpPHBIE OTHOLIEHUSI IPSIMO HE YPETyJINPOBAHBI
(henepasbHBIM 3aKOHOM M IPYTUMH HOPMATHBHO TIpa-
BOBBIM aKTaMU.

Taxum 00pazom, BMECTO JOBOJIBHO HEOINpEeIIeH-
HOTO B POCCHMCKOI MpPaBOBOW JE€HCTBUTEJIBHOCTHU IIO-
HATHS «HOpMa IIpaBa» 3aKOHOJATelb B KAUECTBE YCIIO-
BUS NIPUMEHEHMs aHAJOTMU 3aKOHA OIpeAessieT KOH-
KPETHBIIl HICTOYHUK MpaBa — (eliepalibHbIi 3aKOH WU
JIpyroil HOpMaTUBHO-IIPABOBOM aKT.

JlaHHOE PaBOBOE PETYIUPOBAHUE TAKKE HEIb3S
CUUTATh ONTHUMAJIbHBIM, YUUTHIBAS, YTO B POCCUNCKOM
3aKOHOJATEIbCTBE OTCYTCTBYET CHELHUAIBHBIN 3aKOH
00 HOpMATHBHO MPABOBHIX aKTaxX [4] B paMKax MpH-
MEHEHUS aHAJIOTUU BEJIMK PUCK MPUMEHEHUS aKTa, KO-
TOPBIIl HE 00JIa1aeT KPUTEPUSIMA HOPMAaTUBHOCTH U HE
SIBJISIETCS 00sI3aTeNIbHBIM JJIsl YYaCTHUKOB PaccMOTpe-
HUS Jerna.

E1me ogHUM IPHOPUTETHBIM 110 CPABHEHUIO C aHA-
JIoTHel paBa U aHaJIOTHel 3aKOHa HCTOUHUKOM IpaBa
B apOUTpPaXHOM Tpollecce 3aKOHONATENb IPH3HAET
o0bruaii memooro obopora. OOBYal AemOBOTO 000-
pOTa NpU3HAETCA UCTOYHUKOM IPaKIaHCKOTO MpaBa H,
kak orMmevaet B.H. Ko3noBa, xapakrepusyercs cieny-
IOLMMU [PU3HAKAMMU:

- CHCTEMaTH4YEeCKOe yIoTpeOIeHuE;

- IPUMEHEHHE B TOW WJIM WHOHM mNpeanpuHUMa-
TENBCKOH chepe Win HHOM NesITeIbHOCTH;

- OTCYTCTBHE PETJIAMEHTHPOBAHHS 3aKOHOAATENb-
cTBOM [6].

AIIK P® ycranaBmuBaeT emie OJWH MPUOPUTET-
HBII TI0 CPAaBHEHHMIO C HCIIOJIB30BAaHMEM aHAJIOTHHU 3a-
KOHA WIJIM aHAJIOTHH TIPaBa UCTOYHUK B apOUTPaKHOM
MpOLECCe — HAJMYME COIJIAIEHUs] CTOPOH. [laHHbBIN
MNPUHLMIT CIEAYET U3 TPakJaHCKO-IPaBOBOTO IMPHH-
Ura cBo0OOIbI JOTOBOPA.

W3 Bcero BBINEU3N0XKEHHOIO CIEAYyeT, YTO
HopMbl AIIK PO u I'TIK P® oTHOCHTENBHO NPUMEHE-
HUS aHAJIOTHH 3aKOHA U aHAJIOTHH IpaBa CoepIKat psif

HEOTHO3HAYHBIX MOJO0XCHUH, MPETATCTBYIONINX MPH-
MEHEHHIO yKa3aHHBIX HOPM Ha TIpakTHKe. B To ke
BpeMsl, IPaBOBYIO KOHCTPYKIUIO, YCTAHOBICHHYIO 4. 6
cT. 13 ATIK P®, Bo3MosxHO uMIuiemMeHTHpoBaTh B ' TIK
P® (1160 B enuHEBI NpoLieccyalTbHBIH KOJIEKC B CIIydae
€ro MpPUHSATHS) Al PEerIaMeHTHPOBAHUS BOIPOCOB
MIPUMEHEHHs 10 aHAJOTMM CYAOM HOPM MaTepUallb-
Horo npasa. [IpaBuia npuMeHeHHs O aHAJIOTHH HOPM
MPOIECCYaTbHOTO TIpaBa, YYWUTHIBas CHENU(UKY Ta-
KOTO TIpUMEHEHHS, TPeOYIOT AaIbHEHIIeH pa3padoTKu
B IIPOIIECCYaThbHOM 3aKOHOIATEIIBCTBE.

CnHCOK HCIO0JIb30BAHHOM JINTEPATYPbI:

1. ApOWUTpaXHBIH TPOIECCYATbHBIA KOJEKC
Poccutiickoit ®eneparuu ot 24.07.2002 N 95-D3 (pen.
ot 08.12.2020) [OnexTpoHHBIN pecypc] pexum mo-
cTyma: http://www.consultant.ru/docu-
ment/cons_doc_LAW 37800/

2. Boxok B.A. MHCTUTYT aHaJIOrMM B Ipak-
JAHCKOM M apOUTPaKHOM IIPOIleCCyaIbHOM IIpaBe:
Hucc. ... xaHa. ropua. Hayk. - M.: MockoBckasi rocy-
JapCTBEHHAas opuanyeckas akagemus, 2005. - 172 c.

3. Bbomno C.B. Hopma npaBa: nmoHsTusi, CBOW-
CTBa, KJaccuukanus u crpykrypa // IIpaBo u coBpe-
MenHble rocyaapcrsa. 2014. Ne4, URL.: https://cyber-
leninka.ru/article/n/norma-prava-ponyatiya-svoystva-
klassifikatsiya-i-struktura (mata obparieHus:
06.02.2021).

4.  JIxoyce-liBanuHa M. 3akoH 0 HOpMAaTHB-
HBIX TIPABOBBIX aKTaX: HEKOTOPHIE IPOOJIEMBI pEryJn-
pPOBaHUS CHCTEMBI HOPMATHUBHBIX NPABOBHIX akTOB PD
// Bectuuk MockoBckoro yuuBepcurera. Cepust 11.
IIpaso. 2008. Ne5. URL: https://cyberleninka.ru/arti-
cle/n/zakon-o-normativnyh-pravovyh-aktah-
nekotorye-problemy-regulirovaniya-sistemy-norma-

tivnyh-pravovyh-aktov-rf (mara obpaiieHus:
07.02.2021).
5. Kosznosa B.H OO6buaii menoBoro obopora

KaK HCTOYHHUK COBPEMEHHOTO I'PaKIaHCKOTO mpasa //
WunoBaruu B Hayke. 2012, Nel4-2.  URL:
https://cyberleninka.ru/article/n/obychay-delovogo-
oborota-kak-istochnik-sovremennogo-grazhdanskogo-
prava (mara obpamenus: 09.02.2021).

6. Pewenne AnaHaceHKOBCKOro pailOHHOTO
cyna Craspomnosbckoro Kpas ot 6 anpens 2016 r. no
ey Ne 2-291/2016 [DnekTpoHHBIH pecypc| pekuMm
nocryna: //sudact.ru/regular/doc/J2VsI6pK8whQ/



50 JURISPRUDENCE / «COLLOQUIUM=JOURNAL » #15(102), 2021

YJIK 3479
Kucmanos U.O.
cmydenm 2 Kypca mMazucmpamypbl
Egumosa B.B.
Hayunvuii pyxosooumens - kaHouoam opuouieckux Hayk, 0oyenm
Poccutickuii cocyoapcmeennulii yHugepcumem npagocyoust

CYJEVCKOE YCMOTPEHUE U AHAJIOTUS IIPABA: ITIPOBJIEMBI COOTHOIIEHUSA

Kistanov 1.0.

2"yearstudent

Efimova V.V.

scientific director — c.o0.l., docent,
Russian State University of Justice

JUDICIAL DISCRETION AND THE ANALOGY OF LAW: PROBLEMS OF CORRELATION

Annomauusn:

B cmampve paccmompeHrbl OCHOBHblE I’lpO6/l€Mbl COOMHOULeHUA Cy()EZZCKOZO ycmomperus u anajiocuu npaed,
KaK 08yX UHCMPYMEHMO8, NO3BONAOWUX CYOY NPUHUMAMb peuieHue No 0ery npu Omcymcmeuu UMnepamueHsix
npe()nucaﬂuﬁ 3axkonooamenscmea. Coenan 6b1600 OMHOCUMENbHO NPUHYUNUATIbHO pPA3HO020 Npa6o60co Xapak-
mepa cydeﬁcxoeo ycemomperus u anailocuu npaed, 4mo no3eonsient paccmampueansv 3mu 06a NOHAMUSA KAK He3a-
sUCUMbLE NPABOBLLE UHCIMUMYTbL, UMeIOWie OMAUYHYIO OpYe Om Opyed NPAgosyio CYUWHOCHb U Mele0N02UYecKyio
HanpaejlennHocms.

Resume:

The article examines the main problems of the correlation between judicial discretion and the analogy of law,
as two tools that allow the court to make a decision in the case in the absence of mandatory provisions of the
legislation. The conclusion is made regarding the fundamentally different legal nature of judicial discretion and
analogy of law, which allows us to consider these two concepts as independent legal institutions that have different
legal essence and teleological orientation.

Knrouesnte cnosa: cydeﬁczcoe ycmompenrue, ananocus npaea, andjilocusl 3aKonda, 0ucno3umueyocmb, 0uc;<pe-
yus, npodenvl 8 3aKOHO0AMenbCMSeE.
Key words: judicial discretion, analogy of law, analogy of law, discretion, discretion, gaps in legislation.

JomMuHHpytomias B 00IMIECTBEHHO-TIPABOBOM JIHC-
Kypce €CTECTBEHHO-TIpaBOBasi TEOPHsI MPaBOMIOHUMA-
HUSl OTACNSET MOHSATUE «IIPAaBO» U TOHATHE «3aKOH»
[9]. Ecnu noMuHupytomas B COBETCKOE BPEMS TEOPHS
MO3UTHUBU3MAa B CBOEM KpailHEM BbIpaXeHHH (HOpMa-
THBU3M) OTOXJECTBIISIIIO JaHHBIE TIOHATHUS, TO COBpPE-
MeHHbIE (QHUI0COPCKO-TIPAaBOBBIC JAOKTPUHBI OIpene-
JISFOT 3aKOH B KAUECTBE BHEIIHETO BBHIPAKCHUS TIpaBa.

Hcxons U3 BBIICH3IIOKESHHOTO, IMCAHHBIA 3aKOH
HE MOJKET B IIOJIHOW Mepe PeryIHupoBaTh BCE IPABOBHIC
OTHOUICHUS. DTO CBSA3AHO C ABYMSI OCHOBHBIMH MPUYH-
HaMH.

Bo-nepBbIX, 3aKOHOIATENbCTBO BCErNla PETPOAK-
THBHO TI0 CPAaBHEHHUIO C BO3ZHUKAIONUMH OOIIECTBEH-
HBIMH OTHOIIeHMsIMH. Hanbosee spkuM mpuMepom Ta-
KOH PETPOAKTUBHOCTH SIBJIIETCS CUTYAIHSI C TPABOBBIM
PETYIIMPOBAHUEM KPHUITOBATIOT U TOKEHOB: MPaBOOT-
HOIIIEHUSI, CBA3aHHBIE C 000POTOM KPUITOBAJIOT U TO-
KEHOB cyllecTBYIOT ¢ Hayana 2010-x romos, sBISSACH
YacTBI0 IKOHOMHYECKOTO 000pOTa, B TO BpeMs Kak
MPaBOBOE PEryjlIHpOBaHUE TAHHOTO BOIPOCa 0 CHX
MOp HE CO3J]aHO B ITOJTHOM HeoOxoquMoM oobeme [3].

Bo-BTOpBIX, 3aKOHOJATENBCTBO HE BCErjaa CIoO-
COOHO pEriIaMeHTHUPOBATH BCE BOMPOCHI, BO3HUKAIO-
ue B AesIoBoM o0opote. HecMoTpst Ha TO, 4TO pOCCHIA-
CKHMI 3aKOHOJATENh C IOMOIIBI0 a0CTPAKTHOW KOH-
CTPYKIIMH TIPAaBOBEIX HOPM PacIpOCTPaHSACT ACHCTBHUEC

TaKOH HOPMBI Ha IMPOKUIA KPYT MPaBOOTHOLIEHUH, Ta-
KO€ pEerIaMeHTHPOBAaHHE HEe MOXET OBITh abCOIIOT-
HBIM, 0COOEHHO €CIIM pedb MJET O YacCTHO-IIPABOBBIX
oTpacisix mpaBa. Tak, HampuMmep, TPaxIaHCKOE 3aKO-
HozaTesnbcTBO PP B KauecTBe OIHOIO M3 OCHOBHBIX
NPUHIUIIOB TPAaBOBOTO PETYIMPOBAHUS yCTaHABIIH-
BaeT IPUHIIMII CBOOOIBI foroBopa [2]. B cooTBeTCTBIHM
C TAaHHBIM MPUHIUTIOM, CYOBEKTHI TPaXKTaHCKO-TIPABO-
BBIX OTHOIICHHUH BIIPaBEe 3aKIF0YATh KaK IIOMMEHOBAH-
HbIE, Tak U HenouMeHoBaHHbIe B 'K P® norosopa, yto
MIPUBOJUT K TOMY, YTO PsiJI ITOJJOOHBIX JOTOBOPOB pe-
TJIAMCHTUPYIOTCS JIMIIb OOIUMH HOpPMaMU TpaKIaH-
CKOTr'0 3aKOHOJATENbCTBA.

HeB03MOXKHOCTD TOJHOTO periaMeHTUPOBAHUS
OTHOIICHHUH 3aKOHOAATEIIbCTBOM W HHBIMH HCTOYHH-
KaMH IpaBa MPHUBOIUT K HEOOXOTUMOCTH BHEIPEHUS
cyOCHIMapHBIX WHCTPYMEHTOB, IO3BOJIIONINX IIpe-
0J10JIETh BO3HUKAIOITYIO MPOOIeMy MpoOeoB B IPaBo-
BOM DPEryIMpOBaHUM. B paMkax JaHHOTrO HccienoBa-
HUSI, PACCMOTPUM JIBa TAKHX UHCTPYMEHTA: aHAJIOTUIO
IIpaBa U CyAEHCKOE YCMOTPEHHE.

AHazorus 3aKoHa, paBHO KaK U aHaJorHs Npasa,
MIPU3HAETCS] 3aKOHOJATEeNeM Kak B PaMKax MaTepu-
aJIBHO-NIPAaBOBOI'0, TaK U B paMKax MPOLECCYalTbHOro
peryanupoBaHus, IPUOPUTETHBIM CIIOCOOOM OTIpeene-
HUS TpaBWIIa, TOJIeKaIIero npuMeHernto. Kak orme-
gaeT B.A. MUKpPIOKOB, JUIsl TOTO YTOOBI NMPUMEHHTH
AHAJIOTHIO 3aKOHA, IPABONPHMEHHUTETH (KOTOPBIM,
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yale BCEeTO SIBIAETCS CYH), JODKEH YCTAHOBHUTH CIIE-
JTyIOIIIHE 00CTOSITETLCTBA:

a)- aHaJorus IpHUMEHSEeTCAd HUCKIIOYUTEIbHO
BHYTpH 00J1aCTH TpaBa.

0) aHaJIOTrUsl MOYKET UMETh MECTO JIUIIb B CUTYa-
I[UH, KOT'J1a OTHOLIECHUS NMPSIMO HE yPEeTyJIUpOBaHbI 3a-
KOHOJATENbCTBOM, COTJIALIEHHEM CTOPOH U OTCYT-
CTBYET IPUMEHHUMBIN K HUM 0OBIYail.

B) HCIIONIB3yeMasi M0 aHAJOTMM HOpMa JOJDKHA
OBITh M3HAYAIEHO HAIPABJICHA HA PETYINPOBAHUE OT-
HOIIIEHUH, CXOAHBIX C TPOOEIBHBIMH, ¥ €€ IPUMEHEHNE
He OyJeT MPOTHBOPEUHTD CYIIECTBY MOCICTHUX [4].

Amnanorusi mpaBa IPHUMEHSETCS HE TOJNBKO B
YaCTHO-TIPABOBBIX, HO U B IyOJIMYHO-TIPABOBBIX OTpac-
msx. IIpu 3TOM aHanoruio mpaBa HEOOXOIUMO OTIeE-
naTh oT mpuMeHeHus HopMm Konctutynum PO, xax
HOpM mpsMoro aecteus. B coorBercteuu ¢ Koncru-
Tynueit PO, Bce HopMbl KoHCTUTYIIMU CUUTAIOTCS HOP-
MaMU NpsMOro neuctsus. IIpu 5ToM nprMeHeHue KoH-
CTUTYLIMOHHOM HOPMBI, KaK HOPMBI IIPSIMOTO J€HCTBUS,
TpeOyeT OCYIIECTBICHHUS TOJIKOBAHUS , KOTOPOE, Jale
BCETO, SABISETCA pacCIIMPHUTENbHBIM. IIpuuem Takoe
TOJIKOBAHME Ka3yadbHO MOXKET OCYILECTBIIATHCS HE
tonbko KonctutyunonnsiMm Cyaom P®, ymnomnomo-
YEHHBIM OCYIIECTBIATh O(HIIMANbHOE TOJIKOBaHUE
HopM KoHCTUTYIUH, HO U IpYTHMU CyaMU IIPH peliie-
HHUH Ka3yaJlbHBIX CIIOPOB.

Takum oOpazom, npumeneHne HopM KoHCTHTY-
I[IHM B KayecTBE MPSMOTo JeHCTBUA clelyeT paccMar-
pHUBaTh HE KaK NIPUMEHEHUE HOPM IO aHAJIOTUH, a KaK
HETOCPEeACTBEHHOE IPUMEHEHHE IPaBOBOIl HOPMBI,
yale BCEro, C HCIOIb30BAHUEM TEXHHKH PaCIIUpPH-
TEJNBHOrO TOJIKOBaHMA. BelllleykasaHHOE, BIIPOYEM, HE
UCKJIIOYaeT NMPUMEHEHHE KOHCTUTYLHUOHHOH HOPMBI,
pPaBHO KaK W MHOI HOpPMBI IIPaBa, MO aHAJIOTHH K IO0-
JOOHBIM OTHOLIEHUSIM B PaMKaX KOHCTHUTYIIHOHHO-
MIPaBOBOT'O PET'YIHPOBAHUSL.

J.M. Yeyor, Hartpumep, MUCAI O TOM, YTO «IIOHS-
THE «yCMOTPEHHE» MPEIoIaraeT, 4T0 COOTBETCTBYIO-
M OpraH WM JOJKHOCTHOE JIMIO JEeHCTBYeT o
CBOEH BOJIE, HE CBA3AHHOM NMPH NPHHATHN KOHKPETHOTO
penieHus kakon-nmubo nHopmoi» [10].

MBbI BUAMM HEBEPHBIM PacCMaTPUBATh HEMOCPE-
CTBEHHO CYJIEICKOE yCMOTPEHHE KaK SBIEHHE, KOTO-
pO€ MOKET NPOTUBOPEUUTH JEHCTBYIOIUM MPAaBOBBIM
HOpMaMm. B moGom ciydae, nelicTBus Cyapu paccmar-
pHUBAIOTCA MPEXJE BCErO C TOUKU 3PEHUs IpaBa, a He
COLIMAIIBHOTO PpEryaupoBaHus. TakuM o0pa3oM, IIo
HalleMy MHEHHIO, CyIefiCKOoe YCMOTpeHHE — crienudu-
YEeCKHH BUA JESITEIBHOCTH, MPEIOCTABIIIOMINI CyAbe
MIOJTHOMOYHS Pa3peIINTh CIIOPHBIN BOTIPOC B Mpeenax
paccMOTpeHHsT KOHKPETHOTO JIeNa 110 CBOEMY YCMOTpe-
HUIO, HO B IIpeJieNiaX JeHCTBYIOMNX MIPABOBEIX HOPM U
OCHOBBIBaSICh Ha TPEOOBaHMAX 3aKOHHOCTH U 000CHO-
BaHHOCTH.

HanGonee mnonHeIM 00pa3oM JAHMCKPEIMOHHBIE
MOJIHOMOYHS Cylieil TPOsBISAIOTCS B cepax, CBs3aH-
HBIX C HA3HAYEHHWEM HaKa3aHUs 3a TO WIK HHOE IIPABO-
HapyleHWe. YYUThIBasi MPUHIUN WHABUIYaIU3aLUU
HaKa3aHMs, Cylbs, B IIPEJeNlaX, yCTAHOBIECHHBIX CaHK-
IMel COOTBETCTBYIONICH HOPMBI, a TaKXe OOIUMHU
HOpMaMH{ 3aKOHOJATENhCTBA, CBOOOJEH B BBIOOpE

Mepbl HaKa3aHWs, yIUTHIBasi KOHKPETHBIE 00CTOATENb-
CTBa JeJa.

Tak, Harpumep, CyA€HCKOe YCMOTPEHUE IIpUMeE-
HAETCS TMpPU Pa3pelIeHUH BOMPOCa O CHIDKEHUU He-
YCTOMKHU CyIOM, TaK KaK CHUKEHUE TaAKOH HEYCTOMKHU
SIBIIICTCS TIPABOM, a He 00s3aHHOCTBIO cyaa. Bmecte ¢
TeM, MPeAeIbl CyIeUCKOr0 YCMOTPEHHUS B IaHHOM CITy-
Yyae yCTaHABJIMBAIOTCS B aKTaX TOJIKOBAHHUsI IPaBa, OCy-
LIECTBJIEHHBIX BhICIIMMU cynamMu P®, a umenHo B Ilo-
cranoBieHnn Ilnenyma Bepxosaoro Cyma P® ot
24.03.2016 N 7 (pex. ot 07.02.2017) "O npumeHEHUN
CyllaMU HEKOTOPBIX MOJIOKEHUH ['paxkIaHCKOro Ko-
nexca Poccmiickoit @enepartizt 00 OTBETCTBEHHOCTH 32
HapyuieHue oos3aresnscTB” [6].

CrnenyeTr OTMETUTh, YTO CyIeHCKoe yCMOTpEeHHE
MPUMEHSIETCS M B paMKaxX LHUBHIUCTHUUYECKOTO MpPO-
necca. Tak, HarpuMep, B COOTBETCTBHUH CO cTaTber 179
I'TIK P®, cyn no coOCTBEHHOMY YCMOTPEHHIO periaet
BOIPOC OTHOCHTEIBHO HEOOXOTUMOCTH MPHUBIICUCHUS
MearOTMYECKOr0 PaOOTHHUKA TIPH OTIPOce HECOoBEp-
LIEHHOJIETHETO CBUAETENS B Bo3pacte oT 14 1o 16 ner
[1].

Cyneiickoe ycMOTpEeHHE IPUMEHSIETCS U B Cllydae
BEIJIATHl HA3HAYCHUS CyIeOHBIX MITPaoB B paMKax
rpaxxaaHckoro npouecca. Tak, Hanpumep, B COOTBET-
ctBuu ¢ IlocranoBnenueM belickoro pailoHHOTO cyna
Pecriybnukn Xaxkacus, Ne 1-167/2020 ot 27 HosOps
2020 r. o gemy Ne 1-167/2020, cyn onpeaemni pasmep

mrpadga HMEHHO pYKOBOJACTBYSCH COOCTBEHHBIM
ycMoTpeHuem[S].
IlonsaTe CyAEHCKOrOo YCMOTPEHHs —SBISETCS

OJIM3KMM K TTOHATHIO CYJEHCKOTO aKTUBM3Ma, KaK Ipa-
BIJIO NIPUMEHSIOIIETOCSI B KOHTEKCTe pemeHuii EBpo-
neickoro cyaa no npasam uenoseka [8]. Cam EBpo-
neiickuid CyJ Mo mpaBaMm 4desoBeka TojkyeT KoHBeH-
LIUIO KaK ‘““KMBOM MHCTPYMEHT , TOJKYS OJIHU U T€ K€
HopMmbl KouBeHmmu Bce Oonee u Gosiee pacuinpu-
TesBHO [7]. OHAKO CYITHOCTD CYA€HCKOTO aKTHBH3MA,
[0 HaIlleMy MHEHHIO, COCTOHT, B NEPBYIO OUepelb, B
pacIIUpUTEIFHOM TOJIKOBAaHHMM HOPM IIpaBa, a HE B
YCTAHOBJICHHOM HAa 3aKOHOJATEIbHOM YPOBHE CYIEH-
CKOM YCMOTPEHHU.

Hcxonst m3 Bcero BBINIEH3IIOXKEHHOTO, CyIIle-
CTBYET BO3MOXKHOCTbH BBISIBUTH KakK OOIINE YEPTHI, TaK
W OTIMYUS CYAEHCKOTO YCMOTPEHHS OT aHaJOTHH
npaBa. Tak, K OOIIMM YepTaM Cy/IeHiCKOro yCMOTPEHNUS
1 aHAJIOTHH TIpaBa SBJISETCS TO 00CTOSATEIBCTBO, YTO B
000uX CITy4asiX 3aKOHO/IATeNb HE MPEJOCTABISIET CYyLy
HMMIIEPATHBHOTO MPEIIHCAHUS OTHOCUTEIBHO MOPSIKa
nercTBuil cyna. Bmecte ¢ Tem, 1o HamieMy MHEHHIO,
MIpaBoBasi MPHUPOJA CYIEHCKOTO YCMOTPEHHS M aHaJIo-
THH TIpaBa OTINYAETCS.

Bo-mepBrIX, Kak OBIIO MPOJEMOHCTPHPOBAHO B
BhImenpuseieHHoM npumepe (ct. 179 I'TIK P®D), cy-
JIeMCKOEe YCMOTPEHUE SIBIIETCS PE3yJIbTaTOM pean3a-
LUK CYAOM JHUCHO3UTHBHOW HOpMBI. Takum oOpazom,
cyJeiickoe YCMOTpEHUE, B OTINYUE OT cilydasl, Korjaa
pedb uaeT o MPUMEHEHWH aHAJIOTUM IpaBa, SBISAETCS
HE CIy4alHbIM, a BIOJHE CO3HATENbHBIM JEHCTBHEM
3akoHOzaTend. Ecim mpu aHamorum mpaBa 3aKOHOZAA-
TeJIb TI0 TEM WM WHBIM IIPUYMHAM HE CMOT YCTPaHHUTh
mpo0en B PaBOBOM PETYINHPOBAHUH, TO HPHU CyJICH-
CKOM YCMOTPEHHH JAHHBIH MPOOET MO CYyTH ABISIETCS
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MHHAMBIM. 3aKOHOJATENb CHENNATbHO OCTABISIET CYLy
BO3MOXKHOCTb, B YCTAHOBJICHHBIX 3aKOHOJATEIbCTBOM
paMKax, eficTBOBaTh 10 COOCTBEHHOMY YCMOTPEHHUIO,
MCXOAS U3 KOHKPETHBIX 00CTOSTENBCTB KaXJIOT0 JIela.
Takum 00pa3zoM, 3aKOHOATEINb HE YCTPaHIET IpoOes B
MPaBOBOM pETyJIHpPOBAHUU (KaKk MBI paHee oIpeje-
JIMJIH, TAKOW IPO0OEIT B TaHHOM CIIy4ae OTCYTCTBYET), a
CO3/1aeT MPEANOChUIKU I WHAMBHUIYyalHU3alluU pac-
CMOTPEHUS JieNa U BO3MOXXHOCTh CyZia MPUMEHSTH 00-
Jiee THOKKE MTPaBOBbIC PEIICHMUS.

Bo-BTOpBIX, B OTIAMYKE OT CyAEHCKOIO yCMOTpE-
HUS, TIPH aHAJIOTHH TpaBa CyZ 00s3aH MPUMEHHTH I10
AQHAJIOTMM ONpPENEICHHbII NpUHUMII IpaBa. To4HO
TaKXke, IIPU aHAJIOTHUH 3aKOHA Y Cy/la OTCYTCTBYET JHC-
Kpelluss OTHOCUTENBHO MPUMEHEHUsS WM HEepUMEHe-
HHS TIPaBOBOW HOPMBI 110 aHaOTUH. Takum oOpazom,
IOpU CyIeHCKOM YCMOTPEHHMM, y CyAa €CThb IpaBo
YCMOTpPCHUA B OIPCACICHHBIX 3aKOHOAATCIBCTBOM
paMKax, TIpd 3TOM B CIydae C aHaJOTHeH Impasa, CyJ
00513aH IPUMEHUTH NPaBO OIMPEACICHHBIM 00pa3oM U
€ro HelpuMeHEHHEe OyAeT pacCMOTPEHO KaK HE3aKOH-
HOE Cy/IeOHOE pelIeHNe, KOTOPOe TOATIEKHUT OTMEHE B
ameUIIIMOHHOM WM KacCallHOHHOM TTOPSIZIKE.

Taxum 06pa3om, MOXKHO CIEIaTh BHIBOA, UTO, HE-
CMOTpS Ha BHEIITHIOIO CXOXECTbh, CyJEHCKOE yCMOTpe-
HHUC ¥ aHAJIOTHS MpaBa MPEICTABIIAIOT COOOM MPHUHIIU-
IMMAAJIBHO Pa3HbIC IMPAaBOBbIE MHCTUTYThHI, TaK KaK CYy-
Jiefickoe yCMOTpEeHUe HalpaBlIeHO, IpexkJie BCero, Ha
VHIMBHYalIM3alMI0 PACCMOTPEHHS Jiea M OOJIBIIYIO
TMOKOCTh NPABOBOTO PETYIMPOBAHUSA, B TO BpeMs Kak
aHaJIOTHs IIpaBa — Ha yCTpaHEHHUe Ipobesa B 3aKOHO-
JIaTeJILCTBE.
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Anomauin

Y cmammi micmumo ananiz nonoosicenv 3axony Yrpainu «llpo Hamopiam» npo npogecitine camospsoy-
6AHHSI HOMAPIYCi6, NPO NPUHYUNU O0OPOBIILHO20 00 €OHAHH HOMAPIYCi8, NPO 0006 SI3KU UJIeHCMEA HOMApPLYCi8
y 00 €0OHanux opeanizayisx. Ananiz npeyedenmis 3aKOH00A6CMEd, KL CMEOPEHI 3AKOHOM, 2POMAOCHLKOI OP2aHi-
3aYi€r0 3 NeGHOI0 HA38010 MA GUIHAYEHHAM OCHOGHUX NOJOJICEHb il opeaHizayii, OisnbHOCMI ma YNPAGNiHHS,
Matidxce nepuior0 y HAYioOHAIbHOMY 3aKOH00ascmei. Hacnioku 3miH, ki Hocunu 00 3akonodascmea. IlopieHsie-
HUL ananiz cmameu 3aKOHY PO NPasosuii CMamyc 0epiucA6HUX HOMApiycie ma nPUBAmMHUX HOmapiycie 0o gHe-
CeHHs 3MiH 00 3aKkony. Pesynomam Oisnvrocmi HomapianeHoi nanamu.

Abstract

The article contains an analysis of the provisions of the Law of Ukraine "On Notaries" on professional self-
government of notaries, on the principles of voluntary association of notaries, on the obligations of membership
of notaries in joint organizations. Analysis of precedents of legislation created by law, a public organization with
a certain name and definition of the main provisions of its organization, activities and management, almost the
first in national legislation. Consequences of changes in the legislation. Comparative analysis of the articles of
the Law on the Legal Status of Public Notaries and Private Notaries before Amendments to the Law. The result of

the notary chamber.

Kniouogi cnosa: nomapiam, 3aKoH, npUHYUNU, Y1€HCMBO HOMAPIyCie, HOMAapPIalbHA nalama.
Key words: notary, law, principles, membership of notaries, notarial chamber.

IMocranoBka npoduaemu. Y 1993 p. BepxoBHa
Pana Ykpainu npuiinsna 3akon Ykpainu "IIpo HoTa-
piat" (mani - 3akoH), sikuii, kKpim JlepkaBHOTO HOTapi-
yca, 3aKpilKB IPUBATHY HOTapialbHy CUCTEMY Ta BCTA-
HOBUB OpraHizauiiHi IpuHIUNY ii xisuibHOCTI [S]. 30K-
pema, crartero 16 3akoHy mepeadadyeHo, mo MpUBaTHI
Ta Jiep>KaBHI HOTAplyCH MOXYTh 00'€IHYBaTHCS B peri-
OHaJIbHI, HAIlIOHAJBHI, MIXKHAPO/IHI COIO3U Ta acollia-
uii. Ha ocHOBI mi€i crarTi 24 xBiTHS 1993 p. Byno cTBo-
peHo YKpaiHChKY HOTapiallbHY Majary Ta ii perioHa-
JIbHI BlIIEHHS B oOJacTsx Ta Mictax KrueBa, a Takox
1o Bcii YkpaiHi OyJ0 cTBOpPEHO KiJIbKa acouiariii aep-
JKaBHUX Ta NPHBATHUX HOTapiyciB HoTtapiyciB. LIi
00’€eIHaHHS HOTApiyCiB MaJIM 3MOT'Y IPEJCTABIISATH i1H-
TepecH HOTapiyciB y AepKaBHUX Ta IHIIHX OpraHax, 3a-
XHIIATH X COIialIbHi, EKOHOMIYHI Ta mpodeciiiai 1opu-
JIUYHI 1HTEepecH, 3/IIHNCHIOBATH METOIUYHY Ta BHIaB-
HUYY JiSUTBHICTh, CTBOPIOBATH CIIEIialibHI (QOHAN Ta
3iHCHIOBATH 1HITY JisSUTbHICTH BIAIOBIAHO 10 iX CTATy-
TiB. YKpaiHChKa HOTapiajbHa Najara, sika Maja 3arajb-
HOZIEp’KaBHUH CTATYC 1 MOCTIHHO crinkyBanacs 3 MiHi-
CTEpPCTBOM IOCTHLIT YKpaiHu, Oyna JOMIHYIOUOIO ce-
pen acouianiid HOTapiycis.

MeTo10 cTaTTi € aHAaJi3 M0J0XKEHb 3aKOHY YKpa-
inu "IIpo HoTapiat" mpo npodeciitHe caMoBpsAyBaHHS
HOTapiyciB.

[TpunaIn 10OPOBITEHOTO 00’ €THAHHS HOTAPiyCiB
OyB TIOBHICTIO pealli3oBaHWM, OCKIJIBKH BCl JepKaBHi
HOTapiycu OyJIH 3aJIy4eHi A0 AiSUTHOCTI YKpaiHChKOL

HOTapiaJbHOI MaJaTH, a MPUBATHI HOTapiycu 00’ eaHa-
JUCS B iHINI acoriamii a00 BCTYIMHIIN A0 perioHaTbHUX
BiJTIJICHh YKpaiHChKOT HOTapianbHOI manat, abo ir-
HOpYBaJM BIJIOBIIHI TIpOlECH, peajli3yBalld CBOE
IpaBo Ha II}0 CUTYalilo, sika TpuBajia 10 2012 poky,
KOJIM 3aKOH HE BHIC 3MiH. 3aKOHO/JaBellb BiIXMWINB 3a-
rajpHy JIeKJapallilo npaBa HOTapiyciB Ha He3aJexKHe,
BiJIbHE Ta J0OpOBUIbHE O0'€HAHHS B acoLiallilo Yu
CO03 BIIIOBIJIHO /0 YMHHOTO 3aKOHOJABCTBa (0C00-
mmBo Koncturynii Ykpainu), 3anpoBaanBIIN IPAHIHIT
00OB'SI3KOBOTO WJIEHCTBA HOTApiyciB JIepKaBHUX Ta
NIPUBaTHUX HOTapiyciB BiAMOBYIHO 10 3aKOHY Yy
crenianbHOMy — BceykpaincekoMy — mpodeciiiHomMy
00’eHaHHI.

Leii npeneeHT y 3aKOHOAABCTBI, KOJIM HE Ha 3a-
[TUT IPOMA/IsiH, ajie TOBUHEH OyTH CTBOPEHHI 3aKOHOM,
TPOMaJICHKOI0 OpTaHi3allielo 3 IEBHOK HA3BOIO Ta BH-
3HAUEHHSM OCHOBHUX TIOJIOXKEHb i1 OpraHi3ariii, Jisuib-
HOCTI Ta yNpaBIiHHS, Maike MEpIIO0 y HaI[iOHAJb-
HOMY 3aKOHOAABCTBi. CTBOpEHHS FOPHIMYHOI 0COOH -
Ha JIyMKY 3aKOHOZABIlS, YKpaiHChbKa HOTapiaJibHa ma-
JlaTa TIOBUHHA OyJia MOBHICTIO BIIPI3HATH ii Bi HasB-
HOi HA MOMEHT 00’€ZJHaHHS HOTapiyciB, 0COOJIMBO BiJ
VYkpaiHcbkoi HOTapiaJbHOT MaJaTH.

3MiHH y cT. 16 3aKOHY NPHU3BEJIHN 10 IOBHOT JIKBi-
narii YkpaiHcbkoi HOTapianbHOI manatu. HorapianbHa
najgara YKpaiHu MOBHHHA OyJia 3HAYHO BiAPI3HAETHCS
Bin YkpaiHChKOI HOTapiaJibHOI TaJIaTH CBOIM TIpaBo-
BUM CTaTyCOM, CTPYKTYPOIO, CHCTEMOIO YIIPABIiHHSA Ta
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MOBHOB&)XEHHSAMH, aje 3 IEBHUX IPUYMH BOHA HE
ctaua ii mpaBoHacTymHHIE. OMHAK € ¥ HII BaXKITUB1
BimMiHHOCTI [3].

[epm 3a Bce, CITijl 3a3HAYUTH JIMIIC MOBHI 3MiHH,
SIKi HE BIJJOKPEMITIOIOTH IPAaBOBUI1 CTaTyC YKpaiHCHKOT
HOTapiaJbHOI MajaTh Bijl TAKOTO XK CTATyCy YKpaiHCh-
K0T HOTapiaJbHOT MaJIaTH:

a) 3miHeHa Ha3Ba [lanaruy;

0) 3MiHEHO Ha3BY CTaTTi 16 3aKoHY.

Panime y cr. 16 3akony Ha3uBaBcs "Acomiamis
HoTapiyciB", a croroaHi - "IIpodeciiiHe camMoBpALy-
BaHH: HOTapiyciB", M0 CBIMYHUTH MPO 3YCHIUIA 3aKOHO-
JTABIIS cepel] YCiX MOXKITUBUX acoIliamii BUAIITHTH TPO-
(eciitHy acorriamnito, HaJalTh 0COOJIMBOTO 3HAUCHHS
npodeciiiHoMy camoBpsiAyBaHHS HoTapiyciB. OnHak
MH MOXXEMO 3pOOUTH 1Ile OIMH BUCHOBOK: 41 OyJIH HO-
TapiasibHi 00’ €IHAHHS HerlpoQeciiHuMU 10 3MiH 6 Be-
pecus 2012 poky? Uu ckiiagainuch BOHH 3 Hempodeciii-
HHUX HOTapiyciB 4M iHIIMX OCi0 BIAMOBIAHO 10 iX cTa-
TyCy, KpiM JIepKaBHHUX Ta IPUBATHUX HOTAPiyciB?

[opiBHsBHUI aHANI3 cTaTel 3aKOHY MPO MPaBO-
BUI CTaTyC Iep>KaBHUX HOTApiycCiB Ta MPHBATHHUX HO-
TapiyciB 0 BHECEHHs 3MiH 70 cT. 16 3akony. | micms
IIUX 3MiH HE BUSBHJIO >KOJHHX MOPYIIEHb. 3aKOH MO-
IIMPIOETBCS HA TUX CaMuX HOTapiyciB. OgHAK SKIIO
cTaTyT YKpaiHChbKOi HOTapialbHOI NajaTy nependayas,
10 4IeHaMH YKpaiHChKOI HOTapiaJlbHOI ManaTh Mo-
KyTh OyTH JIMIIE HOTapiycH, TO, KPIM JepKaBHHUX Ta
MPUBATHUX HOTapiyciB, cTaTyT YKpaiHChKOI HOTapia-
npHOT manatu (myHKT 3.3 Craryty) [8], Horo uneHamu
MOXYTb OyTH TakoX OCOOH, SIKi HE MalOTh >KOJTHOTO
IOPUIUYHOTO CTaTyCy HOTapiyca (ToOTO HE 3miHCHIO-
BaTH HOTapiaJlbHY JisNBHICTB), alle sSIKi MAOTh CBiJOII-
TBO TIPO TPaBO 3MIMCHIOBATH HOTapialbHYy MisITBHICTB,
mo came 1Mo co0i 3aTbMaproe abo CTaBHTH IIiJ| CYMHIB
npodeciifHui XxapakTep i€l acomiarii.

Buxonuts, mo YkpaiHchka HOTapianbHa majara
MaJia OiIbIlie MiICTaB BBAXKATHCH MpodeciiHmumM 00’ e -
HaHHAM, Hik HoTapiansHa manara Ykpaiuu? Lli Ta ivmri
MUTaHHS, OB’ s13aHi 31 3MiHamMu y cT. 16 3akoHy Bij 6
BepecHst 2012 poky, i HEOOXiZIHO BUBYMTH HPAKTHKY
fioro 3actocyBaHHs a00 TPABOBI HACIIIIKH JJIS IepIKa-
BHUX Ta MIPUBATHUX HOTAPiycCiB.

OnHak HafBaXXJIMBILIOI HOBHHKOIO 3aKOHOJIABIIS
€ yMOBa 00O0B'SI3KOBOT0 WICHCTBA AEP>KaBHUX Ta IMPH-
BaTHUX HoTapiyciB y Horapiansniii manati €C Ykpa-
THH. € TOCHTH IIKaB1 IIUTAHHI:

Hackinbku ctarts 16 3akony Bignosinae Konctu-
Tynii Ykpaiau? Yu € myHKT 1.1 3aKOHHMM Ta KOHCTH-
TynmidHuM, Ta TyHKT 2.2. Ctaryt HoTapiansHol maiatu
Ykpaiau (HoBa penakis Bix 23 Bepecus 2016 p.) [Ipo
00'erHaHHA BCiX HOTapiyciB YKpaiHU Ha OCHOBI 000B'-
SI3KOBOTO YWICHCTBA?

[Mo-nepure, wactuna 1 crarri. 36 Konerurynii Y-
paiHM 3a3Ha4yeHO, W0 TPOMaJsIHH YKpalHH MaloTh
NpaBo Ha cBOOOAY 00'esHAHHS B IOJITHYHI MapTii Ta
TPOMAa/ICHKI OpraHi3alii Uil BCTAHOBJICHHS Ta 3aXUCTY
BJIACHMX MpaB 1 cBOOO Ta 3aJJOBOJICHHS IMOJITHYHHX,
€KOHOMIYHUX, COLIAIbHUX, KyJIbTYPHHUX Ta IHIIUX 1H-
TepeciB. BUHATOK CTaHOBIISITH OOMEXEHHSI, HaKIaAeHI
3aKOHOM B iHTEpecax NepikaBHOI OE3MEeKH Ta TpoMaj-
CBKOTO TOPSIZIKY, OXOPOHH 370POB'st 00 3aXUCTY MpaB

i cBoOo iHmMX 0cib. KoHcturyiist Ykpainu He nepen-
Oadae IHIIMX BHIIB 00'€THAHb TPOMAISH, JIUIIE a) TIO-
JiTH4HI maptii Ta 6) rpomanceki o0'eqHaHHsA. Lle He
O3HAYa€ MPsIMO YK OIIOCEPEIKOBAHO MOKIIUBICT CTBO-
PeHHS OYIb-SKHX IHIIUX 00'€THAHb, IKi MOTJIA O YTBO-
proBaTH rpoMajsH (OCOONMBO HAa OCHOBI MPHAHATHX
CreliajbHUX 3aKOHIB) 11032 (hopMaMu, BCTAHOBIICHUMH
Koncruryniero Ykpainu (MoniTHuHI napTii 4 rpomMan-
CBKi opranizarii) [2, c. 76].

Oco6mmBy yBary motpiOHO 3BEpHYTH Ha 4. 4 CT.
36 Koncrurymii Ykpainu, e cka3aHo, 10 HIKOTO HE
MOJKHA MIPUMYIITYBAaTH 1O 00’ €IHAHHS TpoMaisH abo
obmexxyBatu npaBa. L1 gactuHa cT. 36 OCHOBHOTO 3a-
KOHY HallMCaHO sK IMIIepaTHBHA HOpMa i, OTXKE, HE Te-
pendavae AUCIO3UTUBHOTO TIYyMayeHHS Ta 3acCTOCY-
BaHHi [2, c. 76].

Tomy 3MmiHHM, BHeceHi 10 cT. 16 3akoHy BiX
06.09.2012 p. l1loo 00OB'SI3KOBOT0 YIEHCTBA JEPHKaB-
HUX Ta IPUBATHUX HOTapiyciB y HorapianpHiii manati
VYkpainn, sika 3nidcHIOE podeciiiHe caMOBpATyBaHHS
HOTapiyciB, € MPSIMHUM ITOPYLICHHSM ITOJIOXKEHB 4. 4 CT.
36 Koncrurynii Ykpainu.

[o-gpyre, HEOOXIMHO Y3TOMUTH Ta MiATPUMATH
IOPUINYHI BUCHOBKH, BUKJIA/IEH] B KOMEHTapsx ['omoB-
HOTO IOpUAMYHOTO yrpaBiiHHsA BepxoBHoi Pann Ykpa-
fau Bix 06.09.2012 p. [Ipo e, mo cTBOpeHHsT 000B's13-
KOBOTO WICHCTBA B I[iil OpraHisalfii Cynepe4uTh mojo-
xeHHsM cT. 11 KoHBeHwii mpo 3axXucT npas JII0MHHU Ta
OCHOBOIIOJIOXKHUX CcBOOOA 1950 poky Ta crtartio 36
Konctutynii Ykpainu, ockiibku YKpalHa rapanTye
rpoMajisiHaM YKpaiHu cBoOoxIy 00'elHAHHS B TpOMaj-
CBKi OpraHi3amii mpu 3ailiCHEHHI Ta 3aXHCTi iX mpaB i
cBOOOJ Ta 3a/I0BOJICHHS IOJIITHYHUX, CKOHOMIYHHX,
COLIANBHUX, KYIbTYPHUX Ta IHIIUX iHTEPECiB, 32 BUHS-
TKOM OOME)X€Hb, BCTAHOBJICHHX 3aKOHOM B IHTEpecax
0e3IIeKH IepKaBH Ta TPOMAJICHKOTO TOPSAKY, OXOPOHHU
3JI0pOB'sl HaceeHHs abo 3aXMCTy MpaB 1 cBOOO iHIII
[2,c. 76].

BucHoBku. 3aranpHuil aHajdi3 Ja€ MOXIHMBICTH
CTBEPKYBAaTH, 1110 3MiHa 3MicTy cT. 16 3akoHy Ykpa-
iau "TIpo HoTtapiat" Big 06.09.2012 Gys10 poBeaeHO B
3aKOHHOMY TOPSIKY BIAMOBIIHO IO BUMOT IYHKTIB 11,
12 4. 1 cr. 92 Konctutymii Ykpaiau. Ane BiAIOBiIHO
JI0 3MICTY MOJIOKEHb IUX TTONPaBOK BOHHU € HEKOHCTH-
TYHIHHUMH, OCKUIBKH 0e31ocepeIHhO TTOPYIIYIOTh BU-
Moru yactuH 1, 4 c1. 36, 4. 2 ct. 19 Koncrutymii Yk-
painu. Lle no3BOJIs€ nepkaBHUM Ta MPUBATHUM HOTa-
piycaM irHopyBaTu TOJIOXEHHs CT. 16 3akoHy mpo
000B'130K iXx unenctBa B HorapianeHilt mamati Ykpa-
1HH, SIKIIO TaKa y4acTh HE € pe3yJbTaTOM BiJIbHOI Ta
CBiIOMOIi iHAMBIAyaTbHOI BOJII HOTApiyC OyTH YICHOM.
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CRIMINAL AND LEGAL CHARACTERISTICS OF HUMAN TRAFFICKING

Abstract.

In the article the author gives a criminal law description of human trafficking, considers criminal liability
for human trafficking. The issue of "trafficking in human beings" as a form of organized crime is also being studied

separately.

Key words: human trafficking, counteraction to human trafficking, criminal liability for human trafficking.

Formulation of the problem. Trafficking in hu-
man beings is a global problem. Its use in the criminal
business is one of the complex social problems of
Ukrainian society. The UN Convention against Trans-
national Organized Crime states that trafficking in hu-
man beings is an act committed for the purpose of ex-
ploiting, recruiting, transporting, transferring, conceal-
ing or obtaining persons through the threat or use of
force or other forms of coercion, abduction, fraud, de-
ception, abuse of power or vulnerability of the condi-
tion or by bribery in the form of payments or benefits
to obtain the consent of a person controlling another
person. Exploitation includes, at a minimum, the ex-
ploitation of the prostitution of others or other forms of
sexual exploitation, forced labor or services, slavery or
customs similar to slavery, enslavement or the removal
of organs [1].

On February 22, 2021, the draft Law Ne 5134 “On
Amendments to the Criminal Code of Ukraine to
Strengthen Criminal Liability for Trafficking in Human
Beings” was developed [2].

Analysis of recent research and publications.
Various aspects of human trafficking have been repeat-
edly studied by the following authors: K. Dyadyura, G.
Zharovska, O. Kraevska, K. Levchenko, B. Lyzogub,
N. Lukach, A. Orleans, M. Fialka and others. At the
same time, it should be recognized that the research
does not cover all the issues in this area, as there are a
number of controversial issues, in particular, on
strengthening criminal liability for trafficking in human
beings.

The purpose of this article: is to study the crim-
inal-legal characteristics of human trafficking, identify
ways to overcome and combat this negative phenome-
non.

To achieve this goal it is necessary to solve the fol-
lowing tasks:

- analyze "trafficking in human beings" as a form
of organized crime;

- investigate criminal liability for human traffick-
ing.

Presenting main material. The definition of
"trafficking in human beings" consists of three inde-
pendent parts: 1) criminal acts; 2) the means used to
perform these actions; 3) goals (operation).

The application of this definition requires the pres-
ence of at least one element in each of these three
groups: the act of recruiting, transporting, transferring,
concealing or receiving people; through the threat,
force or other form of coercion, abduction, fraud, de-
ception, abuse of power or use of a vulnerable condi-
tion, or offering payments or benefits to a person in
control of the victim; for the purpose of exploitation,
which includes the exploitation of prostitution and
other forms of sexual exploitation, forced labor or ser-
vices, slavery or practices similar to slavery, as well as
the removal of organs [3, p. 375].

If we turn to the national criminal law, this crime
in accordance with Part 1 of Art. 149 of the Criminal
Code of Ukraine is the recruitment, transfer, conceal-
ment, transfer or receipt of a person committed for the
purpose of exploitation, using deception, blackmail or
vulnerability of a person [4]. Human exploitation
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should be understood as all forms of sexual exploita-
tion, use in pornography, forced labor or forced service,
slavery or practices similar to slavery, servitude, debt
bondage, organ harvesting, human experiments without
consent, adoption ( adoption) for profit, forced preg-
nancy, involvement in criminal activities, use in armed
conflicts, etc. [4].

We can agree with the opinion of Y. G. Lizogub
that this article of the Criminal Code of Ukraine needs
to be improved, because it does not provide a full un-
derstanding of the criminal phenomenon, which is hu-
man trafficking [5].

The question of how to distinguish the illegal ex-
ploitation of a person from the perfectly lawful exploi-
tation of a person (which will necessarily take place if
a person works or provides employment services)
seems fundamental, when, for example, this transfer is
carried out by commercial employment agencies. on a
legal basis.

According to G. P. Zharovskaya, the grounds for
such a distinction should be considered as follows:

1. Legal status of a person, organization carrying
out legal movement, and lack of such status in the case
of trafficking in human beings.

2. Legal agreement with the person who is the sub-
ject of the transfer and the absence of such an agree-
ment in the case of trafficking in human beings.

3. Further legal status of the person in the country
of relocation, lack of such status in the case of traffick-
ing in human beings.

4. The purpose of relocation may be exclusively
legal activities permitted by the laws of Ukraine, and
participation in illegal criminal business, if it is about
human trafficking [3, p. 375].

At the same time, the absence of any sign of legal-
ity seems to give grounds to claim that in this particular
case it is trafficking in human beings.

In Art. 1 of the Law of Ukraine "On Combating
Trafficking in Human Beings" trafficking in human be-
ings is defined as the implementation of an illegal
agreement, the object of which is a person, as well as
recruitment, transfer, concealment, transfer or receipt
of a person committed for exploitation, including sex-
ual , fraud, blackmail, vulnerable human condition or
with the use or threat of violence, using official position
or material or other dependence on another person,
which according to the Criminal Code of Ukraine is a
crime [6].

At the same time, it should be understood that the
use of "forceful" methods of coercion, as well as decep-
tion, fraud, etc., cannot be considered the main sign of
human trafficking.

There are well-known cases where individuals
have agreed to participate in these crimes voluntarily,
when there has been no question of any form of coer-
cion. Therefore, G. P. Zharovskaya amended the defi-
nition given in the law, noting that human trafficking
should be considered any movement of a person for the
purpose of its further exploitation, including sexual, in
order to make a profit by the organizers of such move-
ment, which is carried out both on a voluntary basis and
using fraud, blackmail, vulnerable human condition,
etc. [3, p. 376].

This definition makes it possible to distinguish the
following features of a crime recognized as trafficking
in human beings: compulsory relocation of a person,
the presence of further exploitation, profit of persons
who organized such relocation, and the feature of
means of influencing a person is secondary to the
above.

Analyzing the chosen form of transnational crimi-
nal activity, its "manufacturability” and orderliness
should be recognized, which gives grounds to consider
this crime clearly structured and organized.

G. P. Zharovskaya's research shows that the mech-
anism of human trafficking involves the movement of
victims after the conclusion of illegal agreements or ar-
rangements (or for the purpose of concluding such
agreements) to other countries, where they are ex-
ploited. On the way to the place of exploitation, victims
of trafficking may move through one or more transit re-
gions, where they may be resold, temporarily exploited
or hidden in transit or transshipment facilities.

The channel of human trafficking, in which certain
stages are realized by one criminal group, we will call
a "monochannel”, if there are different criminal organ-
izations in the channel, it should be considered a "pol-
ychannel™.

A typical scheme of organized crime in a single
channel is quite simple:

- the first stage - involvement of victims in the
sphere of human trafficking (recruitment, abduction,
etc.);

- the second stage - the movement (legal or illegal)
of victims to the place of exploitation;

- the third stage is the direct exploitation of victims
of human trafficking [3, p. 376].

The activities of the criminal organizations that
created the channel are more complex and sophisti-
cated. In the structure of the "channel” of human traf-
ficking should be distinguished a number of stages that
successively replace each other:

- the first stage - involvement (recruitment, kid-
napping, etc.) of victims, their transportation and sale
to the criminal organizations specializing in the second
and third stages;

- the second stage - mediation in human traffick-
ing. It provides for the purchase of victims from crimi-
nal groups that specialize in the first stage, and their re-
sale at a higher price to criminal organizations that spe-
cialize in the third stage. This phase is optional and
depends on the organization of the specific channel;

- the third stage - the purchase of victims of traf-
ficking in human beings from criminal organizations
specializing in the first and second stages, and the direct
exploitation of victims.

Depending on the degree of openness of criminal
organizations, a distinction should be made between the
recruitment of persons for trafficking in human beings
in open and secret forms. When trafficking in human
beings in open form in order to find victims, as well as
consumers of their services, various methods of public-
ity advertising are used, when criminal organizations
through the media make appropriate proposals to an in-
definite number of people.
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In order to conceal the criminal nature of activities
in such cases, criminal organizations are forced to use
various methods of covering up criminal activities, us-
ing offices, various interviews, legal selection technol-
ogies, castings, and so on. Public means of finding vic-
tims are typical of such illegal activities as prostitution
and illegal employment.

The covert search for potential victims is carried
out without any advertising, usually in an environment
where information about potential victims can be found
or collected, for example, in databases or files of med-
ical institutions, boarding schools, maternity hospitals,
employment agencies among persons who engaged in
prostitution, vagrancy, job search, etc.

Unspoken means of finding victims are character-
istic of such violent forms of human exploitation as
video production with scenes of real violence and tor-
ture, sexual exploitation in the form of sadomasochism,
removal of organs and tissues, and medical and other
human experiments. In this case, the capture of poten-
tial victims is often carried out in the form of kidnap-
ping, in some cases, the search for victims is carried out
by prior order of criminal organizations-contractors (in-
termediaries or exploiters). Due to the fact that traffick-
ers "involve™ in it only pre-selected persons and, as a
rule, avoid contact with casual acquaintances, the con-
duct of operational and investigative measures is prob-
lematic, which makes the fight against this type of
transnational crime difficult and unpredictable in terms
of obtaining real results, which puts this type of crime
in a number of particularly dangerous transnational
crimes [3, p. 376].

One of the important features of the investigation
of criminal cases of trafficking in human beings is that
the subjects of counteraction can be not only the perpe-
trators, but also the victims themselves. Such opposi-
tion can take the form of various forms of obstruction
of the investigation: from active actions to conceal or
destroy traces of the crime to passive forms such as re-
fusing to file a statement, evading testimony exposing
traffickers, or participating in other investigative ac-
tions-search activities.

The analysis of the preconditions for counterac-
tion by the victim allows us to identify the following
typical reasons that motivate victims of trafficking to
such behavior:

1) unwillingness to disclose information that de-
grades the honor and dignity of the victim, including
the type of activity that he had to engage in the opera-
tion. This is especially true for prostitutes;

2) fear of revenge on the part of traffickers;

3) submission to one's destiny, apathy to the sur-
rounding reality;

4) life attitudes that are not compatible with the
idea of cooperation with law enforcement agencies;

5) loyalty to traffickers;

6) the influence of certain psychological factors,
including unwillingness to initiate negative memories
of the experience;

7) the desire to hide from law enforcement agen-
cies committed offenses, including crimes, to the com-
mission of which they were pushed by traffickers. Such

offenses may include illegal crossing of the state bor-
der, use of knowingly forged documents, prostitution,
storage (use) of drugs, violation of migration legislation
of the host country or the established regime of resi-
dence in it [8, p. 104].

Thus, human trafficking and exploitation in the
21st century are in fact a form of slavery, a phenome-
non that our ancestors overcame centuries ago. This
anti-social phenomenon has finally been transformed
into a separate type of highly organized criminal busi-
ness, which today poses a threat to the national security
of all countries of the civilized world.

Currently, the only article that provides for pun-
ishment for criminal offenses - human trafficking - or
other illegal agreement on a person is Article 149 of the
Criminal Code of Ukraine. For the first time, criminal
liability for trafficking in human beings was established
by the Law of Ukraine of March 24, 1998 Ne 210/98 of
the Verkhovna Rada, according to which the Criminal
Code of Ukraine was supplemented by Article 124-1
“Trafficking in Human Beings”. During the years of
this norm, its wording has changed four times, which in
itself creates difficulties in its application in practice [9,
p. 266].

The current anti-trafficking framework in
Ukraine, which consists of national and international
legislation, needs to be supplemented and clarified, alt-
hough it is generally suitable for creating an effective
anti-trafficking mechanism.

According to the national criminal legislation, this
crime, according to h. 1 Art. 149 of the Criminal Code
of Ukraine, is the recruitment, transfer, concealment,
transfer or receipt of a person committed for the pur-
pose of exploitation, using deception, blackmail or vul-
nerability of a person [4].

The qualifying circumstances in the investigated
corpus delicti are trafficking in minors, in relation to
several persons, either repeatedly, or by prior conspir-
acy by a group of persons, or by an official using offi-
cial position, or by a person from whom the victim was
materially or otherwise dependent, or combined with
violence, which is not dangerous to the life or health of
the victim or his relatives, or with the threat of such vi-
olence. Particularly qualifying circumstances are ac-
tions committed against a minor, either by an organized
group, or combined with violence that endangers the
life or health of the victim or his relatives, or with the
threat of such violence, or if they have caused serious
consequences [4].

The legislator in the disposition of Art. 149 of the
Criminal Code of Ukraine, the term "trafficking in hu-
man beings" is used, but the current rules of criminal
law do not contain a clear definition of the term. In ju-
dicial practice and criminal law characterization of hu-
man trafficking, which is carried out by scientists, the
concept of human trafficking is identified with the pur-
chase and sale of man as a commodity.

It is not uncommon for courts to interpret traffick-
ing in human beings as a sale in a civil law context and
in fact apply a civil law analysis of the sale transaction
to these legal relationships, indicating the existence of
essential conditions and obligations that are decisive in
civil law. relations. In practice, during the commission
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of a crime, under Art. 149 of the Criminal Code of
Ukraine, purchase and sale in the classical civil sense
may not take place, but decisive for resolving cases of
trafficking in human beings is the fact of transfer of a
person (or human management), regardless of other ob-
ligations inherent in the transaction of sale, such as
price, availability and form of payment for the transfer
of a person (debt bondage involves payment by work-
ing off).

The legislator considers freedom (will), honor or
dignity of a person to be an object of human trafficking.
Mandatory feature of the crime under Art. 149 of the
Criminal Code of Ukraine, is the subject of a crime.

Mandatory feature of the crime under Art. 149 of
the Criminal Code of Ukraine, is the subject of a crime.
The subject of this crime is a man. Neither a human
corpse nor its organs (tissues) are the subject of this
crime. Therefore, attempts to commit acts under Art.
149 of the Criminal Code of Ukraine, in relation to a
dead person can be qualified only as an attempt to traf-
ficking in human beings (in case the perpetrators are
not aware that the person who is the subject of the
agreement has died). The commission by a woman of
any illegal agreements regarding her unborn child dur-
ing pregnancy does not constitute a completed crime
and can be qualified only as an attempt to trafficking in
human beings [10, p. 20]. The objective side of the
crime is perhaps the most important element of the
crime. By examining the objective side, a conclusion is
made about the content of other elements of the crime,
and any conclusion in a criminal case can be made only
on the material traces that the crime leaves behind in
reality. In law enforcement practice, law enforcement
officers primarily establish the objective side of the
crime [11, p. 116]. This crime can take the following
forms:

1) human trafficking;

2) implementation of another illegal agreement,
the object of which is a person;

3) recruitment;

4) relocation;

5) concealment;

6) transfer;

7) obtaining a person.

Given the public danger of such a crime as human
trafficking (buying and selling), it is sufficient to estab-
lish the fact of an agreement to sell a person under cer-
tain conditions and the fact of transfer of a person (or
management of a person). The current legislation does
not require a mandatory condition for the qualification
of a crime under Art. 149 of the Criminal Code of
Ukraine - the establishment of a one-time transfer (pay-
ment) of funds for human goods, as the sale may be de-
layed payment or criminals may agree to pay for the
sale of a person within a certain time for which the vic-
tim can work part of the money [4] .

Trafficking in human beings, regardless of its
form, can only be committed with direct intent. The
consent of the victim indicates the absence of direct in-
tent to commit trafficking in human beings, and hence
the absence of corpus delicti in general.

Certain difficulties arise when resolving the issue
of participants - the subjects of the crime under Art. 149

of the Criminal Code of Ukraine. The point is that buy-
ing and selling a person is possible only between the
recruiter and the person who will exploit, or there can
be trafficking in human beings and between other enti-
ties, because in many cases the courts are faced with the
fact that there was no buyer in criminal offenses [ 4].

In this case, when the recruiter in the future carries
out the exploitation of the victim, criminal liability is
not excluded and must occur under Art. 149 of the
Criminal Code of Ukraine for recruitment, transfer,
transfer, concealment, receipt of a person, committed
for the purpose of exploitation, using one of the meth-
ods of influence [4].

The main problems in preventing and detecting
this type of crime are that not all victims can or want to
seek protection of their rights. Many victims simply do
not know where to turn for help. Very often the obstacle
is the fact that law enforcement agencies of foreign
countries refuse to cooperate with law enforcement
agencies of Ukraine.

The real numbers of victims of the slave trade are
an order of magnitude higher than those provided by
international organizations. The fight against human
trafficking in Ukraine, as well as around the world, re-
quires the cooperation of states in this area, improving
the legal framework, developing the capacity of the
criminal justice system in Ukraine, including the po-
lice, investigators, prosecutors and the judiciary. It is
also necessary for the state to fight against such social
phenomena as poverty and ignorance. The state should
provide social protection, psychological and financial
assistance to victims, as well as provide jobs for the
country's population.

The most effective way to prevent human traffick-
ing is for governments to create broad streams of legal
and legal migration. Involving most migrants in the use
of official channels will help governments to more ac-
curately identify, isolate and stop the use of illegal
methods. In addition, legal migration flows can have
positive consequences for society as a whole.

Thus, the norm of Art. 149 of the Criminal Code
of Ukraine needs to be improved, as it does not provide
a full understanding of the criminal phenomenon - hu-
man trafficking. The draft Law Ne 5134 “On Amend-
ments to the Criminal Code of Ukraine to Strengthen
Criminal Liability for Trafficking in Human Beings”
was developed [2]. Draft Law Ne 5134 provides:

- strengthening of criminal liability for trafficking
in human beings in Article 149 of the Criminal Code of
Ukraine: increase of the minimum term of imprison-
ment in Part 2 of Art. 149 to six years;

- liability for recruiting, transferring, concealing,
transferring or receiving a person, regardless of the per-
son's consent to exploitation, if coercion, abduction, de-
ception, blackmail, material or other dependence of the
victim, his vulnerable condition or bribery of a third
party controls the victim to obtain consent for its oper-
ation;

- inclusion in Art. 149 of the Criminal code of
Ukraine of such form of criminal act, as "implementa-
tion of other illegal agreement which object is the per-
son". These are actions aimed at the transfer or receipt
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of a person without the purpose of its exploitation: do-
nation, lease, free use, transfer of a person to repay the
debt, in particular - the sale of a newborn child.

Adoption of the relevant law will strengthen crim-
inal liability for human trafficking and bring the Crim-
inal Code of Ukraine in line with international law.

Thus, human trafficking is an unacceptable social
phenomenon that must be resolutely opposed. Counter-
ing this phenomenon requires the development of ef-
fective methods at both national and international lev-
els. Therefore, it is necessary to carry out a more thor-
ough implementation of the norms of international law
into the legislation of Ukraine, including the implemen-
tation of the norms of international conventions on this
issue. This will allow more rational application of cur-
rent legislation to combat people. In view of the above,
it becomes clear that Ukraine has a wide range of prob-
lems related to combating and preventing trafficking in
human beings or other illegal agreements on human be-
ings, starting with the detection of such an illegal act.
The legal framework formed in Ukraine to combat this
type of transnational crime needs to be further im-
proved in accordance with international requirements
and standards for ensuring the rights of every person
and monitoring the implementation of legislation on
their protection.
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B cmamuve asmop aKkyeHmupyem 6HuUMaHue Ha OCHOBHUX AdCneKmax, Kacarowuxcs npaeoeozl npe3ymnyuu Kaxk
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Abstract

In the article, the author focuses on the main aspects of the legal presumption as a specific legal form. The
author reveals a topical issue and proves that legal presumptions are considered specific legal forms both in
Ukraine and in other countries. This is manifested in the fact that the legislation does not clearly regulate the
place of legal presumption in the process of regulating public relations.
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Etanu ¢opmyBaHHS Ta OOYZOBH MPaBOBOI JAep-
JKaBM 1 TPOMaJITHCEKOTO CYCITUIBCTBA IPYHTYIOThCS Ha
pedopMyBaHHI Ta YIOCKOHAJICHHI 3aKOHOIaBCTBA. el
nporec NoTpedye HAyKOBOTO TOCITIHKEHHS 3MICTy THX
NPaBOBUX KaTeropii, sKi € OJHUM 13 HalBaXKIIMBILINX
€JIEMEHTIB y CHCTEMi IPaBOBOro peryioBaHHsi. Came
JI0 IMX KPUTEPiiB MOXKHA BIJIHECTH IIPABOBI NPE3yMII-
i,

CaMe MOXOKEeHHS TEPMiHa «IPE3YMIITis» BKa3ye
Ha CTapoJIaBHICTb IIbOTO BUCJIOBY IOPHINYHOI TEXHIKH.
BaraTo BueHNX Ha3WBaIOTh MPEIYMITIIIO «PO3POOKOI0»
pUMCBKHX FOpHUCTiB. OIHAK TaKWH MiAXiT € MOMUIKO-
BUM: PHUMCBHKI IOPHCTH HE JaBAJIM Hi BU3HAYCHHS, Hi
kinacudikanii npesymmii [4, c. 74]. IIpote, moHATTS
npe3ymimii 3ycrpivaetecs B Jurecrax HOcruniaHa,
npuaoMy npuoiIn3HO B 30 KOHTEKCTaxX, a TaKOX B 1H-
CTUTYLIsIX ["as1, 10 rOBOPHTH MPO iICHYBaHHS MPE3yMII-
11 SIK TaKO1 B JaBHLOPUMCHKOMY IIPaBi.

3HAYHOTO PO3BHUTKY TMOHITIHHOTO CHPHAHSATTS
npe3ymmiii moBoauThesi Ha CepenmuboBiudst. Cepen-
HBOBIYHI IOPUCTH, HA TICTaB1 BUIIE3a3HAYCHHUX I1aM -
SITOK PHMCBKOTO IIpaBa, CTBOPIOIOTH KiacH]ikallito

NpaBoOBOI Mpe3yMIILii, po30uBarouH iX Ha 3 KaTeropii:
CIIPOCTOBaHA Ha 3aKOHHHMX ITiJICTaBax MPe3yMIILis, 3a-
KOHHA He3alepeyHa Npe3yMILis, (GpakTHIHa Ipe3yMmIr-
mis. Kimacugikariro 10 He MOXHa BH3HATH IPaBUIIb-
HOI0, 00 BOHA 3MIlIly€ O3HAKH, 32 SKUMH IMPE3yMIIIil
KIacu(iKyIOThCS: CIPOIISHI Ta 3aKOHOJaBYe 3aKpiI-
JIeHi.

HesBakarouun Ha pi3Hi HEIOCKOHAIOCTI 3aKOHO1a-
BYOI TEXHIKH Pi3HHUX YaciB i 3MiHU B IPAaBOBHUX KOHIIE-
MIIisSX, ICHYIOTh 1 B HAIl Yac Mpe3yMIIii, MpoHeceHa
JIIOJICTBOM Kpi3hb CTONITTS. Taka, HampuKIaa, BimoMma
Oynb-KOMY, HaBiTh CAMOMY IOPHIMYHO HEOCBIqUEHIH,
JIIOJIMHI TIpe3yMIILisi HeBHHYyBarocTi. BoHa, 10 peui,
BUKJIMKAE YUMAJIO JTUCKYCIH B IOpUAMYHOMY CBITI: Oi-
JIBIIICT OOBHHYBAaYEHHUX B KPUMIHAIBHUX 3JI0YMHAX €
BUHHHUMH, TOMY HEBUHYBATICTh € B I[bOMY 3Ha4y€HHI
CKOpillle BUHATKOM, HIJK TPaBUJIOM, a II€ BXKE NOPYIIYE
OJIVH 13 KJIFOYOBHX O3HAK MPE3YMIILi - BUCOKY HMOBI-
PHICTb.

OcoOMBO i Bi3HAYUTH TIPEICTABICHHS 3a-
KOHHOCTI TPUBAIKX BiTHOCHH 200 cTaHiB. Tak, B puM-
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ChKOMY MPUBATHOMY TIPaBi iCHYBaB iHCTUTYT «BiKOTIO-
MHOTO 4acy», IpH SIKOMY 3aKOHHAM BU3HABAIOCS iCHY-
I0YMH CTaH, KOJIM MBI JIIOJM HE IIPUTralyBaJId 1HIIOTO
[3, c. 89]. B Anrmii i Tenep icHye npe3yMIILIis cTapo/ia-
BHOCTI 3BHYal0, IO Iepeadadae 0 3BHYAI0, SKIIO
Oyne noBeneHo, 1o BiH icHyBaB 10 1189 poky, neskux
)K€ BUINAIKaX JOCTATHHO IMOCWIAHHA Ha 3BH4Yail [4,
¢.29]. Takwuii craH MOXHa, Ma0yTh, BBAYKATH THIIOBUM
JUTSL aHTIIIHACHKOI IIPaBOBOI CUCTEMH, BPaXOBYIOUH, II0
B MEXax ii TifOTh aKTH, IPUHHATI AECATKH, a IHOII i CO-
THi pOKiB TOMY.

Ciizx TakoXX pO3TIHYTH 3MiHH, IO BiZOYBarOTHCS
3 KOHKPETHUMH Ipe3yMITis B yaci. Lle MoxxHa 3poourtn
Ha TPHUKJIaAI MPe3yMILii MPOBHHU B 3aKOHOAABCTBI
Opamnriii. CioyaTky 3aKOHOABEIb 3 11 TOTOMOT0I0 Ha-
MaraBcsl MOJIETIIUTH TATap JOBEAEHHS Ul HOTepIi-
JIMX, TOMY Pe3IOMYBaTH SK BHHA 0cOOH, 3 SIKOT 1moTep-
OiMiA Mir BuMaraTs Biamkoaysanus. Y XIX cromitTi
ICHYBaJIM: PE3yMIILIis NPOBHHH OaThKa 3a 30MTOK, Ha-
HECEHMH IisIMM TUTHHH, 11O MPOKHBAE PA3OM i3 HUM;
MIPOBUHH MaicTpa abo BUHTEI, SIKIIO 30UTOK OyII0 3a-
BJAHO TiaMaiicTpoM abo y4HeM; MPOBHUHHU poOoTOnIA-
BIIS, KOJHM 30MTOK 3aMOJISTHO CITY>KOOBIIIM NP BHUKO-
HaHHI 000B'3KiB; IIPOBHHM TOCHOAAPS TBAPHHU; IPO-
BUHHU BJAacHWKa OymiBmi [5, c. 47]. 3 mimuHOM Hacy
BiIOyBaNuCsl 3MIHM: NPE3YMIILisl MPOBHHH BYUTEIS
NpY 3arOMisSHHI IIKOAW y4yHeM Oylia ckacoBaHa, Ipe-
3YMIILISI TPOBHHU TOCIIOAAPSl TBAPUHM 1 MPE3yMIIIis
BUHHU poOoToaBlst Oyu 3MiHeHi. Lle roBoputs npo Te,
M0 TPE3YMITIIT BCE 5K YACTIIIE 3MIHIOIOTHCS IMiJ] BILIH-
BOM TIPOTPECY, PO3BUTKY CYCIUILHUX BiIHOCHH. 3Mi-
HIOIOTBCS €MOXW, BITHOCHHH B CYCIIUIBCTBI - 3MiHIO-
IOTBCS 1 3aKOHH, IO PETYIOIOTH IIi BiTHOCHHH.

CporomiHi TIpaBOBI MPE3yMIIIIiT BBAXKAIOTHCS CIIe-
IUQITHIME TpaBOBUMH PopMaMu K B YKpaiHi, Tak i
OaraThox IHMKX KpaiHax cBiTy. Lle mposBIATBCS B
TOMY, IIO B 3aKOHOJIABCTBI HEMAE YiTKOT MO3MLIT 3 IIPH-
BOJIy TOT0, sIK€ MiCIle BOHU 3aiiMaloTh B POLIEC] pery-
JIFOBAHHSI CYCIIJIBHUX BiTHOCHH.

[IpaBoBa mpe3ymiLisi — 1€ BCTAHOBJICHE OPHUIH-
yHe abo MMpaBoBE NPHIYLICHHS, 3TIHO 3 SKUM JIOCIi-
JUKyBaHi (pakTH BBAXKAIOTHCS HE BCTAHOBJICHUMH 1 IijI-
JSTafoTh CHPOCTYBaHHIO, 3a JOIOMOTOI0 BHKOpHC-
TaHHS JIOKa3iB abo € HeCmpoCTOBHHUMH. To0TO
MIPE3YMIILIA J03BOJISIE HAM 3POOHTH JIUIIE BipOTiTHUI
BHCHOBOK ITpO iCHYBaHHS NEeBHUX (pakTiB 41 00CTaBHH,
1110 MalOTh OYTH B IOJAJLIIOMY J0BeJIeHI. B neBHOMY
IpolLeci BOHA CIPSMOBYE Ha MOIITYK 00CTaBHH 4H (hak-
TiB, ICHYBaHHS SIKMX € HAWOUIBII BIpOTiAHUM B iCHYIO-
YMX YMOBaXx, alie He JO3BOJISIE HAM POOMTH BUCHOBKH
npo i 6e3CyMHIBHY HasIBHICTb.

Jlist Toro, abu cTaTy MPaBOBOIO, MPE3YMIIILiST Ma€e
OyTH Ba)XJTMBOIO, 3HAYYIIO0, I[IHHOKO I OiTBIIOCTI
wieHiB couiymy. CTBOpIOBaTH IIPaBOBiI MPe3yMITIii
YIIOBHOBa&XXCHI IPEJCTAaBHUKHM 3aKOHOAABYOI TUIKK
BJIaJIM, SIKi pO3POOJISIOTH 1 3aTBEPXKYIOTh 3aKOHOIaBY1
aKTH, Ta CY/OBOI, SIKi y3arajbHIOIOTh CY/IOBY Mpak-
THKY, 0a3yl0UHCh Ha KOHKPETHUX CIIOpax.

[TpaBoBa npe3ymmuis aie B ycix cdepax JIIOACk-
KOTO KHTTs. BOHA MOMmMMpIOe CBiil BIUTUB HE JIUIIE Ha
cthepu iHTEpECiB IOIUHY, HAMPUKIA, KYJIbTYPHY, ITi-
3HaBAJIbHY, TOIIIO, a i Ha 11 BITHOCUHM 3 1HIIUMU 1HH-
BilaMH B CYCHUIbCTBI. Baxnmmum uis 3miACHEHHS

LOTO MiSHHA IMIATPYHTSAM BHCTYNAIOTh 3aBAAHHSA Ta
OCHOBHI (D)YHKITiT TIPE3yMITITiH.

[onsaTTss «QyHKUI» € JOCHTh OOLIMPHUM Ta
BKJIIOUa€ B ce0e JeKiTbKa eJIeMEHTIB, OJHUM 3 SIKHX €
3aBJaHHs. 3aBJaHHS Npe3yMIuii moisrae B 3aco0ax
JOCSITHEHHSI Ti€l MeTH, SIKy CTaBHTh IIepe o000 10C-
JIKyBaHa npe3yMIis. Buxoastuu 3 1boro, Mo>kHa BH-
3HAYUTH 1 T OCHOBHY (YHKIIIIO — II0/I0JIaHHS Oy 1b-SIKOT
HEBU3HAYEHOCTI B IPABOBITHOCHHAX.

OpHielo 3 HaWBaXIUBIMNX (QYHKIIH TpaBOBOI
MPEe3yMIIii € po3MOIil Hag3BUYaWHOCTI TOBEICHHS,
HaTIpUKJIa, 000B’SI30K TOBEIECHHS JOKa3iB CTOPOHAMH
cynoBoro mporecy. CaMe 3a ITOIOMOTOI0 MPe3yMITIii
BU3HAYA€ThCA, SIKI (PaKTH IMOBHHEH JOKa3yBaTH IO3M-
Bay, a sKi Bianosigay. [Ipore nesiki BYCHI BBaXKaroTh,
10 TSrap JOBEAEHHs He Mae OyTH MOKJIaJIeHUH Ha CTO-
poHy, Ha Oomi sikoi BcTaHOBieHa mpesymmis. Llei
000B’s30K Ma€ OyTH MOKJIAJACHUH JINIIIC Ha Ti OTIOHEHTA.

ImnepaTuBHa ¢yHKIIS 3a0e3nedye 00OB’I3KOBE
3aCTOCYBAaHHS MPE3YMIIIIi B CYy[i, SIKIIO BOHA 3aKpiIl-
JIeHa B HOPMaTHBHO-TIPaBOBUX aKTax.

OxkpiM iMIIepaTHBHOI, MPE3yMIIii BHKOHYIOTH
OXOPOHHY (PYHKIIIO, IIO J03BOJISIE PO3MIIAAATH IX SIK
CTOCi0 BIUIMBY Ha BiTHOCHHH Y CYCIIUIIBCTBi, 3 METOIO
iX YyHOpAOKYBaHHS Ta OXOPOHH. 3arajioM KOXHa IIpe-
3YMIILSI CTBOPIOETHCS 33151 3aXUCTY MpaB, CBOOO Ta
IHTEpECiB JIFOIMHH, B YOMY i MOJISITaE peaisallis JaHo1
G yHKIIT.

ChOrofiHi TOCHIJTHUKHA BHOKPEMIIOIOThH JEKUIbKa
BU/IiB IIPABOBUX MPE3YMIILIiii.

3aKoHHI Npe3yMIILIT — Ipe3yMILii, 3aKpiIuieHi Ha
3aKOHOJJaBUOMY PiBHI. Ix cmin PO3pI3HATH Bif Mim3a-
KOHHHX MIPE3YMIIIIiH, sIKi MiCTAThCA B IiJ3aKOHHUX HO-
PMaTHUBHO-TIPAaBOBUX aKTaX, HANpPUKIAA, pPO3MOpPS-
mkeHHs KabGimery MiHicTpiB Ykpainu, po3mopsi-
mxeHHs [IpesnnentTa, Tomo.

CyIOBUMH MPE3yMIIISIMA Ha3UBalOTh IPHITY-
IIEHHS, 10 BCTAaHOBIIIOIOTHCS B PE3yNbTaTi TIyMa-
YeHHsI CyJJOBUMU OpraHaMH HOPM TIpaBa.

Takox BUIUIAIOTH JOTOBIPHI mpe3ymmuii, mnpe-
3YMIILIT, 3aKpilUIeHi B MIDKHAPOJHO-TIPABOBUX aKTax
TOLIO.

B ykpaiHCbKOMY 3aKOHOJaBCTBI MPABOBI ITPE3yM-
mii KI1acuikyroThcs Ha JEKiTbKa BUJIB. 3aralbHO-
MIPaBOBI MPE3yMITIIi 3aKPiIUIeHI B HOPMaTHBHO-TIPABO-
BuX akTax Ta KoHCTHTYLIT i TOMY CTOCYIOTECS O1IbIIO-
CTi, a B ISSIKMX BHIAJKaX, BCIX raimy3ei npasa. J[o HuX
BIZTHOCSATBCS IPE3YMIILISI 3HAHHS 3aKOHIB, HEBUHYBa-
TOCTI TOIIIO.

lamy3eBi mpe3ymmmii Iif0Th B MeKaxX OJHie€l ra-
my3i mpaBa. []o HIX MO)KHA BiIHECTH, HAIIPUKJIIA, TIpe-
3YMITII}0 BUKOHAHHSI 3000B’I3aHHS, HAPUKJIA], [IUBi-
JIbHE TIPaBo.

MikramyseBi NMpe3yMIIii Jil0Tb B MeXax OJHO-
YaCHO KUIBKOX CXOXKHMX Tally3sX IpaBa, HaIpHUKIAJ,
TIPE3yMIILIisl BUHH, [II0 MOKE 3aCTOCOBYBATHCH 5K B I'0-
CII0/IapCHKOMY, TaK 1 HUBUIBHOMY IIpaBi.

Otxe, npe3yMIIii 3HAXOAATh MINPOKE 3aCTOCY-
BaHHA y cdepi mpasa. Bapro 3ayBaxunTH, 1110 yKpaiH-
CbKE 3aKOHOJABCTBO HE Ja€ YITKOTO BH3HAYCHHS IIO-
HATTS «IPE3YMIIIIST» Ta HE PETYIIIOE€ 0COOIMBOCTI iX 3a-
crocyBaHHs. He3Bakaroun Ha Iie, BITYU3HIHA IIPaBOBa
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CHUCTeMa MICTUTh 3HAYHY KiJIbKiCTh O0OB’S3KOBHUX JIO
BUKOPHCTAHHS IPABOBUX MPE3YMIIIIIH.

Ie € omHUM i3 HaHBAKIUBIIIUX MUTAHb BIOCKO-
HAJICHHSI YKPaiHChKOTO 3aKOHOJABCTBA. 3apajd YHUK-
HCHHS HEMOPO3YMiHb Ta HEMPABHILHOIO BUKOPHUC-
TaHHS NPaBOBUX MPE3YMIILIH TOTPiIOHO AETaIBHO PO3-
pOOUTH TpoOIleC Ta METOAM iX PErYJIIOBaHHS, MpPHU
[bOMY 3a0€3ICUUBIIN OJHOMAHITHUMA, €TAHUHA TTiIXiT
J10 1X 3aCTOCYBaHHSI.
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PUBLICLY AVAILABLE THINGS IN CIVIL TRAFFIC

Abstract

The article specifies the content of the term 'publicly accessible things'. The differences between publicly
accessible things and ownerless things are revealed. The peculiarities of acquiring the right of ownership of pub-
licly accessible things are noted.

Annomauyus

B cmamuve KOHKpemu3upoeaHo coaepofcanue mepmuna ((06W€000myngl€ sewur. Buisisnenvt omauuus 06-
wedocmynnuix geujell om becxo3sunvlx gewel. Ommeuenvl 0cobenHoCmu npuobpemenss npasa co6CMBEEHHOCMU
Ha 0bwedocmynmvie ey

Keywords: publicly available things, ownerless things, acquisition of ownership of publicly available things.
Knrouegvie cnosa: obwedocmynnule gewu, becxossiinvle gewu, npuobpemenue npasa coOCmMEeHHOCMu Ha

obujedocmynHule ey

B c1.221 TK P® onpeneneHs! ycnoBus oOparie-
HUS 00MICOCTYITHBIX BEIleH B COOCTBEHHOCTb, OTHAKO
3aKOHOJATEILHOTO 3aKpeIUICHUs] COJEp)KaHUs Tep-
MHHA «OOIIEeNOCTYNHbIE Bemu» He uMmeercsl. J{is
OTIpEJICIICHUS TOPSIIKA YIaCTHsl TAKUX BEIICH B TPa-
JTAHCKOM 000poTe, HEO0OXOIUMO YTOYHHTH, KaKWe

BEIIM U B KAKHX CIYYasX MOTYT OTHOCHUTHCS K oOIIe-
JIOCTYIHBIM.

Vcxons U3 TeKCH4ecKoTo 3HAYCHHUS CII0BOCOYETA-
HUS «OOIIEIOCTYITHBIE BEIIM» MOXHO CIENIaTh BEIBOJ
0 TOM, YTO TaKWe BN KaK OOBEKTH TPAKTAHCKHUX
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MpaB W3HAYAJILHO HE HAXOMATCS B YbeH-THOO COO-
CTBEHHOCTH, TaK KaK OHHU JJOCTYIHBI JUIsl OJIb30BAHUS
mroboro nmna. OnHako cr.221 'K P® yrounser, urto
oOpareHre B COOCTBEHHOCTh TaKHX BEIIeH BO3MOXKHO
TOJIBKO B COOTBETCTBUH C 3aKOHOM WJIM pa3pelieHHeM
oT coOctBeHHnKa. OJHAKO 3aKOH B JAHHOM Cilydae
npesycMaTpuBaeT He Mepexoj MpaBa COOCTBEHHOCTH
Ha Belllb, a PHOOpeTeHne npaBa COOCTBEHHOCTH Ha
Hee. [l MOHMMAaHMS 3TOW HOPMBI HEOOXOAMMO pac-
CMOTPETH, KAKHE BEILIH OTHOCSTCS K OOIIEOCTYITHBIM.
3aKOHOATENb IPUUHUCIIIET K HUM STOABL, PBIOY U ApY-
rie OMONOTHYECKHEe Pecypchl, a Takke Apyrue olre-
JOCTYIHBIE BEIH, B TOM YHCIE KUBOTHBIX. Heobxo-
JIIMO OTMETHUTb, YTO 00S3aTEIbHBIM YCIOBUEM IIPHOO-
peTeHHsi IpaBa COOCTBEHHOCTHM Ha TaKuWe BEIIX
ABJsieTCS (PaKTHYECKHU 3aTpadeHHbIE JTULOM YCHIIHS 10
ero JoObrue u (wnm) mnpuoOperenuro. Hampumep,
9TOOBI MPHOOpPECTH B COOCTBEHHOCThH SITOJBI HJIH
rpuOBI, HEOOXOANMO 3aTPATUTh ONpeNesieHHbIE PHU3N-
YeCKHe YCHIIHUA 10 uX coopy.

ITpaBo cobcTBEeHHOCTH Ha yKa3aHHbBIE OMOIOTHYe-
CKHE pEecypcChl, OOLIEOCTYIHbIE BEIIN M JKUBOTHBIC
nproOpeTaroTcsl TpaKIaHHHOM B MOMEHT cOopa (Io-
OBIYM) yKa3aHHBIX OOBCKTOB TpakIaHCKHUX IpaB. B
JanbHEHIIeM JaHHas Belllb yIacTBYET B IPaskAaHCKOM
000poTe COOTBETCTBEHHO €€ KaTeropuu 0e3 KaKux-
60 OrpaHUYCHH.

OTMeTuM TakXke, YTO OOLICJOCTYIHBIC BELIH
HEOOXO0JUMO OTJIMYATL OT OECXO3SAHHEBIX BEIIEH, IT0-
CKOJIBKY B cooTBeTcTBUH ¢ 1.1 ¢T.225 'K P® 6ecxo-
3HOM SBJISETCA BElllb, XO35MH KOTOPOW HEU3BECTEH,
100 OT 1paBa COOCTBEHHOCTH HAa KOTOPYIO XO35IMH OT-
kazasicsi. O0IetocTymHas Bemib cama 110 cede He HaXo-
JUTCSI 1 HE HAXOAWIIACh HU B b€l COOCTBEHHOCTH, B

UDK: 342.2

OTIIMYHME OT OECXO3SIWHBIX BeIIeH, KOTOphIE MOTJIH
UMETh COOCTBEHHHUKA paHee.

Heo6xoauMo y4uTBIBaTh, YTO OOIIEIOCTYITHBIC
BEIIIM MOTYT NMpHOOpETaThCs B Cllydae, eciiu cOop Ouo-
JIOTHYECKUX PECYPCOB KOHKPETHOTO BU/IA HE 3arpelieH
Ha OMpENeNICHHON TePPUTOPUH WITH KE B ONMPEACIICH-
HBII TIEPHOJ, a TaKXKe 3aMpeIleHO NPUMEHEHNUE HEKO-
TOPBIX OpyAHWil mpu cOope W AOOBIYE TAKHX BEIICH.
Hampumep, 3ampeiena crpensba U3 Opyxus B Hace-
JICHHBIX ITYHKTaX, CJICIOBATENILHO, 3alIpeIlieHa U 0X0Ta
U3 CTPENKOBOTO OPYXKHS®, a TakKe BBUIOB PHIOBI BO
BpEMsI M B MECTaxX HepecTa, a TAKKe C HCII0JIb30BaHUEM
3anpeneHHbIX opyauii mopa’,
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THE POSSIBILITIES OF IMPLEMENTATION OF ARTIFICIAL INTELLIGENCE IN THE WORK
OF THE CONSTITUTIONAL COURT OF THE RUSSIAN FEDERATION

Abstract.

This article will include the possibilities of using Al in the work of the Constitutional Court. The relevance of
the topic is attributable to the active development of the discussion of introducing Al in legal work nowadays,
including indeed the question of when it is possible. The work aims to study the Constitutional Court operation
principles and identify the aspects Al can be successfully implemented in. In the paper, the methods of comparing
analysis, synthesis, etc., were used. As a result of the investigation, the undeniable role of the Constitutional Court
judge and possible aspects of the Al operation were determined. Perspectively, the future expansion and detailed
development of the topic might help enhance the work of the Constitutional Court of the Russian Federation that
is likely to approximate society to law and order. Moreover, the paper itself can be an illustrative example of the
successful experience of the implementation of Al in the work of the highest court institution for the foreign coun-
terparts.
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activity.

Firstly, it is crucial to mention that the integration
of digital technologies has already been started. Owing
to this, today, we have a wide range of electronic sys-
tems of legal data; chat-bots enabled to answer basic
legal questions; systems of automated organisation of
the contracts, conventions, etc. - namely, the technolo-
gies that displace the repeating motions and actions of
the attorneys. Nevertheless, technological integration
in the legal system is nothing like digital integration in
the engineering sciences, where most of the activities
are algorithmic and can be displaced at any time. Talk-
ing about more complicated and multitasking actions,
professor I.N. Glebov claims that the accuracy of Al
actions directly depends on the quality of program-
ming. Thus, a machine cannot make a mistake, but a
human being, who wrongly programmed the engine to
the incorrect algorithm - can. Therefore, in
I.N.Glebov's opinion, the judge's work can be replaced
by the unprejudiced robot shorn of human sins but with
accurate programming. However, if the advanced robot
can replace the work of a magisterial judge, replacing
the judge of the Constitutional Court remains unclear.

In his/her work, the judge relies not only on the
constitutional norms but also on the legal conscience
and understanding of the legal principles. In order to
identify how to interpret the proposition of law, how
exactly laws should operate, according to the article 15
of the Russian Constitution itself, it is not enough to
compare and collate.

Though it may look like some of the legislative
acts obviously do not coincide with norms and rules set
by the Constitution that any well-programmed robot
could detect as violations, it is not that simple. Consider
as an example the case of the revision of the Constitu-
tional clauses of the second's part paragraph of the first
article of the 446 of Civil procedural Code of Russian
Federation and the para 3 from the article 213.25 of the
Federal law "About Bankruptcy" in conjunction with
the citizen's claim of I.I. Revkov.

Despite the fact that the Court indeed has deter-
mined the impossibility of the only habitable shelter ex-
emption, what probably the Al could cope with as well,
the Court also foresaw chances of malpractice of par-
ticular law: wealthy people, who are not willing to re-
pay the debt, could register their high-priced houses
and apartments as the only habitable shelter they have,
protecting their property and the wealth embodied in
the estate. Therefore, the Court determined specified
parameters according to which it will be possible to
identify whether a person actually needs the protection
of this constitutional right. Doubtfully, artificial intelli-
gence could envisage this case. Still, considering the
decision is the most direct and obvious, it could not be
programmed for the robot. It becomes clear that the
purposes of the Constitutional Court's judgments are
also creative. Hence, decisions should be made not only
on the exploration of the controversial to the Constitu-
tion facts, not only on the prognosis of how the consti-

tutional laws are interpreted within the actual legal re-
lations or on social life but also on the subtle sense of
right and law, their essential principles and specifics of
the humans' mentality with, the most important, the aim
to achieve the common rule of law and resolute protec-
tion of the rights and freedoms of the person and citi-
zen. Can artificial intelligence, after all, protect the per-
son's interests? Answering this question, | will provide
the example of Hongkong firm Deep Knowledge Ven-
tures. In May 2014, it made an algorithm called
VITAL, a member of the chief directorate. But unfor-
tunately, the algorithm got one of the humans' depravi-
ties - nepotism and constantly voted for the company's
investment in developing technologies and artificial in-
telligence. In that case, it becomes apparent that it isn't
beneficial for society to replace human with Al, consid-
ering that human in his/her decisions relies not only on
law principles but also on morality and humanity.

At the same time, it is myopic to deny the effec-
tiveness of algorithms in the number of legal scopes,
even within the Constitutional right. Thus, it is quite
possible to use Al to filtrate the requests to the Consti-
tutional Court on the grounds of the 36, 37 and 38 arti-
cles of the Federal Constitutional law from 21.07.1997
N 1-FCL in the redaction from 09.11.2020 "About the
Constitutional Court of the Russian Federation". Here,
Al can facilitate the work of judges and contribute to
the development and simplification of the work of the
Court, filtering inappropriate by their form or content
requests.

To conclude, artificial intelligence cannot replace
the work of the Constitutional Court judge, as Al might
be unpredictable or act not for the good of humanity's
development or, because of the incomprehension of the
humans' nature, make wrong conclusions. At the same
time, it must be acknowledged that Al may be more
successful than the person in repeating algorithmic ac-
tions, matching the alleged variant with the model and
finding the differences. All of the above makes it pos-
sible to conclude that Al can be successfully integrated
into filtering requests.
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THE ACTUAL QUESTION OF DEFINITION OF THE BOUNDARY ON STATE INTERVENTION IN
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Annomauusn

B cmamve asmop yoensem enumarnue axmyaibHoMy 60npocy, KOMOPblil akmyaieH 0Jid ceX CMpaH Mupa u
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Ccmeust HeCAHKYUOHUPOBAHHO20 emeulamenbcmea eocydapcmea 6 JIUYHYIO IHCU3Hb YeNl06eKa A6JIAemcs OaHUM us
gbakmopoe, Komopble e1usliom Ha cosoanue 6e30nacnocmu He MOJIbKO 8 Vkpauﬂe, HO U 60 6cem mupe.

Abstract The author focuses on a topical issue that is relevant for all countries in the world and comes to the
definition of the boundaries of state intervention in a person's private life. The author tries to solve this problem
from a theoretical point of view and focuses on the point of the absence of unauthorized state interference in a
person's personal life, which is one of the factors that affect the creation of security not only in Ukraine, but

throughout the world.
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B ymoBax po30ymoBu IpaBoBOi Jep:KaBH, aKTya-
JIbHUM 3aJIMLIAETHCS TIMTAHHS BU3HAUYEHHS MEXI 1010
BTPYYaHHS J€p>KaBU B IPUBATHE KUTTS JIIOJMHU, TaHE
MUTaHHSA 3aJIMIIAE€THCS MaJIOAOCI/DKEHUM B YCiX Kpai-
Hax Jie iCHy€ pO3BHHEHE JEMOKpPAaTHYHE CYCIIIBCTBO.

IcropruHo ckianocs, 1o JepkaBa Oyia cTBOpeHa
CYCIIJIbCTBOM SIK CHCTEMa, sIKa Ma€ (PyHKIIOHYyBaTH 3a-
JUISL TIOKPAIEHHS )KUTTA CaMOTO CyCIIbCTBA. AJle, B
OKpEeMHUX BUIAJIKaX, JePHKaBa BTPYUAETHCS B IPUBATHE
XKHUTTS JIIOJIMHU. 3a3BUYall 116 pOOUTHCS 33151 BCTAHO-
BIICHHS TPABOTIOPSAKY, CIPaBEIJIMBOCTI Ta 3amo0i-
TaHHIO 3arpo3 Jep KaBHIN MiJIICHOCTI # BCHOMY CyCHi-
JIBCTBY.

Otxe, Ne-10pe MeXaHi3M BTPYYaHHS Ta BHUIIAJKH,
3a SIKMX Jlep’KaBa MOXKE BTPYYaTHCh, YITKO Ma€ pery-
JIFOBATHUChH 3aKOHOM JIEP)KaBH Ta pPO3POOJICHUMH OKpe-
MHUMH IHCTPYKIisIMU. AJie Xk sie-(pakTo, iIHKOJIM Tparuis-
I0ThCSl BHIAQJIKM HECAHKI[IOHOBAHOTO BTPYYaHHS JIep-
JKaBHUX OPraHiB y TPHUBATHE >KUTTS JIIOAWHM 4epe3
Pi3HI IPUYWHM: JIOOIFOBAaHHS iHTEPECIB, MOITHYHE CY-
MEPHULTBO, OTPUMAHHS MOJITUYHUX BU3HAHb, TOIIO.

IcHyIOTB perymnsiTopH, IO KOHTPOIIOIOTH BTPY-
YaHHS AEPKaBH B IPUBATHE JKUTTS MoguHN. CaMe Taki

PEryJIsATOPH Ha MiICTaBl PErySITUBHUX HOPM 1 BU3HA-
YarTh MEXI BTpydaHHs. [lepir 3a BCe 10 HUX MOXKHA
BiTHECTH HOPMH, IO MPHHHATI Ta 3aTBEPKCHI Ha Te-
putopii meBHOi kpainu. Hampuxmax, KoucTturymis,
KpUMIHAJTBHUN KOJEKC, IUBUIBHUIA KOJIEKC, Tomo. B
UX JDKEepeNaX BCTAHOBIICHO MOPSIOK Ta MEXI BTPY-
YaHHS Jep>KaBU B IPUBATHE KUTTS JIFOJJUHH, JIe 3a3Ha-
YEHO YITKHH allTOPUTM Ta MepeadaveHo NMPUYHHU Ta
YMOBHM BTpy4daHHs. Ha mijcTaBi mpaBoBUX HOPM 1 YHH-
HOT'0 3aKOHO/aBCTBA CY/Ii MAlOTh PABO BTPYYATHCh B
MIPUBATHE HUTTS JIOAMHHU UITXOM IPUHHATTS yXBaJIH,
MIPaBOOXOPOHHI OpPraHK MarOTh ITPABO HA OOIIYKH 0CO-
OucToro mMaifHa Ta BUKOPHCTaHHS NpUBATHOI iHYOpMa-
11, TOIIO.

[Tpore, HOpMAaTHBHO-NIPABOBI aKTH, BimoOpaXka-
IOTh W JISUTBHICTh MDKHAPOIHHUX OpraHizamiid. Mexi
BTPYYaHHS JICPXKaBU JIO MPHUBATHOTO JKUTTS JIEOJUHU
3HAYHO 3MEHIIIYETHCS Yepe3 JICTaTi3allii0 TAKUX aKTiB Y
meBHiM gepxkasi. Hampukman, kpaina parudikyBana
KoHBeHI1i0 o 3aXKCT MpaB JIOAWHHA i OCHOBOITOJIOXK-
HUX cB0oOOA. OTXKe, B TAKMX BHUIMAJKaX KpaiHa Mae Jo-
TPUMYBATHChH TIOJIOKEHb BCiX CTaTeH, 30Kpema, CTaTTi
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8, mo mepexbavyae 3acTOCYBaHHS MEXaHI3MY BTpPY-
YaHHS JIEP’KAaBH B TPUBATHE KUTTSI OCOOM ¥ rpoMans-
HHHA Ta JIIOJIUHH JIMIIE 32 HEOOX1HOCTI TOTO B IEMOK-
paTUYHOMY CYCHIIBCTBI.

Cnip 3a3HayuTH, WO BaXKIMBY pPOJIb y MeXax
BTpYyYaHHS JepKaBH B 0COOUCTE )KUTTSI 0COOHU Bifirpae
MOJITHYHUNA PEXUM. [CHYE TpH THIIH PEKHUMIB: IEMOK-
paTUYHUN, aBTOPUTAPHUH 1 TOTaNIITApHUI. 32 BCTAHOB-
JICHHS B JIepyKaBi TOTAIITAPHOTO PEXHUMY, MEXi BTPY-
YaHHSI IepKaBU B IPUBATHE SKUTTS JIFOAWHHI 3HATHO PO-
3IIUPIOIOTECS Y€pe3 TOTATbHUI KOHTPOIb HaJ yciMa
cepaMu KUTTA. SIKII0 NOTITHIHHAN PEXXUM y JeprKaBi
MO>KHa BU3HAUUTHU K aBTOPUTAPHUM, TO IJIsl TAKOT AEP-
JKaBM XapaKTepHe OOME)KEHHs IPaB JIIOJUHU Ta, y I10-
PIBHSIHHI 3 TOTaJiTApHUM, 3MEHIIYETHCS MeXa BTPY-
YyaHHSA 3 OOKY JepkaBH. 32 yMOBOIO BCT@HOBJICHHS Y
JIepKaBl JIEMOKPATUYHOTO PEXUMY MEXI BTPyYaHHS
JICp’KaBY B TIPUBATHE KUTTS JIFOJAUHU YiTKO OKPECIICHI
Ta 3aCTOCOBYIOTKLCS JIMIIE B BUITAAKY HEOOXiTHOCTI 1151
30epeXeHHS IUBITII30BAHOTO CYCIILCTBA a00 JAeprkaB-
HOTO YCTPOIO.

HanzBrudaitHO BaXKIIMBUM YMHHHUKOM, IO BIIMBAE
Ha MEXi BTpYYaHHS AEp>KaBH B IIPUBATHE JKUTTS JIO-
IVHU € BEPXOBEHCTBO IpaBa Ta HOTO IOTPHMAaHHS.
AKe BaXJIMBHM € HE JIMIIE BCTAHOBJICHHS 3aKOHOM
ANTOPUTMY, a 1 HOoro (pakTHYHE BHUKOHAHHS. SIKIIO B
KpaiHi He JAiATHME BEPXOBEHCTBO IIpaBa, TO 3aKOHHI
MEXI BTpy4aHHsI MOXKYTh OyTH Oe3mexHuMu. Harpu-
Kian, ocobnuBy yBary Bapto mpuaimuta €CIIIL, e
PoJIb I1i€l opraHi3allii 4acTo MepeoIiHIITh Yepes Ie-
BHI CTEPEOTHIIH, 110 CKIAIKCS. 3a BUITAIKY, KOJIH JTFO-
nuHa 3BepTanack Ao €CIUI Ta noBonuna nopyumeHHs
npaBa I0JI0 BTPYYAHHS B NMPUBATHE XHUTTS JIIOIUHU (
Cmpasa barieBa mpotu Ykpaian). O0myk y KBapTHupi
3asBHUKA OYB NPOBEICHNH i3 TIOPYIICHHSIM MEX BTPY-
YaHHS JIep)KaBU B IPUBATHE XKUTTS JIIOMHU: OyIIH 110-
HIKOJIKEHI JIBEPI KBAPTHPH Ta 3 MiCLIsl TPOBEJICHHS 00-
HIYKY 3HMKJIM pedi, He 3a3HaYeHi B MepesiKy BHIIyue-
HUX pEUEeH.

Y KOHTEKCTI MEX BTpY4YaHHS JIep>KaBu B IPHBa-
THE KUTTA Jroauan €CIIJI BUKOHYE (DYHKIIIIO HArJIs-
Java 3a forpuMaHHsaM KoHBeHIIiT po 3aXUCT Mpas JIro-
JTUHH 1 OCHOBOIONOXKHIX cBoboa. €CIIJI mae mpaso
NPUHHATH PIIEHHS Ha KOPHCThH [103WBaYa Ta IpH3HA-
YUTH BiAIIKOAYBaHHS MOPAIBHOI IIKOJH, K€ Ma€ BH-
KOHaTH JiepkaBa. [IpoTe, Ha TyMKy aBTOpa, BUXOBHA Ta
HarsaoBa (QYHKIIT HE 3MIHIOIOTH B OCTaTOYHOMY BH-
HaJKy MeXi BTpy4YaHHs JAep>kKaBH Ta HE MOXKYTh JJOCKO-
HaJIo BIUJIMBATH Ha iX yCTaHOBJIEHHS. Perynsaropom Ta-
KOX BHCTYNAIOTh PEXUMH (YHKI[IOHYBaHHS €JHHOT
JIep>KaBHOT CUCTEMH [IUBIJIBHOTO 3aXHUCTY.

CyTTEBUM pETYJIATOPOM MEX BTPYYaHHS Jep-
’KaBU B TIPUBATHE JXUTTS JIFOJWHHA B OKPEMHX KpaiHax
CBITY, MOXKHa BBa)XaTH i MoJiTHIHY 60poThOy. [Ipo 1e
Ba)XKO TOBOPUTH 3 TOUKY 30pY 3aKOHY, 00 urcesbHa Ki-
JBKICTh KpaiH He mependavyaloTh NpaBIIsTdol 1e0JIoTil,
HaJal0Th MPABO Ha OCKap KEHHS B CYyJIi PillleHb, IPaBO
Ha iH(QOpMalio, TOmo. Aje BaKIUBUM (aKTOPOM €
camMe CripsMyBaHHS 3aKOHIB Jie-(pakTo Ha PO3BUTOK Cy-
CIIIBCTBA, IO 1 Iepedayac BEpXOBEHCTBO TpaBa.

SIk BHCHOBOK, aBTOp 3a3Hauae, IO IpobIeMa
BTPYYaHHS JI€pXKaBU B MPUBATHE JKUTTS JIIOAWHY € Ba-

JKJIMBOIO JJISL CBITY 3711 PO3BUTKY JEMOKpATii Ta je-
MOKpPaTHYHOT'O CYCHiNbCTBA. MOXKHAa CTBEpIKyBAaTH,
IO BiZICYTHICTh HECAHKI[IOHOBAHOTO BTPYYaHHS JAep-
’KaBHU B IPUBATHE XUTTS JIIOAWHY € OTHUM 13 (haKTOpiB,
110 BIUIMBAIOTh Ha BCTAHOBJICHHSI CBITOBOI Oe3neku. B
CBOIO 4Yepry, 3aJIMIIAEThCS IMPOOIEMOI0 B 0araTtbox
KpaiHaxX CBITy IIOJ0 rapaHTyBaHHs Ta 3a0e3MeYeHHS
IpaBa Ha MOBAry Ji0 MPUBATHOTO YKUTTS JTFOIUHH. Bax-
JUBUM HANpPSIMKOM JisTIBHOCTI JepyKaBU MO0 BU3HA-
YeHHS MeXIi JIep>KaBHOTO BTpyUYaHHS Ma€ OyTH BHU3HA-
YeHO MEXY MPOTIOPIIHOTO CITIBBIIHOIIICHHS IpaBa
JIIOJTMHYU Ha TIOBAry JI0 MPHUBATHOTO XKUTTS, SKi 1B~
3ye cycmiiabcTBO. Ha choromHi B Oyab-sKiit nep)kaBi He
€ YiTKO BU3HAYEHUMH, 11010 OOMEXEHHsS MpaBa Ha
BTPYYaHHS JICP)KABHU B MPUBATHE XKUTTS JItoquHH. CItiJ
TaKOXX YCBIJOMHUTH, IIO MPABO HA TOBAry N0 MPHBAT-
HOT'O JKUTTS HE MOKE BBa)KaTHCh JIUIIE ITPAaBOM OCOOH.
OCKiNbKM iCHYBaHHS LIMBUII30BAHOMY CYCHIJIBCTBI He-
MOXIIMBO O€3 HaJiJIeHHs OpraHam Jiep>KaBHOI Bllaan
MTOBHOBa)KCHHAMH IIIOJI0 BTPYYaHHS B TPUBATHE YKUTTS
JIIOJTAHY, 3a]1 3a100iraHHs TIOPYIICHHS TpaBa HIIH
JIOAWHI, TOCSATaHHSA Ha OCOOHMCTE i MpPWBATHE JKUTTS
JMIOAWHU 1HIIOK 0CO0O0I0, KA Ma€ Ha METI BUMHHUTHU
3IIOYMH SIK IPOTH CYCIIJIBCTBA TaK 1 IPOTH caMoi Jiep-
*kaBU. ToMy HEOOXiTHO JeprKaBi YiTKO BiANpaIioBaTh
Ha 3aKOHOJJAaBYOMY PiBHI caMe I[}0 MEXY 11010 HEBTPY-
YaHHS B MPUBATHE JKUTTSI JIFOAUHU.

Crnncok jgiteparypu

1.  Koucruryuis Ykpainu.
kon.rada.gov.ua.

2.  Kopmekc 1HMBIIBHOTO
URL.: https://zakon.rada.gov.ua.

3. Tlomitmka kyki BeO-mopramy IleHciiiHOTrO
¢douny Yrpainu. URL: https://support.google.com.

4. TIlpo indopmarmito. 3akor Ykpaiau. (Bimo-
MocTi BepxoBHoi Pamgn Ykpainu (BBP), 1992, Ne 48,
cT.650) URL: https://za-
kon.rada.gov.ua/laws/show/2657-12#Text.

5. IlIpo 3acrocyBaHHs INEpCOHAIBHUX CIiellia-
JIbHAX €KOHOMIYHHX Ta 1HIIMX 0OMEXYBaJIbHUX 3aX0-
niB (cankuiit). Joxkyment n0006525-21, unHHuii, noto-
4yHa penakilisi — Beenenns B miro Big 04.02.2021, mia-
crasa - 43/2021. URL.: https://zakon.rada.gov.ua.

6. Cnpasa «barieBa mpotu Yipainm» (3assa Ne
41085/05) URL.:https://zakon.rada.gov.ua.

7. KoHBeHIis Mpo 3aXUCT NpaB JIFOJWHM 1 OC-
HOBOIIOJIOXKHUX cBoOox URL: https://za-
kon.rada.gov.ua.

8.  TepemuoBa H. AkrTyanpHi HHUTaHHS LIOAO
po6JIeMH TPaBOMiPHOI TIOBEAIHKH JIFOAWHU Ta FOPUIH-
yHa BignosBiganpHicTh. OUR LAW Ne 2 1.2, 2010. — C.
97-101. - 134 c.

9.  Tepemuosa H. IIpuposa npaBoMipHoi noBe-
JUHKY JIOOUHA (KyJbTypa MOBEIIHKH JIFOJIUHH, MeXa-
HI3M IHIWBIIyaJbHOI TMOBEIIHKH ...... ). 36. Hayk.
[pamnp. — Kuie: IBL «[TomitexHika», 2010. — Ne 2 (6).
—181c.—C.167-171.

10. Tepemnoa H. TeopermuHe mnuraHHsS PO
mpaBo Ta (Gi3WYHY HEAOTOPKaHicTh — M. bpatuciasa,
Crnosarnpka Pecniybmika, 19-20 Bepecust 2014 p. Bun:
[TaneBpoIIChKa BHCOKA IIKONA, (DaKyIbTET IIPaBa. — M.
Bparuciasa, CioBercbka PecmyOuika. — C. 110- 112,

URL: https://za-

3aXUCTy YKpaiHH.


https://zakon.rada.gov.ua/laws/show/2657-12#Text
https://zakon.rada.gov.ua/laws/show/2657-12#Text
https://zakon.rada.gov.ua/
https://zakon.rada.gov.ua/
https://zakon.rada.gov.ua/

«COLLOQUIUM=JOURNAL » #15(102). 2021 / JURISPRUDENCE 67

11. Tepemmosa H. Corio-TeopeTndyHi acneKTH
JI0 TIpOOJIEMHU JieTalti3allii OTHOCTATEBUX IITI00IB B YK-
paini. M. Kui, 30 Bepecnst 2016 p. Bun. «IHcturyry
3aKOHO/IaBUMX Ilepef0ayeHb Ta IPaBOBOI eKCIep-
TH3M», 2016, — 103¢. — C. 97-99.

12. Tepemnosa H., BytkeBuu A. AkTyanbHe -
TaHHS 11010 KPUMIHAJIBHOI BiAMOBIAAIBHOCTI 32 TOPTi-
BJIIO JIFOJIBMH B YMOBaX aJanTarii BiTYM3HSHOI IIpaBo-
BO1 CHCTEMH BiTHOCHO J10 paBa €C . M. Ilon-
TaBa, 23-24 xxoBTHA 2019 poxy. Bua. Poccasa, 2019.
URL.:http://pli.nlu.edu.ua.

UDC 347.457

13. Teremtsova, N. (2019). The problem of
differentiation between private and public law. Journal
Transition Studies Review, 26(2), 15-22. Index Scopus
2019 International ISSN: 1614-4007.

14. Kopotun, I. M., Durdynets, M. Y.
Teremtsova, N. V., Markina, L. L., & Prisnyakova, L.
M. (2020). The Use of Smart Technologies in the
Professional Training of Students of the Law
Departments for the Development of their Critical
Thinking. International Journal of Learning, Teaching
and Educational Research, 19(3). Index Scopus 2020
International ISSN: 1694-2116.

Tomlyak Taisa,

Assistant of Department of Law,
Vinnytsia National Agrarian University
(Vinnytsia)

CREDIT DISPUTES: THE PRACTICE OF THE SUPREME COURT

Abstract

The article is devoted to the consideration of the legal regulation of credit relations and the legal basis of
judicial protection of the rights of consumers of credit services.

The author analyzes the current civil legislation and case law of the Civil Court of Cassation, the Commercial
Court of Cassation of the Supreme Court and the Grand Chamber of the Supreme Court on certain categories of

credit disputes.

The article provides proposals for amendments to the current civil legislation in order to expand the
guarantees of the rights of consumers of credit services provided by financial institutions.
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Problem statement. Over the past few years,
household incomes and corporate profits have declined
significantly, leading to an increase in credit disputes.
According to case law, one of the decisive factors in
maintaining economic stability in the country is
effective judicial protection of the rights of participants
in credit relations.

Therefore, in order to create a stable system of
judicial regulation of credit relations, it is necessary to
deepen the legal positions of the courts of cassation on
controversial issues that arise in this area.

In addition, we believe that there is a need to
clarify the nature of litigation in the field of credit
relations, as well as an analysis of procedural problems
that arise when courts consider this category of cases.
Research on the above issues will help reduce the
number of disputes in this area.

Analysis of recent research and publications.
Among scientists, the issues of legal regulation of
credit relations, the grounds and problems of resolving
credit relations were considered by the following
scientists: O.C. Kizlova, L.O. Yesipova, V.V. Lutz and
others. At the same time, the case law in resolving
credit disputes has not been sufficiently studied.

The goals of the article. The aim of the article is
to study credit disputes arising in commercial and civil
jurisdiction and to analyze the legal positions of the
Civil Court of Cassation, the Commercial Court of
Cassation and the Supreme Court's Grand Payment on

credit disputes to identify key positions formulated in
the relevant category.

The main results. The current legislation of
Ukraine, in particular the Civil Code of Ukraine [1] and
the Law of Ukraine "On Mortgage" [2] defines the
procedure for concluding loan agreements, ensuring the
implementation of the loan agreement and liability for
breach of its terms.

According to Article 1054 of the Civil Code of
Ukraine under the loan agreement, the bank or other
financial institution (lender) undertakes to provide
credit to the borrower in the amount and on the terms
established by the agreement, and the borrower
undertakes to repay the loan and pay interest [1, Art.
1054].

According to Article 526 of the Civil Code of
Ukraine, the obligation must be performed properly in
accordance with the terms of the contract [1, Art. 526].

In accordance with Article 610 of the Civil Code
of Ukraine, the violation of the obligation is its non-
performance or performance in violation of the
conditions specified in the content of the obligation
(improper performance) [1, Art. 610].

According to the first part of Article 612 of the
Civil Code of Ukraine, the debtor is considered to be
overdue if he has not started to fulfill the obligation or
has not fulfilled it within the period established by
contract or law [1, Art. 612].

Therefore, we believe that in order to properly
fulfill the obligations under the loan agreement, the
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borrower must comply with the terms specified in the
loan agreement for the payment of interest.
Accordingly, non-payment of interest is considered a
violation of the terms of the loan agreement.

In accordance with Article 599 of the Civil Code
of Ukraine, the obligation is terminated by
performance, carried out properly [1, Art. 599].

According to the first part of Article 267 of the
Civil Code of Ukraine, a person who performed the ob-
ligation after the expiration of the statute of limitations
has no right to demand the return of the performed,
even if at the time of execution did not know about the
expiration of the statute of limitations [1, Art. 267].

In case of expiration of the statute of limitations,
the application for protection of civil rights or interests
is accepted by the court, but the expiration of the statute
of limitations, the application of which is claimed by
the party to the dispute, is grounds for dismissal (parts
two and four of Article 267 CC of Ukraine) [1, Art.
267].

Given the above rules of law, it can be argued that
after the expiration of the loan term of the borrower's
obligation does not terminate. In addition, under the
loan agreement, the borrower's monetary obligation
may be fulfilled after the expiration of the statute of
limitations.

According to the second part of Article 1054 of the
Civil Code of Ukraine, the provisions of paragraph 1
("Loan") of Chapter 71 ("Loan. Credit. Bank deposit™)
shall apply to relations under the loan agreement, un-
less otherwise provided by this paragraph and follows
from the essence of the loan agreement [1, Art. 1054].

Pursuant to the second part of Article 1050 of the
Civil Code of Ukraine, if the contract establishes the
borrower's obligation to repay the loan in installments
(in installments), then in case of overdue repayment of
the next part the lender has the right to demand early
repayment of the remaining loan and interest. to Article
1048 of this Code [1, Art. 1050].

According to part one of Article 1048 of the Civil
Code of Ukraine, the lender has the right to receive in-
terest from the borrower on the loan amount, unless
otherwise provided by contract or law. The amount and
procedure for obtaining interest shall be established by
the contract. In the absence of another agreement of the
parties, interest is paid monthly until the date of repay-
ment of the loan [1, Art. 1048].

Therefore, until the date of repayment of the loan,
in the absence of another agreement between the parties
to the agreement, the monthly payment of interest may
be applied only within the crediting period.

Thus, the Grand Chamber of the Supreme Court in
the decision of March 28, 2018 in case Ne 444/9519/12
concluded that the right of the lender to accrue interest
on the loan terminates after the expiration of the loan
term specified in the contract or in case of a claim
against the borrower in accordance with part two of Ar-
ticle 1050 of the Civil Code of Ukraine. In protective
legal relations, the rights and interests of the plaintiff
are provided by the second part of Article 625 of the
Civil Code of Ukraine, which regulates the conse-
quences of late performance of a monetary obligation

[3].

In addition, we consider it necessary to analyze the
practice of the Supreme Court on the termination of
bail. After all, according to case law, there is a problem
of termination of the institution of suretyship and lia-
bility of the guarantor in credit obligations.

Fulfillment of the obligation may be secured by a
guarantee (part one of Article 546 of the Civil Code of
Ukraine) [1, Art. 546].

The second part of Article 548 of the Civil Code
of Ukraine provides that an invalid obligation is not
subject to security. The invalidity of the main obliga-
tion (claim) causes the invalidity of the transaction to
secure it, unless otherwise provided by this Code [1,
Art. 548].

That is, with the exception of the guarantee (Arti-
cle 562 of the Civil Code of Ukraine), only valid claims
can be provided [1, Art. 562].

Parts one and two of Article 553 of the Civil Code
of Ukraine stipulate that under a surety agreement the
surety is entrusted to the debtor’s creditor for the per-
formance of his duty. The guarantor is liable to the
creditor for breach of obligation by the debtor. The
guarantee can ensure the fulfillment of obligations in
part or in full [1, Art. 553].

Violation of the obligation is its non-performance
or performance in violation of the conditions specified
in the content of the obligation (improper performance)
(Article 610 of the Civil Code of Ukraine) [1, Art. 610].

In case of breach of the obligation there are legal
consequences established by the contract or the law, in
particular: change of conditions of the obligation;
payment of penalties; compensation for damages and
non-pecuniary damage (Article 611 of the Civil Code
of Ukraine) [1, Art. 611].

According to part one, two of Article 554 of the
Civil Code of Ukraine in case of breach by the debtor
of the obligation secured by the surety, the debtor and
the guarantor are liable to the creditor as joint debtors,
if the surety agreement does not establish additional
(subsidiary) liability. The guarantor is liable to the
creditor in the same amount as the debtor, including
payment of principal, interest, penalties, damages,
unless otherwise provided by the surety agreement [1,
Art. 554].

Given the above provisions of civil law, we
believe that the guarantee is an additional way to ensure
the fulfillment of credit obligations, and therefore the
guarantee will have legal significance as long as the
main obligations have legal force.

Along with this, parts one and three of Article 549
of the Civil Code of Ukraine stipulate that a penalty
(fine, penalty) is a sum of money or other property that
the debtor must transfer to the creditor in case of breach
of obligation by the debtor. Penalty is a penalty
calculated as a percentage of the amount of late
performance of a monetary obligation for each day of
delay in performance [1, Art. 549].

According to Articles 550 and 551 of the Civil
Code of Ukraine, the right to a penalty arises regardless
of whether the creditor has damages caused by non-
performance or improper performance of the
obligation. The subject of the penalty may be a sum of
money, movable and immovable property. If the
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subject of the penalty is a sum of money, its amount is
set by contract or act of civil law [1, Art. 550,551].

Given the legal nature of the surety established by
the legislator, as an additional (accessory) obligation to
the main contract and direct dependence on its terms,
the Grand Chamber of the Supreme Court in its
decision of October 31, 2018 in case Ne 202/4494/16-
ts, departed from legal conclusions set forth in the
rulings of the Supreme Court of Ukraine of 26
November 2014 (case Ne 6-75tss14), of 3 February
2016 (case Ne 6-2017tss15) and of 06 July 2016 (case
Ne 6-1199tss16) on the presumption of the guarantee
and the impossibility of its termination on the basis of
part four of Article 559 of the Civil Code of Ukraine in
view of the existence of a court decision on recovery of
credit debt, as such a decision in itself indicates the
expiration of the contract. Therefore, the legal
relationship that arises after the decision to collect the
debt, the guarantee does not apply, unless otherwise
provided by the surety agreement [4].

In addition, due to the financial crisis and low
incomes of citizens, an increasing number of
individuals are becoming consumers of credit services
of financial institutions, including credit cards of banks.
At the same time, not everyone has the opportunity to
pay the used credit funds on time and pay interest for
their use. Therefore, the case law on the collection of
funds for the use of credit cards is relevant.

In such cases, the contractual relationship arises
between the bank and an individual - a consumer of
banking services (part one of Article 11 of the Law of
Ukraine of May 12, 1991 Ne 1023-XI1 "On Consumer
Protection” (hereinafter - the Law Ne1023-XI1) [5, Art.
11].

According to paragraph 22 of the first part of
Article 1 of the Law Ne 1023-XI1 consumer - a natural
person who purchases, orders, uses or intends to
purchase or order products for personal needs not
directly related to business activities or performance of
duties of the employee [5, p. 1].

Paragraph 19 of UN General Assembly Resolution
"Guidelines for the Protection of Consumers", adopted
on 9 April 1985 Ne39 /248 at the 106th plenary session
of the UN General Assembly, states that consumers
must be protected from contractual abuses such as
unilateral standard contracts. , exclusion of
fundamental rights in contracts and illegal lending
terms by sellers [6, p. 19].

The Constitutional Court of Ukraine in the
decision on the constitutional appeal of citizen Kozlov
Dmytro  Oleksandrovych regarding the official
interpretation of the provisions of the second sentence
of the preamble of the Law of Ukraine of November 22,
1996 Ne 543/96-B "On liability for late fulfillment of
monetary obligations" of July 11, 2013 in the case Nel-
12 / 2013 noted that in view of the provisions of the
fourth part of Article 42 of the Constitution of Ukraine
participation in the consumer contract as a weaker party
subject to special legal protection in the relevant legal
relationship, narrows the principle of equality of civil
relations and freedom of contract , in particular in
consumer credit agreements [7].

The principle of the rule of law is recognized and
operates in Ukraine. The Constitution of Ukraine has
the highest legal force; laws and other normative legal
acts are adopted on the basis of the Constitution of
Ukraine and must comply with it, which is expressly
provided for in Article 8 of the Constitution of Ukraine
[8, Art. 8].

In accordance with the fourth part of Article 42 of
the Constitution of Ukraine, the state protects the rights
of consumers [8, Art. 42].

According to the first part of Article 1 of the Civil
Code of Ukraine, civil relations are based on the
principles of legal equality, free will and property
independence of their participants [1, Art. 1].

The main principles of civil law are defined in
Article 3 of the Civil Code of Ukraine [1, Art. 3].

Freedom of contract is one of the general
principles of civil law, which is provided in paragraph
3 of the first part of Article 3 of the Civil Code of
Ukraine [1, Art. 3].

One of the fundamental principles of civil
proceedings is justice, good faith and reasonableness,
which is provided in paragraph 6 of the first part of
Article 3 of the Civil Code of Ukraine [1, Art. 3].

That is, we believe that any actions of the parties
to a civil relationship should be characterized by
honesty, openness and respect for the interests of
another party to the relationship.

In its judgment of 28 October 1999 in Brumarescu
v. Romania, the European Court of Human Rights
(ECtHR) noted that one of the fundamental aspects of
the rule of law was the principle of legal certainty,
which required, inter alia, that the courts did not
question their decisions [9].

The ECtHR has repeatedly stated that the wording
of laws is not always clear. Therefore, their
interpretation and application depends on practice. And
the role of court proceedings is precisely to get rid of
such interpretative doubts in the light of changes in
everyday practice (judgment of 11 November 1996 in
Cantoni v. France, application Ne 17862/91) [10].

Thus, the Grand Chamber of the Supreme Court in
case Ne 342/180/17 (decision of July 3, 2019) on the
claim of JSC CB "PrivatBank" to an individual to
recover debts under the contract for the provision of
banking services by signing a questionnaire-application
for accession to the Terms and the Rules for the
provision of banking services, concluded that the
Extract from the Tariffs for credit cards "Universal"
"Universal, 30 days grace period" and the Extract from
the Terms and Conditions for the provision of banking
services in PrivatBank resource: Archive of Terms and
Conditions for the provision of banking services :
https://privatbank.ua/terms/, which are contained in the
materials of this case are not recognized by the
defendant and do not contain her signature, so they can
not be regarded as part of the loan agreement concluded
between the parties on February 18, 2011 by signing
the application form. Thus, there is no reason to believe
that the parties agreed in writing the price of the
contract, which is set in the form of interest payments
for the use of credit funds, as well as liability in the
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form of penalties (fines, penalties) for breach of
contract [11].

We believe that the majority of consumers of
banking services, given the lack of legal awareness, can
not effectively exercise and protect their rights, so this
legal position is relevant for all consumers of credit
services, as it protects their rights from improper
collection of funds by banks.

It should be noted that in credit disputes, as in
other categories of disputes, an important circumstance
for the satisfaction of claims by the courts is the correct
choice of protection and timeliness of recourse to the
court.

The provisions of Article 611 of the Civil Code of
Ukraine provide that in case of breach of obligation
there are legal consequences established by contract or
law [1, Art. 611].

In particular, Article 625 of the Civil Code of
Ukraine regulates the legal consequences of breach of
monetary obligation, which have features. Thus, in
accordance with the above rule, the debtor is not
released from liability for the impossibility of fulfilling
the monetary obligation. The debtor who is overdue, at
the request of the creditor must pay the amount of debt,
taking into account the inflation index for the entire
period of delay, as well as 3% per annum of the overdue
amount, unless otherwise provided by contract or law
[1, Art. 625].

We believe that Article 625 of the Civil Code of
Ukraine gives the percentage per annum not a penalty,
but a compensatory nature.

At the same time, Chapter 19 of the Civil Code of
Ukraine defines the period within which a person may
apply to the court with a request to protect his civil right
or interest, ie the statute of limitations [1, ch. 19].

Analysis of the content of the above substantive
law in their entirety gives grounds to conclude that the
legal consequences of breach of monetary obligation
under Article 625 of the Civil Code of Ukraine, applies
a general statute of limitations of three years (Article
257 of this Code) [1, Art. 257].

The expiration of the statute of limitations, the
application of which is claimed by the party to the
dispute, is the basis for rejection of the claim (Article
267 of the Civil Code of Ukraine) [1, Art. 267].

The procedure for calculating the statute of
limitations is given in Article 261 of the Civil Code of
Ukraine. In particular, in accordance with part one of
this article, the statute of limitations begins from the
day when the person learned or could learn about the
violation of his right or about the person who violated
it [1, Art. 261].

Thus, the Grand Chamber of the Supreme Court in
the decision of November 8, 2019 in the case Ne
127/15672/16-ts came to the following conclusion:
"Since as a result of non-performance by the debtor of
the monetary obligation the creditor has the right to
receive the amounts provided for in Article 625 of this
Code for the entire period of delay, ie such delay is a
continuing offense, the right to sue for inflation losses
and 3% per annum arises for each one month from the
moment of violation of the monetary obligation until
the moment of its elimination.

The legislator determines the debtor's obligation to
pay the amount of debt taking into account the inflation
rate and 3% per annum for the entire period of delay, in
connection with which such an obligation is ongoing.

In view of the above, the Grand Chamber of the
Supreme Court in its decision of 13 February 2019
(case Ne 924/312/18) agrees with the conclusions of the
Commercial Court of Cassation of the Supreme Court
set out in the decisions of 10 and 27 April 2018 in cases
Ne 910 / 16945/14 and Ne 908/1394/17, dated 16
November 2018 in case Ne 918/117/18, dated 30
January 2019 in cases Ne905/2324/17 and Ne
922/175/18, stating that non-performance of the
debtor's monetary obligation is an ongoing offense, so
the right to sue for recovery under Article 625 of the
Civil Code of Ukraine arises from the creditor from the
moment of breach of monetary obligation until its
elimination and is limited to the last three years
preceding the filing. [12].

Regarding the effective method of protection, the
Supreme Court in the Joint Chamber of the Civil Court
of Cassation in its decision of October 10, 2019 in case
Ne 320/8618/15-ts concluded that the interpretation of
Articles 14, 16 of the Civil Code of Ukraine allows to
conclude which is not an effective way to protect the
recognition of illegal actions in terms of non-crediting
of regular payments, the obligation to credit the listed
monthly payments, cancellation and write-off of bad
debts, the obligation to cancel the penalty, prohibition
of further accrual of fines and / or penalties on the
obligations under the loan agreement, the obligation to
take action to cancel the accrual of interest on the loan
and penalties, the obligation to cancel illegally accrued
penalties for late payment, as they do not provide for
the relevant obligation of another subject of civil law
and do not restore the rights of the person claiming such
claims [13].

Also, we propose to analyze the issue of double
recovery of credit debt from the debtor under the main
agreement and the mortgage agreement, which is
widely practiced by financial institutions.

Thus, according to the provisions of Article 598 of
the Civil Code of Ukraine, the obligation is terminated
in part or in full on the grounds established by contract
or law; current legislation (part one of Article 598,
Articles 599 - 601, 604 - 609 of the Civil Code of
Ukraine) does not link the termination of the obligation
with a court decision [1, Art. 598].

Also in accordance with Article 1 of the Law of
Ukraine of June 5, 2003 Ne 898-1V "On Mortgage"
(hereinafter - the Law on Mortgage), mortgage - a type
of security for the obligation of real estate that remains
in the possession and use of the mortgagor, according
to which the mortgagee has the right in case of default
by the debtor secured by the mortgage to obtain
satisfaction of their claims at the expense of the subject
of the mortgage mainly to other creditors of the debtor
in the manner prescribed by this Law [2, Art. 1].

The mortgage is derived from the main obligation
and is valid until the termination of the main obligation
or until the expiration of the mortgage agreement (part
five of Article 3 of the Law on Mortgage) [2, Art. 3].
The mortgage is terminated in the case of: termination
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of the main obligation or expiration of the mortgage
agreement; sale of the subject of the mortgage in
accordance with this Law; acquisition by the mortgagee
of ownership of the mortgage; invalidation of the
mortgage agreement; destruction (loss) of the
mortgaged building (structure), if the mortgagor has not
restored it. If the subject of the mortgage agreement is
a land plot and a building (structure) located on it, in
case of destruction (loss) of the building (structure) the
mortgage of the land plot is not terminated; on other
grounds provided by this Law. Subsequent mortgages
are terminated as a result of foreclosure on the previous
mortgage. Information on the termination of the
mortgage is subject to state registration in the manner
prescribed by law (Article 17 of the Law on Mortgage)
[2, Art. 17]. Relevant regulation is also given in Article
593 of the Civil Code of Ukraine [1, Art. 593].

According to the first part of Article 7 of the Law
on Mortgage at the expense of the subject of the
mortgage, the mortgagee has the right to satisfy its
claim under the principal obligation in full or in part
established by the mortgage agreement, determined at
the time of this requirement the amount of debt and any
increase in this amount, which was directly provided by
the terms of the contract, which stipulates the main
obligation [2, Art. 7].

In accordance with Article 33 of the Law on Mort-
gage in case of non-performance or improper perfor-
mance by the debtor of the principal obligation, the
mortgagee has the right to satisfy its claims under the
principal obligation by foreclosure on the subject of the
mortgage. Foreclosure on the subject of the mortgage
is carried out on the basis of a court decision, a notary's
writ of execution or in accordance with the agreement
on satisfaction of the mortgagee's claims [2, Art. 33].

Thus, in the legal relationship regarding the recov-
ery by the creditor of the debt under the loan agreement
by foreclosure on the subject of the mortgage, in con-
nection with the default of the debtor, the Grand Cham-
ber of the Supreme Court in the decision of September
18,2018 in case Ne 921/107/15 -d / 16 made the follow-
ing conclusion: “The use by a creditor of another legal
remedy to protect his right, which has not been duly re-
stored by the debtor, is not a double recovery of the
debt.

Issues concerning the execution of the executive
document issued to the creditor in the event that such
obligation of the debtor under such executive document
is absent in whole or in part in connection with its ter-
mination (due to execution by the debtor, another per-
son, etc.) shall be resolved in accordance with part two
328 Code of Civil Procedure of Ukraine.

Given the lack of evidence of debtors' obligations
under loan agreements, the presence of court decisions
on debt collection, deferred due to the impossibility of
their immediate execution, the conclusion of the com-
mercial courts of previous instances on the lack of
grounds to satisfy the mortgagee's claim for foreclosure
on the mortgage is incorrect and made without taking
into account the facts of the case and the provisions of
applicable law. " [14].

With regard to litigation for the termination of bail
in commercial litigation, it should be noted that litiga-
tion in commercial courts is conducted on an adversar-
ial basis, and therefore each party must prove by appro-
priate evidence the circumstances to which it refers.

Guided by these principles, the Commercial Court
of Cassation of the Supreme Court in the decision of
January 29, 2019 in case 916/436/18 concluded that
when filing a lawsuit to recognize the terminated mort-
gage under the mortgage agreement the plaintiff is bur-
dened with proving the circumstances of complete ter-
mination of obligations under credit agreement in con-
nection with their implementation. The circumstance of
complete termination of obligations under the loan
agreement must be proved in the context of each obli-
gation of the borrower, including the principal amount
of the loan, interest on loans and other mandatory pay-
ments provided between the parties to the loan agree-
ment and additional agreements to him. The plaintiff,
when filing such claims, must provide the court, in ad-
dition to supporting documents, the calculation of its
obligations, so that the court can establish a chronology
of issuance and repayment of each type of obligation
[15].

The analysis of the legal nature of credit relations
and legal positions set forth in the decisions of the
courts of cassation presented in this article made it pos-
sible to formulate the following conclusions.

Conclusions. Based on the study, we summarize
that the Civil Court of Cassation, the Commercial Court
of Cassation of the Supreme Court and the Grand
Chamber of the Supreme Court consider a large number
of disputes in credit relations and introduce legal
positions that will reduce the total number of appeals.

We believe that forming legal positions, the courts
of cassation proceed from certain general criteria
formed in the process of resolving credit disputes and
follow the rule according to which the court decision
must finally resolve the dispute on the merits and
protect the violated right or interest.

According to case law, a large number of credit
disputes are based on gaps in the legislation and the
possibility of ambiguous interpretation of legal norms.
At present, it can be argued that the practice of courts
of cassation will certainly reduce the number of new
credit disputes, as the legal positions of courts of
cassation in most cases solve an exclusive legal
problem, ensure the development of law and form a
single law enforcement practice.

In addition, it should be noted that the problem of
a large number of credit disputes can be solved by
making legislative changes to civil law.

With this in mind, we propose to amend the
current civil legislation to expand the guarantees of
consumer rights of credit services provided by financial
institutions.
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Opinia redakcyjna moze nie pokrywac sie z opinig autorow materiatéw.
Przed ponownym wydrukowaniem wymagany jest link do czasopisma.
Materiaty sg publikowane w oryginalnym wydaniu.

Czasopismo jest publikowane i indeksowane na portalu eLIBRARY.RU,
Umowa z RSCI nr 118-03 / 2017 z dnia 14.03.2017.
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